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Shri Jagdeep Kumar t.‘i‘*}. “m E L,.-*‘.ﬂ.v te for the complainants
Shri J.K. Dang TE r\i*U ) ﬁ vocate for the respondent

. 'DRDER -
1. The present cnmﬂa@tﬁa&hg&njﬂbﬂt@eg&@plamantsfallnrtees in
Form CRA under sef:nph 131 E\ t}'1e ‘Real \Estate (Regulation and
-

11 f

Development) Act 2016 [m shurt the Act] read with rule 28 of the

"‘Jn

Haryana Real Estate (Regulation and Development) Rules, 2017 (in
short, the Rules) for violation of section 11(4)(a) of the Act wherein it
Is inter alia prescribed that the promoter shall be responsible for all
obligations, responsibilities and functions to the allottee as per the

agreement for sale executed inter se them.
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HARERA
& GURUGRAM

A. Project and unit related details

Complaint No. 4073 of 2020

2. The particulars of the project, the details of sale consideration, the

amount paid by the complainants, date of proposed handing over the

possession, delay period, if any, have been detailed in the following

tabular form:

S.No. | Heads Information
1 Project name and location /% ", | Gurgaon  Greens, Sector 102,
& * /| ‘Gurugram.
Project area “_1” 3,531 acres
] A
3. Nature of the proje 1 GE'BB housing colony
4, DTCP license mqﬂ 175 0f2012 dated 31.07.2012
status f AY L Va ,; up to 30.07.2020
5. Name of licensee’ ~{ Kamdhenu Projects Pvt. Ltd. and
b f i'an?tl'te C/o Emaar MGF Land Ltd.
6. HRERA | Eégistereﬁf A ot | Registered vide no. 36(a) of 2017
registered | ? . “ dated 05.12:2017 for 95829.92 sq.
mirs
HRERA registrati "m plo |31 ".'.-"."T'T t
7 HRERA extension'of regi aﬂ@ 401 f" 019 dated 02.08.2019
vide
Extension valid! p ‘ I l 12,2019
8. Occupation, certif d | 16072019
on ~ [F‘"\ .y | [annexure R13, page 169 of reply]
i - 3 P 3 I
9. | Provisional ~allotment |_leter 280:2013 |
dated [annexure P2, page 41 of complaint]
10. Unit no. GGN-25-0202, 27 floor, building no.
25
[annexure P3, page 56 of complaint]
1L Unit measuring 1650 sq. ft.
12. Date of execution of buyer's | 23.04.2013
agreement [annexure P3, page 53 of complaint]
13. Payment plan Construction linked payment plan
|Page 84 of complaint]
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Complaint No. 4073 of 2020

14.

Total consideration as per
statement of account dated
04.01.2021 at page 118 of reply

Rs.1,24,53,104/-

15.

Total amount paid by the
complainants as per statement
of account dated 04.01.2021 at
page 119 of reply

Rs.1,24,94,221/-

16,

Date of start of construction as
per statement of account dated

04.01.2021 at page 118 of rg?!y\

17.

22.06.2013

Due date of delig

possession as per c]aus "";.'J...':-

the said agreement fe.l

months from the daté of st .'..; -

construction
grace period/of &

applying And
completion’ «
occupation ficate in spﬁm
of the uml.%ﬁﬂ or the projec
[Page 69 of cor plaint

06.2013)"
mon

18.

Date of offer,of po: % E}{'&!'
complainants *‘“ RS, page 112 of reply]

19.

Delay  in 'i" g
possession w.e.f. 22.06"

'.-l'.

23.09.201 .
possession A R q
months L

cﬂrtiﬂ"E

;‘E“‘ pears 3 months 1 day

20.

Delay cu

paid by thﬂ@m E;F?« Fylg\?fﬁ

of the buyer’s agreement as per
statement of account dated
04.01.2021 at page 115 of renly

21.

Unit handover letter

17.10.2019
[annexure R7, page 121 of reply]

22,

Conveyance deed executed on

06.11.2019
[annexure R8, page 124 of reply]
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& CURUGRAM Complaint No. 4073 of 2020

HARERA

B. Facts of the complaint

3.

The complainants made following submissions in the complaint:

i.

That somewhere in the starting of 2012, the respondent through
its business development associate approached them with an offer
to invest and buy a flat in the proposed project of the respondent.
On 25.08.2012, the complainants had a meeting with respondent

where the respondept.féﬁlamed the project details and

highlighted the amenm% &gﬁprn]ect like joggers park, joggers

more. Relyin Qg?b complai

the avai]abi flat ﬂn-[.';.!“-',ﬂuu} in . owWEe

consisting are’a nfﬂ165ﬂ kq ifL

cumplamants\xﬁ?at rlll rﬁSpA'.hdan
I |

N
for all the t*nm:tt:ssam,F san uns*and%ap%rbvals from the appropriate
and concerned authnmmwwelupment and completion of

said project %E@%R %‘pwkhty and specification.
The respnndig% h‘ff} ?Q::Ls}@ It%ﬁ.{}%;ﬁes and advertisement

material of the said project to them and assured that the allotment

25 which was a unit

i ‘5‘5? represented to the
5.«’“5 ady processed the file

rl

letter and builder buyer agreement for the said project would be
issued to them within one week of booking to made by them. The
complainants, relying upon those assurances and believing them to
be true, booked a residential flat bearing no. 0202 on 2" floor in

tower 25 in the proposed project of the respondent measuring
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2 GURUGRAM Complaint No. 4073 of 2020

1.

approximately super area of 1650 sq. ft. Accordingly, they have

paid Rs. 7,50,000/- as booking amount on 25.08.2012.

That on 28.01.2013, approximately after one year, the respondent

issued a provisional allotment letter containing very stringent and

biased contractual terms which are illegal, arbitrary, unilateral and

discriminatmy in nature because every clause was drafted in a
gle- breach of unilateral terms of

he complainants, will cost them

c&enp%bn\value of unit. Respondent
e N ¢
exceptmnally/-lggr sed.ﬁb&g@t« o s@e ation value of flat by

,f

en t% lainants opposed the
. th Wfre informed that EDC,
V%s’and they are as per the

'- J

7 RE
will be imposed @ 2495 WHICH Ts standard rule of company and

]
company wiliilaﬁo E_ EJQ f Rs. 7.50/- per sq. ft.
per month in case! Eﬁdelajf“ in *paséesmun of flat by company.
L Wl Y L S YRR
Complainants opposed these illegal, arbitrary, unilateral and
discriminatory terms of provisional allotment letter but there was
no other option left with them because if they stop the further
payment of installments then in that case, respondent may forfeit
15% of total consideration value from the total amount paid by

them. Thereafter, on 23.04.2013 the buyer’s agreement was
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il

iv.

executed on similar illegal, arbitrary, unilateral and discriminatory
terms narrated by respondent in provisional allotment letter.

That as per the clause 14 of the buyer’s agreement dated
23.04.2013, the respondent had agreed and promised to complete
the construction of the said flat and deliver its possession within a

period of 36 months with a five [5] months grace period thereon

the respondent has E;‘each‘hdﬂ;e terms of said buyer’s agreement

and failed to ﬁ.ﬂﬁll :ts uﬁjgﬂﬁqggaﬁﬂﬁas not delivered possession
of said flat witfﬁn the agreeu tin;te fram \ﬁf ?e buyer’s agreement.

:5:| G [ FI”‘\T I|
X Schedule ;Bayments} of buyer's

That as pe"f
agreement, thg
s REGY,

charges tuwards thhﬁ?ﬁﬁﬁ- Es .97,00,383/-, car parking
Rs.3,00,000 /%, Gaver%p&ﬁ’él %ﬁgr I[E’bﬂ & IDC) Rs.5,70,900/-,

club member&tp RsSrUao; ;ug;ms lisez 500/-, and PLC for
joggers park facing— Rs.3 35506;’ anl:l PLC for central park of
Rs.4,95,000/-). But later at the time of possession, the respondent
increased the sale consideration to Rs.1,17,23,859/- without any
reason for the same, and respondent also charged IFMS @

Rs.82,500/- separately, whereas IFMS charges were already

included in sale consideration and that way respondent charged
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e o GURUGRAM Complaint No. 4073 of 2020

IFMS twice from complainants. In total, the respondent increased
the sale consideration by Rs.1,12,5 76/-(Rs.30,076/- + Rs.82,500 /)
without any reason which is illegal, arbitrary, unilateral and unfair
trade practice. Complainants opposed the increase in sales

consideration at time of possession, but respondent did not pay

any attention towards their claims.

By
e 1.
By

a ’ ;.‘(’ 1=, )i
- r?uif..'f'f"'

towards total sale-Coris : _L anded by the respondent
dmg to be paid on the
part of com é’i‘;

']w

vi. That the posses mpa qu erlpd }b?vuies%nndent through letter

“Intimation uﬂPtﬁéq&gmn dated 23. 'Aé.f{}ﬁi which was not a valid
offer of possessi be eresp
T

with stringent condition t6'pay certain amounts which were never

‘had offered the possession

part of agre f'possession, builder did

not adjust th{%WWﬁﬂM&spnndent demanded
Rs.1,44,540/- towards two-year advance maintenance charges
from complainants which was never agreed under the buyer's
agreement and respondent also demanded a lien marked FD of Rs.
4,56,671/- on pretext of future liability against HVAT which are

also unfair trade practice.
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@2 GURUGRAM Complaint No. 4073 of 2020

vii. That respondent left no other option to complainants, but to pay

viil.

the payment of two-year maintenance charges Rs. 1,44,000/- and
fixed deposit of Rs.4,56,671/- with a lien marked in favour of
Emaar MGF Land Limited and Rs.4,36,640/- towards e-stamp duty
and Rs.50,000 towards registration charges of above said unit in

addition to final demand raised by respondent along with offer of

from the complaindn q
That after jg'tﬁg/? D;yh’ d&a'_ on 17.10.2019, the
complainants gﬁ;n 1dent1ﬁed spme ma;hrghsuctural changes which

were done ﬁyrregpunde&t in prL;eli‘ cﬁr&arisnn to features of

{
it the office of respondent.
O

Now, the tower 1 no:. 2'consists of G+14 floors in

comparison to G+13 floor med at the time of booking, Area of

central park tg&o&& RAHW it is very small as

compared to ¢ aci'@ t}&@paﬂﬁl al}o build car parking

underneath central park’. joggers park does not exist whereas
respondent charged Rs.3,33,000/- from complainants on the
pretext of PLC for joggers park. The respondent also charged PLC
of Rs.4,95,000/- from them on pretext of unit facing central park
whereas from complainant’s flat it is not visible at all. The unit in

question being at 2 floor, view of central park is 100% obstructed
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- GURUGRAM Complaint No. 4073 of 2020

ix.

by club house and the complainants reported the same to the
respondent and asked refund of the said amount (PLC charged for
central greensi.e. Rs.4,95,00'0] butrespondent never answered the
complainants’ grievance. Most of the amenities does not exist in
project whereas it was highlight at the time of booking of flat.

Respondent did not even confirm or revised the exact amount of

exact amount of _E,JD(; |
That the respn;? nt @Erggd axce‘btmnally high PLC from
>\

'.'

out even transf%mng the ownership rights of

Uf”

complainants. w

1?3,1;!05;;1011 area of project.

each underne '.,:_, pa ' i @ respondent sold same area
twice to resiﬁh%r‘}tf‘ﬁdépilﬁt% p;{;gﬁfi?gglﬁly high and unilateral
and unjustified PLC from complainants. Respondent only spread
grass on roof of covered parking area and sell it as “central green”
at exceptionally high rate of Rs.4,95,000/- each.

That the respondent did not provide the final measurement of
above said unit. Respondent charged all IDC, EDC and PLC and

maintenance charges as per area of uniti.e. 1650 sq. ft. but there is
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& GURUGRAM Complaint No. 4073 of 2020

Xi.

no architect confirmation provided by respondent about the final
unit area which respondent was going to handover to the
complainants.

That the respondent compelled the complainants to pay two-year
advance maintenance of Rs.1,44,000/- (@Rs.3.63 per sq. ft. per

month) before taking the physical possession of flat which is a

'ﬁ‘ﬂht and even the calculation of
:vﬂ"-m

unilateral demand of resp
Ch Y

maintenance charges are aper the buyer's agreement. Now

after taking posses‘séqn of ,é Etectﬂ}c\spondent with a malafide

intention started mre argin, it{ants in the name of
common ar{él ctricity charg: : monthly electricity
charges of ﬁlﬁﬁagﬂ - ondent charged the

_ tl'fe distribution licensee

: g r\
(DHBVN) at a tanﬁ?@f »f,::es for domestic supply

43 #LU
category, which is uﬁéﬁﬁl "frbltraw, unilateral act of the

respondent. &eﬂ: g& érg h &gsafng electricity connection
for pending pro‘jectj ?‘%ﬁ’iﬂ@ﬁ%ﬁﬂﬁiﬁ?“dem should have a
separate temporary electricity connection for the same. Buyer's
agreement defined the formula of calculation of maintenance
charges and other common charges which also include charges
concerning common area electricity charges, but respondent
unilaterally charged stringent charges from complainants in the

name of maintenance charges and common area electricity
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Xii.

charges. Also, the respondent installed a prepaid electric meter
system in each flat and charged a fixed minimum charge of Rs. 860
per month without any usage by the complainants, whereas no
such fixed charge was claimed by the distribution licensee

(DHBVN) electricity supplying agency. Respondent charge far

more than total expenses incurred by respondent against

||||

electricity bill recewe;@_ fron @gBVN Haryana and electricity

ntlualread}r took Rs.1,22,662/-
H& eter fitting which is not

and against tﬁe ? )
booked by ther?h : when respondent failed/

neglected to deliver the ﬂ'" at on Erupesed delivery date. The

cause of acnf:p- gn% r%%g E@lﬁ;&sisﬁng on day-to-day

T o

\_/Ul‘fu IRANV

basis.

Relief sought by the complainants

The complainants have filed the present compliant for seeking

following relief:

i,

Direct the respondent to pay interest at the applicable rate on

account of delay in offering possession on amount paid by the
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iii.

iv.

Vi.

vii.

complainants from the date of payment till the date of delivery of
possession.

Direct the respondent to return Rs.1,25,576/- unreasonably
charged by respondent by increasing sale price after execution of
buyer’ s agreement.

Direct the respondent to refund PLC of Rs.4,95,000/- for ‘central

\ b
T Ju bl ]
4,” L) L.

Direct the respnndent mj ﬁm}f e total advance amount taken by

ik

the resp:}ndent on‘2

Direct the Faﬂmﬁ" en .: %\‘\%g‘éessary instruction to

future payme r%f
Direct the respo ﬁ.&q ual records of paying EDC
and IDC to government rn the excess amount collected
from cnmplhts R | Y | h

Restrain ‘h?}%SFfﬁdﬁ‘f’{U&ﬂ%@F?j’ﬁﬁJl_"‘”“mly charges for
electricity and restrain respondent to charge common area
electricity charges till respondent did not submit the actual
consumption of electricity at common area and till respondent
installed a temporary electricity meter from electricity distributor

licensee (DHBVN) for their pending project activity.
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viii. Direct the respondent to charge electricity charges in accordance
with consumptions of units by complainants and restrain the
respondent from charging fixed minimum charges on electricity
meters,

ix. Direct the respondent to get the flat measurement done by

independent architect and furnish report of actual size of flat to

On the date of rity explained to the
respondent/pro <] s alleged to have been
committed in relggmtu section llfq'}@] uﬁth‘e ﬂct and to plead guilty
or not to plead guqlfty{ ﬂi | 0
Reply by the resﬂgh_gxs%

The respondent has l:{ : RF‘- gﬂal inary objections and has

contested the present complaifito1 the following grounds:
i.  That the cur%ﬂg nt complaint seeking

interest an{:‘&‘otnfg%w\fﬁ %l)_cﬁ'ﬁﬂ delay in delivering

possession of the apartment booked by the complainants. It is
respectfully submitted that such complaints are to be decided by
the adjudicating officer under section 71 of the Act read with rule
29 of the rules and not by this hon’ble authority. The present

complaint is liable to be dismissed on this ground alone.
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ii.

iil.

That the present complaint is based on an erroneous
interpretation of the provisions of the Act as well as an incorrect
understanding of the terms and conditions of the buyer's
agreement dated 23.04.2013. That the provisions of the Act are not
retrospective in nature. The provisions of the Act cannot undo or

modify the terms of an agre“ment duly executed prior to coming

agreement. Assuming‘_, wﬁth?ut ln rﬁan g“a}!mittmg any delay on

the part thh ondent in deliveri session, it is submitted
oS
gm:?djlay demanded by the

complainants is beynn EE of the buyer’'s agreement. The

complamantHA &
beyond or cnnﬁar}éﬁﬁ tbﬂefleﬁns'\ﬂi conditions between

the parties.

that the intere ;T T
o RE

St or compen sation

That the complainants are not “allottees” but are actually investors
who have purchased the apartment in question as a speculative
investment. The complainants are wilful and persistent defaulters
who have failed to make payment of the sale consideration as per

the payment plan opted by them.
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iv.

vi.

That the complainants were provisionally allotted apartment no.
GGN-25-0202, admeasuring super area of 1650 sq. ft.
approximately. The complainants had opted for a construction
linked payment plan. Thereafter, the buyer's agreement was
executed between the complainants and the respondent on

23.04.2013. Right from the very beginning, the complainants had

account dated 0}@2021”,:"; 'em the payments made by the
g A6 TN
complainants aﬂ?eﬂ as\‘tngdetgy‘g\paﬁn\bnt interest levied on the

.p

complainants h?,r fhe res;?nndnnt. '. e

That as per t a‘té{mﬁiand c dlhnns nfjthg Ijuyer S agreement, the
\2 | |
der

entitled to le%w %I;A\ oy ; "ng‘inégccnrdance with clause
1.2(c) read m?igj?qkn?;% %5 g\rﬁ} 13 'ia“!ﬁ 1I\in,,lj_nv:r*s agreement.

That the respondent registered the project under the provisions of
the Act. The project had been initially registered till 31.12.2018.
Thereafter, the respondent applied for extension of RERA
registration. Consequently, extension of RERA registration

certificate dated 02.08.2019 had been issued by this hon'ble

authority to the respondent.
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vii. That the respondent completed construction of the tower in which
the said unit is situated and applied for the occupation certificate
in respect thereon on 11.02.2019. The occupation certificate was
issued by the competent authority on 16.07.2019. Upon receipt of
the occupation certificate, the respondent offered possession of the

subject unit to the cnmplainants vide letter dated 23.07.2019. The

1 to remit balance amount and also

compensati

tnmplamanl!sﬂn ac A il 6(c) of the buyer's
- ﬁ%-"élefault of the buyer's
agreement are noty d" to yany’ compensation from the
respondent. However, in cleannﬁgllmr outstanding dues

B & @ggg@“

addressed ﬁ'Wﬂ]nils J es nﬂ'ﬂeﬂce to the respondent.
“r U ‘i IV

Eventually, the complainants tnuk possession of the subject unit on

t, the complainants

17.10.2019 by executing the unit hand over letter. Thereafter,

conveyance deed bearing vasika no. 8883 dated 06.11.2019 had

been executed in favour of the complainants by the respondent.
viii. That at the time of taking possession of the apartment, the

complainants have certified themselves to be fully satisfied with
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ix.

regard to the measurements, location, direction, developments et
cetera of the unit and also admitted and acknowledge that they do
not have any claim of any nature whatsoever against the
respondent and that upon acceptance of possession, the liabilities
and obligations of the respondent as enumerated in the allotment

letter /buyer’s agreement stend fully satisfied. Thus, the

the complain

E =3
That the contractual relatie
! ~
the respon en:u verne

he complainants and
and conditions of the
buyer's agre @ ted 28. use 12 of the buyer’s
agreement pre&dq\&y rall\be the essence of the contract
in respect of the al]etféé'ﬁ”‘bllﬁn to perform/observe all

obligations He&tﬁn di q,tlu‘r% payment of the sale

eenmderatmn as ‘well as eﬂ‘ff' al;ﬂeum; peyahle by the allottee

'rl-k

under the agreement Clauee 13 nf the buyers agreement, inter
alia, provides for levy of interest on delayed payments by the
allottee.

That clause 14 of the buyer’s agreement provides that subject to
force majeure conditions and delay caused on account of reasons

beyond the control of the respondent, and subject to the allottee
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1.

not being in default of any of the terms and conditions of the same,
the respondent expects to deliver possession of the apartment
within a period of 36 months plus five months grace period, from
the date of start of construction of the project. In the case of delay
by the allottee in making payment or delay on account of reasons
beyond the control of the respondent, the time for delivery of

=5

possession stands extendeéd autor

'\n.g \ 1
'

complainants ar;ﬁ 2
payment of sale nsl‘der {ras pe the payment plan and are

/ NN
thus in hreat;h ﬁfa,tﬁe -z__ r's agr xﬁaﬁx The time period for

delivery nfppﬁsessmn aﬁtumgﬁﬁaﬂy S

the complalnﬂni

l
Qn &cc?aunt '!anr:l defaults by the

of possession stands

agreement, till payment™¢ nutstanding amounts to the
satisfaction uftl;ﬁe& E@F RJ ; 1

That the resﬁnthn‘t thtf carﬁpﬁetéq mnstructmn of the
apartment/tower by February 2019 and had applied for issuance
of the occupation certificate on 11.02.2019. The occupation
certificate was issued by the competent authority on 16.07.2019. It
is respectfully submitted that after submission of the application
for issuance of the occupation certificate, the respondent cannot be

held liable in any manner for the time taken by the competent
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Xii.

Xiii.

authority to process the application and issue the occupation
certificate. Thus, the said period taken by the competent auth ority
in issuing the occupation certificate as well as time taken by
government/statutory authorities in according approvals,
permissions etc., necessarily have to be excluded while computing

the time period for deiiver}r ufpussess[un

duty, registr‘éﬂn charges an ik tqrest delayed payments. It is

absolutely w;;ma /d,f.- ic Iy;ﬂEn}eftféat the respondent has
adopted any er&dL %l‘bjb \ i' unfair trade practice.
On the contrary, .ql}eﬂ | E‘-ﬁ& sed by the respondent are
q"'\. RE

strictly in accordance with thebuyer's agreement.

That the re bond denied i t entitled to demand
maintenance cha {‘ w@cﬂﬁ?&iw& On the contrary, in

@i 0n i oy

accordance with clause 21 of the buyer's agreement, the
complainants are bound to Pay maintenance charges, including
advance maintenance charges for a period of one year or as may be

decided by the respondent/the maintenance agency at its

discretion.
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xiv. That insofar as HVAT is concerned, it is denied that the respondent
is not entitled to demand the lien marked over the fixed deposit
furnished by the complainants towards VAT liability which is
payable by the complainants under the buyer’s agreement, Once
the VAT liability is finally determined, after payment towards the

same, any excess amount shall be duly refunded to the

& ‘i
from the cumplainan ertment to mention that the

liable. 18 Fay.
applicable upf@i;a p’. --%ﬁ
H 4|

clause 3 of ;he» l:puyers agerment Furth

: re&pa n
ei P

|

tain th i ly 2
retain esaﬁ%? is trl:"ac
amounts are u t'krir‘f'qt?

absolutely wron and em

amounts are c&llecqu by

y denied that the respondent has

xv. That insofar the PLCis *\eﬂ, eé'cha e applicable to
: &J@dﬁ&%&%ﬁm il

apartments which are located preferentially. The said unit s facing

adopted any

the central green and consequently PLC is applicable. The quantum
of PLC charged by the respondent is a matter of record. The PLC is
not a government levy but a premium payable upon apartments
which are preferentially located. The respondent denied that the

central greens are not visible from the said unit. It is wrong and
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i. That clause IOE of the

denied that the view of the central park is obstructed by the club
house. It is wrong and denied that the respondent is liable to
refund the PLC charge to the complainants. The said unit is facing
the Central Green and consequently PLC is applicable. It is wrong
and denied that PLC is liable to be refunded. It is wrong and denied

that the area of the Central Park was stated to be 8 acres. It is wrong

joggers park is li wﬁ f.a lgg"_ '_d¢$,me complainants. That the
N

respondent h sﬁiiJJy l@_,-l__-:' d t {H}}ed in accordance with

the plans d’ujty f;ancuu}ned and apﬁ%a,?eﬁ by the competent

10 5 :
authority. tr's"s ;u; . 'B:an any irregularity on
) w"' i

t authority would not

favour of the respondent.

S agreement specifically provides

y J
Q{&FRIE' QEQ"%A the information and

t:lariﬁL:ati1:1115;"_;5._1:3'3a 1{3:14?‘96 @;Wﬁ?rﬁflﬁmanﬁ and that the

that the res@

complainants have not relied upon or been influenced by any
architects plan, sales plan, sales brochure, advertisements,
representations, warranties, statements or estimates made by the
respondent or its representatives, while booki ng the apartment in
question. It is pertinent to mention herein that the brochure is not

a binding contract between the parties but is merely an artistic
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xvii.

xviii.

rendering of the project, broadly depicting its proposed features
and facilities. The contractual relationship between the
respondent and the complainants is governed by the buyer's
agreement executed by the parties and the respondent has duly
constructed the project/apartment in question in accordance with

the buyer’s agreement.

That insofar as the plans' ﬁ:gﬁ project are concerned, it is clearly
Nosein

provided in clause 5 of t{}

A |
not raise any |objection |

mndit‘catmns\fr;.\\{qﬁ proj
including cha}gmg‘ -

t by the respondent,
. pla , floor plans, location,

'tu‘b
preferential location uﬁﬁﬂﬁ{r increase or decrease in the

number ofa@%l:gneéj& h@&ff{i super area of the unit,
designs, spﬁﬁéaﬁ;?g&L?@%@‘%ﬁ lt_l; s only when the
change/modification results in increase/decrease of the super
area by 10% or more that the consent of the complainants is
required to be taken.

The respondent denied that it is required to transfer ownership
rights of the amenities of all the common areas in the project to the

complainants. In accordance with the Haryana Apartment
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Ownership Act, 1983, the respondent is required to hand over the
common areas and facilities to the association of apartment
owners and not to the allottees individually. It is submitted that the
super area, as calculated in accordance with the buyer’s agreement

comprises of the area of the unit along with the pro rata share in

the common areas and facilities of the project, The confirmation by

under the Haryaﬁa A@{tgenbf Wnershap Act, 1983. The
respondent }sﬁ‘fiptfﬂ @tﬂ wg{{le any independent
ef:EDC/IDC at the rates
¢~

confirmation ﬁ} e com lamaﬁtf
That the rz:ﬁ) d(:i g
prescribed b} ﬁle rr- ntr.flt i

I
surplus amount’ ér
hi’\ RE

complainants towards EDCTDC or PLC.

That the elegﬁrtétxc%lgg_ Ea%g‘c a}ked as per DHBVN and

HERC guidelines! fnq bulk supply) domestic tariff rates by the
W’ N UL \ AV

respondent from the allottees. The complainants have falsely

g and denied that any

the respondent from the

alleged that the respondent is overcharging the electricity charges
from the allottees. Furthermore, as far as usage of the same
electricity connection for pending project activities is concerned, it
is submitted that the electricity being used on project related work

is being metered and charged to the respondent. The electricity is
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charged from the allottees as per DHBVN/HERC guidelines in the
following manner:

a.  Energy Charges- Rs. 6.20/- per unit

b.  Fuel Surcharge Adjustment- Rs. 0.37/- per unit (amended from time to
time)

¢.  Electricity Duty @ 1.5%- Rs. 0.10/-

d. Municipal Tax @ 2.3% - Rs. 0.14/-

Therefore, the total cost of electricity per unit is quantified at

Rs.6.81/-. Itis pertinent t@m%nglﬂn that common area electricity

charges do not include

demanded separjt’gl
undertaken to ;imaly rel

record. The :-_:Ed ﬁ%ﬁ%lﬁ been determined in

accordance w1t]"1‘ fhe term conditions mcurpurated in the
(AN

maintenance agreement well as*the“huyer s agreement.

- e

. That it is denied that the respondent had fixed minimum charges

of Rs.860/- per month to be paid by the complainants without any
electricity usage on their part. The quantum of amount charged by
the respondent towards installation of electricity meter is also

matter of record. Furthermore, as per DHBVN sales circular, the
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xxii.

minimum charges or fixed charges were being billed on the
contract demand of individual customer at a rate of Rs.100/Kw,
However, since DHBVN is charging the respondent on its recorded
demand, this collection was stopped with effect from 31.12.2020.
Furthermore, the amount 50 collected was reimbursed in the form

of electricity units to the tune of 117.4 units.
That several aliattees,;i&t{; :5-'3'_.- ]:he complainants have defaulted

,.

in timely remittance of p j,i\u lent of installments which was an

essential, crucia 1| fan Ispensable requirement for

conceptualiza -' clopnient 'of the said project.
: /’ ‘3:

e es default in their

y%bn ilure has a cascading

Lﬁf fol prnper execution of the

.‘*r

8‘ s enormous business losses

befall upon the respon e respondent, despite default of

several alluﬁ A Eyﬁ@{@‘ﬂmestly pursued the

develu;:men@f; ?ui ﬁbkﬁﬁ}ﬂﬁ%ﬂg@aﬁ has constructed the
le-a-' - -"‘L S P\ -'F L khrl

project in question as expeditiously as possible. Therefore, there is

Furthermore, when the i;r

:2: ‘A
payments as‘-‘}pg f:!:l;.ejgluli a
effect on the ~‘rzrpra: Qﬂns Ln

el

no default or lapse on the part of the respondent and there in no
equity in favour of the complainants. It is evident from the entire
sequence of events, that no illegality can be attributed to the

respondent. Based on the above submissions, the respondent
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asserted that the present complaint deserves to be dismissed at the
very threshold.
Written arguments by the complainants
The complainants have filed written arguments on 09.04.2021. The
complainants submitted that the respondent offered the possession on
23.07.2019 with stringent condition to pay certain amounts which are

(==
A

never be a part of agreeqy;n é.p};[._respundent did not receive the

case of delay pay en,t huﬂder charged the pe ;&lty @24% per annum
and for delay in pusséssmn cb d &@‘ Le e Rs. 7.5/- sq. ft. only,

this is illegal, arb][!rrag LLmléte | hndl sgrlmmatory and above all

respondent did nnt\w@' %Lﬂ@fﬂl&e{ ny on account of delay in

possession. Respnndent:lmunw complainants to visit the

property at ' GurH &ﬂf&c ring
by respondent along with the offet of possession. Respondent
y respondent flong JiR| IR AIR7] P

demanded two-year advance maintenance charges from complainants

n final demand raised

which was never agreed under the buyer’s agreement and respondent
also demanded a lien marked FD of Rs. 4,56,671/- in pretext of future
liability against HVAT which are also an unfair trade practice.
Respondent also compelled complainants to furnish indemnity-cum-

undertaking for taking possession of flat by referring the unilateral
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clause 15 (b) of one-sided Buyers Agreement. The said indemnity-cum-
undertaking was not a voluntary act on the part of the complainants,
rather, they had to furnish this indemnity-cum-undertaking under
duress and coercion in order to obtain the delivery of legal, and physical

possession of flat. In view of the ratio of law laid down by the hon'ble

Apex Court in Wg. Cdr. Arifur Rahman Khan and Aleya Sultana and

argtiun !!vhf h had fé]r%aﬁ accrued to the allottees

]/

extinguish the caﬁse

8. Copies of all the rele i . en filed and placed on the

record. Thmrauthennmtyisn Spute. Hence, the complaint can be

decided on the baﬁxsﬁfﬁ% R eE-H@mnts

F. Jurisdiction of the :if}uﬂm r,lty f

'I| \J” 1,'. t 'b.“,i
9. The prel:mmary ﬂh]ECt]DnS ralsed by the respondent regarding

jurisdiction of the authority to entertain the present complaint stands
rejected. The authority observes that it has territorial as well as subject
matter jurisdiction to adjudicate the present complaint for the reasons

given below.
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F.I Territorial jurisdiction

10. As per notification no. 1/92/2017-1TCP dated 14.12.2017 issued by
Town and Country Planning Department, Haryana the jurisdiction of
Real Estate Regulatory Authority, Gurugram shall be entire Gurugram
District for all purpose with offices situated in Gurugram. In the present

case, the project in quesn'nn is situated within the planning area of

11.

(4) The promater sﬁ’n

(a)  be respnn.n ‘ffespanmbfhtws and functions
under the pmwsmn s .dct or the rules and regulations
made h e r the agreement for
safe f% ﬁ E% & case may be, till the
conveyance of all the a ents, plots or buildings, as the case
may be, to th ﬂr th c on.areas to the association
of a.'!nt.:ees or :h .:gnt a , @s the case may be;

Section 34-Functions of the Auﬂ-arfty.

34(f) of the Act provides to ensure compliance of the obligations cast
upon the promoters, the allottees and the real estate agents under this Act
and the rules and regulations made thereunder.

12. So, in view of the provisions of the Act quoted above, the authority has
complete jurisdiction to decide the complaint regarding non-

compliance of obligations by the promoter as per provisions of section
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13.

14.

11(4)(a) of the Act leaving aside compensation which is to be decided
by the adjudicating officer if pursued by the complainants at a later
stage.

Findings on the objections raised by the respondent

G.I Objection regarding jurisdiction of authority w.r.t. buyer’s
agreement executed prior to coming into force of the Act

The respondent contended that authority is deprived of the jurisdiction
TR

ag eement executed between the parties

and no agreement for a@a’sd

£\ fe %@.M@dg{ the provisions of the Act
B S AN
or the said rules !;"a__@i n execute ji?t?rgsé "\a‘rties. The respondent
¥y Tl T
<
further submitted that the provisi

nsof the e not retrospective in
4
nature and the provis

10 r modify the terms of

T LI E

buyer's agreem&n&{‘ ecuted prior to, Ajﬁﬂg into effect of the Act.
' 4

Wy ” Oy
The authority is of th'?eﬂ,:'l’k < the cf;ioﬁhere provides, nor can be

so construed, that all pﬁew_g \greements ‘#1" be re-written after

coming into fnrc%f ﬁufﬂ%. %2[ gsﬁg pf‘u%jsions of the Act, rules
| i) LT " 3 TR L :

and agreement {ha,ﬁﬁ 1b§ @raﬁiq interpreted harmoniously.

However, if the Act has provided for dealing with certain specific

provisions/situation in a specific/particular manner, then that situation

will be dealt with in accordance with the Act and the rules after the date

of coming into force of the Act and the rules. Numerous provisions of

the Act save the provisions of the agreements made between the buyers
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and sellers. The said contention has been upheld in the landmark
judgment of Neelkamal Realtors Suburban Pvt. Ltd. Vs. UOI and
others. (W.P 2737 of 2017) which provides as under:

"119. Under the provisions of Section 18, the delay in handing over the
possession would be counted from the date mentioned in the
agreement for sale entered into by the promoter and the allottee
prior to its registration under RERA. Under the provisions of RERA,
the promoter is given a facility to revise the date of completion of
project and declare the > same. nder Section 4. The RERA does not
contemplate rewnt.rngnf ! *g;abgnveen the flat purchaser and
the promoter..... A

122.  We have already discussed 1
are not retrospective.i f e, The
a retroactive or qu ret G qaﬁve embut then on thntgmund the
validity of }be isions of RERA’

ot be challenged. The
Parliament dugh, 'to. ‘legisiate law having
retrospec y even framed to affect
sml:lsfstmg%l en the parties in the
largerp &g lf

¢ dj;b in our mind that the

RERA has bee st after a thorough
study an'q disc st..a' el by the Standing
Committee @n -

reports.”

15. Also, in appeal no. 1 c Eye Developer Pvt. Ltd.

Vs. Ishwer Singh Dahiya, in 0 ated 17. 12 2019 the Haryana Real

¥ ~.
Estate Appellate ﬁ'l%tﬁl %&dk

“34. Thus, kqepmg i y:eu} "W ‘pz'o;e rffw dﬁ:us}mn, we are of the
considered. apmian that' the provisions of ‘the Act are quasi

retroactive to some extent in aperatmn and mﬂ.‘_b_e_gmﬂcaﬂe_m_me

Hence in case of delay in the offer/delivery of possession as per the
terms and conditions of the agreement for sale the allottee shall be
entitled to the interest/delayed possession charges on the
reasonable rate of interest as provided in Rule 15 of the rules and
one sided, unfair and unreasonable rate of compensation mentioned
in the agreement for sale is liable to be ignored.”

Page 30 of 56



== GURUGRAM Complaint No, 4073 of 2020

HARERA

16. The agreements are sacrosanct save and except for the provisions

17.

18.

which have been abrogated by the Act itself. Further, it is noted that the
builder-buyer agreements have been executed in the manner that there
is no scope left to the allottee to negotiate any of the clauses contained

therein. Therefore, the authority is of the view that the charges payable

under various heads shall be payah]e as per the agreed terms and

q..n

Con g)g’nund of complainants

WE
172

he ﬁompi‘aiyaﬁts are investor and not

tﬁreient complaint is not

The authority uh;@%@s@ﬂﬁfy Fnrotect the interest of

consumers of the real estate sector. It is settled principle of

protection of thﬁe ct _an

maintainable. i

interpretation that preamble is an introduction of a statute and states
main aims and objects of enacting a statute but at the same time
preamble cannot be used to defeat the enacting provisions of the Act.

Furthermore, it is pertinent to note that under section 31 of the Act, any
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19.

aggrieved person can file a complaint against the promoter if the
promoter contravenes or violates any provisions of the Act or rules or
regulations made thereunder. Upon careful perusal of all the terms and
conditions of the buyer's agreement, it is revealed that the complainants
are an allottee/buyer and they have paid total price of Rs.1,24,94,221/-
to the promoter towards purchase of the said unit in the project of the

G

promoter. At this stage, it is importa it to stress upon the definition of

reference: / \-\ \i

“2(d) "allottee" in :e%uf :g reul e ; ymeans the person to
whom a plot, qpartmenr or building, a { case may be, has been
allotted, sold | {whethe as freehol o ."easéhea‘dj or otherwise
rransferrje!ﬂjb}' the” pri r} a the person who

subsequej\ %&mr&si Ed allo ép zgr'EF h sale, transfer or

otherwi 1! oes n o whom such plot,

@

isgiven on rent;”

apartmenwr bu .‘m a
In view of above- mén,(t[ Mﬂl ottee” as well as all the
a

terms and cunditiens% greement executed between

respondent and Mlﬁﬁ:@&l that the complainants

are allottees as the"eu U@ md‘te pem by the promoter,
The concept of tnvester 15 net deﬂ;:d or referred in the Act. As per the
definition given under section 2 of the Act, there will be "promoter” and
“allottee” and there cannot be a party having a status of "investor”. The
Maharashtra Real Estate Appeilete Tribunal in its order dated
29.01.2019 in appeal no. 0006000000010557 titled as M/s Srushti
Sangam Developers Pvt. Ltd. Vs. Sarvapriya Leasing (P) Lts. And anr.
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has also held that the concept of investor is not defined or referred in
the Act. Thus, the contention of promoter that the complainants-
allottees being investors are not entitled to protection of this Act stands
rejected.

G.III Objection regarding exclusion of time taken by the competent
authority in processing the application and issuance of occupation
certificate

As far as contention of the resp e@ 1t with respect to the exclusion of

:}H‘ﬂ,f processing the application and
LT S

Eﬁ'

‘,’."' i A

issuance of occupation cert eafig oncerned, the authority observed

iRt Bt

that the responden pﬁ‘e 1 u;‘%ra]{fp ‘occupation certificate on
sl \ 0O\

11.02.2019  and-> I.f{lireafter_ svide *'-..'nge:mu no.  ZP-835-

Sy P P 3=
AD(RA)/2018/16816 dated 1I-B. 7.2019, the aécupation certificate has
imtl Ll N

1)

_ dg'g e prevailing law. The

time taken by the competen

o~ |
i i

been granted by f 3:,‘: npetent authori
authority cannot béj‘('il i l“’?a the deficiency in the
g B - C
7 T
application submitted ter for issuance of occupancy

certificate. It isﬁd% R Ee Rtupﬁ?un certificate dated
21 F | i ._[' s

16.07.2019 that ?nﬁltl:omlp??e a Ii{cat?jﬂan{ gﬁant of OC was applied
on 11.02.2019 as fire EN(f}l{: ‘fl'ﬁlJl e'}.lt::h"lbétén‘t' authority was granted
only on 30.05.2019 which is subsequent to the filing of application for
occupation certificate. Also, the Chief Engineer-I, HSVP, Panchkula has
submitted his requisite report in respect of the said project on
19.06.2019. The District Town Planner, Gurugram and Senior Town

Planner, Gurugram has submitted requisite report about this project on
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03.06.2019 and 10.06.2019 respectively. As such, the application
submitted on 11.02.2019 was incomplete and an incomplete
application is no application in the eyes of law.

The application for issuance of occupancy certificate shall be moved in
the prescribed forms and accompanied by the documents mentioned in

sub-code 4.10.1 of the Har}rana Buiidlng Code, 2017. As per sub-code

respondent has t:flﬁ!.;% ted its app“c‘TQ{] foroci uﬁpatmn certificate only

on 19.06.2019 ar%dst ns htl the concer edpputhnnty has granted

occupation CEI‘tlﬂC\ .Q:i‘ 0.-|

deficiency in the satd\ga?pr t;‘_‘1"1'
I

reasons, no delay_ in rannng 0 on certlﬁcate can be attributed to

the concerned stg@ ry autho: R e |

G.IV Whether signing L andr' er letter or indemnity-cum-
undertaking auhu{ mi E‘Risloﬁ'ﬁﬁ ishes the right of the

allottee to claim delay possession charges.

2019, &Qg;’fnre, in view of the
ted 41.02.2019 and aforesaid

22. The respondent contended that at the time of taking possession of the

subject unit vide unit hand over letter dated 17.10.2019, the
complainants have certified themselves to be fully satisfied with regard
to the measurements, location, direction, developments et cetera of the

unit and also admitted and acknowledge that they do not have any claim
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24,

of any nature whatsoever against the respondent and that upon
acceptance of possession, the liabilities and obligations of the
respondent as enumerated in the allotment letter/buyer’s agreement,
stand fully satisfied. The relevant para of the unit handover letter relied

upon reads as under;

“The Allottee, hereby, certifies that he / she has taken over the peaceful and
vacant physical possession of the aforesaid Unit after fully satisfying
himself / herself with regard to its 16as
development etc. and heredm' ~the All
whatsoever against the Compa VW iregard to the size, dimension, area,
location and legal status.of the aforesai

favour of the Al nd sﬁﬁﬁfﬂ"ﬁﬁ'
In the complaint |

j an L - I.
Upon acceptance PWM 2.
Company as en;g;né éd f’i@ﬂ@-ﬂ-’!ﬁt :

ity h."'s"'g:a $ ehensively dealt with
Fy2)

v |
this issue and has\;gig i @anduver letter does not

\ I"S'
preclude the cnmpla'fha{%s Si%eir right to claim delay

EGC

possession charges as per t‘l?é'“FﬂVI“s:iﬁ;s‘; the Act.
iV A ]zlér D A

4 By
*complainants are entitled to delay

In light of the aforesaid order.

| A% ™

possession chargggjas‘___?p?qr g@@pr_is:fgf—-ﬂ;e_ JAct despite signing of

indemnity at the time of possession or unit handover letter.

G.V. Whether the execution of the conveyance deed extinguishes the
right of the allottee to claim delay possession charges?
The respondent submitted that the complainants have executed the

conveyance deed on 06.11.2019 and therefore, the transaction between

the complainants and the respondent have been concluded and no right
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or liability can be asserted by respondent or the complainants against
the other. Therefore, the complai=ants are estopped from claiming any
interest in the facts and circumstances of the case. The present
complaint is nothing but a gross misuse of process of law.

In the complaint bearing no. 4031 of 2019 titled as Varun Gupta V/s

Emaar MGF Land Ltd., the authority has comprehensively dealt with

this issue and has held that | \hw.rer the possession and thereafter
i

execution of the conveyance best be termed as respondent

having discharged its haﬁliuaﬁfhs‘ﬁer thé‘buyer s agreement and upon
taking pnssessmﬂb A anf d/c m;m emgﬁtzng\fcnnveyance deed, the

jir.

complainants nevér gave “E thei- ‘statut r}fight to seek delayed

possession charg’es as, p(y\thgpr i nng“nf 3 aid Act. Also, the same
view has been up ng’% ELH ;E e!Cuurt in case titled as

Wg. Cdr. Arifur Rah Sultana and Ors. Vs. DLF

Southern HnmesrPx;t. Lg n m:rn as BEGUR OMR Homes Pvt.
Ltd.) and Ors. (Ciﬁ'ﬂappqll no. ¢ %Et}vﬁolﬂﬁated 24.08.2020, the

relevant paras are reproduced ﬂ;’r‘gfig beélow:
rFAWIAS Y AWM Y

“34 The developer has not disputed these communications. Though these
are four communications issued by the developer, the appellants
submitted that they are not isolated aberrations but fit into a pattern.
The developer does not state that it was willing to offer the flat
purchasers possession of their flats and the right to execute
conveyance of the flats while reserving their claim for compensation
for delay. On the contrary, the tenor of the communications indicates
that while executing the Deeds of Conveyance, the flat buyers were
informed that no form of protest or reservation would be acceptable.
The flat buyers were essentially presented with an unfair choice of
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27.

either retaining their right to pursue their claims (in which event they
would not get possession or title in the meantime) or to forsake the
claims in order to perfect their title to the flats for which they had
paid valuable consideration, In this backdrop, the simple question
which we need to address is whether a flat buyer who seeks to espouse
a claim against the developer for delayed possession can as g
consequence of doing so be compelled to defer the right to obtain a
conveyance to perfect their title. It would, in our view, be manifestly
unreasonable to expect that in order to pursue a claim for
compensation for delayed handing over of possession, the purchaser
must indefinitely defer obtaining a conveyance of the premises
purchased or, if they seek ta.obtain a Deed of Conveyance to forsake
the right to claim compensatia) ~This basically is a position which the

NCDRC has espaused.'xlij__}ﬁ:_' ot countenance that view.

Sak |

35.  The flat purchasers in ” hara

: \allotted under the terms of
[ the developer is that the purchaser

forsakes thé remedy be er fi
Conveyang '
consequence, of requiring the pc%':as%
claim as a.con,

delay the execution of qae
consumer litigation.* |

Therefore, in furth‘eranitrq&

Id lead to an absurd

to abandon a just
ce or to indefinitely
pending protracted

' |

of ifa n fru?agff,(;;i‘maar MGF Land Ltd.

oy

"l T N - . V™.
(supra) and the law I"ai@:ﬂpgn {b{e}ﬂpﬂ‘ble Apex Court in the Wg.

Cdr. Arifur Rahpla? [@Wﬂﬁ holds that even after
execution of the conveyance m.,i:ﬁ'&plainants cannot be
precluded from @E;'y hﬁ%@@ﬁ{}éﬂ%g&:ﬂn charges from the
respondent-promoter.,

Findings on the reliefs sought by the complainants

H.I Delay possession charges
Relief sought by the complainants: Direct the respondent to pay

interest at the applicable rate on account of delay in offering possession
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on amount paid by the complainants from the date of payment till the

date of delivery of possession.

28. In the present complaint, the complainants intend to continue with the

project and are seeking delay possession charges as provided under the

proviso to section 18(1) of the Act. Sec. 18(1) proviso reads as under.

“Section 18: - Return of amount and compensation

18(1). If the promoter fnris mcﬁ

.......

rrrrrrrrrrrrrrrrrrrr

R

{ igmur is unable to give possession of

Provided that w an,a; ottee does.not intend to withdraw from
the project, Py{&fﬂ\ - paid, by, “s, oter, interest for every

month of del ¢ han ling ov
asmuyb&pc’g ed.” "8

29. Clause 14(a) of thé’ IPuyers ggreefq.ent prg\}@%s for time period for
handing over afﬁo@&smﬁ a+d iﬁ rebru_ u -J@éuw

(a)

“14. POSSESSIO { \ji L'

2.a g farce majeure conditions, and
mplied with all the terms and conditions

of this Ag n ing.in.defc der any of the provisions of
this Agé% Aﬁ Ag provisions, formalities,
documentati ibed.: t ny. The Company proposes
to hand over. Ehe possession afth i }(m .}E (Thirty Six) months from
the date af ‘é{gﬁm trme.{y compliance of the
pmwsmnr 0 hf rfée The Allottee agrees and
understands that the Company shaH be entitled to a grace period of 5 (five)
months, for applying and obtaining the completion certificate/occupation

certificate in respect of the Unit and/or the Project.”

Time of handin
Sub;ecr to ser thisic

30. At the outset, it is relevant to comment on the preset possession clause

of the agreement wherein the possession has been subjected to all kinds

of terms and conditions of this agreement, and the complainants not

being in default under any provisions of this agreement and compliance
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31.

-

with all provisions, formalities and documentation as prescribed by the
promoter. The drafting of this clause and incorporation of such
conditions are not only vague and uncertain but so heavily loaded in
favour of the promoter and against the allottee that even a single default
by the allottee in fulfilling formalities and documentations etc. as
prescribed by the promoter ma}; make the possession clause irrelevant

A s
for the purpose of allottee a&d the coi

mitment time period for handing
je incorporation of such clause in

| utgr‘tgjust to evade the liability

: Nf
bje: it anﬁil?t}%iepﬁve the allottees of
- , L B

towards timely d
their right accruing after delg}g in pes;easiurl 'l,ﬁg is just to comment as

option but to sign on 4 \}\F:-:
Due date of p ssion an ibility of grace period: The
promoter has prﬁeAl&E Rp&ssiun of the said unit

within 36 [thtrty-@ months from’ﬁ‘lé'aate of start of construction and
further provided in ag;e;rﬁ;n;&;t pri:rﬁﬁter shail be entitled to a grace
period of 5 months for applying and obtaining completion
certificate/occupation certificate in respect of said unit. The date of
start of construction is 22,06.2013 as per statement of account dated
04.01.2021. The period of 36 months expired on 22.06.2016. As a

matter of fact, the promoter has not applied to the concerned authority
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L

for obtaining completion certificate/ occupation certificate within the
time limit (36 months) prescribed by the promoter in the buyer's
agreement. The promoter has moved the application for issuance of
occupation certificate only on 11.02.2019 when the period of 36 months
has already expired. As per the settled law one cannot be allowed to
take advantage of his own wmng Accordingly, the benefit of grace

period of 5 months cannot he '_ l@’&d to the promoter due to aforesaid

7.0 : sy
SN,

reasons.

32. Admissibility of dela@hs | charges at prescribed rate of

interest: The complaifianits

} .
prescribed rate. P n to secﬁt lfi pyru ides
Qw

hdra/m ject he shall be paid, by the

1hat where an allottee
. ﬁ?ﬂ

i || i
promoter, 1nteres% Fm; dr}' mnnt4 of ;ﬁ& fl}li the handing over of

does not intend

possession, at such ratea‘? may be prescribe
.y Rr. L
under rule 15 of the rules. Ru has en reproduced as under:
Rule 15. Prescr %rp%[
and sub-section (4) and subs n (7) o s
(1)  For the/pu %% E{yﬁ‘:& rian 18: and sub-
sections'[4) and interest at the rate
prescribed” shall be the State Bank of India highest marginal cost
of lending rate +2%.:
Provided that in case the State Bank of India marginal cost of

lending rate (MCLR) is not in use, it shall be replaced by such
benchmark lending rates which the State Bank of India may fix

from time to time for lending to the general public.

33. The legislature in its wisdom in the subordinate legislation under rule

r:tinn 12, section 18

15 of the rules has determined th= prescribed rate of interest. The rate
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34.

HARERA

of interest so determined by the legislature, is reasonable and if the said
rule is followed to award the interest. it will ensure uniform practice in
all the cases.

Taking the case from another angle, the complainants-allottees were
entitled to the delayed possession charges/interest only at the rate of
Rs.7.50/- per sq. ft. per month of the super area as per clause 16 of the

buyer's agreement for the Rw\. d o 5‘511 delay; whereas, as per clause

13 of the buyer’s agreemen -' DI G

date of instalme @ atee q_,eliceunt for the delayed

j 1

payments by the a Te The funr.'tlens of the aytrenty are to safeguard

the interest ef p the allottee or the

parties|are to-be/balanced and must be

-.tf': take undue advantage of
his dominant pesﬂ:len and to e e needs of the home buyers. This
authority is duty é’n !3 Rerﬁ%n the legislative intent

i.e., to protect the mterest; of the t‘fe_r;siﬁ’ﬁere[’ajlutteee in the real estate

S 'L‘L..z -

sector. The clauses of the buyer’s agreement entered into between the
parties are one-sided, unfair and unreasonable with respect to the grant
of interest for delayed possession. There are various other clauses in
the buyer’s agreement which give sweeping powers to the promoter to
cancel the allotment and forfeit the amount paid. Thus, the terms and

conditions of the buyer’s agreement are ex-facie one-sided, unfair and
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37,
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unreasonable, and the same shall constitute the unfair trade practice on
the part of the promoter. These types of discriminatory terms and
conditions of the buyer’s agreement will not be final and binding.

Consequently, as per website of the State Bank of India ie,
https://sbi.co.in, the marginal cost of lending rate (in short, MCLR) as
on date i.e, 18.02.2022 is 7. 30% Accnrding!y, the prescribed rate of

from the allottee;b}a the prnmnteflﬁt case %e ult, shall be equal to
|

é‘l ble to pay the allottee,
in case of default. B&iﬁ
S
“(za) "interest” me

g_g uced below:
le by the promoter or the
allottee, as the case ma“pb\.g E RE ’

Explanation. —For the purpﬁ?-?‘tf’rﬂ’f!‘“ Tause—

(i)  the rate’df inter ﬂﬁfe ﬁ' yttee by the promoter,
in case g‘ d,'g f interest which the
promoter shall case of default;

(ii)  the interést ppyﬂﬂ?&ﬂr e pfﬂmuterm the allottee shall be from
the date.the promoter received the amount.or any part thereof till
the date the amount or part thereof and interest thereon is
refunded, and the interest payable by the allottee to the promoter
shall be from the date the allottee defaults in payment to the
promoter till the date it is paid;”

Therefore, interest on the delay payments from the complainants shall

be charged at the prescribed rate i.e, 9.30% by the respondent/
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promoter which is the same as is being granted to the complainants in
case of delayed possession charges.

On consideration of the documents available on record and submissions
made by the parties regarding contravention as per provisions of the
Act, the authority is satisfied that the respondent is in contravention of
the section 11(4)(a) of the Act by not handing over possession by the

due date as per the agreemgj[{i‘-,‘ B ﬁﬂixﬂtue of clause 14(a) of the buyer’s
ey Tveled

)
.

agreement executed between'the parties on 23.04.2013, the possession

of the subject flat was

the date of start of

stricti - ace period for applying
qeaid W .
and obtaining t émpletiun tj;rﬁﬁqute %
g -
/or.the project. The c
TR

respect of the unitand
22.06.2013. As far'as N 'na isico ri‘_édfthe same is disallowed

o

\ &
for the reasons quoted. qu%'ﬁi o@,?he due date of handing over

RE

possession comes out to be 22:06.2016. Occupation certificate was

. D A
granted by the c%c%xﬁﬁn{@}%ﬂ and thereafter, the
possession of thégthW@ ﬁe}@{i{\{\?ﬁthe complainants on

23.07.2019. Copies of the same have been placed on record. The
authority is of the considered view that there is delay on the part of the
respondent to offer physical possession of the subject flat and it is
failure on part of the promoter to fulfil its obligations and
responsibilities as per the buyer's agreement dated 23.04.2013 to hand

over the possession within the stipulated period.
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39. Section 19(10) of the Act obligates the allottee to take possession of the

40.

subject unit within 2 months from the date of receipt of occupation
certificate. In the present complaint, the occupation certificate was
granted by the competent authority on 16.07.2019. The respondent
offered the possession of the unit in question to the complainants only

on 23.07.2019, so it can be said that the complainants came to know

possession. These Zaﬁlq ths' .0 ', ?'-una e'{gmils being given to the
S L

complainants keapln in mmd that even a?t‘& mation of possession

practically they havb tp'arra el lﬁtw f"loglsncs and requisite

documents includﬁgut[ nél li itEd t lé?mun of the completely
.

finished unit but this A t being handed over at the

time of taking possession is in \‘Esg::nditmn It is further clarified

that the delay puH Aa& RAE from the due date of

possession i.e. ZZ“F-G“ZDiﬁlU '%7 of I{‘ngﬁnths from the date of
offer of possession (23.07.2019) which comes out to be 23.09.2019.

Accordingly, the non-compliance of the mandate contained in section
11(4)(a) read with section 18(1) of the Act on the part of the respondent
is established. As such the complainants are entitled to delayed

possession at prescribed rate of interest i.e. 9.30% p.a. w.e.f. 22.06.2016
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42,

43.

till 23.09.2019 as per provisions of section 18(1) of the Act read with
rule 15 of the rules.

Also, the amount of Rs.4,19,462/- (as per statement of account dated
04.01.2021) so paid by the respondent to the complainants towards
compensation for delay in handing over possession shall be adjusted

towards the delay possession cliarges to be paid by the respondent in

= F.'"

oF {3 ; J.\ | .
Rs.1,12,576/- unreason charg%tﬁ’éd%spnndent by increasing

g’ 'E",_._J
sale price after E)(é‘.‘lltt of buyer’s agreem&ntgbétween the respondent

s ,, S|
and the cump!am!ants! ‘H‘\ “ ﬁ i g |

With respect to thire é‘iﬂ eli f }:g}f the complainants, the
\ &N
complainants subnﬁtteﬁ «-p g nexure Il (Schedule of
G
Payments) of buyer's agree es consideration exclusive of ST

and GST is Rs.l,IE;‘J%TA} NﬁMs of Rs.82,500/-) but

later at the time of inum,attjn of nssggmn .therespondent increased
T e
ittoRs.1,17,23,859/- 'mthuut any Feason for the same. The respondent
also charged IFMS of Rs.82,500/- separately, whereas IFMS charges
were already included in sale consideration and that way respondent
charged IFMS twice from complainant. In total respondent increased
the sale consideration by Rs.1,12,576/ (Rs.30,076/ +Rs.82,500/). On

the other hand, the respondent has denied that any amount has been
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45.

46.
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added or the sale consideration has been increased by the respondent
in the manner claimed by the complainant and it was also denied that
IFMS charges have been collected twice.

The authority observes that as per Annexure-III (Schedule of Payments)
of buyer's agreement, the IFMS was payable along with the last

instalment and in fact, the same was demanded by the respondent vide

charges. Where

't‘?\f]i

‘ te]me, t ofa &f t dated 26.10.2020
(annexure P6, page 112 of comp L

l & 'h- |
mt] ¢ sale; ‘consideration has been

ﬁ;?'i)ﬂ*ﬂh @cé’%ﬁ’e of Rs.30,076/-. Further

E RECY-
een agam added. Accordingly,

Rs.1,12,576/- ha\re @%&E&Mre the respondent is
directed to delete'thé said amount tot ale consideration.
@ ERIESRANT

H.IIl  Preferential Location Charges (PLC)

increased to Rs.1, 1':7\2
IFMS of Rs.82, 500& has

Relief sought by the complainants: Direct the respondent to refund
PLC of ‘Central Park’ of Rs.4,95,000/- collected from the complainants.

The complainants have raised the question about the justification of

preferential location charges raised by the promoter. Admittedly the
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complainants made the payment of Rs.4,95,000/- as ‘Preferential
Location Charges’ towards the commitment to have central green. The
complainants are seeking refund of the entire amount along with
reasonable interest paid towards PLC as the view of central park is
100% obstructed by club house and the unit is not preferentially

located. The respondent contended that the quantum of PLC charged by
@

location of the unit is po w!ﬁiﬁc}t}@ ar aspect thereof.
3 % “‘*\

Needless to say, tl‘;a;;ﬁ;g’agréremdﬁt’ﬁr s\']q(EBQ executed between the
parties i.e. the pﬁo’fﬂciier ar;;lhthe'aﬂtiittqe |sppi_gdgng on them and they

are not entitled to g yntained herein except

those terms or cone 1@ inst.the public policy or where

1€ were incorporated in the
agreement by thef iéﬁt his being in dominant
position and the ail aE d nan n on the dotted lines.

PLC is to be dealt as per ,the pr_gvmmnsxnf the buyer’s agreement dated

there are reasons to beljavi

23.04.2013, where the said agreement have been entered into hefore
coming into force of the Act. As per clause 1.2(e)(i) of the buyer's

agreement, the following provisions have been made regarding PLC:

“1.2(e) Preferential Location Charges

(i) The proportionate amount of the preferential location charges
("PLC’) for certain units in the Project which inter alia would be
charged for Central Greens for Rs.4,95 ,000/-, Joggers Park Facing
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for Rs.3,30,000/-, Second Floor for Rs.1,65,000/- and if the Allottee
opts for any such Unit, the PLC for the same shall be in cluded in the
Total Consideration payable by the Allottee as set out in clause
1.2(a)(i) above for the said Unit.

The Allottee understands that if due to change in layout plan, the
location of any Unit, whether preferentially located or otherwise is
changed to any other preferential location, where the PLC are
higher than the rate as mentioned hereinabove, then in such a case
the Allottee shall be liable to pay the PLC as per the revised PLC
decided by the Company within thirty (30) days of any such
communication received by the Allottee in this regard. However, if
due to the change in the layout plan the Unit ceases to be
preferentially located, then-insuch an event the Company shall be
liable to refund .-;;-L.-,-F taf PLC paid by the Allottee without
any interest and/or e,: j"'rff»- ion and/or damages and/or costs of
any nature whatsog : ‘suuch refund shall be adjusted in the

o and e

48. On the date of heari J:E

with respect to thf‘p eferential
Y

.
[

commission haS:S‘lbb
k!

orbi

¢

portion of the reportis
“6. CONCLUSION:, * -
The site of projec

from the cej
viewed from

2. In the unit'n 802

from the centre| of

y

Q:lé ed_
Emaar MGF Land Limited has
1. In the unit no. 901 Tower-15,

q1Cc0

mmission was appointed
he unit and the local

1% .2021. The relevant

and it is found that:
thecentral green is not clearly visible

i theicentral green can be
W %my_
Pgreen'is not clearly visible

15 the :

e, hal w t:g central green can be
viewed from one of egeﬂijw balcony.
In the unit no. 302 of Tower 25, th view of central green from the
balcony of unit is completely obstructed by the community building/
shopping.
In the unit no. 202 of Tower 25, the view of central green from the
balcony of unit is completely obstructed by the community building/
shopping whereas the promoter has developed a green area along
with fountain on the ground level which is visible from the balcony of
the unit.”
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50.

o1,

In the present complaint, the unit no. 202 is located in tower 25. As per
report of Local Commission, the view of central green from the balcony
of unit is completely obstructed by the community building/ shopping,
Therefore, in light of the said report, the authority is of the view that as
the unit in question has ceased to be preferentially located, the

respondent is directed to return the amount of Rs.4,95,000/- so

Relief sought by thegﬁ’p : inant s ?:fi?act the respondent to refund

*a’ ' '.. V
the total advance 7 <en. by th ondent on account of
maintenance cha gg Py
e

With respect to

maintenance charge

follows: N g

\\qrg REG\V

“21. MAINTENANCE =~ ™

(a) The Allottée kere ees indertakes % enter into a separate
Maintenance :.': %&; ' paiwgged as Annexure-1X to
this Agreement With the Mal n @eﬁg'

(b} The Allottée furth ; topay the Maintenance
Chargesds 4 il HEMGTa s Apenes o e sy
and maintenance of the Project, its common areas, utilities,

equipment installed in the Building and such other facilities forming
part of the Project.

I ion, Such
charges payable by the Allottee will be subject to escalation of such
costs and expenses as may be levied by the Maintenance Agency. The
Company reserves the right to change, modify, amend and impose
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53.

54,

additional conditions in the Tripartite Maintenance Agreement at its

sole discretion from time to time" (Emphasis supplied)
The grievance of the complainants is that the respondent compelled
them to pay 2 years advance maintenance charges i.e. a sum of
Rs.1,44,540/- (@ Rs.3.63 per sq. ft. per month) before taking physical
possession of the unit which is a unilateral demand of the respondent

and even the calculation of maintenance charges are not as per the

'E} the respondent submitted that

.vh ""

buyer’s agreement. On the eﬁ

=1

the respondent has ceilected all the amounts strictly in accordance with

the terms and cendinu 5.0 .th%’ ‘er’'s agreement.

The authority has iﬁl ﬂhﬂﬁiﬁ&"@ de

Jh'!"

complaint bearing ) ne;; 4031 ef .?019 titled fun Gupta V/s Emaar

- | !

MGF Land Ltd. whereln tfle aul;llllbnbr ﬂa?eid }that the respondent is
YTA'REE

right in demandlg\ / tharges at the rates’
prescribed in the build

possession. However, the respondeént shall not demand the advance

maintenance chage!fAe et aEn& Am the allottee even in

those cases wherem no speclﬁ{ clause has been prescribed in the

snt at the time of offer of

UINU I\
agreement or where the AMC has been demanded for more than a year.

The authority is of the view that the respondent is entitled to collect
advance maintenance charges as per the buyer’'s agreement executed
between the parties. However, the period for which advance
maintenance charges (AMC) is levied should not be arbitrary and

unjustified. It is interesting to note that as per above quoted clause 21
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56.

57.

of the buyer’s agreement, the re;pundent has agreed to charge AMC for
a period of one year, however, at the time of offer of possession vide
letter dated 23.07.2019, the respondent has demanded Rs.1,44,540/-
towards advance maintenance charges (@ Rs.3.65 per sq. ft.) for period

of 24 months.

Keeping in view the aforesaid facts, the authority is of the view that the

G

complainants, = .

|
a5
H.V Whether respnnsentls ||},sﬁ ed in crea g ﬁen over fixed deposit
on pretext of fiiture phyq!en ni‘iﬂr’ﬂT+ k
' lér.;v‘the respondent to issue

Relief sought by tl'é\r? ) o
v\ .é
necessary :nsmcnuns\ow ant's bank to remove lien

marked over FDﬁf %ﬁﬁhfﬁﬁhe respondent on the

pretext of future pay aé I‘f
The cnmp!amant sub tl tthe rea;éxhdeét has demanded a lien

marked FD of Rs.4,56,671/- in favour of the respondent on the pretext

of future liability of HVAT along with letter of offer of possession. The
complainants contended that the respondent left him with no other
option but to make the payment of 2-year maintenance charges, FD with

a lien marked in favour of respondent, e-stamp duty, registration
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59.
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charges in addition to final demﬁnds raised by the respondent along
with the offer of possession. Afterwards, the respondent gave physical
handover of the aforesaid unit on 17.10.2019 after receiving all the
payments in 05.08.2019. On the other hand, the respondent had
submitted that all the amounts demanded from the complainants at the
time of offer of possession had been demanded in accordance with the

terms and conditions mcugp_“- ted jn the buyer's agreement. In any

37"
5{ CH

case, the complainants had &

ﬁ: 3'*’ the demands of the respondent

*‘3? .
paragraph of the Comipla

HAIHL, Fda
obligation to dlsc(irg!HVAT liabihty thre %é\'
The authority hf}s%ded tliis }n 1:{1& élﬁni bearing no. 4031 of

}d‘ -?r il

2019 titled as Vany\ nG r"ta _V/ rﬂra | EF Land Ltd. wherein the
|
authority nas held that@%%

A
: ;ﬂ/d to charge VAT from the

allottee for the period ummﬁ/@ 1.05% (one percent VAT + 5
percent surcharg Q_VA R E Mter cannot charge any
VAT from the allﬂs{p}“@p}i}ﬁ ﬂ?/ﬁ_\(\of‘ h‘% period 01.04.2014 to

30.06.2017 as the same was to be borne by the promoter-developer
only. The respondent-promoter is bound to adjust the said amount, if
charged from the allottee with the dues payable by him or refund the
amount if no dues are payable by him.

In the present complaint, the respondent has not charged any amount

towards HVAT for the period of 01.04.2014 till 30.06.2017, however,
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vide letter of offer of possession dated 23.07.2019 has demanded lien
marked FD of Rs.4,56,671/- towards future liability of HVAT for liability
post 01.04.2014 till 30.06.2017. In light of judgement stated above, the
respondent shall not demand the same and the lien so marked be
removed. Information about the same be also sent to the concerned
bank by the respondent as well as cumplamants along with copy of this
order. |

G.VI

from camplaim ts. | ,'
| l“ A !
ii. Restrain the E";es'hnn]'deru to

monthly charges for
charge common area
did not submit the actual

cnnsumptmrﬁp li’-?‘{ ﬁaﬁ@n area and till respondent
\ Ve

installed a temg_ur ry electricity meter am eiectrlcit}r distributor
licensee (DHBVﬁ] ftl!' i%t!eujé.aing ﬁrnjeé:t activity.

iii. Direct the respondent to charge electricity charges in accordance

electricity charges

with consumptions of units by complainants and restrain the
respondent from charging fixed minimum charges on electricity

meters.
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iv. Direct the respondent to get the flat measurement done by
independent architect and furnish report of actual size of flat to
complainants and adjust the cost in accordance with actual size
delivered to the complainants.

With respect to the aforesaid re‘liefs sought by the complainants, the

counsel for the complainants has not pressed them at the time of

85yl

arguments. Therefore, the a_;_ ',ﬂty: has not deliberated on the

Directions of the aul;hnrity 1‘ l ”’_L ¥ :; \

Hence the authﬂn@};l;%e yp I_-»--:..;__gF @\nd issues the following

directions unde I,hetiﬁun §7j r:\_ r_l'_ | % sure compliance of

obligations cast jf?ﬁ he pron / oter Fanction entrusted to the

authority under sgq%g I ' ‘ {_J r

i. The respnndent\ls &]re 3448 tﬁ' nterest at the prescribed
rate i.e. 9.30% per annu R ve munth of delay on the amount
paid by theg_ﬁ lain rtﬁte of possession i.e.
22.06.2016 gﬂ,lﬁza jing(E fafz m nths from the date of

offer of possessmn (23.07.2019). The arrears of interest accrued so
far shall be paid to the complainants within 90 days from the date
of this order as per rule 16(2) of the rules.

ii. Also, the amount of Rs.4,19,462/- so paid by the respondent

towards compensation for delay in handing over possession shall
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iv.

vii.

be adjusted towards the delay possession charges to be paid by the
respondent in terms of proviso to section 18(1) of the Act.

The rate of interest chargeable from the allottee by the promoter,
in case of default shall be charged at the prescribed rate i.e,9.30%
by the respondent/promoter which is the same rate of interest

which the promoter shall be liable to pay the allottee, in case of

default i.e,, the delay p )S5e 5§10 +eharges as per section 2(za) of the

Act.

The respundent/gh@;l{de au{ount of Rs.1,12,576//- from the
total sale consider: ﬂunit-' O\

The respon 3 rn é}éount of Rs.4,95,000/-

A r ]
so collected ifm ' ds LGI'C ee s%f the unit has ceased to
2\

be preferentii!]y A i L__}/

The respondent c ot lgy’; HVAT from the allottees/
prospective huyers for the 0d 01.04.2014 to 30.06.2017 as the

N |
same was to be Eﬂ;’u@ E&J loper only. Therefore,
the respnndent Shall natdemaﬁr{ the same and the lien so marked
< UINUCZINATY

be removed. Infurmatmn about the same be also sent to the
concerned bank by the promoter as well as complainants along
with copy of this order.

The respondent shall collect the advance maintenance charges for
1 year only which is as per the buyer's agreement executed

between the parties and shall not extend this time period
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arbitrarily. Therefore, the extra amount so collected shall be
refunded back to the complainants.

viii. The respondent shall not charge anything from the complainants
which is not the part of the buyer’s agreement. The respondent is
also not entitled to claim holding charges from the

complainants/allottees at an_v point of time even after being part

faw settled by hon'ble Supreme

Court in civil appeal no 9/2020 decided on 14.12.2020.

(Vijay Kumar Goy Dr. K.K. Khandelwal)
Member Chairman
Haryana Real E uthority, Gurugram

Dated: IBUZZUZi{ARERA
GURUGRAM
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