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BEFORE THE HARYANA REAL E
AUTHORITY, GUR

STATI
UGRA

REGULATOI;
I

Y

Complaint no. 1159
2020

of

Date of filing compl rint: 03.03.20:; 0

First date of heari 24,03.20" 0

Dii6 
"f 

a;;ini;; 25,0L.20" 2

L Mr. Sanjeev Kztpoor

Complaina rts

2, Mrs. Asha Kapoor
Both R/o: R-664, New Rajinder Nagar, Ne

Delhi

w

Versus

M/s Neo Developers Private Limited
R/o: 32B, Pusit Road, Delhi-110005 Respondt nt

CORAM:

Dr. KK Khandelwal Chairmr

Shri Vijay Kumar GoYal Membu r

APPEARANCE:

Sh. Anand Dabas (Advocate) Complaint nts

Sh. Venket Rao [AdvocateJ Responde: 1t

ORDER

The present comPlaint has been

complainants/allottees under section 31 I

filegulation and DevelopmentJ Act, 2016 [in

rn,ith rule 28 of the Haryana Real Estar

Development) Ruiles,2017 [in short, t]re Ru

section 11[4)(aJ of the Act wherein it is inter

the promoter shall be responsible ft

responsibilities and functions uncler the provi

filed by

rf the Real E

short, the Act)

e IRegulation

[esJ for violatit

alia prescribecl

r all obligal

;ion of the Act r.
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GURUGRAM Compla nt No. 1L59 of 20 0

rules and regulations made there undr

the agreement for sale executed inter sr

Unit and proiect related details

The particulars of the project, the detai

amount paid by the complainants, date

the possession ancl delay period, if any

following tabular form :

3r or to

ls of sal

l of pro

,, have I

the allottee as

l consideration,

rosed handing c

een detailed in

r

the

ver

the

S.No. Heads Informatior

L, Project name and location '!Neo Square

Gurugram
, Sector L09,

2. Project area 2.71acres

3. Nature of therproject Commercial proj ect

4. DTCP license no. and

validity statuls

102 of 2008

and valid up

dated 15.05.2001

to 14.05.2022

5. Name of licerrsee Shrimaya Bt

Kavita and 3

ildcon Pvt. Ltd.,

others

6, RERA Registered/ no

registered

Registered

vide registr
2Ot7 dated

ation no. 109 ol
24.08.20L7

RERA Registration valid up to 23.08,2021

7. Unit no. 514-516,sth

[Annexure 2

complaint]

1oor, Tower A

at page no.35 of he

B. Unit measuring (super area) 3726 sq. ft.

[Annexure 2

complaint]
at page no.35 of :he

9. Date of allotment letter N/A

10. Date of execution of builde

buyer agreement
04.02.2013

[Annexure 2

complaint]
at page no.33 of' he
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11. Date of start of constructi
of the projecl:

The authorit
date of consl
L5.L2.2015 t

be taken as r

construction
project in ot
cR/132e /2
It was admit
respondent i

construction
month of De

page 15 oftt

y has decided tht,

ruction as

vhich was agreec
.ate of start of
for the same
rer matters.
)19

:ed by the
n his reply that t)

was started in tl
:ember 2015 on

e reply

to

e

o

12. Construction
clause

Possession 5.2 'fhat t
compL:te tl
the said
within whic
locatetl wi
from the d;
this agreen
start o:

whichever
for
compl:tion/
certi ficate.
grant of occ

certifir:ate
letters to th
within 30 da

dues.

5,4 llhrat the
grants an ad
months after
as grace per.
after tJhe exp
period. (em;

"re company sl"

te construction
building/comF)

:r the said spact:
;hin 36 monl
Lte of executionr
rent or from I

' constructi
is later and ap

grant
0ccupancy
The company
upancy/complet:
shall issue fii

: allottee who sli

ys, thereof remit

allottee herebl, a.

litional period ol
'the completion r

od to the compar
iry of aforesaid
rhasis supplied)

all
of
ex
is

hs
of
he
DN

rly
of

on
on
ral
all
all

SO

6

Iate

v

13. Total sale consideration Rs.74,48,151

[As per payr
no.44 ofthe

/-
rent schedule at
complaint]

,q5r

T4, Total amount paid by the
complainants

Rs.65,13,19

[As per unit
28.02.2020

/-
;tatement dated
rt pase 77 of the
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replyl

15. Payment plan Constructior
plan

linked payment

115. Due date of delivery of
possession

75.06.201.9

ICalculated f
of constructi
Grace perio
allowed as I
CR no.1329

'om the date of s
)nl
t of 6 months is
ias been decider
ofZOl9

art

in

t7. Offer of possession Not Offered

18. Occupation Ciertificate Not obtainer

L9, Cancellation letter t7,03.2020

[Annexure R

the replyl
14.08.2020

[Annexure R

the replyl

3 at page no. 81 t

) at page no. 85 r:

f

f

20. Delay in delivery of
possession till the date of
decision i.e. 115.0 1..2022

2 years, T nths, 10 days

Facts of the complaint:

Thrat the respondr:nt had executed an agreer

01,.06.2010 with the complainants Sanie,ev Ka

B.R. Kapoor and his brother Mr. Panl<aj K

agreement for salel, it was duly recorded that

ah:eady received Rs. 4,70,11000/- from th

members of complainants, including him.

ag,reement for sale in consideration of sum t

alrready paid by the buyer to the respondent

respondent agreecl to sell/transfer title and int

ft. super built-up area together wiith the propr

and impartible ownership right in the land unr

agreement sale consideration was adiusted

against the advanr:e/unsecured loan of Rs. 4.1

rent for sale di

roor, his father'

rpoor. In the

:he respondent

r all three far

As per the

f Rs. 4,70,1,1,01

in its entirety,

erest in40,0007/

rrtionate indivis

erneath. In the

by the responr

) crores paid blr

Page 4
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Sanjeev Kapoor, his father Mr. B.R. Kapoor a

Pankaj Kapoor through a partnership firm

corporation and Rs. 60.11 lac paid by Mr. B.R.

Thereafter, the respondent did not do anyt

years and keep s;itting with the amount

complainants and his family members a

persuasion finally executed a builder buyer'

04.02.201.3. As per the agreement, the co

cor-nmercial space for shop/restaurant beari

05th Floor in Tower - A in the said project

admeasuring approximately super area of app

ft. (346.16 Sq. melterJ and covered area of 2

meter). It was assured and represented to the

respondent that it had already taken the

5.

approvals and sanctions from the concern

departments to de,relop and compllete the pro

time.As per the said agreement the total sale

sa,ld commercial s;pace was agre,ed as Rs. 7

rerspondent had acknowledged the receipt

inr:lusive of 2 covered car parking's,

That in the said builder buyer agreem.ent

again increased the time for completion of

mrlre years. The szrme is opposed by the com

fact that already 2.5 years has already

complainants wishL to increase further time f,

the respondent assured the complainants to

the same. At the time of execution of the

nt No. L1.59 0f 20

d his brother

ls Kapoor S

poor.

ing for nearly

ollected from

d after much

agreement d

plainants boo

g No. 514-51.6

of the respon

ximately 372

35 Sq. ft. [zoer

mplainants by'

quired neces

d authorities

osed project on

nsideration for

,48,L53/- and

f Rs. 66,09,8

e respondent

roject to be

lainants due to

n passed and

r 3 more years

rompensate hi

said builder b
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agreement, the respondent misusing its dom

6.

coerced and pressurized the complainants to

illegal and unilateral terms of the said bu

when the complainants had objected to those

conditions of the said agreement and refused t

respondent threatened to forfeit the amounta

complainants as sale consideration in resp

and also to cancel their booking. The comp

other option and to found them-selves helple

had under duress and coercion had signerd th

agreement.

On 01.02.2020 the complainants visited

re:;pondent tosee the progress of the project

shocked and surprised to see that responde

changes in the layoutof the floor in which

shop/restaurant llearing No. 514-51.6 wa

complainants. On a,sking from the s;ales manag

from other sources; it was found thrat respond

more profit from the project has revised the

project thereby converting it to some entertai

of shop/restaurant. The respondent has no

allocated space o1 the complainetnts on sai

permission of the complainants.

Thrat as per the clause - 5.2 of the said buye

04.02.201,3, the respondent had agreed

complete the cons;truction of the commercial

possession within a period of 36 months wi

7.

nt No. 71.59 0f 20

ofthe said shr ps

noainants having;

and being che

said shops buy, r's

nant position

sign the arbitr

's agreement

rbitrary terms

sign the same,

ready paid by

the site of

ut was compler

ment zone in pr

ght to convert

floor without

's agreement d

and promised[

pace and deliv

ad

fY,

nd

nd

:he

e

the

ely

has made d tic

mercial spac for

theallocated to

of the project

t in lieu of ma

uilding plan o

nd

ng

the

ace

the

the

ted

to

its

thsa six [6) mo
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grace period thereon fromthe date of executio

agreement. The relevant portion of clause

buyer's agreement is reproduced herein for t

Hon'ble Authority

"The Company shall complete the constructi'
building/complex within which the soid space is

months from the date of execution of this Agreement
of construction, whichever is later."

However, the respanflsnt has breached the te

B.

agreement and failed to fulfill its obligations a

possession of said shops even todury as otr the

cormpliant.

That from the date of booking ilnd till tod

had raised various demands for tfre pay'rnent

torruards the sale cclnsideration of said shops/

the complainants have duly praid and

demands as per the buyer's agreement wi

delay on their parts and have also fulfilled o

part of obligation,s as agreed in the buye

complainants werer and has always been ready

thrsir part of agreement, if any pending.

That the complainants jointly and severally h

sale considerationL to the respondent fbr t

space as demanderd as on day. The respon

combined/cumulat[ive ledger statement fo

executed with corrrplainants from 01.08.08 to

the saidstatement the complainantr have paid

9.

1,79,91,578/-That the respondent has issu

Page 7

nt No. 1159 of20

of the said buy'

5.2 of the shr

kind perusal ol'

of the said
ted within 36

from the start

ms of said buy'

his

r's

has not deliv

ate of filing of

Ly, the respon nt

f on complain nts

staurant space nd

sfied all SC

orut any defaul

herwise also eir

's agreement. e

nd willing to fr lfill

ve paid the e

r's

S

e

p

said comme

ent has issu

three agree

i1.03.14 and as;

total amount o

receipts from

ire

ial

a

ent

per

Rs.

the
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date of booking inthe name of both the comp

payments made by the complainants to the

sale consideration for thesaid commercial sp

That on the date agreed for the delivery

03.08.201,6 of said commercial space as per

according to the buyer's agreement, the

approached the respondentand its officers in

delivery of posses;sion but none had bothe

satisfactory answer to the complainants about

delivery said shops. The complainants, there

from pillar to post asking for the delivery o

could not succeed as the construction of th

nowhere near to completion ancl the respo

delivered the comprleted possessiorr of said sho

1,1,. That the respondent by committing delay i

possession of the aforesaid shoprs has viola

conditionsof the tluyer's agreement and pro

time of bookingof said shops. The Respr:nde

fulfill the promises and representation rnade

sai.d shops to the complainants.

That the cause of erction accrued in favor of th

against the respondent on 01.06.10 when the

was executed and again on 04.02.2013 whe

had bookedthe said shops and it further aros

failed /neglected to deliver the said sholls. T

continuing and is still subsisting on day-t

1.2.

Compla nt No. 1,1,59 of 20

inants towardsr the

pondent tow S

of possession i.e.

nd

Lad

of

ny

nd

te of booking

complainants

iring the statur

to provide

e completion

fter kept run ing

the said space

said project

dent has still

S.

delivering of

ed the terms

ut

AS

ot

the

nd

rale

nts

ises made at the

has also fail to

t while selling the

complainants nd

agreement for

the complain

when respon ent

cause of acti is

-day basis, as the
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respondent has r;till not paid the intere

possession to the comPlainants.

C. Relief sought by thre complainants:

13. The complainants have sought following reli

i. Direct the resprondent to pay the interest

p.a. on the total sale consideration am

66,09,803/- paid by the complainants fo

account of delay in deliveri,ng possessio

payment till delivery ofphysical and vaca

shops.

ii. Direct the rr:spondent to handover

commercial space for shop/restaurant bea

05th floor in Tower - A in the said proj

admeasuring approximately super area of

sq. ft. (346.1,6 Sq. meter) and r:overed

Sq. meter).

iiji. Direct the respondent to resltrict

construction in the allotted space ol the

was purchased by the complainant:s aga

per builder buyer agreement.

ILeply by respondent

It is further submitted that, the respond

complainants, decided to develop the said

That complainants when observed that tl

delay in the development of the Dwar

D.

1,4.

expressed their desire to dissolve their rights

Page of 33

nt No. 1159 of 20

for the del

at the rate of

unting to Rs.

the said shop

from the da

possession of

8o/o

Rs.

on

of

id

e possessio

ing No.514-l;1

of the respon

pproximately

of 2235 sq. ft.

of'

on

ent:

726,

208

the unautho isecl

mplainants, hictr

nst full payme tas

nt along wit

oject "Neo Sq

will be a c
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thr:

re".
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the'y
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15.
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exchange of area of 40,000 sq. ft. in Tower-C

Square". Thus, leaving the respondent alone

the project.

That, when associated with the respondent, th

invested funds into the project. In lieu of the fu

complainants requested the respondent to co

advance payment against booking of units in

effect, Mr.B.R. Kapoor (father of the compla

letter dated 31.05.2010 requestil$g fte respon

inrrested amount towards advances.

That pursuant to tlhe request of the complaina

converted the funds into the booking advan

agreement to sale with the complainants; and

thre project against the said advances.

Therefore, it is hurnbly submitted that the co

into the shoes of a regular Allottee, as per sect

Estate (Regulation and Development) Ar:t, 20

complainants has to be viewed differently a

themselves were the promoters at the ini

project. The complainants were very well a

the project when they desired for their lo

converted to bool<ing advances. It is pertin

co,mplainants baclrled out from the project, wit

to extract unjust enrichment from the respond

That the agreement to sell dated 01.06

agreement datedl 04.02.2013 were exec

1,6.

1,7 .

18.

complainants and the respondent prior to co

Page 10

nt No. 1159 0f 20

ert these fund AS

e project. To is

nants) also se ta
the

f the project "

idway to dev

complainants

ds so invested,

ent to convert

plainants cann

on 2 (d) of the

6. The case o

the complai

iation of the

re of the stat

ns advances t

ted between

ing into force o,

eo

op

d

e

ts, the respon ent

anand execute

armarked uni in

fit

eal

the

nts

aid

of

be

t to note thal: the

tivean ulterior

nt.

201,0 and bu r's

the
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Real Estate (Regulation and Development) Act,

these agreements urere as per the applicable I

time.

That the delay pelnalty, if any, that can be

respondent is only as per ther terms and condi

agreement dated 04.02.2013. If delay pen

addition to the prescribed rate as per the Buye

the differential amount will bre in the nature o

is most humbly submitted thatr:', rding of c

within the jurisdiction of the ldlAuthority.

That in the matter of Neel K,qmal Realtor Su

UU & Ors (SCC Online Bom 93OZ), ttre Ho

Bombay held that the protrisions of R.ERA

nature and not retrospecl;ive. It i:; furth

retrospective application of the provisions of

is unconstitutionzrl. Therefclre, the parties

should be solely grcvern by the terms and con

in these agreements.

That it is further submitted that if a proj,ect re

it can be held liable only for future deadli

breach after regis;tration with the Authority.

the registration is beyond the ambit of RE

purview of the RERA Act,2016 and hence b

of the Ld. Authority. It is submitted that in thi

obligation of the promoter to complete the

rergistration is 23.1)8.2021

20.

21.

nt No. 1159 of20Compla

2016. The terrnr

at that poi

claimed from he

r's

in

en

ons of the bu

ty is award

s Agreement, l"

"Compensatio .tt
mpensation is not

rban (P) Ltd,,

of

of

r submitted at

e RERA Act, 1,6

'ble High Cou

are prospectiv

o the agreem

itions as laid d

Vs.

of

in

nts

wn

OI€I

the:

stered with R RA,

those it ight

Any default b

and beyond

ond the jurisdi onr

particular ca thel

roject as per
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22. That in terms of the agreement to sale, the

adjusted towards the basic sale price and EDC

complainants were, still liabler to pay stamp du

maintenance charg;es, service tax, VAT, BOCW

including taxes as required by law.

At the very outset, the respondent humbly sub

payment plan, attached to the buyer's agr

Basic Sale Price (BSP) was to be paid at the ti

booking of the said unit, the r,emaining 90o/o

Development Charges (EDC) + lnfrastru

Charges (lDCl was to be paid within 45 da

23.

si6lning of the agreement. Additionall'y, as

schedule the complainattts were liabk: to

24.

Possession- the IFI\4S, Registration Charges, S

Charges, as applicable. Further, any appli

registration fee, rnaintenanr:e charges, servi

Vl\T and other taxes and charg;es payable

Agreement and/or applicabltl law of the land,

when demanded.

That timely payment of installments and oth

duty, taxes etc. is the essence ol' the agree

such payments hampers the construction

space. It was clearly agreed by the compl

payments as per tllre payment plan

It is further subrnitted that, as per the a

amount of Rs. 22,53,661/- is still outstandin

25.

taxes which has not been paid by the complai

Page 12
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nt No, 1.L59 0f 20

king advances

IDC. However,

, registration

rss, other cha

its that as per
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e of applicatio

of booking o
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pay, on Noti

mp duty and o
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tax, BOCW
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of BSP + Exte al

re Develop

CS

he

the

for

ent

on

ent

of

her

ty,

CSS,

er's

and

r applicable s mp

nt. Any defaur tin
idrocess of the

inants to mak alll

unts statemen arr

including stat toryt

ants till date.



ffiHARERA
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signing the agreement the complainants had ag

the buyer's agreement to pay all taxes, charges

demand and incase of delay the same shall be

26. That the complainants have

clear all the dues, including

allotted to the complainants.

been time and

However, over

has not come through even after repeated

requests of the respondent is falling on deaf

and are being blatantly ignored by the com

result the respondent has not received any pa

respect to the outs;tanding arnoun[s. That a p

als;o sent to the complainants vid,e payment

22.01.2020, requesting the r:learetnce of' the

rerquests have been completely ignored b'/ the

27. Thrat when the ou1[standing payments did not

reminders by letters and calls, the Responden

a notice dated 1,7,03.2020 g;iving a final opp

ouLtstanding dues, failing which the resp,onde

cancel the allotment.

That keeping in mind the corrid situation, the

the complainants 5 [fiveJ mLonths to clear

after sending the Notice. Ho.wever, the compl

ignored the final opportunity and did not cl

dues. Left with no other option, the responden

to cancel the allotment as per section 11[5

(Regulation & Development) Act, 201,6.

28.

nt No. 1.L59 0f 20

the tax amoun

eed in clause 10 of

levies, cess etc. on

id with interest.

ain request.erJ to

due on the unit

e period, paynrent

reminders.

rs all these y

lainants and

ment till date

ment request

quest letter d

ues ASAP. All

mplainants.

come in despil:

was bound to

rtunity to pay'

t will be forcer

ndent affo

outstanding

inants deliber

ar the outstan

exercised its ri

of the Real E
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30.
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29. As per section 11[5), the respondent invok

buyer's agreement thereby terminating the

and cancelling the unit allotted to the compla

letter of cancellation dated 14.08.2020.

It is submitted that clause 5.2 of the buyer's

that the company shall complete the const

building within whrich the saiid space is loca

from the date of execution of this agreement

construction, whichever is nater, Further, a

months is also mentioned in the buyer's

submitted that thLe said buyer's agreement

04.02.2013 and the construction started

Dercember 201.5. Accordingly, the due date i.e.

handing over the possession of the unit has n

in terms of the b,uyer's agreement nor in

relgistration and hernce, the cormplaint should

That the Ld. Authority in the matter of Ram

M/s Neo Developrzrs Pvt, Ltd, complaint No.

order dated 05.09 201-9, which pertains to th

Square", has held that the cornstruction of the

onr 15.12.201,5 and the due date of possession

32. It is submitted that in this instant projec

31.

Registration, the date of completion of the pr

Moreover, due to the on-going Covid-19 situati

and the nation, force majure clause has been

authorities have given extension to promote

on-going projects. It is also prertinent to note

Compla nt No. 1,L59 of 20

clause 4.5 of

uyer's agree

ants by sendi

reement prov CS

uction of the id

tne

ent

ga

within 36 mo

r from the sta

grace period

agreement. I

was executed

in the monthr

'specified date

t,occurred, nei

rms of the R

dismissed.

vtar Nijhawa

1,328 of 2011)

same project "

project has sta

as 15.06.201,9.

as per the R

ject is 23.08.2

n across the w

f6
is

on

of

for

er

RA

vs

ide

eo

ed

RA

21,.

rld

ths

of

of

pplied and va ous

for completio

at the Respon
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has already applierl for the Occupation Certifi

for the Project.

It is also humbly submitted that the respo

34.

received the approval of firefighting sche

FS / 2020 / 1,L0 date d 20 .0 4 .2020

That the complainants are trlTing to shift its o

respondent as it is the complainants who fail

of obligation and rniserably failed to palr

despite repeated payment reminders

respondent from time to timel.

Copies of all the relevant doc:uments have bee

record. Their authenticity is not in dispute' H

can be decided on the basis of these undisp

submission made bY the Parties.

E. Written arguments filed by both the

Both the parties; have filed their wri

35.

36.

complainants have submitted the wri

26.07.2021 and the respondent has sub

F.

arguments on 23"07.2027 and reiterated the

contended in the pleadings.

furisdiction of the authoritY:

The plea of the respondent regarding reject

ground of jurisdiction stands rejected. The au

it has territorial as well as subject matter juri

the present compnaint for the reasons given b

37.

F. I Territorial iurisdiction

low.
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As per notification no. t19212017-1TCP dated

by Town and Country Planning Department,

Real Estate Regulatory Authority, Gurugra

Gurugram District for all purpose with

Gurugram. In the prresent case, the project in

within the planning area of Gurugram dist

authority has complete territorial jurisrlictio

present complaint.

F. II Subject matter iurisdiction

Section 11(4)[a) ol'the Act, 201'6 provides tha

be responsible to the allottee as per agreem

11(4)(a) is reproduced as hereunder:

Section 11(4)(a)

Be responsible ,,fsv all obligations, responsibili
under the provisions of this ,4ct or the rules and
thereunder or to the allottees os per the ag

the association o.f allottees, a:; the cttse mtty be, till
all the apartments, plots or buildings, as the ca,

allottees, or the cofftfioh Qr€tQS to t,he association
competent outhctrity, as the case moy be;

Se,ction 34-Functions of the Authority:

3a(fl of the Act provides to ensure compliance
cast upon the promoters, thie allol;tees and the
under this Act and the rules and regulatiorts mad

$6r, in view of the prrovisions of the Act quLoted

has complete

compliance

juris;diction to decide the comP

of obligations by the prom

compensation which is to be decided by the a

pursued by the complainants; at a later stage.
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G. Findings on the obiections raised by the

G.l Obiection regarding complainants is in

for non-invocation of arbitration.

38. The respondent has raised an objection tha

have not invoked arbitration proceedings as

flat buyer's agreement which contains p

initiation of arbitration proceedings in

agreement. The firllowing clause has been

arbitration in the buyer's agreement:

" Clause 20: That in casd of any dispute/ dffi
parties, including, in respect oJ interpretation
ogreement, the same shall lte referced to a

arbitrator appointed by the chairman of the com

arbitration shall L,e New Delhi and the language

39.

be English. The co:;ts of arbitra,tion shall be borne jo

The respondent contended tlhat as; per tlte te

thr: application form duly e;<ecutr:d betrareen

specifically agreed that in thre eventualily of

with respect to the provisiorral booked unit b

thr: same shall be ardjudicateil through arbitra

authority is of the opinion that the jurisdicti

cannot be fettered by the existence of an arbi

buyer's agreement as it may be noted that

bars the jurisdiction of civil courts about an

within the purview of this authority, or the

Tribunal. Thus, ttre intention to renden suc

arbitrable seems to be clear. Also, section BB

the provisions of this Act shall be in addi

derogation of the provisions of any other law

Page t7 f33
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force. Further, the authority puts reliance on

of the Hon'ble Supreme Co,urt, particularly

Corporation Limited v. M. M'adhusudhan R

SCC 506, wherein it has been held that the

under the Consumer Protectilon Act are in

derogation of the other laws in force, conseq

would not be bound to refer parties to arbi

agreement between the parties had an arbitra

in Aftab Singh and ors, v. Emaar MGF

Consumer case no. 707 of 2015 decided

INCDRCJ has heli that the arbitration cla

between the comltlainants ernd builders coul

National Consumer Disputes; Redressal Com

the jurisdiction of a consumer. The relevant p

below:

"49. Support to the above view is a,lso len

the recently enacted Real Eistate

Developntent) Act, 2(116 (fctr shart "the.

Section 79 of the said ,4ct reads as _follows:

"79, Bor of jurisdictiot't - No civil court shq

to entertain any suit ,cr proceeding in r
which the Authority or the adiudicati
Appellate Tribunal is' empowered by or
determin,e and no iniu'nction shall bet gra
other authority in respect of any action ta
in pursuonce of any power conferred by or

It can thus, be seen that the said
ousrs thet jurisdiction, of the Civil Court
matter which the Real Estate Reg

established under Sub-section (1) of S

Adjudicating )fficer, appointed under
Section 71 or the Real Estate Appellant
under Section 43 of the Real Estate Act,
determine. Hence, in view of the bindi
Hon'ble Supreme Court in A. Ayya
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matters/clisputes, which the Authorities
Estate Act are empowered to decide, a
notvvithst,anding an Arbitration Agree
parties to such matters, which, to a large
to the distrtutes falling .,for resolution under

56,'C:onr,rqurrtly, we unhesitatingty reject
behalf of the Builder and hold that an A
the afore-stated k,ind of Agreemen
Complainant and th'e Builder cannot
jurisdiction of a Consumer Fora, n

amendme'nts made to Section B of the Arbi
40. While considering; the issue of maintainabi

before a consumer forum/commission in th

arbitration clause in the builder buyer ag

Supreme Court in case titlerC as M/s Emaar

Aftab Singh in revisiotn lretition no. 26

appeal no. 23572-23573 of 2077decided

upheld the aforesaid judgernent of NCDRC

Article 141. of the Constitution of' India, the I

Supreme Court shall be bindling on all courts

of India and accordingly, the authoritlr i5 5o,

view. The relevanlt para of the juclgemerrt pa

Court is reproducerd below:

"25. This Court in the series of iudgmen
considered the ptrovls:ions of Consumbr
os well as" Arbitrat:ion Act, 1996 a

complaintt under Consumer Protection A

remedy, despite there being an arbitra
proceediings before Cionsumer Forum ha

error catmmitted by' Consumer F-orum

application. There is reason for not inter.
under (lonsumer P'rotection Act on

arbitration agreement by Act, 1.996.

Consumer Protection Act is o remedy
when there is a defect in any goods or se

means any allegation in writing made by

also been explained in Section 2 (c) of th
under the Consumer Protection Act is co
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by consumer as delfined under the A
deficiencies caused b), a service provider,
quick remedy hos been provided to the
object antl purpose of the Act as noticed ab

Therefore, in view of the obov€ judgements

provisions of the Act, the authority is of the vi

is well within their rights to seek a special re

beneficial Act such as the Consumer Protectio

of 2016 instead of going in fror an arbitration.

hesitation in holding that this authority

jurisdiction to entertain the complaint and th

not require to be referred to arbitration neces

II. Ohjection regarding Timel;g payments:

The respondent has alleged that the co

breached the terms and condLitions of ther ag

by defaulting in making tirnely payments.

mentioned contention is supported by

agreement executed between both the parties,

that timely payme:nts of ther installments an

stated in the payment plan a.s and when dem

thr: agreement.

But The respondent cannot take advantage

tinnely payments being hinrself at wrong

obtaining the occupation cerl.ificate and clfferi

the unit despite being delay of 2 y,gars, 7 mon

complainants have already paid 9Cto/o

consideration till riate. Therr:fore, the respon

complete its contractual and statutory obli
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there is no document on file to support the

respondent regarding delay in timely paymen

G.III Obiection regarding jurisrliction of autho

agreement executed prior to coming into fo

Another contention of the resrpondent is that a

of the jurisdiction to go into the interpretatio

parties inter-se in accordance with the

agreement executed between the parties an

sale as referred to under the provisions of the

has been executed inter s0 parties. The auth

that the Act nowhere provides, nor can be

previous agreemexts will be re-written after

the Act. Therefore, the provir;ions of the Act,

have to be read and interpreted harmonircusly.

has provided for dealing wittr certain specific

in a specific/partircular mant:ler, then that si

with in accordance with the: Act and the rul

coming into force of the Act arnd the rules. Nu

the Act save the provisions of the agreement

buyers and sellers. The saicl conl:ention has

landmark judgmernt of Neel,kamal Realtors

Vs. UU and others, (W.P 27:77 of 2017) whic

" 719. Under the provisions of Section 1.8,

over the possession would be counti
ment'ioned in the agreement for sale
prontoter and the allottee prior to its
RER;| Under the provisions oJ' RERA

given a facility to revise the date of
and declare the seme under Serction

Compla nt No. 1L59 of 20

contentions of the

of the Act
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not contemplate rewriting of contra
purchaser and the promoter,..,.

between the flot

provisions
re. They may to

effect but then on that ground t,

provisions of ttl.EM cannot be

quosi retroactive
validiry of the

llenged. The
Parlictment is con,tpetent enough to I islate law having

w con be even
ntractual rights

betwercn the parties in the larger publ, c interest. We do
not have any doultt in our mind that RERA has been

framei in the larger public interest 'fter a thorough
study and discussion made at the hi1 est level by the

mittee, which

Also, in appeal no. 173 of 2019 titled as Mqgic Developer

1.7.12.20t9

ioned in the

122. We hove already discussed that above
of the REM ere not retrospective in na
some extent be having o retroactive or

retro:;pective or retroactive effect. A

framei to affect subsisting / existing

Standing Committee qnd Select
submitted its detailed reperts."

Ltd. Vs. Ishwer Singh Dah,iya, in order da

Haryana Real Estate Appellate Tribunal has ob erved-

"34. Thus, lirceping in view our aforesaid di; ussion, we are of
the considered opinion that the provi, ns of the Act are
quasi retroactive to some extent in o tion and will be

Henc'e

in cas;e of delay in the offer/delivery 'ssion as per
the terms and conditions of the 'nt for sale the
allottee shall be entitled l:ct the
possession charges on the reasonable
provided in Rule 15 of the rules a,nd on
unreosonable rate of compensation

interest/delayed
te of interest as

sided, unfair and

n executed in

agreetment for sale is liable to be igno

The agreements are sacrosan.ct save and exce t for the provis

which have been abrogated by the Act itself.

that the builder-bluyer agreements have be

manner that there is no scope left to the allot

rther, it is n

ccordance withr

e to negotiate

of the clauses contained therein. Therefore, th authority is o

view that the charges payrable under vari us heads shall

payable as per the agreed terms and conditio

subject to the condition that the same are in

of the agree
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plans/permissions approved by

departments/compretent auttrorities and are n

of any other Act, rules, statutes, instruction

thereunder and are not unreasonable or exorbi

H. Findings regarding relief sought by the comp

H.1 Direct the respondent to pay the interest
p.a. on the total saler consideratio
Rs.66,09 ,OB3 /- paid by the r:omplainants fo
account of delay in deliverirng possession

Admissibility of delay possession charges:

41,. In the present complaint, the complainants

with the project and is seeking delay po

provided under thr: proviso to secltion tB(1) o

prrlviso reads as under:

Section 7Bt: - Return of amount, and

If the promoter fails to comtrtlete or ,is una
an apartment, plot or building, -

Provided that where a'n allol.tee doe:; not i
the project, he shall lte paid, by lhet

month of delay, till thet handttng over of the
as may be'prescribed

42. At the outset, it is relevant to comment on th

clause of the agreement 'wherein the p

subjected to all kinds of terrns and conclition

and the complainants not being in default und

this agreement ancl compliance witth all provisi

documentation as prescribed by ttre promoter.

clause and incorporation of such conditions

nt No. LL59 0f 20
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and uncertain but so heavily lioaded in favour

against the allottee that even formalities and

as prescribed by the promoter may make th

irrelevant for the purpose of allottee and the

handing over possession loses its meaning.

43. The buyer's agreement is a

ensure that the rights and

and buyers/allottee are

pivotal legal docu

liabilities of both

protected candidl

buyer's agreement lays down the terms that

dilferent kinds of propertiers like residr:ntial

between the buyer and builder. It is in the i

parties to have a well-draftedl apartment buye

would thereby prortect the rilghts of both the

the unfortunate e'vent of a rlispute that may

drafted in the sim,ple and u nambiguous lan

understood by a common man with an o

background. It should contain a provisio

stipulated time of delivery ol possession of th

building, as the co;se ffi?! be and the righrt of

case of delay in possession ol the unit. In pre-

general practice armong the pronloters/'dev

draft the terms of the apartment buyer's agr

that benefited only the promoters/develope

unilateral, and unclear claus;es that either bl

promoters/developers or gave them the ben

of the total absence of clarity over the matter.

Compla nt No. 1159 0f20
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44. The authority has gone through the posse

agreement. At the outset, it is; relevant to com

possession clause of the agreement wherein

been subjected to all kinds of terms and

agreement and thel complainants not being i

provisions of this agreements and in co

provisions, formalities and clocumentation as

promoter. The drafting of thris clquse and in,

conditions are not only vague and [ncertain b

in favour of the prromoter and against the

single default b), the allottee in fulfillin

documentations etc. as prescribed by the pro

possession clause irrelevant for the purpose

commitment date for handing overr possessio

ThLe incorporation of such clau.se in the

agreement by the promoter is just to evade t

timely delivery of subject uttit and to depriv

right accruing after delay in possession. This i

to how the builder has misused his dominant

such mischievous clause in the agreement an

with no option but to Sign on the dotted lines.

45. Admissibility of grace period: The respon

proposed to handover the possession of the u

from the date of execution c,f this agreement

construction whichever is later. In the presen

is seeking 6 months' time as grace period. T

months is allowed as has be,en decided by th

Page 25 ff 33
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1,329 of 2019. Thenefore, the due date of poss

be 15.06.201,9.

Admissibility of delay poss;ession charges

of interest: The complainants are seekin

charges however, proviso to section LB prov

allottee does not intend to withdraw from the

paid, by the promrcter, interest for every mo

handing over of possession, a.t such rate as ma

it has been prescrilbed under rule l[5 of the rul

reproduced as under:

Rule 15. Presctribed rate of interest' fProvi
section 78 qnd sub-section (4) and su
section 791

(1) For the purpo:;e of proviso to
18; and sub-sections (4) ancl (7)
"interest at thet rate prescribed" s

Bank of India h'ighesrt marginal
+29i/o.:

Provided that in case tline State Bank of In
of lending rate (MCLR)' is not in use, it sha

such bencht"mark lending rates which th'

India may fix from time to tiime frtr lendi,
public.

47. Ttre legislature in its wisdom in the subordin

the provision of rule 15 of the rulr3s, h

prescribed rate of interest. llhe rate of inter

the legislature, is reasonable and if the said

alvard the interest, it will ens;ure uniform prac

Consequently, as per websrite of the State

https://sbi,co.in, the marginal cost of len

48,

MCLR) as on date i.e., 25.0L.2022 is @ 7.30

Page26

nt No. Ll59 of 202,0

ion comes out to

t prescribed rJate

delay possession

des that where an

project, he shall be

th of delay, tillltheh of delay, tilllthe
I

be prescribed [nd
Rule 15 has

to section 72,
section (7) of

tion L2; section
section 79, the

all be the State
of lending rote

ia marginal cost
I be replaced by
State Bank of
to the general

te legislation u er

determined the

byt so determin

rule is follo

ce in all the ca

Bank of India

ng rate (in s

Accordingly

to

S.

i.e.,

ort,

ther

f 33r



HARER&
ffi- GURUGRAM

prescribed rate of interest vdll be marginal

+20/o i.e.,9.30%.

49. The definition of term 'intererst' as defined un

the Act provides that the riate of interest c,

allottee by the promoter, in case of default, s

rate of interest which the promoter shall

allottee, in case of default. The relevant sec

below:

"(za) "intt?rest" meqns th€,rqtef of inte
promoter or the allott€:g,g,q.the,case may
Explanatictn. -For th',z pilpase of this cla

0 the rate of inte'reit chargeable

(ii)

the promoter, tlt case of default, sh

ratet of interest which the promote
pay the allottee, in case of default.
the interest paltable by the f)romo
shall be from the dqte the prom
qmlunt or any part thereof till th
or ptart thereof and interest thereo
the interest payable by the crllott
shall be from the date the all
payment to the promoter till the d

Threrefore, interest on the delay paymenlts fro

shall be charged at the prescribed rate

respondent/promoter which is thel same as is

complainants in case of delayed possession ch

50. On consideration of the documents availa

submissions mader by both the parties, the a

that the respondent is in contraverntion of the

the Act by not handing over possession by the

agreement. By virtue of clause 5.2 & 5.4 of th

executed between the parties on 04.02.20

nt No. L159 of 20

st of lending
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er section Z(zal of

argeable from the
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proposes to hand over the possession of the a

months from the date of execution of this ag

start of construction whichever is later with a

of 6 months as grace period, The date of sta

the project is on 1,5.12.20|15+ six months

allowed so the possession of the booked unit

on or before 15.06.2019. The respondent has

occupation certifir:ate on 2+.02.2020 and

received yet from t[he compelent authority. Th

considered view that there ir; delay on the pa

to offer physical possdssion of the all

complainants as per the terrms and conditi

agreement dated 1J4.02.2013 executed betw

the failure on part of the promoter to fulfil

responsibilities ars per the flat buyer's

04.02.201,3 to hand over t)he possession w

perriod.

51. Serction 19(10) of the Act obligates the allotte

of the subject unit within 2 months from th

occupation certifir:ate. In thr: present cc,mpla

has been applied lor the occupation certificat

same has not been received yet from the

Therefore, in the interest of natural just

should be given 2 months' time from th

pr:ssession. This 2 months' of reasonable time

complainants keeping in rnind that even

possession practically he has to arrange a

requisite documents including but not limit
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completely finished unit but this is subject to

handed over at the time of taking pos

condition. It is further clarified that the delay

shall be payable from the dure date of posse

grace period is allowed i.e. 15.06.2019 till act

possession or offr:r of possession plus 2 rl
earlier.

Accordingly, the non-compliance of the ma

section 1l(4)(a) r,ead with section 18(1) of

the respondent irs established. As such th

entitled to delay possessio:n at prescriibed

9.300/o p.a. w.e.f. 15.05.2019 till actual handin

or offer of possesrsion plus IZ months wlhich

provisions of section 1B[1) of the Act read

ruiles and section 1-9[10) of the Act of 2016.

H.2 Direct the respondent to handover
commercial spac:e for shop/restaurant
on Sth floor in tower A in the said proiect
admeasuring approximatrely super area
3726 sq. ft.

The respondent has applir:d for OC of th
project on 24.02.2:fi20. So, itt such a situation

given to the respondent to handover the pos

unit, as the poss;ession cannot be ofl'ered

celrtificate for the subject unit has been obtain

H.3 Restrict the unauthorised construc'
space of the complainants which was
complainants against full payment as

agreement.

int No. 1159 of 20
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Observations on Clancellation of the un:it:

52. The complainants were allotted unit no 514-

HARERA
W** GUI?UGI?AM

The complainants have alleged in his

complainants haver visited the site on 0L.0

progress of the project but the respondent

changes in the layout of the floor. Further the

submitted that the respondent in view of maki

the project, it has revised the building plans th

to some entertainment zone in place of sh

respondent has denied the changes in its reply

ther unit allocated is as per BBA. The respon

cornply with the provisions of section LaQ) o

case there is a revis;ion, addition/alteration in

to'wer A in the project "Neo Square" by the

a total consideration of Rs 74,48,153/ - u

sctredule given on page 44 of the complaint.

executed on 04.01',.2013, the respondettt bu

receive the payments against the allotterl uni

record that the complainants had deposi

against the allottecl unit and paid a sum of Rs.

unit statement dated 28.02.2020 at page 77 of

noted that no demands wer€) raised against /
towards consideration of allotted unit rather

letters dated 22.0L.2020 werre raised in res

VAT payments ancl this led to cancellation of

dated t7 .03.2020 and 1,4.08.2:,020.

ntNo. ll59 of20
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ntsseveral amo
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There is nothing on record to show that after

allotted unit vide letter dated L7.03.2020 a

respondent builder returned the remaining pa

complainants after deducting 10% of total pri

per clause 4.5 of the buyer's agreement dated

this ground alone, the cancellation of allotted

set aside. Even otherwise the cancellatio,n of

the respondent builder is not as per the prov

1,1, of 201.8 framed by the Haryana Real

Authority, Gurugram providing deduction of

consideration as earnest money and send

amount to the allottee immedliatel1r. But t]rat w

on this ground alsr: cancellation olf allottee un

eyes of law. The complainants have paid 90%

and the unit is still not cornLplete. 'Iher cance

annexures RB and R9 are of L7.02i.2020 and

the complaint was filed on 0i].03.2020. On the

of the units, the project is still incompleto ond

nc, OC. It seems that on getting agg;rieved by th

the allottee, the promoter has c:ancelled th

substantial amounLt is due towarcls allottee a

the allottee will not make the payment as

delayed. Hon'ble Supreme Court has also ob

that in case of delay in projects, the allottee

make payments 'when he is not sure about

project being delayed the allottee :ls e

pclssession charge,s ?hd whatever dues have

promoter is not the correct clepictions of dues

nt No. 1159 0f2020Compla

cancellation of the

d 14.08.2020 the

up amount to lthe
I

of the said unif as

04.02.2013. Sor on

unit is liable trt be

he allotted uni{ by

sions of regulafion

Estate Regulatory

1,00/o of total lale

ng the remaining

rs also not done,] So,

t is not valid in. the

rayment of the unit

lation letter as per

4.08.2020 wheneas

date of cancellartion

even today there is

e complaint filefl by

: unit althoug[ no

rd even ,, ,, ,, hu.,

project is alr,a2fly

rved in many c:Fses

:annot bu fo..e[ to

:he possession. The

titled for delJyea

been shown b5r the

as no adjustment of'
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delayed possessiorr charges have been made.

also not as per BBA, and same is set aside exe

section 11 [5) of the Act,2076.

53. The complainants have placed Facebook sc

page of neo developers pvt. Ltd. for the

construction such as 29.10.201.2,30.01.2013

whether any authenticity for the same

commencement of construction. The answer i

taking up complaint no. L329l2ALg whi

05.09.2019 the authority took a view in this p

of construction w,culd be 1,5.1,2.21,015 on th

adduced on the file to prove the st:rrlt of

different view can be taken than thLe taken earl

sterrt of construction of the project i.e. 1.5.L2.20

Directions of the authority:

54. Hence, the authority hereby passes this o

following directionrs under section 37 of the

cornpliance of obligation cast upon the p

function entrusted to the authorit'y under sec

of 2016

The respondent is directed to pay

prescribed rate i.e. 9.30% per annum

delay on the amount paid by the co

date of pos;session + six months clf gr

i.e. 15.06.21019 till actual handing ov

offer of por;session plus 2 rnonths whic

i.

arrears of interest accrued so far s
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complainants within 90 days from the

per rule 1,6(2) of the rules.

The complainants are directed to pay

any, after adjustment of interest for the

iii. The rate of interest cha

complainants/allottees by the promo

shall be charged at the prescribed ra

respondent/promoter which is the

55. Complaint stands clisposed of.

which the promoter shall be liab,le to

case of default i.e., the delay pcSSeSS

section Z(za) of the Act.

iv. The respondent is directecl to cornply

of section t4(2) of the y'rct o[ '201.6

the

It

the

the

t.

56, File be consigned to registry.

v.t _tr-
(Viiay Kumar Goyal)

Member
Haryana Real Estate Regul:ttory Autho

Dated: ?5.0L.2(122

(Dr. Khandelwal)
hairman
ty, Gurugram
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