HARERA

the promoter shall be responsible §

@& CURUGRAM Complajnt No. 1159 0f 2020 |
BEFORE THE HARYANA REAL ESTATE| REGULATORY
AUTHORITY, GURUGRAM

Complaint no. 1159  of
_—_ 2020 .
Date of filing complaint: | 03.03.2020
Firstdate of hearing: | 24.03.2020
Date of decision @ | 25.01.2022 |
1. | Mr. Sanjeev Kapoor '
: —
2. | Mrs. Asha Kapoor |
Both R/o: R-664, New Rajinder Nagar, New
Delhi Complainants
Versus
M/s Neo Developers Private Limited
R/o: 32B, Pusa Road, Delhi-110005 Respondent
'_['.TIJ-RHM: [ ) |
Dr. KK Khandelwal Chairman
Shri Vijay Kumar Goyal ~ Member
APPEARANCE: i
| Sh. Anand Dabas [Advocate) Complainants
Sh. Venket Rao (Advocate] Respondent
ORDER
The present complaint has been | filed by |the
complainants/allottees under section 31 of the Real Estate
(Regulation and Development) Act, 2016 (in short, the Act) read
with rule 28 of the Haryana Real Estate (Regulation and
Development) Rules, 2017 (in short, the Rules) for violation of
section 11(4)(a) of the Act wherein it is inter alia prescribed that

r all obligations,

responsibilities and functions under the prnvh’riﬂn of the Act or the
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D GURUGRAM

rules and regulations made there under or to

the agreement for sale executed inter se.

Unit and project related details

Complajnt No, 1159 of 2020

the allottee as per

The particulars of the project, the details of sale consideration, the

amount paid by the complainants, date of proposed handing aver

the possession and delay peried, if any, have been detailed in the

following tabular form:

S.No. Heads | Informatior
1. | Project name and location "’H_e::r Square|, Sector 109,
Gurugram
2, | Projectarea - | 2.70acres I
3. MNature of the project Commercial project
4, |DTCP license no. and | 102 of 2008dated 15.05.2008
validity status and valid upito 14.05.2022
5. | Name of licensee Shrimaya Buildcon Pvt. Ltd,,
Kavita and 3 others
6. |RERA  Registered/  nol Registered
registered vide registration no. 109 of |
2017 dated 24.08.2017 |
RERA Registration valid up to 23.08.2021 |
7. | Unitno. '  514-516,5" floor, Tower A ||
[Annexure 2 at page no.35 of the
complaint|
B8, | Unit measuring (super area) | 3726 sq. ft.
[Annexure 2 at page no.35 of the
complaint]
9, | Date of allotment letter N/A
10. | Date of execution of buildet 04.02.2013
buyer agreement
[Annexure 2 at page no.d3 of the
complaint]
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2. GURUGRAM

Complaint No. 1159 of 2020

11. | Date of start of construction

of the project

The aul:hnrit#r has decided the

date of cons

15.12.2015 which was agreed to
date of start of
construction for the same

be taken as

project in o
CR/1329/2

It was admi

respondent in his reply that the
construction was started in the
month of Detember 2015 on

page 15 of rl+z reply

uction as

€r matters.
19

ed by the

clause

12. | Construction & Possession’|

complete
the said
within whi
located wi
from the
this agre
start o
whichever
far
completion/
certificate.
grant of occ
certificate

letters to th]; allottee who shall

within 30

dues,

52 That r‘lw company shall
the construction |of

huilding/complex
the said space is
in 36 months
te of execution of
ent or from ﬁhei
construction
s later and apply
grant of
pECupancy
The company on
upancy/completion
shall issue fipal

, thereof remit all

5.4 That the

grants an additional period of 6
months after the completion date
as grace period to the company
after the expiry of aforesaid

period. (emphasis supplied)

llottee hereby also

13. | Total sale consideration

Rs.74.48,15

|As per payment schedule at pagd
no. 44 of the complaint|

/- I

14. | Total amount paid by the

complainants

Rs.66,13,19:

i

[As per unit 'Ftammi:-nt dated
ZH.02.2020 at page 77 of the
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: vepl
15. | Payment plan Construction linked payment
plan
16. | Due date of delivery of| 15062019
possession [Calculated from the date of start
of construction]
Grace perin!d of 6 months is
allowed as has been decided in
CRno.13290f 2019
' 17. | Offer of possession Mot Offered
'18. | Occupation Certificate Not uhtaim:-d
19. | Cancellation letter 17.03.2020
| fAnnexure RB at page no. 81 of
the reply]
14.08.2020

the reply]

[Annexure RD at page no. 85 of

20. |Delay in| -delivery - of
possession till the date of
decision Le: 25.01.2022

4 years, T months, 'llﬂT:Iaj.ra

Facts of the complaint:

That the respondent had executed an agreen

01.06.2010 with the complainants Sanjeev Ka

went for sale dated
poor, his father Mr.

B.R. Kapoor and his brother Mr. Panka] Kapoor. In the said

agreement for sale, it was duly recorded that
already received Rs. 4,70,11000/- frem th
members of complainants, including him.
agreement for sale in consideration of sum ¢
already paid by the buyer to the respondent

the respondent had
pall three family
As per the said
f Rs, 4,70,11,000/-
in its entirety, the

respondent agreed to sell/transfer title and int

erest in40,000/- sq.

|
ft. super built-up area together with the proportionate indivisible

and impartible ownership right in the land unc
apreement sale consideration was adjusted

against the advance/unsecured loan of Rs. 4.1

lerneath. In the said

by the respondent

) crores paid by Mr.
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Sanjeev Kapoor, his father Mr. B.R, Kapoor and his brother Mr.

Pankaj Kapoor through a partnership firm lM,fs Kapoor Sales
I
corporation and Rs. 60,11 lac paid by Mr. B.R. Kapoor.

Thereafter, the respondent did not do anything for nearly 2.5
years and keep sitting with the amount n%ﬂﬂected from the
complainants and his family members ar.l!d after much of
persuasion finally executed a builder buyer's agreement dated
04.02.2013. As per the agreement, the complainants booked
commercial space for shop/restaurant bearing No. 514-516 on
05% Floor in Tower - A in the said project |of the respondent
admeasuring approximately super area of apprioximately 3726 Sq.
ft. (346.16 Sq. meter) and covered area of 2235 Sq. ft. (208 Sq.
meter). It was assured and represented to the complainants by the

respondent that it had already taken the required necessary

approvals and sanctions from the concerned authorities and
departments to develop and complete the pru;]used project on the
time.As per the said agreement the total sale consideration for the
said commercial space was agreed as Rs, 74,48,153/- and the
respondent had acknowledged the receipt of Rs. 66,09803/-

inclusive of 2 covered car parking's.

That in the said builder buyer agreement the respondent has
again increased the time for completion of project to be three

more years. The same is opposed by the complainants due to the

fact that already 2.5 years has already begn passed and the
complainants wish to increase further time ft11‘ 3 more years but
the respondent assured the complainants to compensate him for
the same. At the time of execution of the [said builder buyer
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agreement, the respondent misusing its dnm:[nant position had
coerced and pressurized the complainants tu!sign the arbitrary,
illegal and unilateral terms of the said huyel 's agreement and
when the complainants had objected to those arbitrary terms and
conditions of the said agreement and refused to sign the same, the
respondent threatened to forfeit the amountalready paid by the
complainants as sale consideration in respect ofthe said shops

and also to cancel their booking The complainants having no
other option and to found them-selves heiplessi and being cheated
had under duress and coercion had signed the|said shops buyer's

agreement

On 01.02.2020 the complainants visited | the site of 'the

respondent tosee the progress of the project 1:111 was completely

shocked and surprised to see that respondent has made drastic
changes in the layoutof the floor in which commercial space for
shop/restaurant bearing No. 514-516 was allocated to the
complainants. On asking from the sales 'managtlr of the project and
from other sources it was found that respﬂndel t in lieu of making
more profit from the project has revised the building plan of the
project thereby converting it to some entertainment zone in place
of shop/restaurant. The respondent has no right to convert the
allocated space of the complainants on said floor without the

permission of the complainants.

That as per the clause - 5.2 of the said buyer's agreement dated
04.02.2013, the respondent had agreed and promised to

complete the construction of the commercial space and deliver its
possession withina period of 36 months with a six (6) months
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grace period thereon fromthe date of executio nI of the said buyer's

agreement. The relevant portion of clause 4 5.2 of the shops
buyer's agreement is reproduced herein for the kind perusal of the

Hon'ble Authority

"The Company shall complete the construction af the said
building/complex within which the said space is lacated within 36
months from the date of execution of this Agreement ﬂrfmm the start
of construction, whichever is later.”

However, the respondent has breached the terms of said buyer’'s
agreement and failed to fulfill its obligations and has not delivered
possession of said shops even today as on the date of filing of this

compliant.

That from the dave of booking and till today, the respondent

hadraised various demands for the payment ¢f on complainants

towards the sale consideration of said shups'fﬂrsmurant space and
the complainants have duly paid and satisfied all those
demands as per the buyer's agreement withluut any default or
delay on their parts and have also fulfilled otherwise also their
part of obligations as agreed In the buyen's agreement. The
complainants were and has always been ready and willing to fulfill

their part of agreement, if any pending.

That the complainants jointly and severally have paid the entire

sale consideration to the respondent for th,le said commercial
space as demanded as on day. The respondent has issued a
combined/cumulative ledger statement for three agreement
executed with complainants from 01.08.08 to 31.03.14 and as per
the saidstatement the complainant have paid a total amount of Rs,
1,79,91,578/-That the respondent has issued receipts from the
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nt No. 1159 of 2020

date of booking inthe name of both the Eumplilinants towards the

payments made by the complainants to the réspondent towards

sale consideration for thesaid commercial spa

That on the date agreed for the delivery

ce.

of possession ie

03.08.2016 of said commercial space as per date of booking and

according to the buyer's agreement, the
approached the respondentand its officers ing
delivery of possession but none had bother
satisfactory answer to the complainants about
delivery said shops. The complainants, there
from pillar to post asking: for the delivery o

could not succeed as the mnf:tructl'n':m of l'.hI

nowhere near to completion and the respo

delivered the completed possession of said shops.

complainants had

uiring the status of
E.?d to provide any
the completion and
fter kept running
[the said space but
sald project was

dent has still not

That the respondent by committing delay in delivering of the

possession of the aforesaid shops has viela
conditions of the buyer's agreement and pro

ted the terms and

mises made at the

time of bookingof said shops. The EespundeT has also failed to

fulfill the promises and representation made
said shops to the complainants.

That the cause of action accrued in favor of th

against the respondent on 01.06.10 when the

it while selling the

e complainants and

agreement for sale

was executed and again on 04.02.2013 when the complainants

had bookedthe said shops and it further aros

: when respondent

failed /neglected to deliver the said shops. The cause of action is

continuing and is still subsisting on day-to

-day basis, as the
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HARERA !
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respondent has still not paid the interﬂst] for the delayed

possession to the complainants.

13. The complainants have sought following reliefﬂs]:

14.

Reply by respondent

Direct the respondent to pay the interest at the rate of 18%
pa. on the total sale consideration amounting to Rs. Rs.
6,09,803/- paid by the complainants for the said shops on
account of delay in delivering pmssessimL from the date of
payment till delivery ofphysical and vacant possession of said
shops.

Direct the respondent to handover the possession of
commercial space for shop/restaurant beTng No. 514-516 on
05t floor in Tower - A in the said proje ; of the respondent
admeasuring approximately super area of gpproximately 3726
sq. ft. (346.16 Sq. meter) and covered ared of 2235 sq. It. (208

Sq. meter).

Direct the respondent to restrict |the wunauthorised
construction in the allotted space of the tomplainants, which
was purchased by the complainants against full payment as

per builder buyer agreement.

It is further submitted that, the respondent along with the

complainants, decided to develop the said project "Neo Sguare”,

That complainants when observed that there will be a eritical

delay in the development of the Dwarka Expressway, they

expressed their desire to dissolve their rights in the respondent, in
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15.

16.

17.

18.

HARERA
b GURUGRAM

exchange of area of 40,000 sq. ft. in Tower-C

Complaint No. 1159 of 2020

of the project "Neo
Square”. Thus, leaving the respondent alone midway to develop
the project

That, when associated with the respondent, the complainants had
invested funds into the project. In lieu of the Fuqlads so Invested, the
complainants requested the respondent to cnnl'l.rert these funds as
advance payment against booking of units in the project. To this
effect, Mr.B.R. Kapoor (father of the complainants) also sent a
letter dated 31.05.2010 requesting the respon dent to convert|the

invested amount towards advances.

That pursuant to the request of the complainapts, the respondent
converted the funds into the boeking advanceés and executed an
agreement to sale with the complainants and earmarked units in

the project against the said advances.

Therefore, it is humbly submitted that the complainants cannot fit
into the shoes of a regular Allottee, as per section 2 (d) of the Real
Estate (Regulation and Development] Act, Eﬂtﬁ. The case of the

complainants has to be viewed differently as the complainants

themselves were the -mrmnntérs at the' ini

iation of the said

project. The complainants were very well aware of the status ol

the project when they desired for their loans advances to be

converted to booking advances. It is pertine
complainants backed out from the project, wit

to extract unjust enrichment from the respond

That the agreement to sell dated 01.06.

nt to note that the
h an ulterior mative

ent.

2010 and buyer's

agreement dated 04.02.2013 were exem!:t&d between  the

complainants and the respondent prior to com

ing into force of the
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20.
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|
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Real Estate (Regulation and Development) Act,!E!]lE-. The terms of
these agreements were as per the applicable Ialws at that point of
time.
That the delay penalty, if any, that can be| claimed from the
respondent is only as per the terms and conditions of the buyer's
agreement dated 04.02.2013. If delay pen:a!]ty is awarded in
addition to the prescribed rate as per the Buyel's Agreement, then

the differential amount will be in the nature of "Compensation’. It
is most humbly submitted that, awarding of compensation is not
within the jurisdiction of the Li-.ﬁﬂlhbriqr.

That in the matter of Neel Kamal Realtor Suburban (P} Ltd. Vs.
U0l & Ors (SCC Online Bom 9302), the Hon'ble High Court of
Bombay held that the provisions of RERA [are prospective in
nature and not retrospective. It is further submitted that

retrospective application of the provisions of the RERA Act, 2016
is unconstitutional. Therefore, the parties Iﬂ the agreements
should be solely govern by the terms and conditions as laid down

in these agreements..

That it is further submitted that if a project registered with RERA,
it can be held liable only for future dead]ilnﬂs. those it might
breach after registration with the Authority.| Any default before
the registration is beyond the ambit of RERA and hey-:md' the
purview of the RERA Act, 2016 and hence beyond the jurisdiction
of the Ld. Authority. It is submitted that in thi%s particular case the

obligation of the promoter to complete the project as per RERA
registration is 23.08.2021
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22. That in terms of the agreement to sale, the boaking advances was
adjusted towards the basic sale price and EDC/IDC. However, the

23.

24.

23.

complainants were still liable to pay stamp r;lult},r, registration fee,

maintenance charges, service tax, VAT, BOCW

including taxes as required by law.

At the very outset, the respondent humbly sub

cess, other charges

Inits that as perthe

payment plan, attached to the buyer's agreement, 10% of the
Basic Sale Price (BSP) was to be paid at the time of application for

booking of the said unit, the remaining 90%
Development Charges (EDC) '+ Infrastruc
Charges (IDC) was to be paid within 45 day
signing of the agr:e_amem.-.. ﬂﬁl:ﬂtﬂﬂﬂﬂ“}f, as
schedule the complainants were liable to
Possession- the IFMS, Registration Charges, 5
Charges, as applicable. Further, any appli

qu BSP + External
ure Development
[ of booking or on
per the payment
pay, on Notice of
mp duty and other
rable stamp duty,

registration fee, maintenance charges, servige tax, BOCW Cess,

VAT and other taxes and charges payable
Agreement and/or applicable law of the land, k

when demanded.

under the Buger's

as to be paid as and

That timely payment of installments and other applicable stamp

duty, taxes etc, is the essence of the agreenm

ent. Any default in

such payments hampers the construction process of the said

space. It was clearly agreed by the compldinants to make all

payments as per the payment plan

It is further submitted that, as per the accounts statement, an

amount of Rs. 22,53,661/- is still outstanding,

including statutory

|
taxes which has not been paid by the complainants till date. While

Page 12 of 33




26,

27.

28.

HARERA
& CURUGRAM Complaint No. 1159 of 2020

signing the agreement the complainants had agreed in clause 10 of

|
the buyer's agreement to pay all taxes, charges, levies, cess etcion

demand and incase of delay the same shall be paid with interest.

That the complainants have been time and again requesteﬂ to
clear all the dues, including the tax amﬂun:l due on the unit
allotted to the complainants, However, over tiIlE period, payment
has not come through even after repeated reminders. These
requests of the respondent is falling on deaf éars all these years
and are being blatantly ignored by the complainants and as a

result the respondent has not recelved any payment till date with
gnﬂnt request was

respect to the outstanding amounts. That a p
also sent to the -‘:ﬂmplﬂinants ﬂde p&yment request letter dated
22.01.2020, requesting the clearance of the fues ASAP. All the

requests have been completely ignored by the ¢complainants.

That when the outstanding payments did not|come in despite of
reminders by letters.and calls, the Respondent was bound to send
a notice dated 17.03.2020 giving a final opportunity to pay the
outstanding dues, failing which the respondent will be forced to
cancel the allotment.

That keeping in mind the covid situation, the respondent afforded
the complainants 5 (five) months to clear the outstanding dues
after sending the Notice. However, the complainants deliberately
ignored the final opportunity and did not clear the outstanding
dues. Left with no other option, the respondent exercised its rights
to cancel the allotment as per section 11(5) of the Real Estate
(Regulation & Development] Act, 2016,
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30,
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32,

HARERA
—_— GUEUGHM Comp]a!nt No. 1159 0f 2020 |

|
As per section 11(5), the respendent invoked clause 4.5 of the

buyer's agreement thereby terminating the l:-uyer‘s agreement
and cancelling the unit allotted to the complainants by sending a
letter of cancellation dated 14.08.2020. |

It is submitted that clause 5.2 of the buyer's a{greement provides
that the company shall complete the mnstrl[uctinn of the said
building within which the said space is lncare-:i within 36 months
from the date of execution of this agreement -.!.rr from the start of
construction, whichever is later. Further, a |grace period aof 6
months is also mentioned in the huyer'si agreement. It is
submitted that the sald buyer's agreement was executed on
04.02.2013 and the censtruction started |in the month of
December 2015. Accordingly, the due date L&, 'specified date’ for
handing over the possession of the unit has not occurred, neither
in terms of the buyer's agreement ner in terms of the RERA
registration and hence, the complaint should be dismissed.

That the Ld. Authority in the matter of Ram Avtar Nijhawan vs
M/s Neo Developers Pvt. Ltd, complaint No. 1328 of 2019 vide
order dated 05.09.2019, which pertains to tha same project "Neo
Square”, has held that the construction of the project has started
on 15.12.2015 and the due date of possession was 15.06,2019,

It is submitted that in this instant project as per the RERA
Registration, the date of completion of the project is 23.08.2021.
Moreover, due to the on-going Covid-19 situation across the world
and the nation, force majure clause has been applied and varlous
authorities have given extension to promoters for completion of
an-going projects. It is also pertinent to note that the Respondent
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33.

34.

35,

36.

F. Jurisdiction of the authority:

37.

HARERA

- GUR UGRAM Complaint No. 1159 of 20220

has already applied for the Occupation Certifis

for the Project.

It is also humbly submitted that the respo

rate on 24.02.2020

dent has already

received the approval of firefighting scheme vide Memo No.

FS/2020/110 dated 20.04.2020

That the complainants are trying to shift its onus of failure on the

respondent as it is the complainants who faile;* to comply his part

of obligation and miserably failed to pay the
despite repeated payment reminders be

respondent from time to time.

nstalments in tme

ing sent by the

Copies of all the relevant documents have beer filed and placed on

record. Their authenticity is not in dispute. Hl-ance. the complaint

can be decided on the basis of these undisputed documents and

submission made by the parties.

Written arguments filed by both the parties

Both the parties have filed their written arguments. The

complainants have submitted the written arguments on
26.07.2021 and the respondent has submitted their written
arguments on 23,07.2021 and reiterated thelr earlier version as

contended in the pleadings,

The plea of the respondent regarding rejectjon of compiaint on

ground of jurisdiction stands rejected. The authority observes that

I
it has territorial as well as subject matter jurisdiction to adjudicate

the present complaint for the reasons given bglow.

F.1 Territorial jurisdiction
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As per notification no. 1/92/2017-1TCP dated 14.12.2017 issued
by Town and Country Planning Department, the jurisdiction of

Real Estate Regulatory Authority, Gurugram shall be entire

Gurugram District for all purpose with offices situated in

Gurugram. In the present case, the project in c’uesunn Is situated
within the planning area of Gurugram distrilm:. Therefore, this
authority has complete territorial rurlsdh:ﬂnT- to deal with the

present complaint,

F.1l1 Subject matter jurisdiction

Toed T
Section 11(4)(a) of the Act; 2016 provides that the promoter shall
be responsible to the allottee ‘as per agreement for sale. Section
11(4)(a) is reproduged as hereunder:

Section 11(4)(a)

Be responsible for all obligations, responsibilities ond functions
under the provisions of this Act or the rules and regulations made
thereunder or to the allottees as per the agreement for salg, or (o
the association of alottees, asthe case may be, tll the conveyance of
all the apartments, plots ‘or bulldings, as the cage may be, to the
allottees, or the common areas to the association pf allottees or the
competent authority, os the case may be,

Section 34-Functions of the Authority:

34(f) of the Act provides to ensure compliance of the obiigatlons
cast upon the promoters, the aliottees and the feal estate agents
under this Act and the rules and regulations made thereunder.

So, in view of the provisions of the Act quoted above, the authority
has complete jurisdiction to decide the complaint regarding non-
compliance of obligations by the prumr:er leaving aside
compensation which is to be decided by the aj_:ljudic:a ting officer if

pursued by the complainants at a later stage.
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Findings on the objections raised by the rerundent:

Objection regarding complainants is in breach of agreement

for non-invocation of arbitration.

The respondent has raised an objection that the complainants
have not invoked arbitration proceedings as per the provisions of
flat buyer's agreement which contains provisions regarding
initiation of arbitration proceedings in r:415& of breach| of
agreement. The following clause has been |incorporated w.rt
arbitration in the buyer’s agrue:_l'ﬁeng:

“Clause 20; That in casé of any dispuie/ ﬂ'.l_'ﬂremrrfe between the
parties, including in respect of interpretation | of the present
agreement, the same. shall be referred te arbitration of a sovle
arbitrator appointed by the chairman of the compeny. The venue of
arbitration shall be-New Delh! and the language of arbitration shall
be English. The costs af arbitration shall be E::ama,r'niF tly by parties.

The respondent contended that as per the terms & conditions of

the application form duly executed between the parties, it was
specifically agreed that in the eventuality of any dispute, if any,
with respect to the prnﬁsiﬂna] booked unit by the complainants,
the same shall be adjudicated through arbitration mechanism. The
authority is of the opinion that the jurisdiction of the authority
cannot be fettered by the existence of an arbitration clause in the
buyer's agreement as it may be noted that section 79 of the Act
bars the jurisdiction of civil courts about an}'l matter which Falls
within the purview of this authority, or the Real Estate Appellate
Tribunal. Thus, the intention to render sucT disputes as non-
arbitrable seems to be clear. Also, section 88 pf the Act says that
the provisions of this Act shall be in addition te and not in

derogation of the provisions of any other law for the time being in
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force. Further, the authority puts reliance on catena of judgments

of the Hon'ble Supreme Court, particularly |in National Seeds
Corporation Limited v. M. Madhusudhan Reddy & Anr. (2012} 2
$CC 506, wherein it has been held that the 'rem&r:lies provided

under the Consumer Protection Act are in addition to and not in

derogation of the other laws in force, consequently the authority
would not be bound to refer parties to arbitration even if the
agreement between the parties had an arbitration clause. Further,
in Aftab Singh and ors. v. Emaar MGF Land Ltd and ors,
Consumer case no. 701 of 2015 decided an 13.07.2017, the
National Consumer Disputes Redressal Commission, New Delhi
(NCDRC)] has held that the ‘arbitration clal!se in agreements
between the complainants and.hlﬁlden: could not circumscribe
the jurisdiction of a consumer. The relevant paras are reproduced
below:

"$9. Support to the above view is alsg lent by Section 7% of
the recently” enacted Real Estate  [Regulation and
Development] ‘Act, 2016 (for shart “the Real Estate Act”),
Section 79 of the safd Act reads as follows: -

"79. Bar of jurisdiction - No civil court shall-have jurisdiction
to-entertain-any suit or proceeding in resgect of any matter
which the- Authority or the adfudicating officer or the
Appellate Tribunal {5 empowered by or \nder this Act o
determine and no injunction shall be granted by any court or
other authority in respect of any action taken or fo be taken
in pursuance of any power conferred by or under this AcL”

ousts the furisdiction of the Civil Court fn respect of any
matter which the Real Estote Regufotory Authoridy,
estoblished under Sub-section (1) of Séction 20 or the
Adjudicating Officer, appointed under Slhb-sectfﬂn {1) of
Section 71 or the Real Estate Appellant Tribunal established
under Section 43 of the Real Estate Act|is empowered (o
determine. Hence, in view of the binding dictum of the|
Hon'ble Supreme Court in A, Ayyaswgmy (supra), the

it can thus, be seen that the said Tw'.ﬂun expressly
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matters/disputes, which the Authorities l under the Real
Estote Act are empowered to decide arg non-arbitroble,
notwithstanding an Arbitration Agreement between the
parties to such matters, which, to a large axtent, are similar
to the disputes falling for resolution under r[e Consumer Act.

56. Conseguently, we unhesitutingly refect the arguments on
behalf of the Builder and hold that an Arbitration Clause in
the afore-stated kind of Agreements between the
Complainant and the Builder cannot kircumscribe the
jurisdiction of o Consumer Fora, nnl‘.‘lil'-frth.ﬂnndr'ng the
amendments made to Section 8 of the Arb:'t"aﬂun Act”

While considering the issue of maintainability of a complaint

before a consumer forum/commission in the fact of an existing
arbitration clause in the builder buyer agreement, the Hon'ble
Supreme Courtin case titled as M/s Emaar MGF Land Ltd. V.
Aftab Singh in revision petition no. 2629-30/2018 in civil
appeal no. 23512-23513 of 2017 decided on 10.12.2018 has
upheld the aforesaid judgement of NCDRC and as provided in
Article 141 of the Constitution of India, the law declared by the
Supreme Court shall EE:binding on all courts within the territory
of India and accordingly, the authority is bound by the aforesaid

view. The relevant para of the judgement passed by the Supreme

Court is reproduced below:

"25. This Court in_the series of judgments us noticed above
considered the provisiens of Consumer Prptection Act, 1986
as well -ay Arbitration Acty 1996 and| leid down that
complaint under Consumer Protection Agt being o special
remedy, despite there being an arbjtmn'Fn agreement the

proceedings before Consumer Forum have to go on and no
error committed by Consumer Forum |on refecting the!
application. There is reason for not interjecting proceedings|
under Consumer Protection Act on [the strength an
arbitration agreement by Act, 1996. The remedy under
Consumer Protection Act is @ remedy provided to a consumer
when there is a defect in any goods or services. The complaint
means any allegation in writing made by g complainant has,
also been explained in Section 2fc] of I:hF Act The remedy|
under the Consumer Protection Act is confined to complaint
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by comsumer as defined under the Agt for defect or
deficiencies caused by o service provider, the cheap and a
quick remedy has been provided to the consumer which is the
object and purpose of the Act as noticed abave,”

Therefore, in view of the above judgements and considering the

provisions of the Act, the authority is of the vieiw that complainant
is well within their rights to seek a special remedy available in a
beneficial Act such as the Consumer Protection Act,1986 and |Act
of 2016 instead of geing in for an arbitration.|Hence, we have no
hesitation in holding that this authority has the requisite
jurisdiction to entertain the complaint and that the dispute does

not require to be referred to arbitration necessarily.

G. I1. Objection regarding Timely #ﬁrqums:

The respondent has alleged that the complainants having

breached the terms and conditions of the agrepment and contract
by defaulting in'tg?ﬁqu-timlyi payments. Further the above-
mentioned contention is supported by the builder buyer
agreement executed between both the parties. Clause 4.4 provides
that timely payments of the installments anl'l other charges as
stated in the payment plan as and when demanded is essence of
the agreement.

But The respondent cannot take advantage of this objection of
timely payments being himself at wrong firstly by still not
obtaining the occupation certificate and offering the possessiop of
the unit despite being delay of 2 years, 7 months, 10 days and the
complainants have already paid 90% aof the total sale
consideration till date. Therefore, the respondent itself failed to

complete its contractual and statutory obligations. Moreover,
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there is no document on file to support the contentions of the

respondent regarding delay in timely payments.

G.1I Objection regarding jurisdiction of authority w.r.t. buyer’s

agreement executed prior to coming into force of the Act

Another contention of the respondent is that aythority is deprived

of the jurisdiction to go into the interpretation of, or rights of the
parties inter-se in accordance with the ppartment buyer's
agreement executed between the parties and no agreement for
sale as referred to under Lhe.prqﬁ:ﬁfﬂhs of the Act or the said rules
has been executed inter.sé parties. The authority is of the view
that the Act nowhere provides, nior can be so construed, that all
previous agreements will be re-written after coming into force of
the Act. Therefore, the provisions of the Act, rules and agreement
have to be read and interpreted harmoniously., However, if the Act
has provided for dealing with certain specific provisions/situation

in a specific/particular manner, then that sityation will be dealt
with in accordance with the Act and the rules after the date of
coming into force of the Act and the rules. Hu:rLEmuﬁ provisions of

the Act save the provisions of the agreements made between the
|

buyers and sellers. The said contention has peen upheld in the
landmark judgment of Neelkamal Realtors Suburban Pvt. Ltd,
Vs, UQI and others. (W.P 2737 of 2017) which provides as under:

“119 Under the provisions of Section 18, the delay in handing
over the possession would be countéd from the date
mentioned in the agreement for sale eptered into by the
pramoter and the allottes prior to its J'Egﬂszratran wnder
RERA. Under the provisions af RERA| the promoter is
given a focility to revise the date of mnpietir:rn of praject
and declare the same under Section 4. The RERA does
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not contemplate rewriting of contract) between the flat
purchaser and the promoter.....

122, We have already discussed that above [stated provisions
of the RERA are not retraspective in nature. They may to
some extent be having o retroactive or|guasi retrooctive
effect but then on that ground the validity of the
provisions of RERA cannot be phollenged. The
Parliament is competent enough to legislate law having
retrospective or retroactive effect A l'aw can be even
framed to affect subsisting / existing controctual rights
between the parties in the larger publlc interest. We do
not have any doubt in eur mind that the RERA has been
framed in the lorger public incerest pfter o thorough
study and discussion made at the highest level by the
Standing E‘ammﬂm and Select Committee, which
submitted its detalled regorts”

Also, in appeal no, 173 of 2019 titled as Magiciﬁ}'e Developer Pvt.
Ltd. Vs, Ishwer Singh Dahiya, in order daqed 17.12,2019 the
Haryana Real Estate Appellate Tribunal has obs erved—

"34. Thus Hﬁe.qm,g In view pur daferesoid disgussion, we are of
the considered opinion that the provisipns of the Act are
qu:ﬁfﬂtmacme o mnmutmﬂ in aperation mid' mﬂ_ﬂ:

in r:ﬂsecrf dﬂn"ﬁfy in tkﬂ»aj‘ﬁfr‘fdﬂ‘ﬂ hfﬁr;v o pﬂ.‘.‘.‘i-ﬂ‘ﬁ&'l'ﬂﬂ s per
the terms dmd conditions of the agreement for sole the
ollottee shall be “entitted to the interest/delayed

possessitin charges on the reasonable tate of interest s
provided in Rule 15 of the rules ond ane sided, unfair and
unreasonable rate of raneMa.rfan +mnnanen' in the

agreement for sale is liable to be ignared.”
The agreements are sacrosanct save and Ex:‘:e;{t for the provisions
which have been abrogated by the Act itself. | urther, it is noted
that the builder-buyer agreements have htﬁ[:l executed in the
manner that there is no scope left to the allnttlee to negotiate any
of the clauses contained therein. Therefore, l:h1|3 authority is of the
view that the charges payable under various heads shall be
payable as per the agreed terms and mnditinrls of the agreement
subject to the condition that the same are in !r:curdancE with the
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plans/permissions approved by the respective

departments/competent authorities and are not in contravention

of any other Act, rules, statutes, instructions, directions issued
|

thereunder and are not unreasonable or exorbitant in nature,

H. Findings regarding relief sought by the complainants:

H.1 Direct the respondent to pay the interest qlt the rate of 1B%

41.

42.

p.a. on the total sale consideration amounting to
Rs.66,09,083/- paid by the complainants for the said shops on
account of delay in delivering possession

Admissibility of delay pussesst;n charges:

In the present complaint, the complainants |ntend to continue

with the project and is seeking delay pu54essiun charges as
|

provided under the proviso to section 18(1) of the Act. Sec. 18(1)

| &
proviso reads as under:

Section 18: - Return of amount and Etimpeﬂ.mﬂnn

If the promaoter falls ta complete or is unui].l‘e to give possession of
an apartment, plot or building, - I

Providedithat where an allottee-daesnot intend to withdraw from
the project, he shall be paid, by the prompter, interest for every
month of delay, till the handing over of the possession, at such rote
as may be prescribed

At the outset, it is relevant to comment on the preset possession
clause of the apreement wherein the pur!isessiun has been
subjected to all kinds of terms and conditions of this agreement
and the complainants not being in default und+r any provisions of
this agreement and compliance with all prmfisi:h ns, formalities and
documentation as prescribed by the prumuter,IThE drafting of this

clause and incorporation of such conditions are not only vague
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i
and uncertain but so heavily loaded in favour c1f the promoter and

against the allottee that even formalities and documentations etc,
as prescribed by the promoter may make the possession clause
irrelevant for the purpose of allottee and the commitment date for

handing over possession loses its meaning,

The buyer's agreement is a pivotal legal document which should
ensure that the rights and liabilities of both éuilderﬂ promaoters
and buyers/allottee are protected tandldli.'. The apartment
buyer's agreement lays down the terms that/govern the sale of
different kinds of properties ]ik& residentialf, commercials etc.
between the buyer and builder. It is in the interest of both the
parties to have a well-drafted apartment buyer's agreement which
would thereby protect the rights of both the builder and buyer in
the unfortunate E'I.;E-nt of a dispute that may|arise. It should be

drafted in the simple and unambiguous language which may be
understood by a common man with an ondinary educational
background. It should contain, a provision with regard to
stipulated time of delivery of possession of the apartment, plot or
building, as the case may be and the right of t1ie buyer/allottee in
case of delay in possession of the unit, In pre-RERA period it was a
general practice amuﬁg the prometers/developers to invariably
draft the terms of the apartment buyer’s agréement in a manner
that benefited only the promoters/developers. It had arbitrary,
unilateral, and unclear clauses that either blatantly favoured the
promoters/developers or gave them the benelit of doubt because

of the total absence of clarity over the matter.
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44. The authority has gone through the possession clause of the

45.

agreement. At the outset, it is relevant to comment on the pre-set

possession clause of the agreement wherein

been subjected to all kinds of terms and

the possession has

conditions of this

agreement and the complainants not being inl default under any

provisions of this agreements and in co

provisions, formalities and documentation as|

promoter. The drafting of this clause and in

mpliance with  all

prescribed by [the
rporation of such

conditions are not only vague and uncertain hLIlt so heavily loaded

in favour of the promoter and against the a
single default by the allottee in fulfillin

llottee that even a

g formalities and

documentations etc, ".tlif]!':_v:‘tﬂ-::rlhiﬂf by the promoter may make the

possession clause irrelevant for the purpose

of allottee and the

commitment date for handing over possession loses its meaning,
The incorporation of such clause in the apartment buyer's

agreement by the promoter is just to evade the liability towards

timely delivery of subject unit-and to daeprlv& the allottee of his
right accruing after delay in possession, This EE just to comment as
to how the builder has misused his dominant pesition and drafted
such mischievous clause in the agreement and the allottee is left
with no option but to'sign on the dotted lines.

Admissibility of grace period: The respondent promoter has
propesed to handover the possession of the unit within 36 months
from the date of execution of this agreement pr from the start of
construction whichever is later. In the present case, the promoter
is seeking 6 months’ time as grace period. Ti{e grace period of 6

months is allowed as has been decided by thEl authority in CR No.
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1329 of 2019. Therefore, the due date of possession comes oul to
be 15.06.2019,

Admissibility of delay possession charges Tt prescribed rate
of interest: The complainants are seeking delay possession
charges however, proviso to section 18 prﬂvldes that where an
|
allottee does not intend to withdraw from the [project, he shall be
paid, by the promoter, interest for every month of delay, till the
|
handing over of possession, at such rate as rna_'r be prescribed and
it has been prescribed under rule 15 of the rules. Rule 15 has been
reproduced as under: |
Rule 15. Prescribed rate of interest- [Proviso to section 12,
section 18 and sub-section (4) and subsection (7) of
section 19]
(1)  Forthe purpose of proviso to segtion 12; section
18: and sub-sections (4) and (7) af section 19, the
“interest at the rate prescribed” shall be the State
Banie of India highest marginal cost of lending rate
+206.1
Provided that fn case the State Bank of India marginal cost
af lending rate (MCLR; is not in use, it shall be replaced by

such benchmark lending rates which the State Bank of

India may fix from time to time for lendirg to the general
public.

The legislature in 1ts wisdom in the subordinate legislation under
the provision of rule 15 of the rules, has determined the
prescribed rate of interest. The rate of interest so determined by
the legislature, is reasonable and if the said rule is followed to

award the interest, it will ensure uniform practice in all the cases.

Consequently, as per website of the State |Bank of India ie,

https://sbi.co.in, the marginal cost of iendE;g rate (in short,

MCLR) as on date ie, 25.01.2022 is @ 7.300. Accordingly, the
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prescribed rate of interest will be marginal cost of lending rate

+2%1.e, 9.30%.

The definition of term ‘interest’ as defined under section 2(za) of
the Act provides that the rate of interest chargeable from the
allottee by the promoter, in case of default, shall be equal to the

rate of interest which the promoter shall be liable to pay the
allottee, in case of default. The relevant section is reproduced

below:

“(za) "interest” means :hgnﬁm of interest payable by the
promoter or the allottee, as the case may be.

Explanation. —Far thé,purrraﬂ: of this clapse—

(i) the rate‘of interest chargeable from the allottee by
the promoter, in case of default, shall be equal to the
rate of interest which the promoter shall be liable to
pay the allottee, in case af default.

(ii}) the Mmterest payable by the promoter to the alfottee
shuﬂ'ﬂ% from the date the promoter received the
amount ar any part theveof tifl the date the amount
or part thereof and Interest thereol is refunded, and
the interest payvable by the ﬂﬂlﬂfﬁi to the promoter
shall be from the date the allpttee defaults in
payment to the pramoter till the dqte it is paid;”

Therefore, interest-on th&jd&iﬂﬁ payments from the complainants
shall be charged at the prescribed rate ie, 9.30% by the
respondent/promoter which is the same as is being granted to the

complainants in case of delayed possession charges,

On consideration of the documents available on record and
submissions made by both the parties, the authority is satisfied
that the respondent is in contravention of the section 11(4)(a) of
the Act by not handing over possession by the|due date as per the
agreement. By virtue of clause 5.2 & 5.4 of the buyer’s agreement
executed between the parties on 04.02.2013. The developer
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I;iiarn'r'uant within 36
months from the date of execution of this agreement or from the
start of construction whichever is later with an additional period

I
of 6 months as grace period. The date of start of construction of
I

allowed so the possession of the booked unit

as to be delivered

the project is on 15.12.2015+ six months 'ﬁf grace period is

on or before 15.06.2019. The respondent hasslleen applied for the

occupation certificate on 24.02.2020 and

me has not been

received yet from the competent authority. The authority is of the

considered view that there is dﬂtﬂj‘ an the part of the respondent
to offer physical puss’&ssiﬂu. of the allotted unit to the
complainants as per the terms and conditipns of the buyer's
agreement dated 04.02.2013 executed between the parties. It is

the failure on part of the promater to fulfil
responsibilities as per the flat buyer's

its obligations and

agreement dated

04.02.2013 to hand over the possession within the stipulated

period.

Section 19(10) of the Act obligates the allottee to take possession

of the subject unit within 2 months from th
occupation certificate. In the present compla
has been applied for the occupation certificate
same has not been received yet from the c

Therefore, in the interest of natural justice

p date of receipt of
nt, The respondent
+on 24.02.2020 and
ompetent authority

., the complainants

should be given 2 months' time from the date of offer of

possession, This 2 months’ of reasonable time
complainants keeping in mind that even
possession practically he has to arrange a

requisite documents including but not limited

is being given to the
after intimation of
lot of logistics and
to inspection of the
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| ] [
completely finished unit but this is subject to/that the unit being

handed over at the time of taking possession is in habitable
condition. It is further clarified that the delay possession charges
shall be payable from the due date of pnssessiiun + six months of
grace period is allowed i.e. 15.06,2019 till actual handing over of
possession or offer of possession plus 2 months whichever (s

earlier.

Accordingly, the non-compliance of the maiﬂdate contained in
section 11(4)(a) read with section 18(1) of the Act on the part of
the respondent is established. As such thr;lt complainants are
entitled to delay possession at prescribed l;‘EltE of interest ie,
9.30% p.a. w.e.f. 15.06.2019 till actual handing over of possession
or offer of possession plus 2 months whi-::hm.}rer is earlier as per
provisions of section 18(1) of the Act read {vil'h rule 15 of the
rules and section 19(10] of the Act of 2016. !

H.2 Direct the respondent to handover '[lhe possession of
commercial space for shop/restaurant bearing no. 514-516
on 5th floor in tower A in the said project of the respondent
admeasuring approximately super area of approximately
3726 sq. ft. ' .

The respondent has applied for OC of the above-mentioned

project on 24.02.2020. So, in such a situation|no direction can be
given to the respondent to handover the puss+ssmn of the subject
unit, as the possession cannot be offered |till the occupation
certificate for the subject unit has been ﬂhtainéi

H.3 Restrict the unauthorised cnnstructl%}n in the allotted
space of the complainants which was purchased by the

complainants against full payment as per builder buyer
agreement.
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The complainants have alleged in his -':qlmplaint that the

complainants have visited the site on ﬂl.ﬂi.ZDEﬂ to see the

progress of the project but the respondent

changes in the layout of the floor. Further the

submitted that the respondent in view of makin

the project, it has revised the building plans th

to some entertainment zone in place of shc

respondent has denied the changes in its reply

!haa: made drastic
r:umplainants have
g more profit from
ereby converting it
ip/restaurant. The
and submitted that

the unit allocated is as per BBA. The respumlient is directed to
comply with the provisions of section 14(2) uf‘i the Act of 2016 in

case there is a revision, addition/alteration in the building plan,

Observations on Cancellation of thé_unjt:-

16 on 5th floor in

tower A in the project “Neo Square” by the respondent builder for

a total consideration of Rs. 74,48,153/ - u

nder the payment

schedule given on page 44 of the complaint. After that BBA was

executed on 04.02.2013; the respendent bu
receive the payments against the allotted unit
record that the complainants had deposited
against the allotted unit and paid a sum of Rs.

lder continued to

it has brought on
| several amounts
66,13,193/- as per

unit statement dated 28:02.2020 at page 77 of

the reply. It is ta be

noted that no demands were raised against /for instalments due

towards consideration of allotted unit rather
letters dated 22.01.2020 were raised in resp
VAT payments and this led to cancellation of
dated 17.03.2020 and 14.08.2020.

the demands vide
ect of outstanding
his unit vide letter
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cancellation of the
nd 14.08.2020 the

respondent builder returned the remaining paid up amount to the

complainants after deducting 10% of total pricl:z of the said unit as
per clause 4.5 of the buyer’'s agreement datedim,{!llﬂll 50, on
this ground alone, the cancellation of aliutted%unit is liable to be
set aside. Even otherwise the cancellation of tlhe allotted unit by

the respondent builder is not as per the provisions of regulation

11 of 2018 framed by the Haryana Real
Authority, Gurugram providing deduction of

consideration as earnest money and send

Estate Regulatory
10% of total sale

ng the remaining

amount to the allottee immediately, But that was also not done. So,

on this ground also cancellation of allottee unit is not valid in the
eyes of law. The complainants have paid 90% payment of the unit

and the unit is still not complete. The cancellation letter as per

annexures BB and R9.are of 17.03.2020 and
the complaint was filed on (03.03.2020. On the
of the units, the project is still incomplete and

4.08.2020 whereas
date of cancellation

even today there is

no QC, It seems that on getting aggrieved by the complaint filed by
the allottee, the promoter has cancelled the unit although no
substantial amount i5 due towards allettee and even if it is due,
the allottee will not make the payment as project is already

delayed. Hon'ble Supreme Court has alse obsdrved in many cases

that in case of delay in projects, the allottee tannot be foreed to
make payments when he is not sure about Ihe possession. The
project being delayed the allottee Is entitled for delayed
possession charges and whatever dues have been shown by the

promoter is not the correct depictions of dues as no adjustment of
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delayed possession charges have been made. The cancellation is

also not as per BBA and same is set aside exercising powers under
section 11 (5) of the Act, 2016.

53. The complainants have placed Facebook screenshots from the
page of neo developers pvt. Ltd. for the| date of start] of
construction such as 29.10.2012,30.01.2013 and 23.04.2013 but
whether any authenticity for the same c¢an be given for
commencement of construction, The answer ig in negative. While
taking up complaint no. 1329/2019 which was decided | on
05.09.2019 the authority took a view in this project that the date
of construction would be lﬁtﬂ_@linh' the basis of evidence
adduced on the file _t4.:; prﬁv&lthe start of :fonstru::tinn SO no

different view can be taken than the taken earlier to fix the date of
start of construction of the project i.e. 15.12.2015

I. Directions of the nﬁth'nrlty:

54. Hence, the authority hereby passes this order and issue the
following directions under section 37 of the A[I{ of 2016 to ensure

compliance of obligation cast upon the prImuter as per the
function entrusted to the authority under section 34(f) of the Act
of 2016:

i. The respondent is directed to pay the interest at the

prescribed rate i.e. 9.30% per annum‘::r every month of
delay on the amount paid by the cnn'{piainants from due
date of possession + six months of grace period is allowed
ie. 15.06.2019 till actual handing over of possession or
offer of possession plus 2 months whichever is earlier, The

arrears of interest accrued so far shall be paid to the
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complainants within 90 days from the Jate of this order as

per rule 16(2) of the rules.
il. The complainants are directed to pay gutstanding dues, if
any, after adjustment of interest for the delayed period.

ili. The rate of interest chargeable from [the

complainants/allottees by the pmmﬂtﬂln in case of default
shall be charged at the prescribed rate i.e., 9.30% by the
respondent/promoter which is the same rate of interest
which the promoter shall be liable to pay the allotteg, in
case of default ie, the delay possessjon charges as per
section 2(za) of the Act.

iv. The respondent is directed to comply with the provisions
of section 14(2) of the Act of 2016 in case there |s a
revision, addition falteration in the building plan.

v. The respondent shall not charge anything from the

complainants which is not the part of biiyer's agreement,
55. Complaint stands disposed of,

56. File be consigned to registry.

o a____,: W L
(Vijay Kumar Goyal) (Dr. KK Khandelwal)
Member (thairman

Haryana Real Estate Regulatory Authority, Gurugram
Dated: 25.01.2022
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