HARERA

2 GURUGRAM Complaint No. 3430 of 2020
BEFORE THE HARYANA REAL ESTATE REGULATORY
AUTHORITY, GURUG
Complaint no. : 3430 of 2020
Date of filing complaint: | 20.10.2020
First date of hearing: 10.12.2020
Date of decision 25.01.2022
1. | Mr. Baldev Raj Kapoor
Z. | Mrs. 5arla Kapoor
Both R/o: R-664, New Rajilider Na
Delhi = el ' Complainants
M/s Neo Develo it (}\
R/o: 32B, Pus 1:1' 005", ), | Respondent
CORAM: |
Dr. KK Hhandelqah‘ . Chairman
Shri Vijay Kumar%;ﬂ& i | Member
APPEARANCE:
Sh. Anand Dabas (Advaaqggj RE 3‘21/ Complainants
Sh. Venket Rao [me Respondent
=
¥y
The present f/mmpiqln'l‘{J {L M \/ ﬁIEd by | the

complainants/allottees under section 31 of the Real Estate

(Regulation and Development) Act, 2016 (in

short, the Act) read

with rule 28 of the Haryana Real Estate (Regulation and

Development) Rules, 2017 (in short, the Rul

section 11(4)(a) of the Act wherein it is inter
shall be
responsibilities and functions under the provis

the promoter responsible

for

es) for violation of
alia prescribed that
all obligations,
ion of the Act or the
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rules and regulations made there under or to the allottee as per

the agreement for sale executed inter se.

Unit and project related details

The particulars of the project, the details of sale consideration, the
amount paid by the complainants, date of proposed handing over
the possession and delay period, if any, have been detailed in the
following tabular form:

S.No. Heads i3 .
1. PrDiE'Ct narmne .ﬂ_‘["d lm 1 _:_ ‘_'; e "rEI_

2. Project area

3. Nature of the pre

4 | DTCP |ici:§ no. and | 10 -nFE

validity

E} ted 15.05.2008
G20 14.05.2022

5. Mame of Ii ﬂb con Pyt Ltd.,
thers
a1
&. RERA Register:
registered | vid .' egistration no. 109 of
ed 24.08.2017
AR v
di b
7. Unit no. 4 4 ﬂ o1, Tower A
URU G A rasmosian
the complaint]
H. Unit measuring (super area) | 3309 sq. ft.
[Annexure  at page no.36A of
the complaint]
9. Date of allotment letter N/A
10. | Date of execution of buildes 04.02.2013
buyer agreement
s [Annexure £ at page no.36 of the
complaint]
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G Date I:lr St&ﬁ ﬂf construction Th& ﬂ.lit.hﬂrl hﬂi dﬂﬂldﬂd t.he
of the project date of construction as
1512.2015 |whjuh was agreed to
be taken as riat-e of start of

cnnstruninh for the same
project in other matters.
CR/1329/2019

It was admifted by the
respondent|in his reply that the
construction was started in the
maonth of Décember 2015 on

' -.' 15 uftrle reply

12. | Construction & Possessit

i ¥
clause ﬁﬂ That _{hﬂ company chall

mplete the construction of
53 d building/complex
h the said space is
hin 36 months
p date of execution of
gréement or from the
. construction

i' s/ later and apply
| |. grant of
letionfdccupancy

I .':13 The company on

tof o pancy/completion
shall issue final
he allottee who shall

| g e b
GURU R RE  eriorare

months after the completion date
as grace period to the company
after the expiry of aforesaid
period. [::jjphﬂix supplied)

13. | Total sale consideration Rs.66,14,583 /-

[As per payment schedule at page
no. 46 of the complaint]

14. | Total amount paid by the RE.ET.?EHTF

complainants [As per unit statement dated
28.02.2020 at page 77 of the.
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reply]

15. | Payment plan Construction linked payment
plan

16, | Due date of delivery of|15.06.2019

possession [Calculated from the date of start

of constructjon)
Grace period of 6 months is
allowed as has been decided in
CRno.1329 0f 2019

17. | Offer of possession Not Offered

18. | Occupation Certificate | Not obtained

19. | Cancellation letter e ,l 15 J L020

a? AN nexure BB at page no. 88 of

s xure R2 at page no. 96 of

.t" 1 1
20, | Delay { Ty,
possession | tll dal:e nt"

. , |
decision i. eﬁﬁ. Z{JEE x| L i } P ]
Facts of the com lﬁl’lg.r I. W RTF
| A%
That the respondent }@‘}qu& -_:_. nent for sale dated

01.06.2010 with the cﬁmﬁamam apoor, his father Mr,
B.R. Kapoor and br poor. In the said
agreement for saga@ g;ii e respondent had
already recei?edr Rs.ﬁ j?ﬂi{jtl'}‘- |3p a]] three family
members of ::unipfamants ncltidi hin‘.t ﬁ.s per the said
agreement for sale in consideration of sum of Rs. 4,70,11,000/-
already paid by the buyer to the respondent| in its entirety, the
respondent agreed to sell/transfer title and interest in40,000/- sq.
ft. super built-up area together with the propaértionate indivisible
and impartible ownership right in the land underneath. In the said
agreement sale consideration was adjusted |by the respondent

against the advance /unsecured loan of Rs. 4,10 crores paid by Mr.
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Sanjeev Kapoor, his father Mr. B.R. Kapoor and his brother Mr.

Pankaj Kapoor through a partnership firm

M/s Kapoor Sales

corporation and Rs. 60.11 lac paid by Mr. B.R. Kapoor.

Thereafter, the respondent did not do anything for nearly 2.5

vears and keep sitting with the amount

complainants and his family members a

ollected from the
[;:i after much of

persuasion finally executed a builder hu}rer.s agreement dated

04.02.2013. As per the agregmapt. the complainants booked

I' I'""'\‘_ W -'rl

-.
ft. (307.42 sq. me}nﬁf. __ .:.‘m, are
meter), It was ass _' nd represented to tl
|
respondent mat;l;;_ a:l ¢ 1 th
m
approvals and I he

(] n 1:.. ar

departments to de%ehﬂ‘g

time.As per the said a

said commercial space was ag

respondent had . ﬂﬁd tFr&y
inclusive of 2 covered :‘:arrpaﬁﬂdjw l /
That in the said huilﬂer buyer agrm;ime
again increased the time for completion of

more years. The same is opposed by the com

bearing No. 402-405 on

prnjer:t

of the respondent

i 149 sq. ft. {200 sq.
smplainants by the

5

Juired necessary

;,

josed project on the

authorities and

e gonsideration for the
56t as Rs. 66,14,584/- and the

Rs. 58,70,058/-

Lﬁe respondent has
project to be three
plainants due to the

fact that already 2.5 years has already hIn passed and the

complainants wish to increase further time
the respondent assured the complainants to
the same. At the time of execution of the

r 3 more years, but
compensate him for
said builder buyer
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agreement, the respondent misusing its dominant position had

coerced and pressurized the complainants to sign the arbitrary,
illegal and unilateral terms of the said hu::Lr‘s agreement and
when the complainants had objected to thnﬁE|arbltrar}' terms and
conditions of the said agreement and refused to sign the same, the
respondent threatened to forfeit the amount | Iready paid by the
complainants as sale consideration in respect ofthe said shops

and also to cancel their huultlg_g.ﬁ The complainants having no
.—-rw-:_-\'."li_

agreement. W LA

On 01.02.:2020 }h{; planants |
respondent tosee El}e progress '-le the proj ot
shocked and sur‘:ri;qd to "EEE
changes in the layout
shop/restaurant %Nq |
complainants. The esponde 1 tely removed the
flooring/Lantern of the ath fHereby make double the height
of 3rd floor for [Hns’%ﬂr!; ainants. Later on
asking from the sales :rgaqagqr ﬁrng ¢y and from other
sources it was fmiuid.’ n&’c*l:ﬁab—r& 'én'tLl‘: ieu of making more

profit from the project has revised the building plan of the project

\the site of | the
_ T: was completely
J‘= has made drastic

- pmercial space for
a]lucatad to the

thereby converting the 3rd and 4th floor intp one and designing
some theme restaurants in that place. The respondent has no right
to convert the allocated space of the compldinants on said floor

without the permission of the complainants
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That as per the clause - 5.2 of the said buyer’s agreement dated
04.02.2013, the respondent had agreed land promised to

complete the construction of the commercial $pace and deliver its

possession within a period of 36 months with a six (6] months
grace period thereon fromthe date of execution of the said buyer's
agreement. The relevant portion of clause - 5.2 of the shops
buyer's agreement is reproduced herein for the kind perusal of the
Hon'ble Authority

=

-.' ‘.r 'r -E
"The Company shall comp 1 is: -, the J;{lmstrurupn of the said
building/complex within which th wace is located within 36
mﬂnthj-ﬁ'ﬂm [hg dﬂtﬂ ﬂfﬂ Mra ’.: t ql"J v g | = E'FIF ﬂfﬁ'ﬂl‘?‘i thE .ﬂiﬂ'l"l'

of construction, whmhﬁwif ﬁjgprg 'i 'lf,.n W
However, the respcm "‘""!“?5“ d.the.

agreement and fa Eﬂ? ﬁ.llﬁll its 0 tion

s of said buyer’s
has not delivered

possession of smé.gb ps ey vias pn th e of filing of this
compliant. hﬂ T \ II

That from the da =I1f g and ';?'---. the respondent

_,H-..

had raised various dema ds fo the pay - ‘of on complainants
towards the sale n::gn_sil:leratlun 3f%aid shops/restaurant space and
the complainan : ﬁ isfied all those
demands as per the hu,y ent wi uut any default or
delay on their parts’ :ml& hh'!'e‘imr'h erwise also their
part of obligations as agreed in the buyer's agreement. The
complainants were and has always been ready and willing to fulfill

their part of agreement, if any pending,

That the complainants jointly and severally have paid the entire
sale consideration to the respondent for the said commercial

space as demanded as on day. The respopdent has issued a
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combined/cumulative ledger statement feJ' three agreement
executed with complainants from 01.08.08 to 31.03.14 and as per

the saidstatement the complainant have paid a total amount of Rs. _
3.57.29,479/-That the respondent has Issueh receipts from the
date of booking inthe name of both the cempllainants towards the
payments made by the complainants to the r_lespendent towards

sale consideration for thesaid commercial space.

That on the date agreed fu%a.l:.hLe delive of pe:-;sessied ie.
03.08.2016 of said commerejal spa
according to the hu;-,rers "T"‘e‘
approached the respcp{e:ﬁ: d its of fers«inquiring the status of
delivery of pesseiﬁuﬁ' st none had botiered to provide any
satisfactory an r:ﬁ:;"che {:em]ﬁm ant t the completion and

delivery said sh ps. Q'he comp ainants :
from pillar to m;gnﬂ fq?' he delivery ?

could not succzz\@i‘“-l_ const r-ir_ of “the

nowhere near to ce ndent has still not
delivered the completed of said '_._.'
That the respunili %RIE By .

“delivering of the
possession of t]'uf afor I;:I Uﬁr " ﬁ ;ﬂ tﬁi the terms and

conditions of the hu}rers agreement and Mnises made at the

time of bookingof said shops. The respondent has also failed to
fulfill the promises and representation made it while selling the

said shops to the complainants.

That the cause of action accrued in favor of the complainants and

against the respondent on 01.06.10 when the agreement for sale
was executed and again on 04.02.2013 when the complainants
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had bookedthe said shops and it further aroge when respondent
failed /neglected to deliver the said shops. T‘Ie cause of action is

continuing and is still subsisting on day-

-day basis, as the

respondent has still not paid the interest for the delayed

possession to the complainants.

C. Relief sought by the complainants:

13. The complainants have sought I"l:lHnwing relief(s):

il

D. Reply by respondent

Direct the respondent t!;la

e.%i,nterest at the rate of 18%
pa. on the total sai ‘f; .:_ ration |amounting to Rs.
58,70,058/- paid by ,,;1- ‘ for the said shops on

account of dela "@ JET! from the date of

payment till dﬁitfﬁ YRS “and vacantipossession of said
shnps_ - W

ol
Direct the Lm:l@t o possession  of

commercial sp&eiﬁ‘adhnpjr

admeasuring approximat per-area of approximately 3309
sq. ft. (307. 42&:1.&:1}{%] RcFrR-e {'of 2149 sq. ft. (200
sq. meter)

—~[QANA
Direct the ?ef'pmjldah &_J% ‘the unauthorised

construction in the allotted space of the complainants, which
was purchased by the complainants against full payment as

per builder buyer agreement.

14. It is further submitted that, the respondent along with the

complainants, decided to develop the said project "Neo Square”.

Page 9jof 33
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That complainants when observed that thene will be a critical

delay in the development of the Dwarka Expressway, they
I

expressed their desire to dissolve their rights in the respondent, in

exchange of area of 40,000 sq. ft. in aner—Cluf the project “Neo

Square”. Thus, leaving the respondent alone midway to develop
the project.

15. That, when associated with the respondent, the complainants had

16.

17.

invested funds into the project. ‘la—h,eu uf the funds so invested, the
complainants requested mﬁfi‘q sponde =Rt Lo cn1lwert these funds as
advance payment against hoo aking of units in|the project. To this
effect, Mr. B.R. Kﬂpuq,r‘_@. ¢ of .g_ iilmants] also sent a
letter dated 31.05. :'.- ﬂlr. 1€
invested amount towards a-:l"l‘ﬁ:ii&s

sondent to convert the

That pursuant tutE'e i‘equ nants, the respondent
converted the funds-i ' andes and executed an
agreement to sale earmarked units in

the project against the
Therefore, it is h\E ' nRE e “ plainants cannot fit
into the shoes of yer section 2 (d) of the Real
Estate [Hegmatln;n agﬁ }Jpgiej J(rt{r,t' é;ﬁ)é . The case of the
complainants has to be viewed differently as the complainants
themselves were the promoters at the initiation of the said
project. The complainants were very well aware of the status of

the project when they desired for their loans advances to be
converted to booking advances. It is pertinent to note that the

complainants backed out from the project, wil]h an ulterior motive
to extract unjust enrichment from the respondent.

Page 10 of 33
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|

18. That the agreement to sell dated 01.06,2010 and buyer's

19,

20.

21.

agreement dated 04.02.2013 were executed between the

complainants and the respondent prior to coming into force of the
Real Estate [Regulation and Development) Act, 2016. The terms of
these agreements were as per the applicable laws at that point of

time.

That the delay penalty, if any, that can bl claimed from the

respondent is only as per the t&_ﬁﬂg a_nl:i cnndluuns of the buyer’s

. Pena]l}l' is awarded in
: -=.‘.';':"' e Buytr s Agreement, then

RAVare prospective in
rtj\er submitted that
of the RERA Act, 2016

Bombay held that tf\iﬁ

nature and not retrosp

retrospective apﬁ M
is unconstitutio : the agresments

should be solely govern by the tTﬁﬂs dghpﬂdiﬂnns as laid down

- -._-'l"‘u'-..,-" "-_..-'

in these agreements.

That it is further submitted that if a project rTgistered with RERA,
it can be held liable only for future deadllrnes; those it might
breach after registration with the huthuril:y:. Any default before
the registration is beyond the ambit of R RA and beyond the
purview of the RERA Act, 2016 and hence beyond the jurisdiction
of the Ld. Authority. It is submitted that in this particular case the
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23.

24.
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obligation of the promoter to complete the project as per RERA
registration is 23.08.2021

That in terms of the agreement to sale, the booking advances was
adjusted towards the basic sale price and EDC/IDC. However, the
complainants were still liable to pay stamp duty, registration fee,
maintenance charges, service tax, VAT, BOCW cess, other charges
including taxes as required by law.

At the very outset, the r&spﬂpd%hu{nhly submits that as per the
R -lll‘:-:'_'.?.:‘

payment plan, attached to the b er's ag]'eiement, 10% of the

Basic Sale Price (BSP) was to be paid at the time of application for
booking of the said unit, the femainifig:989 of BSP + External

Charges (IDC)
signing of the agreemerit Additi asper the payment
2 | y, on Notice of
mp duty and other

Charges, as applicable; cable stamp duty,

registration fee, iﬁmj,ipte%gn charge
VAT and other ﬁx& j‘l‘& .' q:5

Agreement and /or applicable law of . has to be paid as and
EURISRAM

N’ W AV |
when demanded.

ige tax, BOCW Cess,
i’ldﬂf the Buyer's

That timely payment of installments and other applicable stamp

duty, taxes etc. is the essence of the agreement. Any default in
such payments hampers the construction rIn:u.:«\:ﬁs of the said
space. It was clearly agreed by the complainants to make all

payments as per the payment plan

Page 12 0f 33
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27,

28,
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It is further submitted that as per the accounts statement, an
amount of Rs. 79,24,730/- is still outstanding, including statutory

taxes which has not been paid by the complainants till date. While
signing the agreement the complainants had agreed in clause 10 of
the buyer's agreement to pay all taxes, charges, levies, cess etc. on
demand and incase of delay the same shall be Taid with interest

That the complainants have been time and again requested to
clear all the dues, including ihﬂ-.lbtax amount due on the |unit
Il g "-."i. I

24 1-':.' ] X
allotted to the complainants, How gver; over the period, payment
has not come through even after

. Epeat‘mii reminders. These
|.l""' Lk .
requests of the rEspt;pd%ﬂh 1 Ii_ -":.- ‘ears all these years
=l vt i

¥ . Iainants and as a

L

and are being blatan 2nored i y
result the respon ﬂl,i_trﬁﬁﬁ not f%d an I".i ent till date with

deng-ﬁj;ﬁ +_|.' i ﬂ ent request was
-

also sent to the ) fﬁ‘?n vide payment request letter dated
< 0 1 w "Lr

22.01.2020, requesting the clearanc i fiejdues ASAP. Al the

requests have been co o) ignored: by the complainants.

That when the o nd z  nofcome in despite of

AN

. et was bound te send

a notice dated 1{931:5?[]3’% 3}??}:’9 c::r'[umty to pay the
outstanding dues, failing which the respumﬂnt will be forced to

cancel the allotment.

respect to the o

reminders by lett

That keeping in mind the covid situation, the respondent afforded
the complainants 5 (five) months to clear the outstanding dues
after sending the Notice. However, the complainants deliberately
ignored the final opportunity and did not clear the outstanding
dues. Left with no other option, the respondent exercised its rights

Page 13 0f 33




29.

30.

1.

32.

e e e ]
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to cancel the allotment as per section 11(5) of the Real Estate
(Regulation & Development) Act, 2016,

As per section 11(5), the respondent invoked clause 4.5 of the
buyer's agreement thereby terminating the| buyer's agreement

and cancelling the unit allotted to the complainants by sending a
letter of cancellation dated 14.08.2020,

It is submitted that clause 5.2 of the buyer’s agreement provides

that the company shall compléte, the construction of the said

SRR
building within which the said spaceiis located within 36 months
from the date of execution.a 5 agre

i i
construction, which_g?g:':l%‘ abar: F

months is also m ne"" .
submitted that ;h;éi
04022013 and| th Sty chio

December 2015. Ace
handing over the possessit

ment|m' from the start of
grace period of 6

ey agreement. [t s

dn the month of
specified date’ for

in terms of the buye ' orin fterms of the RERA

registration ancl:zn L sho
| il
That the Ld. Autherity in ter'of Ram Avtar Nifhawan vs

Pt O 0 o W PO D i

M/s Neo Developers Pve. Ltd, ;éﬁp!%!}!#.}éiﬂ of 2019 vide
order dated 05.09.2019, which pertains to the same project "Neo
Square”, has held that the construction of the project has started

on 15.12.2015 and the due date of possession was 15.06.2019,

It is submitted that in this instant prnleult as per the RERA
Registration, the date of completion of the project is 23.08.2021,
Moreover, due to the on-going Covid-19 situation across the world
and the nation, force majure clause has been applied and various
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33.

34.

35.

36.

F. Jurisdiction of the authority:

37,

HARERA
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authorities have given extension to promoters for completion of

on-going projects. It is also pertinent to note that the Respondent

has already applied for the Occupation Certificate on 24.02.2020
for the project.

It is also humbly submitted that the respondent has already
received the approval of firefighting scheme vide Memo No.
F5/2020/110 dated 20.04.2020
That the complainants are trying 0 shlﬁ: its onus of failure on the
respondent as it is the comp "'xl ﬂ ho failed to comply his part
of obligation and miserably.failed’to"pay the|instalments in time
despite repeated _---.- ' reminde sing sent by the
respondent from time to'ti i

= PRI T |
Copies of all the i levant documents| El‘.l and placed on
record, Their aut mﬁmp:las ; 's e, the complaint
can be decided o !I:l‘if.-Tiqh Dd "(r- documents and
submission made by'the -_-j'-

. : Gﬁ‘v

Written arguments filed by “partie
e o el LARE Rl o
complainants hawf submittes w e arguments on

26.07.2021 and ‘the kr.eﬂypantrénr T Cubriltbd their written
arguments on 23.07.2021 and reiterated their earlier version as
contended in the pleadings.

The plea of the respondent regarding rejection of complaint on
ground of jurisdiction stands rejected. The authority observes that

Page 15 of 33
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it has territorial as well as subject matter jurisdiction to adjudicate

the present complaint for the reasons given below.

F.1 Territorial jurisdiction

As per notification no, 1/92/2017-1TCP dated 14.12.2017 issued
by Town and Country Planning Department, the jurisdiction of
Real Estate Regulatory Authority, Gurugralm shall be entire
Gurugram District for all purpose with offices situated in
Gurugram. In the present case, the Hmject in |question is situated

.r-rﬁ x

within the planning area of :" ,- I; district. Therefore, this

authority has complete te -'rn igdiction to deal with the
resent complaint. s '{{’

P p ‘/i‘ %

F.11 Subject ""F G

Section 11(4)(a) ofthe Acu-zm rovides thaf the promoter shall

n"' T
be respnnsihlem@ llottee '--'"' agreemient for sale. Section
v

11(4)(a) is m;:md%} ergu E 'i

Section 11(4)(a) Ire HEGU'

Be responsible I Jat Hi s and functions
under the provisio ﬂ ‘ 5% and ‘ qulations made
thereunder or g H'.:J- : for sale, or to

the association of n-ﬂmﬁ qi ﬂ*i @ Eﬁﬁ conveyance of
all the apamn‘enj.s.- p.llqt& or bul may be, to the
allottees, or the common areas to the association of ailottees or the
competent authority, as the case may be;

Section 34-Functions of the Authority:
34(F of the Act provides to ensure compliance of the obligations

cast upon the promoters, the allottees and the{real estate agents
under this Act and the rules and regulations mage thereunder.

So, in view of the provisions of the Act quoted above, the authority
has complete jurisdiction to decide the complaint regarding non-
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39.
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compliance of obligations by the prum+mr leaving aside

compensation which is to be decided by the adjudicating officer if

pursued by the complainants at a later stage.
Findings on the objections raised by the respondent:
Objection regarding complainants is in breach of agreement

for non-invocation of arbitration.

The respondent has raised an_ebjection that the complainants
TR, -

-
e
i ¥ .4
L

I
dings as per the provisions of

- st

i I
flat buyer's agreement which goftains provisions regarding

initiation of arhltral;t-ﬁﬁ_, ase of breach of

agreement. The fpljgvﬂn’é " ha w'ﬂtmrpﬂramci w.rt
1) 1E

arbitration in the ﬁqyw‘s agl*Eefntn

agresment, the ption of a sole

arbitrator appoiniedfiy. T ae g ' The venue of
grhitration shall be .-' and cheldngudne’sl arbitration shall

be English, The costs o anﬁ?bm;mw e tigrhe jointly by parties.
The respondent contended thatas per the terms & conditions of

the application fé‘l‘lﬁdﬂ%e@ %}Reﬁm parties, it was

specifically agreed-that in the e iuIa{ ufan;.r dispute, if any,
with respect to the |5rn'l-"f151u|:|~n‘al'J %pjr ﬂ'ie complainants,

the same shall be adjudicated through a:hitrahnn mechanism. The
authority is of the opinion that the jurisdiction of the authority
cannot be fettered by the existence of an arbitration clause in the
buyer’s agreement as it may be noted that section 79 of the Act
bars the jurisdiction of civil courts about any matter which falis
within the purview of this authority, or the | al Estate Appellate
Tribunal. Thus, the intention to render such disputes as non-
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arbitrable seems to be clear. Also, section 88 inf the Act says that
the provisions of this Act shall be in addition to and not in
derogation of the provisions of any other law Er the time being in
force. Further, the authority puts reliance on latena of judgments
of the Hon'ble Supreme Court, pm*tictdariyi in National Seeds
Corporation Limited v. M. Madhusudhan Reddy & Anr. (2012) 2
SCC 506, wherein it has been held that the| remedies provided

under the Consumer Protection Act are in adl:lil:iun to and not in

0, Mnseqfently the authority

derogation of the other Iawﬁ&l

.0 - L
"'I'

would not be bound to re irf'r to arhrtral:mn even if the
agreement between th{g@%gﬁ ; . r'.?n hitration clause. Further,
in Aftab Singh a ;.? £ : -d-'-*.'.'- and Ltd and ors.,
Consumer case pﬂ, ) 5 decided on 13.07.2017, the
National Consu IE]J'I.I. i' s5ion, New Delhi
(NCDRC) has h E::, u; l u flause in agreements
between the i:um I.II ders :'-:. i not circumscribe
the jurisdiction of a =- iji-i T tu-., ant paras are reproduced
below: RE

s HHARER A
the wlation  and
Developprent)h Act 2016 {ﬁ!!‘\ I Estate Act").

Section 79 of the #!?D ~_

*79, Bar aof jurisdiction - No civil court shall have jurisdiction’
to entertain any sult or proceeding in ct of any matter
which the Authority or the adjudicating officer or the
Appellate Tribunal is empowered by or \under this Act o
determine and no injunction shall be gronted by any court or

other authority in respect of any action taken or to be taken,
in pursuance of any power conferred by or under this Act."

It can thus, be seen that the sald provision expressly
ousts the jurisdiction of the Civil Court|in respect of any
matter which the Real Estate Regulatory Authority,
established under Sub-section (1) of Section 20 or the
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Adjudicating Officer, oppointed under J'Hbvserh'un 1} of
Section 71 or the Real Estate Appellant Tribunal established
under Section 43 of the Real Estate Act Is empowered (o
determine. Hence, In view of the binding dictum of the
Hon'ble Supreme Couwrt in A Ayvaswgmy (supra), the
matters/disputes, which the Aurhnriﬂe# under the Real
Estate Act are empowered to decide, are non-arbitrable,
notwithstanding an Arbitration Agreement between the
parties to such matters, which, te a large extent, are similar
to the disputes falling for resolution under the Consumer Act

36, Consequently, we unhesitatingly reject the arguments on

behalf of the Builder and hold that an Arbitration Clause in

the afore-stated kmdr of Agreements between the

Comploinant and e .*:'J;r I H‘*- annot | circumscribe the

jurisdiction of a ‘l"w Fora, notwithstanding the
3

amendments made to Sectlon-80f the Arbifration Act
While considering the [sstg e"'i Ainta nah%mty of a complaint
before a consumer jd'/r:!.ﬁ'n COMIMiss ‘Ey- e fact of an existing
arbitration clausg”tﬁi‘?ﬁ I:m; I . I_yer .31; sment, the Hon'ble
Supreme Court in ‘cage tItie:L as - MGF Land Ltd. V.
Aftab Singh in @»i’iﬂm pr}u‘*ﬂnhn 529-30/2018 in civil

appeal no, 23513-#351% 0 z(gmp ided ion 10.12.2018 has
upheld the aforesaid judgen 9 d as provided in

Article 141 of the Em}ﬂh&_’ ndia, the law declared by the
Supreme Court s frigyon all gow '. ithin the territory
of India and acco EE& s althor ind by the aforesaid
view. The releva{t pira iﬂ’ ﬂg Hdg@alﬁh&ﬂ% by the Supreme

Court is reprn-dur:ed heluw:

“25, This Court in the series of judgments as noticed above
considered the provisions of Consumer Protection Act, 1986
as well as Arbitration Act, 1996 and laid down thaot
complaoint under Consumer Protection Act being a special
remedy, despite there being an arbitratjon agreement tha
proceedings before Consumer Forum have to go on and no
error committed by Consumer Forum| on rejecting the
application. There is reason for not interjecting proceedings
under Consumer Protection Act on |the strength an
arbitration agreement by Act 1996, The remedy under
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Consumer Protection Act is a remedy provided to a consumer
when there is a defect in any goods or services. The complaint
means any allegation in writing made by & complainant has
also been explained in Section 2{c) of the Act. The remedy
under the Consumer Protection Act is confined to complaint
by consumer as defined under the Act for defect or
deficiencies caused hy a service provider, the cheap and a
quick remedy has been provided to the m%umer which is the

object and purpose of the Act as noticed o

Therefore, in view of the above judgements and considering the

pmﬂ'sin ns of the Act, the authority is of the view that complainant

A
beneficial Act such as the En L 4H ‘Protection Act,1986 and Act

of 2016 instead of going in :_;u':.. arbitration, Hence, we have no

hesitation in holding~th has the requisite

that the dispute does

jurisdiction to ent

not require to be

G. II. Objection regar

The respondent #:, plainants having

breached the terms s agreement and contract

TE ne GV
by defaulting in making timely ‘payménts. [Further the above-

mentioned mmm ﬂ orted by fhe builder buyer

agreement execu both the p: --.! ause 4.4 provides
o Bom 1 B %, \

that timely payments of i.ﬂga‘[ﬁkit;ik@'ﬁ_ 1pther charges as

stated in the payment plan as and when demanded is essence of

the agreement.

But The respondent cannot take advantage of this objection of
timely payments being himself at wrong firstly by still not
obtaining the occupation certificate and offering the possession of
the unit despite being delay of 2 years, 7 months, 10 days and the
complainants have already paid 90% |of the total | sale
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consideration till date. Therefore, the respnnr:lent itself failed to
complete its contractual and statutory obligations, Moreaver,
!

there is no document on file to support the contentions of the

respondent regarding delay in timely payments.

G.111 Objection regarding jurisdiction of authority w.r.t. buyer's

!
agreement executed prior to coming into force of the Act

Another contention of the respnndent is that authority is deprived
of the jurisdiction to go intur'l: o !.H-.,.a- retation of, or rights of the
parties Inter-se in acco -‘. nee 1"-r"":,'_ apartment buyer's

agreement executed betwie :- ar a5 angd no agreement for

Act or the said rules

'”f ity is of the view

4} hE T I._‘,. .n_stru.Edf thilt a"

has been execu tE
that the Act no provides

previous agreemiﬁﬁ &vij,l {JE Fe 'l
the Act. Therefnrefxxﬁ
have to be read and in| 'e==; eted harmonionsly. However, if the Act

e TR ! ol |
has provided for dealing with certair.specific provisions/situation

in a specific/particular man E ! tion will be dealt
with in amurdaﬁlﬁﬂ € after the date of
coming into fﬂrcééf;ﬁlig p':t*ahé @;@# %cua provisions of
the Act save the provisions of the agreements made between the

> al l‘ “.It ming into force of
’ - rules and agreement

buyers and sellers. The said contention ha5|heen upheld in the
landmark judgment of Neelkamal Realtors i.S‘uburbﬂn Pvt. Ltd.
Vs. UOI and others. (W.P 2737 of 2017) which provides as under:

"11%, Under the provisions of Section 18, the defay in handing
over the possession would be counted from the date
mentioned in the agreement for sale gntered into by the
promoter and the allottee prior to its|\registration under
RERA. Under the provisions of RERA, the promater is
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given a facility to revise the date of twlwp!etm.n af project
and declare the same under Section #. The RERA does
not contemplate rewriting of contract between the flat
purchaser and the promaoter.... I

122. We have already discussed that above stated provisions
af the RERA are not retrospective in n&wre They muay to
some extent be having a retroactive u!l' quasi refroactive
effect but then on that ground the validity of che
provisions of RERA cannot be |r:.'mﬂengen'. The
Parliament is competent enough to legislate law having
retrospective or retroactive effect A|law can be even
framed to affect subsisting / existing pontractual rights
between the parties in the larger public interest. We do
not have any n"ﬂuht in-ou; mind that the RERA has been
framed in the lirg jer. publi f-mtermiaﬁer a thorough
study and discu "'f-r:'j I gdE ac che highest level by the
Standing Comimig i.-, "‘*"" Ee.fe:t ommittes, which
submitced its detefed PéiioPt

Also, in appeal no. 1-:;3:?%
Led. Vs. Ishwer Siugh Dahiyas.in-o
Haryana Real Esrglt pellate Tﬂ' 1a

“34. Thus, ﬁv nyiﬂﬂ'ﬂ"
the eonsidered opiion that the pravisior
n ppepation and will be

quashre _
flefiliiay h :_ﬁ. SUUSrENLErER N0 EVen
Pl -:WT u..-”.hﬂuﬂ. Act where the
pnsaction ore 1-!'41 _'ﬂu ser of rompletion, Hence
in case af de!q,v L'IH'-' s Hverj.-a pOSsSession as per |
erms ord condith -'. gregiment for sale the
i Interest/delayved
s ir@te of interest as
ecl, unfair and

ugreemem t for sale is Hnrbfe to be ignored.”
The agreements are sacrosanct save and e t for the provisions
which have been abrogated by the Act itself| Further, it Is noted

that the builder-buyer agreements have been executed in the

¢ Eye Developer Pvi.
fed 17.12.2019 the

sion, we are of
15 of the Act are

manner that there is no scope left to the allottee to negotiate any
of the clauses contained therein. Therefore, the authority is of the
view that the charges payable under varipus heads shall be

payable as per the agreed terms and conditions of the agreement
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subject to the condition that the same are in i-:curdance with the

plans/permissions approved by the respective
departments/competent authorities and are not in contravention
of any other Act, rules, statutes, instructions, directions issued

thereunder and are not unreasonable or exorbitant in nature.

H. Findings regarding relief sought by the complainants:

mounting to Rs.

H.1 Direct the respondent to pay the interest ;t the rate of 18%

41.

42,

p.a. on the total sale cunﬂdemtinn

in; the said shops on
m:{:mmt ufdelay in delive :m_ﬂ 108 .'~*'-
: a:_ _-ﬂﬁ.,

Admissibility of delay nsseﬂsinn ::harges
"‘-.I-\L:'! --.l_ .4 x -l'fh ‘\\g
_h’ﬁlﬂﬁ@_ Ha g\fut gend to continue

sion charges as

In the present co

with the pruject‘,’T r
provided under the pfoviso to se¢

™)
if the proma LOmp plinable to give possession of
an apartment, pl ="

................... —-.,
Fruw'da\Eh_! \A Bﬁ d to withdraw from

the project. he sh .' !;_le ter, interest for every
month de-'ﬂj', an, at such rote
a5 may mprﬂstrmen‘ "

At the outset, it is relevant to comment on the preset possession
clause of the agreement wherein the pq!ssessinn has been
subjected to all kinds of terms and cundltinqls of this agreement
and the complainants not being in default umier any provisions of
this agreement and compliance with all pruvisrnn s, formalities and
documentation as prescribed by the promoter, The drafting of this
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clause and incorporation of such conditions |are not only vague

and uncertain but so heavily loaded in favour ¢of the promoter and
against the allottee that even formalities and documentations etc.

I
as prescribed by the promoter may make the possession clause

|
irrelevant for the purpose of allottee and the commitment date for
handing over possession loses its meaning.

The buyer's agreement is a pivotal legal document which should

ensure that the rights and hahﬂiﬁtgs nf both builders/promoters
Senfabd '
and buyers/allottee are ‘pro ,_, ‘candidly. The apartment

A ’
buyer's agreement lays do "*3 that povern the sale of
s el

different kinds of pr 5. 1k als. commercials etc.
between the buy -f ‘ b f 1 -‘-'-'-_ pterest of both the
parties to have a & rafted aﬁam\f'" nt buyef's agreement which
would thereby p the.ri; f u the Builder and buyer in
the unfortunate & nf‘a -:r tEI -i 4' rise. It should be
drafted in the sIm‘blf" ig oL “ age which may be

understood by a m\mwtﬂﬁ ;quff@ ordinary educational
background. It should s::m prmrimn with regard to

stipulated time nH A Rsh . 2 @partment, plot or

building, as the cg&w‘q be Hn‘i the Tlgl e:buyer/allottee in
case of delay in pnlirsa@s’s-ién of the unit, 'Fl él RA period it was a

general practice among the prumuter&fdewlnpers to invariably

draft the terms of the apartment buyer’s agrgement in a manner
that benefited only the promoters/developers. It had arbitrary,
unilateral, and unclear clauses that either blatantly favoured the
promoters/developers or gave them the benefit of doubt because
of the total absence of clarity over the matter.
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44. The authority has gone through the pnsseelsiun clause of the

45.

agreement. At the outset, it is relevant to comment on the pre-set
possession clause of the agreement wherein the possession has
been subjected to all kinds of terms and | conditions of this

agreement and the complainants not being in default under any
provisions of this agreements and in compliance with all
provisions, formalities and documentation a; prescribed by the
promoter. The drafting of thls clause and in}:nrpuratiun of such

single default by
documentations etc/aspres the promoter may make the
possession clause ifrele for. the
commitment daté E han'
apartment buyer’s

right accruing after delay iff'possessiefi. This is just to comment as
to how the hmld R .... sition and drafted

such mischievous lause in nt and the allottee is left
with no option I:néi;‘i' @im‘e \J/]

Admissibility of grace period: The respondent promoter has

proposed to handover the possession of the unit within 36 months
from the date of execution of this agreement or from the start of
construction whichever is later. In the present case, the promoter
is seeking 6 months' time as grace period. The grace period of 6
months is allowed as has been decided by the authority in CR No.
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1329 of 2019. Therefore, the due date of possession comes out to
be 15.06.2019,

Admissibility of delay possession charges at prescribed rate

of interest: The complainants are seeking delay possession
charges however, proviso to section 18 pm'.flddea that where an
allottee does not intend to withdraw from the project, he shall be
paid, by the promoter, interest for every mullth of delay, till the
handing over of possession, at | rate as may be prescribed and

ol
P

it has been prescribed undern L
reproduced as under:

Rule 15. Prescribet H “[Prowiso to section 12,

section 19] | il

(1) Farithe ] ségtion 12; section
18; and settang (4 ) df section 19, the
“ntere iall be the State
Bank f lending rate

+2%
Provided tha Fapk of India marginal cost
of lending rate" 1YL 51 all be replaced by
such benchmark ) rates yhith the State Bank of

to the general

India may 1@ 0 time for lendi
= HAR
The legislature ITW q;k‘st?g tﬂiegislaﬂnn under
the provision o gl 5 t e” u ds determined the

prescribed rate of interest. The rate of intereFt so determined by
the legislature, is reasonable and if the said rule is followed to

award the interest, it will ensure uniform practice in all the cases.

Consequently, as per website of the State| Bank of India lLe,

https://sbi.coin, the marginal cost of Ienqing rate (in short,
MCLR) as on date i.e, 25.01.2022 is @ 7.30%. Accordingly, the
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prescribed rate of interest will be marginal
+2% L.e., 9.30%.

gost of lending rate

The definition of term 'interest’ as defined unrier section Z{za) of
the Act provides that the rate of interest chargeable from| the

allottee by the promoter, in case of default, shﬂll be equal to the

rate of interest which the promoter shall be liable to pay the

allottee, in case of default. The relevant segtion is reproduced

below: =
.|':'| :_-.':_ :_:'\ :
“(2a) "interest” mean - & ' & of interest pavable by the
promater or the allott ;" ; he case may|be.
Explanation. —ngma pose of this clguse—

E-U thﬂ it 'I 1t '.-1;;'!I i;‘ i J_%

the d "—'ﬁ' r""’f"."‘-‘
HEres ‘which
#he alioteee, in st defol
Tn:grest pe 1" bjr the pro
- b jm.l'ir.‘r } s the-p
' ur yE

or part th f ;' :
the Interest pay 1-.1 b
ﬂﬂn@-

m the allottes .!:jr
all be equal to the

stershall be liable to

mater to the allottee

g pramater received the
1 . ' {the date the amount
: “j 'is refunded, and

to the promoter

allottee defauits in

payment to pioter ar'_- drearirpmd

Therefore, interest of F% ﬂ%ﬂ:a}{ﬁ‘A

shall be charged. at, the pfmg‘
respondent/ prnr&ul:er l.odi s

the complainants

t: 9.30% by the
ing granted to the

complainants in case of delayed possession charges.

On consideration of the documents availj:le on record and

submissions made by both the parties, the

uthority is satisfied

that the respondent is in contravention of the section 11(4)(a) of

the Act by not handing over possession by thldue date as per the

agreement. By virtue of clause 5.2 & 5.4 of the

executed between the parties on 04.02.2(

buyer's agreement
113, The developer
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proposes to hand over the possession of the apartment within 36

months from the date of execution of this agreement or from the
start of construction whichever is later with 4:1 additional period
of 6 months as grace period, The date of starit of construction of
the project is on 15.12.2015 + six munths!ﬂf grace period is
allowed so the possession of the booked unit was to be delivered
on or before 15.06.2019. The respondent has hem applied for the
occupation certificate on 24.{12 Zﬂlﬂ and same has not been

alithority. The authority is of the
i -"-'::‘T-"-:i?' the part of the respondent
to offer physical p}ﬂ%ﬁsldﬂ '_ wallotted unit to | the

complainants as pnijllp

en the parties. It is

the failure on p I}qf thE prome ' fillits obligations and
responsibilities 3 agreement dated
04.02.2013 to hai‘@ﬁ@ r - th in the stipulated
period.

Section 19(10) n:rf the Act ob: to take possession
of the subject u tiﬁvﬁlé E‘i fﬂ%am of receipt of
occupation certi nt; The respondent
has been applied amﬂﬁm glh 24.02.2020 and

same has not been received yet from the competent authority
Therefore, in the interest of natural iuﬁﬁtﬁt the complainants
should be given 2 months' time from the date of offer of
possession. This 2 months' of reasonable tlmeiis being given to the

ot of loglstics and

complainants keeping in mind that even after intimation of
possession practically he has to arrange a F

requisite documents including but not limited to inspection of the
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completely finished unit but this is subject to that the unit being

handed over at the time of taking possession is in habitable
|
condition. It is further clarified that the delay possession charges

shall be payable from the due date of possession + six months of
|

grace period is allowed ie. 15.06.2019 till actual handing over of
|

possession or offer of possession plus 2 months whichever Is

earlier,

Acmrdingiy the non- :umpllaqga uf the mandate contained in
g ) of the Act on the part of

uch the complainants are
rate of interest i.e.

.over of possession
is earlier as per
' 181y ?f‘tﬁe a&ct read With rule 15 of the
,1[111] of the aﬁ nFZCﬂ.BF J] ,/

H.2 Direct the respundent to handuver the possession of
commercial space for shng,frestaural;t bearing no. 402-405

on 4th floor in tower A in the said prn]em of the respondent
admeasuring ap I"I.'l}[iIl'l-‘rltPijF super area |_|,1‘f approximately

provisions of s

rules and section

3309sq.ft. YAS MLV,

The respondent has applil*d ﬁr Df‘*ﬂf'mtqg /above-mentioned
project on 24.02, 2020. So, in su-::h a 51l:uat1un' no direction can be
given to the respondent to handover the puss!ﬂsﬂun of the subject
unit, as the possession cannot be uf‘fered:tﬂl the occupation
certificate for the subject unit has been ubtainied.

H.3 Restrict the unauthorised mnstrn:l:ilun in the allotted
space of the complainants which was purchased by the

complainants against full payment as per builder buyer
agreement.
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The complainants have alleged in his ckmplaint that | the
complainants have visited the site on 01.02.2020 to see the

progress of the project but the respundenl has made drastic
changes in the layout of the floor. The respondent has completely
removed the flooring/ lantern of the 4t floor thereby make double
the height of 3 floor for unknown reasons Further | the
complainants have submittad that the resp{undent in view of
making more profit from the prgjec!; it has 1|'euised the building

plans thereby converting 31'1 -;-,,,,- ' ﬁpnr into one and designing
| n:,-.'-= E ph u!tugraphs of changes

some theme restaurants in t Al place.
in lanternfﬁﬂunng b ,:‘;the

the unit allocat E;r I
comply with the % siong. i

case thereisa Hb gd‘ﬂiti n

52. The -:umplainanl:ﬁ we aﬂa 405 on 4th floor in
tower A in the pro g "I‘-i‘en "‘M"h‘?r the respondent builder for
L

a total conside - er the payment

schedule given op- page %WL Hﬁer that BBA was
executed on 04.02:2013, th Hider continued to
receive the payments against the allotted unit. It has brought on
record that the complainants had deposited several amounts
against the allotted unit and paid a sum of Rs. 57,76,909/- as per
unit statement dated 28.02.2020 at page 77 nlt the reply. It is to be
noted that no demands were raised against [for instalments due

towards consideration of allotted unit rather the demands vide
letters dated 22.01.2020 were raised in respect of outstanding
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VAT payments and this led to cancellation of his unit vide letter
dated 15.03.2020 and 14.08.2020.

There is nothing on record to show that after cancellation of the
allotted unit vide letter dated 15.03.2020 and 14.08.2020 the

respondent builder returned the remaining paid up amount to the

complainants after deducting 10% of total pri I of the said unit as
per clause 4.5 of the buyer's agreement dateje 04.02.2013. So, on
this ground alone, the I:Encellarjm;k of mlnnedl unit is liable to be
cancellation of l‘.he allotted unit by

- a5 pe g pmv%smns of regulation
11 of 2018 framed ﬂhﬁ i 1,, & |E$m1:e Regulatory
Authority, Gu a}?’ A e \ 10% of total sale
consideration a @r est rnuney am:l sending the remaining
amount to the all e Emmeﬂﬁ : '_ thatwiis also not done. So,
on this ground alkm'; 1 it Is not valid in the
eyes of law. The co p_
and the unit is still r‘lbt,hcﬁ The 'cancellation letter as per
annexures R8 and R9 arEN? . EI.'I and 14.08.2020 whereas

the complaint waﬂﬂiﬂ%ﬂ E R te of cancellation

of the units, the project is;still incomplete and even today there is
no OC, It seems uhtﬁﬁ{ﬂén'g-éég?@é’h}ﬁ Enmplall:lt filed by

the allottee, the promoter has cancelled th{_& unit although no

.= 1

substantial amount is due towards allottee Hlﬂﬂ even if it is due,
the allottee will not make the payment as% project is already
delayed. Hon'ble Supreme Court has also nhséwed in many cases
that in case of delay in projects, the allottee cannot be forced to
make payments when he is not sure about the possession. The
project being delayed the allottee is entitled for delayed
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possession charges and whatever dues have | een shown by the
promoter is not the correct depictions of dues as no adjustment of
delayed possession charges have been made.|The cancellation is
also not as per BBA and same is set aside exen‘!:ising powers under
section 11 (5) of the Act, 2016,

The complainants have placed Facebook screenshots from the

page of neo developers pvt Ltd. for the. date of start of

construction such as 29.10. zm,;.qu 01.2013 :Hnr.l 23.04.2013 but
?5

whether any EuthEnthll'_',l'

|
%wsame can be given for

Wer IL": in negative. While

i I
9/2019 Wwhich was decided on
h - in .'*-..-- project that the date

AV
1 - ; [ f
| ot § |

Eﬁ&@ o

L
Directions of the auﬂ}}rﬁ%“ RE u“}
Hence, the aut ﬁn m r and issue the
following directi f2016 to ensure

compliance of niﬂfgntlg: %:{:sl_:‘lc I_a,ﬂ&;ﬁf;ﬂlmtnzr as per the
function entrusted to the authority under section 34(f) of the Act

of 2016:

basis of evidence

ction s no
to fix the date of

i. The respondent is directed to pay the interest at the

prescribed rate Le. 9.30% per annum for every month of
delay on the amount paid by the complainants from due
date of possession + six months of grace period is allowed
i.e. 15.06.2019 till actual handing over of possession or
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offer of possession plus 2 months whig

hever is earlier. The

arrears of interest accrued so far shall be paid to the

complainants within 90 days from the
per rule 16(2) of the rules.
ii. The complainants are directed to pay

|
idate of this order as

outstanding dues, if

any, after adjustment of interest for t]1||a- delayed period.

iii. The rate of interest chargéable from | the

cumplamantsfallnl:tees by I:he pmmntller, in case of default

shall be charged at; ’:'-E‘:;"‘i"' ?=

respondent/ }:llr::nrﬂ.«lrﬁﬁ_E b

e i.e, 9.30% by the

Which/ls the same rate of interest

pay the allottee, in

which the pr:-ye{tq ﬂ}h e liable
iv.

The respon

complainants w

55. Complaint standsﬁf% }@ ﬂf‘ Rf

56. File be consigned to rﬂgiqqf!'}’u Jf’ P, f\x [\

N -

(Vijay Kumar Goyal) (Dr.
Member

the provisions
i case there is a

A

Khandelwal)

hairman

Haryana Real Estate Regulatory Authority, Gurugram

Dated: 25.01.2022

Page 33 0f 33




