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BEFORE THE HARYANA REAL ESTA REGULATORY
AUTHORITY, GURUGRA

ORDER

The present complaint has heen

complainants/allottees under section 31

(Regulation and Development) Act, 2016 (in

with rule 28 ol' the Haryana Real Esta

DevelopmentJ Rules, 2017 (in short the Ru

section 11(a)(a) of the Act wherein it is inter

the promoter shall be responsible f,

filed by the,

f the Real Estate,

hort, the Act) fead

(Itegulation and

esJ for violation ol

alia prescribed that.

r all obligations,,

ion of the Act of ther

int No. 3430 of 2020

Complaint no. 3430 of 2tl20
Date of filins com 20.L0.2020
First date of heari L0.L2.2020
Date of decision 25.OL.2022

Mr. Baldev Raj Kapoor

Complainarnts

Mrs. Sarla Kapoor
Both R/o: R-664, New
Delhi

M/s Neo Developers Private Limited
R/ o: 32P, Pusra Road, Delhi-l. L0005 Respond$nt

Dr. KK Khandelwal

Shri Vijay Kumar Goyal

APPEARANCE:

Sh. Anand Dabas (Advclcate) Complaina]nts

Sh. Venket Rao (I'dvocate)

responsibilities anrd functions under the provi
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rules and regulations made there under

the agreement for sale executed inter se.

A. Unit and proiect related details

the allottee as per

The particulars of the project, the details of sa e consideration, ther

amount paid by the complainants, date of p handing over

the possession and delay period, if any, have

following tabular l orm:

een detailed irn ther

int No. 3430 of 21X20

,,,!1!.{Qrmatio
", Sector 109,l.'1Nbo lSqua

Gur,ugram

Project area

dated 15.05.20

lo 14.05.2022
DTCP licen# i' no. ahd

validity status agd vBlid u

lflcon Pvt. Ltd.,

others
Name of lice'nsee Shrimraya

tion no. 109 o
24.08.2017

RERA Registepefll
registered

23.O8t.202

Unit no. 402-4.05,41

[Annerxure

fl.g1or, Tower A

,pt!page no.364

3309 sq.ft.

[Annelxure
the compla

at page no.36A

Unit measuring [super area)

Date of allotment letter

04.02.2013

[Annexure
complaintl

at page no.36 o

Date of exercution of builde

buyer agreement

Page2),

Project name and location

Nature of the project

RERA Regisltratior:r valid up
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FHARERA
h GURUGRAM Compl rint No. 3430 of 2t:" 20

1_1. Date of start of constructior
of the project

The authori
date of cons
15.12.201,5
be taken as
constructior
project in ot

cR/132e /2
It was admi
respondent
constructio;
month of Dt

l;huge 15 of t

Ey has decided th
truction as

which was agree(
date ofstart of
r for the same
:her matters.
019

ned by the
in his reply that t

r was started in t.
rcember 2015 on

he reply

aL

dto

ln.

f"
72. Construction

clause
Possessiolr 5.2 llhat

complete t
'the said
wif,hirr whi
Iocaterd w
from the d

start (

whichever
for
completion
certif[cate.
grant of oc

certificate
letters to tl
rvithirn 30 d
cluers,

5.4 That the

5;rants an ar

months afte

as Elrerce pel
;rflter the ex
period. (en

this iagree

;he company s

he constructiorr
building/coml

:h the said spar:
itlrin 36 mor
atp of executiol
mdnt or from
$;, construcl
'fs'later and a1

,=' $rant
/occupancy
The company

cupancy/compler
shall issue t

te allottee who s

ils, thereof remi

rallottee hereby r

lditional period r:

r the completiorr
'iod to the compa
riry of aforesaid
phasis supplied

rall
of

rlex
:is
ths
rof
the
ion
ply
of

on
:ion
inal
hall
; all

Llso

f5
date
ny

13. Total sale c<lnsideration Rs.66,L4,5€

[As pr:r pay
no.46 of th

3l-
ment schedule at:

: complaint]
pag(

'14. Total amount paid by the
complainants

Rs.57,76,9C

[As per unil
28.02.2020

e/-
:statement date<:

at page 77 of the

Page 3i 33
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I

Compl int No. 3430 of 2020

replyl
15. Payment plan Constructio

plan
linked payment

L6. Due date of delivery of
possession

t5.06.2079

ICalculated
of construct
Grace peri<
allowed as
CR no.1329

rom the date of rdtart
onI

d of 6 months iJ
ras been decided in
of 2Ol9

77. Offer of possession Not Offered

18. Occupation Certificate Not otltaine
L9, Cancellation letter L5,03.2020

[Annexure
the replyl
r4.0e.zozo

[Apnexuie
the re'plyJ

9 at page no. 96 0f
'.

B at page no. BB {f

20. Delay in ,,' ,ilelivery '-'lrfl
possession till the date of
decision i.e;:2S.0f ,2022'"'" i

2'yearsj7 $ rhths, 10 days I

I

Facts of the complaint:

That the respondr:nt had executerd an agree

01.06.2010 with tlhe complainant:; Sanjeev Ki

B.ll. Kapoor and his brother Mr. Panl<aj I.

I
ag;reement for sale, it was duly recorded that

al.ready received Rs. 4,70,1,1,000/- from tt
members of contplainants, including him.

ag;reement for sale in consideration of rSutTl ,

already paid by the buyer to the respondent

respondent agreecl to sell/transfer title and int

ft. super built-up area together wiLth the prop

and impartible ownership right in the land unr

ag;reement sale consideration was adjusted

ag;ainst the advance/unsecured loan of Rs. 4.1

l

:ent for sale d6ted

poor, his father Mr.

lpoor. In the Said

fie..tpondent had

e-. all three fa{nily

As per the said

rf Rs. 4,70,tI,0Q0/-

in its entirety, the

erest in40,000/' sq.

rrtionate indivigible

erneath. In the Said

by the responflent

) crores paid b5zl Mr.

Page 4 Qf 33
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ffiGURuGRAM I@-^b 3430"ra"L]

Sanjeev Kapoor, his father Mr. ,.*. ***.]*ris **.;.
P:rnkaj Kapoor through a partnership firm I U7s Kapoor lSales;

corporation and Rs. 60.LL lac paid by Mr. B.R. l rpoo..
I

Thereafter, the respondent did not do anyt[ing for nearly 2.5'

years and keep sitting with the amount lcottectea from ther

complainants and his family members ,frd iafter much o1

I

persuasion finally, executed a builder huyerfs agreement clatedl
I

04.02.201,3. As p)er the agreement, the colmplainants bookedl

commercial spacer for shop/rrytqurant beariln8 No. 402-405 onr

0,1th Floor in Tovver - A in,the said nroiecJ of the responrdenl:

a<lmeasuring approximatefy 
.i,upOr 

hrea of aRlroxirnately 330,9 sq.

ft, (307.42 sq. merter) and Qonered area of 
lt+O 

sq. ft. (200 sq.

m.eter). It was assuredrand repiesented to the 
[omnlainants 

by ther

rerspondent that it had already taken the 
lreUurired 

necessary'

allprovals and shnctions from the concerr]ed authorities and

dr:partments to develop and complete the Rrofosed project on the:

time.As per the said agreement the total sale 
lonsideration 

for the:

serid commercial space was agreed as ns 
{O,f+',584/- 

ancl ther

rerspondent had acknowledged the receint lof Ils. 58,70,058/''

irLclusive of 2 coverred car parking's 
I

That in the said builder buyer agreernent 
fhe 

nesnondenlc has

again increased the time for completion of 
lRroiect 

to be tlhreel

rrrore years. The same is opposed by the comflainants due to thr:

fact that already' 2.5 years has alrearly blen passed ancl thrr

complainants wislh to increase further time ftr 3 more years, but

the respondent assured the complainants to 
lcomRensate 

him fon

ttre same. At ther time of execution of thel said builder tluyerr

I

I

I Page 5i of 3i|
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other option and to found tffidffiJ;1
. '41'ffii$'

agreement.

6. On 01.02.2020 the :,comhlaihants

int No. 3430 of 2020

agreement, the rr:spondent misusing its do inant position had

sign the arbitrary,coerced and pressurized the complainants

illegal and unilateral terms of the said bu s agreement and

when the complainants had objected to those

conditions of the said agreement and refused

respondent threatened to forfeit the amount

arbitrary terms and

sign the same, thel

lready paid b;/ the:

complainants as sale consideration in res ct ofthe said shops

and also to cancel their booking. The com lainants having ncr

and being chtiated

said shops buyer's

respondent tosee'tHb progr6$i of th'e"proj

shocked and surfrri's$d to S'be that fespo' ,:

changes in the layotll.f,t\e floo--liin whlchlf

slrop/restaurant bearing No. 4,02-401i

cr:mplainants. l'he respondent has compl

had under duress and coer.ldffi.ii#,rhi{gned ttr

flooring/Lantern of the 4th floor thereby ma

of'3rd floor for reasons unknown to the cot

.the site of the

but was completely

rt has made drastir:

lmmercial space for

; allocated to the

ltely' removed the

re double the height

rplaiinants. Latrar ort

:ct and from ,other

ieu of making more

g plan of the project

) one and desilgning

rondent has no night

inants on said floor

asking from the sales manager of. the proi

sources it was fo,rnd ori tt rt respondent in

profit from the project has revised the buildi

thereby converting the 3rd and 4th floor int

some theme restaurants in that place. The res

to convert the alnocated space of the compl

without the permission of the complainants

Page 6 of 3i3
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That as per the clause - 5.2 of the said buye

04.02.20\3, the respondent had agreed

complete the construction of the commercial

possession within a period of 36 months wi

grace period thereon fromthe date of executi

agreement. The relevant portion of clause

buyer's agreement is reproduced herein for th

Hon'ble Authority

"The Company shalt complete -the constructi
building/complex within which'iffi f,,i!$space is,
m o nth s fr o m th e cl a te of e x ecuddffi gR il : Aglg e m e n

of construction,whicheuef is'to\iyr'lil ].ii ,_ ", 'i,:,r.

8.

However, the respondent h$

agreement and failed to fulfill its iibligations

possession of saidl shops even today,hs on tti

compliant.
:"te :: 1+

That from the date of booking and till

had raised variours demands for the pq'rnsn

towards the sale consideration of said strops/

ttre complainantrs have duly paid and

demands as per the buyer's agreement wi

delay on their parrts ,rd hruu jrtol=rufufled'

part of obligations as agreed in the bu

complainants were and has always been read

their part of agreement, if any pending.

That the complainants jointly and severally

sale consideration to the respondent for

9.

space as demanded as on day. The respo

int No, 3430 0f 2020

s agreement clatedl

and promiserl tc,

and deliv,er its;

:h a six [6) months;

of the said bufer's

5.2 of the shops

kind perusal of the

of the said
ted within 36

or from the start

s of said bufer's;

has not delirrerecl

flate of filing o{ thir;

Ly, the respon]dent

of on complairiants
l

estaurant space and

,tisfied all thosr:

out any default or

'brwise also 
]thei:r

r's agreement. Thr:

and willing to fulfill

ve paid the entir,e

e said commQrciarl

ent has issued a

of 3,3Page
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combined/cumulative ledger statement fo

executed with complainants from 01.08.08 to

the saidstatement the complainant have paid

3,57,29,479/-That[ the respondent has issu

date of booking inthe name of both the comp

payments made by the complainants to the

sale consideration for thesaid commercial s

10. That on the date agreed for ,fihe delive

03.08.20L6 of said comme@ffi$;q,ee;as per

according to the buyer's ,il$f,qu1h6nt, the
&,.

ap p ro ach ed th e re sp o n{"ent andt,tt$riofficgrs [n

dr:livery of possession but none had

satisfactory answer to the complainants abou

dr:livery said shops. The cornplainants, t

from pillar to post asking for tfrle deli,yeiV

could not succeed:as,the cohstruction of

nowhere near to completion and the rbs

11.

dr:llivered the cornpleted possession of said sh

That the responctent by commit.ting delay

prcssession of the aforesaid shops has vio

conditions of the buyer's agreement and p

time of booking o,f said shops. The respronde

ftrlfill the promises and representation mad

said shops to the complainants.

That the cause of action accrued in favor of

against the respondent on 01.06.10 when th

was executed and again on 04.02.2013 wh

12.

Page 8i of 3il

int No. 3430 of 2020

three agreeffienl:

31.03.14 and as per

total amount df Rs,

receipts from the

ainants towards thel

spondent torvrrards;

of possession i.e,

te of booking; and

complainants had

uiring the statrrrs of

had bothe to provide any,

the completion and

r kept runfirinp;

the said spacrX bul:

e said project was;

ndent has still not

ps.

n r delivering of the:

te0 the terms ancl
+-.
mises made at the

t has also faildd to

it while selling the

e complainant! ancl

agreement for salt:

the complainant:;
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had bookedthe said shops and it further aro

failed /neglected to deliver the said shops. T

when responrflent:

continuing and is still subsisting on day-

e cause of action is;

-day basis, as; ther

respondent has still not paid the inte t for the delfyed

possession to the r:omplainants.

C. Relief sought by the complainants:

13. The complainants have sought following reli

at the rate of 'l"Bo/ct

amounting to Rs.

the said shops on

from the dale of

t'possession ol' saiil

Direct the respondent to handover

commercial space for shop/restauratrt be

04th floor in Tower * A in the said proj
t*- 

.t "* 
^ 

-.1o, 
*#i".

admeasuring erpproxirii tely'Iiiper"a?ea of

sq. ft. (307.42 sq. meter) and

sq. meter)

iii. Direct the respondent to restrict

construction in the allotted space ol the

was purchased by the complainant:s aga

per builder buyer agreement.

Reply by respondent

It is further submitted

complainants, decided to

that, the respond

!

payment till dslivery ofphysi'Caliand

shops.

are

int No. 3430 of 2020

develop the said p

i. Direct the respondent to paj,lthe

p.a. on the total sale edh$ideration

58,70,058/- paid by the' iomplainants

account of de)iay.,'in'dellvdfing

Page 9t of 3il

e possessio:n orfl

No.402-405 on

of the responflenl[

roximately $SOel

b^f 2149 sq. ft. [200

the unauthofisecl

full payme$t a:;

along wittr the

"Neo Squlare".
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That complainants when observed that the

delay in the derrelopment of the Dwarka

expressed their desire to dissolve their rights i

exchange of area ,of 40,000 sq. ft. in Torver-C

Square". Thus, lea,ving the respondent alone

the project.

15. That, when associiated with the respondent,

invested funds intrc the proje$. Irq-- ligu of the fi
-r r'rr.-:1.. .:.r .,

complainants requested ,h.# ,- $lit to co
, ._ j,4,.,

advance payment against bo;ft@profunits in

effect, Mr. B.R. Kapoor [father of the iompt

letter dated 31.05.2010 requgiting the respo,

1,6.

invested amount fo#a-ilds adtffiiices. ,*'
#

That pursuant to$

converted the furJs into the,,boot<ing advanr

agreement to sale with the compllainants and

thre project against the said advances.

Tl:rerefore, it is humbly subrnitted that thLe co

into the shoes of a regular Allottee, ils lper se(

Estate [Regulation and Development) ,Act,,2

complainants has to be viewed differently

themselves were the promoters at the in

project. The complainants were very well a'

the project when they desired for their I

converted to booking advances. tt is pertin

complainants backed out from the project, wi

t7.

to extract unjust enrichment from the respon ent.

int No. 3430 of 2020

the request of the complalh

will be a critical

Expressway, they

the respondent, in

of the project "]Neo

midway to del'elop

e complainantsi had

nds so investecl, the

rt these funds as

the project. To this

inants) also selnt a

t to conver{ the

rI I

ts, the respondent:

lC and executerd an
l':ll

.:..

earmarked unilts inr

ainants cann{t fit:

idh 2 (d) of the Reall

,1.6; The case o{ ther

s the complaitrants;

iation of the saidt
I

are of the statgs ol[

ns advances tb be:

nt to note that thel

an ulterior motive:

Page 10 of 331
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That the agreement to sell dated 01.06

agreement dated 04.02.20t3 were execr

cclmplainants and the respondent prior t.o co

Real Estate [Regullation and Development) Ac

these agreements were as per the applicable

time.

19. That the delay penalty, if any, that can

respondent is only as per the-tgp4" and co, :"J''1 ",

agreement dated 04.02.20[fiffifif.drAu pe

addition ro the prescribed.rt[i1fi$j$8 iin" r,
" it

the differential anoou4t,"Sill ber#ld the natthe,
,.

isr most humbly submitted that, awarding of

r,r,ithin the jurisdiction of the Ld. Authority.

20. That in the matter of Neel Kama'l Reallior

U'OI & Ors (SCC Online Bom gil0?),, the H

Bombay held th:rt the provisio:ns of RERA

nature and not retrospective, lt is' .fu

retrospective application of th; provirsions o

is; unconstitutional. Therrefore, the perrties

should be solely [lovern by the ternrs and co

in these agreements.

21,. That it is further submitted that if a proiect

it can be held liable only for future deadl

breach after registration with the Authori

the registration is beyond the ambit of R

purview of the RIJRA Act,201,6 and hence be

of the Ld. Authoriity. It is submitted that in

Page 1:l]of 33

int No. 3430 of 21J20

010 and bulrer's;

ted between thel

ing into force o[ the

.,20t6. The terms of

aws at that poiint of

claimed from the

itions of the buyer's

Ity is awardef, irr

r's Agreement, thert

f "Compensatioh". It

mpensation is not

(P) Lafl, vs'.

rble High Coulrt of
tare prospectiye in

Ier submitted rthat
I

$e RERA Act,20L6

& ,rr" agreenfents

ditions as laid down

gistered with RIERA,

nes, those it rnight

Any default brpfore

RA and beyon{ the

ond the jurisdiction

s particular case the
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obligation of the promoter to complete the

registration is 23.08.202t

22. That in terms of ttre agreement to sale, the

adjusted towards the basic sale price and E

complainants were still liable to pay stamp d

maintenance charges, service tax, VAT, BOC

including taxes as required by law.

23. At the very outset, the respopdgiiltibUsrbly su
irr"{{'i .'i ',

payment plan, attached 1e,:15AilhByh1'5
',;. ffiii;,;i.,':l

Basic Sale Price (EISP) was,to,Bry$$fidat the ti
t,t. , ,'

br:oking of the sarid unit, the f"emaining

Development Charges (EDC) .f Infrastru

Charges (lDC) was:to be paid within 45

Pr:ssession- the IFMS; Registration Charges, S

Charges, as appJ[icable. Further', any appl

registration fee, maintenance charges, servi

signing of the agteement Additionally, or

schedule the coinplainants r,Wefe liable to

V,r\T and other taxes and charges pa'yable

A;flreement and/r:rr applicable law of the lland,

when demanded"

24. That timely payment of installments and ot

duty, taxes etc. is the essence of the agree

such payments hrampers the construc'lion

space. It was clearly agreed by the compl

payments as per tlhe payment plan

int No. 3430 of 2t)20

roject as per t(ERl'

king advances; was;

/IDC. Howeverf the

ty, registratiof fee,

cess, other .rrt.gu,

mits that as per the:

ment, Llo/o ol the

e of applicatio{r for
I

of BSP + Extqrnal

q*." Developfnent

s bf booking o[ onr

:8". 
the Rarftenr:

ply, on Noticp ol[

mp duty and fther
cable stamp {uty,

tax, BOCW Oess,

under the Buyer's;

as to be paid a:r and

r applicable s'lamp

ent. Any default in

rocess of the saicl

inants to makp all

Page 12 pf 33
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25. It is further submitted that, as per the a

amount of Rs. 79,"24/30/- is still outstandin

taxes which has not been paid by the complair

signing the agreement the complainants had a

the buyer's agreement to pay all taxes, charg

demand and incase of delay the same shall be

26. That the complainants have been time and

clear all the dues, including ffi;.,ta,x amou
- .{-.:,,11 i',:.irl

allotted to the complainant$+Hoxrure{+!ry over
F' 'ryr ; \. i l.alif "#i:l-l.ltli:

has not come through evd'ffffii.$'i'epeat

rerquests of the respondent is, falting on deaf

and are being blatantly ignored by the co

result the responcnent has not received any p

respect to the outstanding amounts.,Thirt a

also sent to the cornplainhnts vide paymenf,.

22.01,.2020, requr:sting the clearance of the

requests have been completely ignored try the

27. That when the outstanding payments did no

rt,rm.inders by lett,ers and calls, the respclnden

a notice dated t!;.03.2020 giving a finirl op

outstanding dues, failing which the respond

crancel the allotmelnt.

That keeping in mind the covid situatiott, the

the complainants 5 [fiveJ months to clear

after sending the Notice. However, the comp

ignored the final opportunity and did not c

28.

dues. Left with no other option, the responde

Page 1il of 3i3

nt No. 3430 of2020

unts statement, an

including statutory'

nts till date. White

in clause 10 of

levies, cess etc. orr

aid with intere,$t.

again requested tcr

t due on the unil[

e period, pay/prentt

reminders. I'hese:

ears all these 1/earr;

plainants and as a

ment till date wittr

ent request was

uest letter dlatecl

dues ASAP. All tht:

complainants.

come in desRife of

was bound to bend

rtunity to pay tht:

nt will be forced to

espondent aff<rrded

e outstanding due:s

ainants deliberatel;7

ear the outstarndinlg

t exercised its r:flghts
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to cancel the allotment as per section 11(5

(Regulation & Development) Act, 20L6.

29. As per section 1t(5), the respondent inv

buyer's agreement thereby terminating the

and cancelling the unit allotted to the compl

letter of cancellation dated 1,4.08.2020.

30. It is submitted that clause 5.2 of the buyer's

that the compan'F shall comple;[e the cons

which the sdlUiffidld;if locate
'lul ,,

from the date of execution,,offiis:agieement

construction, whiichever is lat'er", Further, a

rnonths is also mentioned in the Lruyer'

submitted that the saicl buyer's agreemen

O'4.02.201,3 and the cr:nstruction stirrted

Decembe r 201,5. ,\ccordingly, the due date

handing over the possession of the unLit has

31.

in terms of the buyer's agreemeilt, nor in

registration and hence, the complaint should

That the Ld. Authrority in the'iladbr oi Rarr'

M/s Neo Developers'I'vi, Ltd, complaint No

order dated 05.09.2019, which pertains to

Square", has held that the construction of t

on 15.12.20L5 anrC the due date of possession

It is submitted that in this instant proj

Registration, the date of completion of the p

IVIoreover, due to the on-going Covid-19 situa

32.

and the nation, fcrrce majure clause has been

Page 141. of 3i3

int No. 3430 of 2tQ20

of the Real E$tatcr

clause 4.5 of the

buyer's agreerfnent

inants by sending a

greement proliider;

ion of the saicl

within 36 monthr;

or from the start of

grace period of 6

agreement" It is

wers executed on

in the month of

'specified date' for

t occurred, nerfthe:r

terms of the IIERI\

di:;missed.
t.

Aitar Nijhawan vrt

f32B of 2019 vidr:

same project "Neo

project has started

s 15.06.2019.

t as per the I+ERJ\

'oject is 23.08.",102t.

ion across the r,torkl

applied and varrious
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authorities have given extension to promo

on-going projects, It is also pertinent to note

has already applied for the 0ccupation Certi

for the project.

It is also humbl,y submitted that the resp

received the approval of firefighting sche

FS/2020 /LtD dated 20.04.2020

34. That the complainants are t(ying to shift its

respondent as it is the compiei$flfi.tsffio fail

of obligation and miserably,ffiffi.fff#a4y the
- , #Ylq'

despite repeatecl prymdnp ,$;qh[4]qders b-

n time to timB-, ,,,i:

:

Copies of all the ri:levant documents have

record. Their authenticity is not itt dispute.

can be decided on the hasis of these undispr

sr,rbmission made by the parties.

E. Written arguments filed Uy boUr tfre pii

36. Both the parties have filed their wri

complainants haVe :,sUbqitted the ; Wfi

26.07.2021, and the rdspcind'bnt has bub

arguments on 23.07.2021 and reiteraterd th

contended in the pleadings.

F. )urisdiction of the authority:

The plea of the respondent regarding rej

35.

37.

ground of jurisdiction stands rejected. The au

Page 1li of 3i3

int No. 3430 of 21020

for completi(n of

at the Respondent

cate on 24.02.?02C1

ndent has alrfadr

Memo No.e tu'ide

us of failure orh the

to comply his part

instalments in [imt:

ng sent by the

"E
,fi,led and placr{d on

ence, the comlllaint

d document! and

r', arguments. Thr:

arguments; orl

itted their wrrfitten

ir earlier versidn as

ion of complairJrt on

ority observe$ that
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it has territorial as well as subject matter ju

the present complaint for the reasons given

F. I Territorial iurisdiction

As per notification no. 1/92/2017-1TCP da

by Town and Country Planning Departmen

Real Estate Regulatory Authority, Gu

Gurugram Distrir:t for all purpose with

Gurugram. In the present .S.g, $i,P 
ject in

within the planning ,t." d$

authority has cornplete,
,L

present complaint;,ri,

F. II Subiect matter iurisdiction

Sr:ction t1(4)(a) of the Act, 20L6 provides

be responsible to,the allottee oS;,per ?

11ta)(a) is reproiluced'las hereunder: 
",s

Section 11(a)(a)

Be responsible for all obligation's, res:ponsibi

under the prov,isions of this Act o,r the 'ru,les ar
thereunder or' llo the all'ott:ees qs ,ler tflte agree

the association of allottee'i", as the,case fiay b,b,

all the apartments, plots or buildings, as the
allottees, or thet common areas to the associa

competent authoriQt, as the case may be;

Section 34-Functions of the Authority:

3affl of the Act provides to ensure compli
cast upon the promoters, the allottees and the
under this Act and the rules and regulations ma

So, in view of the provisions of the Act quot

has complete juriisdiction to decide the cot

int No. 3430 0f 2020

iction to adjudicate

ow.

L4.L2.201,7 is$ued

the jurisdiction of

m shall be eiltirer

ces situated inr

question is situptedl

m dis ct. Therefore, this;

n to deal witl! the:

the promoter Fhallrh

fbr sale. Sectiort

7s and functions
ffiulations made
ei't for sale, or to
thb conveyance o.f1

,e may be, to the
of allottees or the

of the obligationrs
real estate agentrs

le thereunder.

above, the autllority

regardingi non-

Page 1t! of 33

laint
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compliance of obligations by the prom

compensation whiich is to be decided by the a

G.

G.I

38.

pursued by the complainants at a later stage.

Findings on the obiections raised by the

Obiection regar(ling complainants is in b

for non-invocaticln of arbitration.

The respondent has raised.an 
.g'bie"9tion

tt" . . .;i, '
have not invoked arbitratiotfiP$p$eg{1ngs

114" "

flat buyer's agrerement wh-tdfi 
'$g$tains

agreement. The following clause has been

arbitration in the lbuyer's agreement:

initiation of arbitratd' pfb,$ieAingq- in

" Clause 2 0: Thhrt"'tn :i; case \ of any'i dispute'l .di.,

parties, including, ir't' rAspect' of1,, interp(gtdfii
qgreement, the same qhall be rdlerred to
arbitrator appointed by the choirmon of the com
arbitration shall be New Delhi and the la1guage
be Engtish. The costs of arbitrtttion shall be Ltorne

39. The respondent contended that as per [he

ttre application florm duly erxecutetl tretwe

specifically agreed that in the eventualiff,,,o
r ,t ,:: il.,-l

with respect to tlte provisional' booked'dnit

the same shall be adjudicated through arbitr

authority is of the opinion that the jurisdic

cannot be fettererC by the existence of an arb

buyer's agreement as it may be noted that

bars the jurisdiction of civill courts abo,ut a

within the purvierw of this authority, or the

Tribunal. Thus, the intention to render su

Page 11/ of 33

int No. 3430 of 2020

th

AS

ter leaving aside,

judicating offir:er il

pondent:

of agreernenl:

the complairr]ants

r the provisions of

ovisions regar:dinp;

e of breacli otf

incorporated w.r.l[

betvveen thet

of the presenl:
"tr,.qtion of a solet

ny. The venue o1f)

f arbitration shal,l
intly by parties.

ft-Ts 
a conditiofs of

l.M. parties, it was

any dispute, il any',

f the complairtants,

ion mechanisnl.Thr:

ion of the authorit'7

tration clause in th,e

ection 79 of the Act

matter whictr falls

eal Estate App$llate

h disputes as rnon-

p
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arbitrable seems to be clear. Also, section BB

the provisions of this Act shall be in addi

derogation of the provisions of any other law

force. Further, the authority puts reliance on

of the Hon'ble Supreme Court, particularl

Corporation Limi,ted v. M, Madhusudhan R

SCC 506. wherein it has been held that the

under the Consumer Protection Act are in ad
,.,., I'j;,i,.1.-..,

derogation of the other laws in"fQrie, conseq
:E n tr!'r

would not be bound to refQ(,fipartieb to

agreement betweern the pfl.itie:sihad an arbi
", I l

in Aftab Singh and dliir,."fi,-' d'fi'frnff!,
, tuirr\,:!::.;l;,,.tlliN.::'a.,:,:;;,... '--,

Consumer case no. 7'07 of,2'g1t' decidbd

National Consumt:r Disputes Redressal Com

(NCDRCJ has helld that the,, aftitation-cl

between the complainants and builderrs cou

thLe jurisdiction of a consumer. The relevant p

below:

"49. Supltort to the above view i;s ctlso I

the recently enact:ed lleal E:itate
Developnnent) Acl 2016, (lbr' shart t'the

Section ?'9 of the said .Act ieads as fc,llows:

"79. Bar of jurisdiction - No civil court
to entertain any suit or proceeding in res,

which ti\e Authority or the adjudicati,
Appellate Tribunal is empowered by or
determinre and no injunction shall be gran
other authority in respect of any ac'tion
in pursuance of any power conferred by or

It con thus, be seen that the said
ousfs the jurisdiction of the Civil Court
matter which the Real Estate Reg'

established under Sub-section (1) of

int No. 3430 of 2020

of the Act says that

ion to and not in

r the time being in

tena of judgments

in National Sieeds'

dy & Anr. (201t.2) 2

remedies prov'ided

ition to and ndt in

ently the auth$rity'

tration even i.f] tfr.

ion clause. Further,

nd Ltd and prs.,

73.07.2077, the:

i$sion, New llelhi

se in agreementsi

d not circumsroriber

ras are reprodrJrcedl

|1by Section 79 o1l
(Regulation anal
'egl Estate Act"),,

'l have jurisdiction
of any matter

fficer or thct

under this Act tct

by any court or
or to be taken

under this Act."

in respect of ary
latory Authority,

ion 20 or thet

Page 18 of 33f
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under Section 43 of the Real Estate is empowered
determine. Hence, in view of the dictum of
Hon'ble Supreme Court in A. my (supra),
mattersl'disputes, which the Authori under the Rea

Estate Act ore empowered to decide, non-arbitrable.,
notwithstanding on Arbitration ent betlueen
parties t'o such matters, which, to o large
to the di:;putes falling for resolution under

t, are simi

5 6.'Conrrqrrntly, we unhesitatingly the arguments on
behalf oJ" the Builder and hold that an n Clause in

behnveen

Adjudicating }fficer, appointed under
Section i77 or the Real Estote Appellant

Complainant and
jurisdicti'on of a

amendments made to

b-section (1)
ibunol

Consumer Act.

circumscribe

Act."
ity of a com inll

fact of an exi ting;

ryer ent, the Ho 'ble

F Land

40. While considering the

before a

arbitration clause in the

Article 141

Court is reproducrod below:

ln in tl

V"

ivil0/2078 int

LO.L2.20L

nd as provid

declared

ithin the terr

by the afo

by the Sup

has

lin
the

to ry/

rid

Supreme Court stthll'be bil,ll, 
,F.on

of India and acco,-dingly, the,afi1h6

view. The relevadt phia ii il

"25. Thi:; Court in the series of judgme
considered the provisions of Consumer
as well as Arbitration AcC 1996 a

complaint under Consumer Protection

as noticed a

Act, 1

laid down tha
being a

remedy, despite there being an arbi agreement
proceedt'ngs before Cionsumer Forum ha ' to go on and

on rejectingerror committed by Consumer Forum
application. There is reason for not in zcting proceeding

the strength aunder Consumer Protection Act on
arbitration agreement by Act, 1996. remedy u

int No. 3430 0f

Page 1 of 3i3

the afore-stated kipd;;.,;. qf

Supreme Court inL.case titled as M/s

\ftab Singh in revision petiti'on no\ 2

establishecl

thet
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Consumer Protection Act is a remedy prov
when there is a defect in any goods or se

means any allegation in writing made by
also been explained in Section 2(c) of
under the Consumer Protection Act is con
by consumer os deftned under the
deficiencies caused by a service
quick rer,nedy has been provided to the
object and purpose ofthe Act as noticed a

Therefore, in view of the above judgements

provisions of the Act, the authority is of the vi

is well within their rights to se.ek.a special

beneficial Act such as the CopsgmeriProtectir
' 

" 
*;;;'ri; *"f':'

of 20L6 instead of going i, f0ffitlr,ffiitration

hr:sitation in holding that 'this authority

jurrisdiction to enltertain the complaint and
r:. WJ1' :_;:ll:flt$ E

not require to be 1tqf€!f'.ed to arbitratibh ne

G. II. Obiection regartling Timely payments;

The respondent , s 
" 
alleggg .lthat the

i =,= lti :, ;i./: 1., ::ti

breached the tern:s and'oonditions of the a

by defaulting in makin$-time.l ;paji.ments.

mentioned contdhtion,i tf $upported,, bJ

?;flreement executed between both the parti

that timely paynrents of the installme:nts

stated in the payment plan as and when de

the agreement.

But The respondent cannot take advantage

timely payments being himself at wrong

obtaining the occupation certificate and offer

the unit despite being delay of 2 years, 7 mo

complainants have already paid 900/o

int No. 3430 0f 2020

to a consumer
The complaint

complainont has
Act. The remedy'
ned to complaint:
t for defect or'
the cheap and o'

mer which is the
,ve,"

nd considerinf the

that complaiinant:

medy availabler in et

n Act,L986 an$ Act

Hence, we havle no

has the ..q,,{iri,.

t the dispute f,oer;

ily.

mplainants hievin6;

ment and conltract

Further the aljove-

ffie builder tiuyer

Glause 4.4 pror,fiders
,::..

di bther charg$s ars

nded is essence of

of this objectiqn of

firstly by still not

ng the possessiPn orf

Lths, L0 days an$ the

of the total sale

Page Zl\of 33
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consideration till date. Therefore, the respo ent itself fail to

€r,complete its con'lractual and statutory ions. More

there is no document on file to support th contentions o the

respondent regarding delay in timely paymen

G.III Obiection regarding iurisdiction of a rity w.r.t. b

agreement executed prior to coming into of the Act

Another contention of the respondent is that thority is dep

tatio

the

ved

the

t allt

of'the jurisdiction to go in

parties inter-se in accor

i4

have to be read and

has provided for clealing

.'

previous agreements will ,be r
", i,".' ,:,, i "

the Act. Thereforer$e'fi rovi s1[i

of, or rights o

apartment bu r's;

no agreemen for

rles

ity is of the ievl'

nstrued,

ing into o1[

s and enl.

Acl;

sof

the

thr:

Ltd|.

der:

or the said

However, if
fic

:,si

ions/si tiorr

tion will be

aflter the da. of

irr a specific/particular manner, then

w'ith in accordance with the Act and

coming into force of the Act and the rules. Nurirerous provisio,

ttre Act save the provisions of the ?gr€€:ffientf made betwee

buyers and sellers. The said contention haslbeen upheld i

landmark judgmernt of Neelkamal RealtorslSuburban Pvt,

Vs. ltU and others. (W,P 2737 of 207f whicfr provides as u

" 779, Ilnder the provisions of Section 78, thle delay in handi
over the possess'ion would be

mentioned in the agreement for sale into by
promoter and the allottee prior to itslregistration
RERA. ILnder the provisions of RE@, the promoter

agreement executed betweej
t:.i

sale as referred to un er thea

has been executerC inter se

thrat the Act nowhere provi

Page 21. of 313

No.3430 of 2(t20

from the date
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payable as per the agreed terms and conditi

int No. 3430 0f 2020

given a facility to revise the date of pletion of project
and declare the same under Section ,. The REP/. does
not t:ontemplate rewriting of
purclhaser and the promoter.....

between the flat

122. We have already discussed that abo stated provisions
of th,e RERA are not retrospective in n re. They may to
some extent be having a retroactive
effect but then on that ground

retrctspective or retroactive effect. A

framed to affect subsisting / existing

quasi retroactive
validity of the

prov,isions of REPI/. cannot be challenged. The
Parliament is competent enough to law having

mittee, which

Also, in appeal no. 173 of 20.19 tit,ted as lwag Eye Developer Pvt,

Ltd. Vs. Ishwer :iingh Dahiya, in order r 17.1,2.201,9) ther

Haryana Real Estate Appellate Tribunal tras o

"34. Thui; keerting in view our aforesaid di, 'u$,sion, we are oJ'

the c:onsidered opiniont.:that the provi, of the Act are
quast.retqpiactive to sotfie e$tent in 'i,ktion and will be

in co,se of delay in the offel/del,ivery o. possession as per
the l:erms and conditions of th'e ag t for sale the

ltlnterest/deIayed
rffte of interest os'

provtded in Rulb 1.5 of ,the ruldi atd s1ded, unfair and'

unreasonable' ratle of compen:;ation riehtioned in the'

law can be even
'ontractual rights

between the parties in the larger pu ic interest. We do
RERA has been

afier a thorough
est level by the

not have any doubT ilit ow,1" mind thot I

framed in the lcit jey 
_p_ltblic 

,,interest

studst and discus:gioffiifd$:dt the hi,oeuu). u.vre.lrtqYv

Stan'ding Committegt:,qnd' Select
s ub m itte d its f, etaflg 

.Q' fUpoffs'i

allottee shall t,e entitled to the
posstession charlTes on t,he reo,sonqble

agreementfor sale is lioble to be ign

The agreements are sacrosanct save and exce t for the provir{ionr;

Eurther, it is noteclwhich have been abrogated by the Act itself,

that the builder-buyer agreements have b n executed in the

manner that there is no scope left to the allo

of the clauses contained therein. Therefore, tl

to negotiatri anlr

e authority is o[ the

view that the charges payable under vari us heads shalll be

ns of the agree{nent

Page22 of 3il
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subject to the condition that the same are in

plans/permissions approved by

departments/competent authorities and are

of any other Act, rules, statutes, instruction

thereunder and are not unreasonable or exorb

H. Findings regarding relief sought by the com

H.1 Direct the respondent to pay the interest
p.a. on the total sale consideration
5{},70,058/- paid by the ccimplainants for

If the promoter fcrils t:a complete or is una
an apartment, plot or building, -

account of delay iin deliveri,fl$ Ss
t-.

Admissib ility of delaylossessioX chalges:

;ent ccrmplaint, tlne =complainants

with the project and is se,,-"king delall pos

provided under the proviso to section LB(1J c

pro'rriso reads as under:

Section 7i9: - Return of atnount 'and

Prov'ided that where ttn allcttte\?- atoes not, i
the projctct, he shqll be pai'd, by-the prr

month al'deloy, till t,he handing, Qver of,t

42.

as may be prescribed

At the outset, it is; relevant to comment on t

clause of the agreement wherein ttre p

subjected to all kinds of terms and conditio

and the complainants not being in default un

this agreement and complianLce with all provi

documentation as prescribecl by the promote

int No. 3430 ot 201,0

rdance with the

the respe(tive

t in contravenltion

directions issued

tant in nature.

tpensation

to give,nrrrrrril, ol'

the rate of 'lLBo/o

to Rs.

said shop$ on

intend to contlnue

charges as

the Act. Sec. 1B(1)

to withdrasfront
', interest for pvery

po3sessio4 at sucll ratet

preset posserlsiorr

has beerr

of this agree{nenl[

any provisiops of

formalitier! ancl

The drafting of thi:;

Page 23 of 3il
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clause and incorporation of such conditions

and uncertain but so heavily loaded in favour

against the allottee that even formalities and

as prescribed by the promoter may make th

irrelevant for the purpose of allottee and the

handing over possession loses its meaning.

The buyer's agreement is a pivotal legal d

ensure that the rights and liiabilities of both

and buyers/allotlee are pro,tqcted, candid
. , j:Sf$fiI,i $:F"i .,buyer's agreement lays ao*#,ffi#i&ms tha

different kinds ol' properties like'residentia

br:tween the buye:r 'and, builder. It is in the
-"; 

, ; :i

parties to have a Well-draftetl apartment brX

would thereby pfotect the rights of both the

the unfortunate event of

drafted in the simple.'and

a rdispute that m4

unamtriguous; la

understood by a comuion rn'In wiltr an o

background. It s;hould contain a provisi

stipulated time of delivery o1 pos:;ession of th

building, as the case:may be and the right of.

case of delay in po,ssds3i0h bf'the uniti In pre-

general practice among the promoters/dev

draft the terms ol'the apartment buyer's agr

that benefited only the promoters/develope

unilateral, and unclear clauses that either bl

promoters/develc)pers or ga've them the ben

of the total absence of clarity over the matter.

Page24 pf 331

tCompl int No. 3430 of 2020

are not only vaguel

f the promoter and

ocumentationJ etc"

possession clause

mmitment date for

ment which shLould

uilders/promqtersr

ty. The aparthent:

govern the sale ol

s, commercials; etc.

nterest of both ther

s agreement rnrhich

$iflder and buvtr inL

"#ise. It should ber

age which marlz ber

ry educatipnall

n with regarrl to,

iapartmen! pl$t or
..:lrla::.

e buyer/allottee inr

ERA period it r{as ar

opers to invari]ably'

ment in a manner

. It had arbitrary,

tantly favoured the:

fit of doubt ber:huse:
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44. authority has gone through the

agreement. At the outset, it is relevant to com

possession clause of the agreement wherein

been subjected to all kinds of terms and

agreement and the complainants not being i

provisions of this agreements and in

provisions, formalities and documentation

promoter. The drafting of this clpse and i

in favour of the promoter

ain

the

conditions are not only

single default by

documentations

possession cla

commitment da

The incorpora

ailreement by the

timely delivery o1[

right accruing aftr:r delaY

ffiffi
w*c,fi{*

The

liii ;:.: ,4

to how the builderahai mir" li# ,p_

such mischievou6'-Llaiid'b :

Ur''"o* 
.i 

;

with no option bdt"=t#sigh

the

set

has

this

any

all

the

ruch

at

and

the:

the

ing.

t;

hir;

ari

fted

left

of ,6

No.

45. Admissibility of'grace period: The respo

proposed to handover the possession of the u

from the date of execution of this agreemen

construction whir:hever is larter. In the p

is seeking 6 months' time as grace period.

int No. 3430 of 2Cl

n clause of'

t on the

the possessionL

conditions of

default under

mpliance

prescribed

rporation of

so heavily I

lottee that

formalities

may ma

ses its m

rtment buL

the allottee

just to co

tion and d

e allottee i,

ent promote

t within 36

or from the

case, the pro

e grace per

authority in Clmonths is allowed as has beren decided by th

of 33

liability tovulard:;
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1329 of 2019. Therefore, the due date of

be 15.06.20L9.

Admissibility of rlelay poss;ession charges

of interest: The complainants are seleki

charges however, proviso to section l-B

allottee does not intend to withdraw from th

paid, by the promoter, interc'st for every mo

handing over of possession, a,! such rate as ma

it has been prescribed undd$ffi

ion comes out to

t prescribed rate

delay possesrsion

des that wherd an

project, he shall be

th of delay, till the

be prescribed and

Rule 15 has l0een

to section 72,
(7) of

72; section
lection 79, the
,Il be the State
pf lending rate

:
'l'ia marginal cost
ll be replaced by
e State Bank oJ'

'rrf 

*' senerat

rtg:llegislation u {rder

aS' determined the:

st so determinelf, by,

rule is followtld tcr

ce in all the ca$es.

Bank of India i.e.,

ing rate (in s;hort,

o/0. Accordingllrf the

Page26, of 3it

, :' ffiCl]."^fi
reproduced as under: .;mql6ruW

! {l.uid#

Rule 7 5. P re scrib ed-,raie,df,intiiest

rhe legislature inlttsvisdq,f!tq fH.e :fY" +;

the provision of'" fule'" i5' bf' the iules, h

prescribed rate ol'interest. llhe rate of in

the legislature, is reasonable and if the said

award the intereslt, it will ensure uniform p

Consequently, as per website of the State

https://sbi.co.in, the marginal cost of len

int No. 3430 of 2020

sel ctiin -* "r,,1'uu.' " 
iii1, 

. 
fal.)'h i, a1111it

section 791
(1) For.'the purpo:;e of ,proviso to"sdi

1B; anii sub-s,ections (4) and (7) c

"inilerest at'thet rate pres(:ribed" s
Bank of India highest morginal co,

+29/0.:

Provided that in case tlrc State Banl{ of Int
of lending rate (MCLR) is not in use,, it sh

such benchmark lendtng rqte"s which t'
India may "fix frorn time to tinttt ftor lentfit
public.

MCLR) as on date i.e., 25.0 L.2022 is @ 7.3
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prescribed rate ol' interest vvill t. ,rr.**,lost"*** lra.
I

+2o/o i.e,9300/o 
I

I

The definition of term 'interest' as defined un[er section Z(za) of'

the Act provides that the rate of interest cfareeable fromL the

allottee by the promoter, in case of defzrult, sfall be equal to the

rate of interest rarhich the promoter shall bF liable to pay' the

allottee, in case clf default. The relevant seJtion is reproduced

.",,1
"(ra) "interest" meaitp;',t!19.,iiqtes of interpst payable by the

promoter or the allott:p,$;ras the case maylbe.

Explanation. -Fqr the puipose of this clfluse--

0 the rate qf ihtltrqst chargeable frQm the allottee b,y

the pritnioter;",!.?i'case ofdefault, sllall be equal to the
ratg of intiresi which the promoty'r shall be liable to
past the allottee, in case of de.fauttl

(ii) the interest pa.yable by the ,promQter to the allottee
sh"a(,l be from the date the profoter received the
amount or qny part thereof till thl date the amount
or pqrt thereoJ'and interest thereln is refunded, ttnd
the' interest pa.yable by the atlottle to the promoter
shcrll be from' the date the al\ottee' defaults in
paltment to th1' promoter till the dlte it is paid;"

Therefore, interest on tfrJ delay payment, O|* thLe complairlants;
I

slrall be chargedl at ih. 1r..tcribed. rate 
l, 
., 9.300/o by the:

rerspondent/promoter which is the same as is 
feing 

granted tO the:

complainants in case of dela5rsfl possession chflrges.

I

On consideration of the d ocunlents rlvailaf le on record ancl

submissions made by both the parties, the 
]uthoritf 

is satisfiecl

ttrat the respondent is in cotrtravention of tnt section 11[4)(.a) of

the Act by not handing over possession 'by thJ due date as per the

agreement. By virtue of clause 5.2 & 5.4 of thfi buVer's agreement

executed between the parties on 04.02.2113. The developer

I PageZ7'of 3il

I

I

50.
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proposes to hand over the possession of the

months from the date of execution of this ag

start of construction whichever is later with

of 6 months as grace period. The date of sta

the project is on L5.L2.2015 + six months

allowed so the possession of the booked unit

on or before 15.06.2019. The respondent has

occupation certificate on 2+.02.2020 and

received yet from the com

considered view tnhat there ir;

to offer physical possession ofi tfre all

ccrmplainants as per the te:rms and crlndi

a€lreement dated 04.02.201!l exe,cuted be

the failure on part of the promoter to fulfil

responsibilities as per the flat buyer's

Otl.O2.2O1,3 to hand over the possessircn w

period.

51. Section 19(10J of the ActobiifStes t[e allott

of' the subject unit within 2 monLths lrom th

o<:cupation certifir:ate. In tht: present compla

has been applied "lor the' o c'hipdtion ceitifica

same has not been received yet from the

Therefore, in the interest r:f natural justi

should be given 2 monthrs' time from th

possession. This 2 months' o I reasonable time

complainants keeping in rnind that even

possession practically he has to arrange a

requisite documents including but not limi

Page 28 pf 33t

int No. 3430 of 2(120

ority. T

o'n the pa

tment within 36

ment or fronrl the

additional period

of constructioln of'

of grace periof, is

to be delivdred

n applied for the

me has not 
leen

authority is of the

t of the responflent

tted unit to the

ns of the bufer's
T

h the parties. It is

iilt$ obligations and

. dlreement dtfted

thin the stipultpted

to take possession

date of receipt ol'

ntr The responflent:

'ioh 24.02.2020 and.

mpetent auth{rity'

, the complairtants;

date of offerf ol

is being given tQ ther

fter intimatioh o1[

lot of logistics andl

to inspection of the:
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completely finished unit but this is subject to

handed over at the time of taking po

condition. It is further clarified that the delay

shall be payable from the due date of p

grace period is allowed i.e. 15.06.2019 till

possession or offr:r of possession plus 2 m

earlier.

Accordingly, the non-complian,q,q, ,of the ma

section 11ta)(a) read with s,5Cffi#ffie) of t
' '-i-."a, I

the respondent is establistr,$d uch th
a

entitled to delay pos#isiorudti prbse..riUUa

9.300/o p.a. w.e.f. 15.06.2019 till'actual handin

or offer of possession plus !! months which

provisions of se@t:i"on[ 1B[1-J''6f tXle Act'read
,: +

rules and section {,9-(10} bf the Act of 2016. '

H.2 Direct the respondertt to handrover

commercial space for shop/restaurant
on 4th floor in tower A in the said proi
admeasuring aprproximately super area

3309 sq.ft.

The respondent , has : appiii:d ifpr 0.C,,,of

project on 24.02.i1,020. So, in such a situatio

glven to the respondent to handover ther poss

unit, as the possession cannot be offered

certificate for the subject unit has been obtain

H.3 Restrict the unauthorised constru
space of the complainartts which was

complainants against full payment as

agreement.

nt No. 3430 of 2At20

that the unit bfing

on is in habitable

possession cha.rges

on + six months of'

handing over of

nths whichevrar is

date contained in

,Act on the parrt of'

complainants are

te of interest i.e,

hover 
of posses;[ion

er is earlier as per

tiih rule 15 of ther

the possessio{r o1[

ng no. 4O2l4O5;

of the responflent
of approximi{tel1r

above-menti$necl

no direction ca]n brl

ion of the su.Pject

till the occupation

n in the allottetl
urchased by' thtl
r builder hiryer

Page Zlt of 313
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The complainants have a[eged in his

complainants hav'e visited the site on 01

progress of the project but the responden

changes in the layout of the floor. The respon

removed the flooring/ lantern of the 4th floor t
the height of 3'd floor for unknown re

complainants have submitted that the res

making more profit from the proiect, it has

plans thereby converting 3'a,an$,,{th-floor int
:

some theme restaurants in t4l$ffi]iffirn. pn

in lantern/flooring by,,, the 1&$R0nd.ent ,,is

re:spondent has dernied the changes in its; rep

thre unit allocated is as p.. HBa. The resp(

comply with the bfbvjsions. rrf sq0tioh t,!(z}
case there is a reviisibii, additi6nLiifllei'21i0n,in

52.

Observations on Cancellation of the unit:

Tlhe complainants were allotted snil p6r 402

tower A in the project "Neo liquare" by the

a total considerafiiofi r'Rr;i, 65,€4;5BW'K -,'

schedule given o!.plge 46.p:otu or*.Rt?.ift

executed on o4.ll2.ra18,ii ttr'b *espondeni u

receive the paymrents agains;t the allotted un

record that the complainants had deposi

against the allotterd unit and paid a sum of

unit statement dated 28.02.2:,020 at page 77 o

noted that no dernands were raised against

towards consideration of allotted unit rath

letters dated 22.0t.2020 were raised in r

Page 30r of 3ii

int No. 3430 of 2020

mplaint that the

2.2020 to see the

has made drastic

ent has compl{tely'

ereby make double

ns Further ther

ondent in vie'i,rV ol

sed the building;

one and desigping;

graphs of cha,nges;

also annexed. The

and submitted that:

ent is directed to

ftthe Act of 20116 inr

e building plan.

405 on 4th flodr irr

pondent builde[ for

gder the payrfrenl:

After that BBA, was;

{lder continuerd tcr

t. It has brouglit orr

I several amoluntt;

57,76,909/- as per:

the reply. It is {o be

for instal*"ntJ du.,

the demands vidt:

pect of outstariding
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VAT payments and this led to cancellation of

dated 15.03.2020 and 14.08.2020.

There is nothing on record to show that afte

allotted unit vide letter dated 15.03.2020

respondent builder returned the remaining pa

complainants after deducting Llo/o of total pri

per clause 4.5 of the buyer's agreement date

this ground alone, the cancellati,g4 of allo
't 

-",tu"."

set aside. Even otherwise the mffiInauon of"..:; 
ftil}f\r\,:;.

the respondent burilder is notiL[i per the p

LI of }OLB framed. ,-y,,,, 

'4,d*iH4ryana 
Real

Authority, Gurugram providing cleduction o

consideration as,i gdrhest nroney and se

and the unit is stjill not cbrnplete. The r:an

annexures RB and R9 are of 15.03.2d20 and

anlount to the allottee imrnedLiatel;7. But that w

orr this ground also cancellation of allottee un

eyes of law. The complainants hav'e paid 90%

the complaint was filed on 0i1.03 .2:.020.0n the

of the units, the project is still incomplete and

no OC. It seems th:rt on getting aggrieved by

the allottee, the promoter has cancelled th

substantial amount is due towards allottee a

the allottee will not make the payment as

delayed. Hon'ble Siupreme Court has also ob

that in case of deltay in projr:cts, the allottee

make payments v'rhen he is not sure ahout

project being delayed the allottee is e

int No. 3430 of 2020

his unit vide letter

cancellation o1[ the

nd 1,4.08.2020 the

up amount to the

of the said unit as

04.02.2013. So, on

unit is liable to be

e zrllotted uniit by

sions of regulzrltion

Estate RegulaLtory

1.09/o of total sale

ng the remaining

also not done. So,

t;lls not valid in the

ayment of the irnit
lation letter as per

4.08.2020 wherreas
ii:,

,k-,u of cancella[ion

even today there is

iomplaint filerf, by

unit althouglj no

d even if it is gue,

project is alrQady

rved in many cflses

nnot be forced to

e possession. The

titled for del{yed

Page 31 ff 33
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possession charges and whatever dues have

promoter is not the correct depictions of dues

delayed possession charges have been made.

also not as per BBA and same is set aside ex

section 11 (51 of the Act,20t6,

The complainants have plar:ed Facebook sc

page of neo developers pvt. Ltd. for th
construction such as 29.10.ZD\Afi,A.01.2013

een shown by'the

s no adjustment of

The cancellatidn is

ing powers under

'eenshots from the

date of start of'

nd 23.04.2013i but

n be given for

in negative. V(hile

was decidecl on

roject that the flate

basis of evidence

nstruction s0 no

iei to fix the darfe ol'

r and issuer ther

bf 2076 to enbure:

moter as per the:

on 34[fJ of the Act

ce period is all,{wed

er ot possesslon o.r

Page 32i of 3ll

of' construction ro,ould be L5.12'.201,5 on th

aclduced on the file to prov€ the start of

.:
whether any authenticity for",.thq same

commencement o1. constructiM; The answer

different view cail b'.e taken tlhan ih. trken .
start of construction of the project i.e. 15.,L2.2

compliance of obligation cast,upon flre p

function entrustetl to the authority under

of 201,6:

date of possession + six months of

i.e. 15.06.2019 till arctual handing

.,,, .. ,t .,,

I. Directions of the authority:

54. Hence, the authorrity heretry passes tlhis

following directions under sr:ction 37 of the

The respondent is directed to pay the interest at the
l

for every month ofprescribecl rate i.e. !).30% per annu

delay on the amount paid bY the co plainants from due

int No. 3430 of 2Ct20

ffiffi

taking up complaint ,,fio, 1.319lz0t9,

05.09.2019 the authority too,k a view in this
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offer of possession plus 2 months wh

arrears of interest irccrued so far

complainants within 90 days from the

per rule L6(2) of the rules.

The complainants are directed to pay

any, after adjustment of interest for th

The rate of interest cha

complainants/allottees F; tt,. promot
r " r 

"/'ri'l [' ]' 
I

shalr be crrarged at,tlhjffi$$p"ribed ra
I lis^r'lli r'."; l i

shall be clrarged at 'tli$ffiI,c"f1oea
, :ilsin f ,l l, ! l

resp onderrt/p romot€if;i:*,$$$H;ilis the
$i.-.' r:l

which the promoter shall be liable

case of default i.e., the delay posse

section 2(tr,a) of the Act. ,

The respondent is directed to cc,mply

of section t4(2) of the ,Act of 201

revision, addition/alteration in the bu

v. The respondent shall not chilrge

complainants which iis not the part of

Complaint stands disposed of.

File be consigned to registry.

ii.

iii.

iv.

55.

56.

v,l -
(Viiay xffirarGoyal)

Member
Haryana Real Estate

Dated: 25.01.2022

llegulatory Autho ity, Gurugram

int No, 3430 of 2tJ20

ever is earlier. Thel

all be paid to the:

date of this order as;

outstanding duLes, i1[

delayed periorl.

able from the:

', in case of delfault:

:e i.e., 9.30o/o b'f the:

me rate of int{rest

pay the allottee, irr

on charges as per

, gttr 
ttre proviiions;

id case there is er

I

ding plan.

nything from the:

uyer's agreemel[rt.

(Dr.
EW14r4'-a-1
. Khandelwal)t
hairman
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