
1.

HARER&
ffi"GURUGRAM

BEFORE THE HARYANA REAL ESTA E REGULATORY
AUTHORITY, GURUG M

ORDER

Ttre present complaint has been filed by the mplainant/allolttee

and DevelopmpntJunder section 3 L of the Real Estate {Regulatio
4ct,201.6 (in short, the Act) read with rule 28

Estate (Regulation and Development) Rules,

the Haryana Real

Rules) for violation of section L1,(4)(a) of th

017' (in short, the

Act wherein it is

responsible for allinter alia prescribed that the promoter shall

obligations, resporrsibilities and functions un r the provisiorn of
the Act or the rules and regulations made th

allottee as per the agreement for sale executed

re under or to the

nter se.

laint No. 4680 of 1l0Zl

Complaint no. 4680 of
2021

Date of filine com laint: 02.L2.202L
First date of heari 25.0L.2t022
Date of decision 25,OL.21022

Richi Gadihoke
Both R/o:470. Lords CHGS Limited, plot
7, Sector -L98, Dwarka, Delhi Complainant

M/s Neo Developers private Limited
R/o:32 B, Pusa Road, New Delhi-110005 Respondent

CORAM:

Dr. K.K Khandelr,r,al

S;hri Vijay Kumar Goyal Member
/IPPEARANCE:

Sh. Hemant Phogat (Advocate) Complainant
Sh. Venket Rao (l\dvocate) Responde,nt
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A.

2.

ffiHARERA
ffi, ouRUGRAM Comp aint No. 4680 of 2l )21

Unit and project related detai

The particulars of the project, th

amount paid by the complainar

the possession and delay period

following tabular form :

ls

re de

rt, de

[, if a

tails of si

lte of pr(

Lny, have

Ie consideratior

posed handing

been detailed ir

th

thr

a

S.No. Heads Information
1". Project name and location "Neo Square

Expressway,
Sec 109, Dwarke
Iurugram

2. Project area

3. Nature of the projr:ct Commercial r olony

4. DTCP license
validity statLls

102 of 2008
valid up to 1

ated 15.05.200B

05.2022
5. Name of licensee M/s

and

Shrimay;
4 others

Buildcon Pvt. Lt

6. no Ileg

rridr

207

istered

registrar
7 dated?

ion no. 109 of
*.08,,2017

RERA Registration valid ul
to

2i3.0tB.202L

7. Unit no.

coml

ind floor

exure C1

rlaint]
rt page no.22 of t. te

ti. Change in unit no.
7 -A on 2nd floo

[Annexure C]" r

complaint]
In page L7 of the

9. Unit measuring (supei
areaJ

494 sq. ft.

[Annexure C1 ;

complaint]
t page no.22 of t)l e

10, Date of allotment Ietter N,/A

LL. Date of execution ,f
builder buyer agreement

22.07.2019
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ffiHARERA
ffi,GURUGRAM Com; laint No. 4680 of ',i )2L

[Annexure (

complaint]
2 atpage no.20 <: Ithe

L2. Date of Memorandum of
understanding

22,07.20L9

[Annexure C

the complair
3 at page no.31

rtl

of

13. Payment plan Down Paymr

[Annexure L

complaintl

:nt plan

at page no.29A r. f the

I t4. Assured return clause
Clause 4 of ,

The compan
Rs,53,846/-
unit on the tr

with effect fr
subject to TI
other levy w
payable by tl
shall be. adjur
conside.ratio.
sale consider
by the allotte
accordance v
schedule. Thr
to the allotte,
date II until t
letter date or

r{OU

r shall pay a peni:
rer month on the:
rtal amount rece.i
om 23.07 .2020
S, taxes, cess or i:

rich is due and
Le allottee and wll
;ted in total sale
t, the balance tot;
ation shall be pa;
e to the compan),
,ith the payment
r penalry shall be
l from end of effe:

re offer of posses
pro rata basis.

tty o
said
,ed

ny

ich

ablel
inl
raidl
:tiv!
;tonl

15. Total sale consideration
Rs.24,70,000,

[Annexure C3

the complaint

Rs.27 ,C,6,400

[As per paym
iat pa6;e no.36

at page no.32A
I'J

lnt schedule ann
of the complaint

xtrL

t6. Total amount paid by the
complainant

Rs.27,66,400,

[As per accou
54 of the repl

tt statement at p
,]

oa

t7. Offer of possession Not Offered
18. Occupation Clertifir:ate Not Obtained
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B.

3.

elKpe

How

SECOI

b,g tt

letter

4. Tl:re r

build

SF'AC€

deedr

memi

pzrrtit

5. Ttre c

Retur

to pa'

23i.07

6. Tlrat,

Ie rSpO

dStSUIt

retspo

FHARERA
h, GuRUoRAM

I

Comp aint No. 4680 of 2.021,

19, Assured amount received
by the comlrlainant

No amount r aceiv'ed till date

Facts of the complaint:

The complainant had booked a shop hearir

floor, having its super area 494 Sq. ft. in
rr:spondent named "Neo Square" situated in

Expressway, Gurugram for a total basic sz

Rs.24,70,000/-, r,rrhich includes the IFMS, I

srKpenses and the complainant had paid a su

However, the complainant *m r"-illotted the

;econd floor, measurin;g an ared of 494 rsq. ft.,

:,9 the respondent on dated LZ.1,\.ZOZ1, thr

etter.

fhe respondent is in right to exr:lusively del

lrild commercial buikling, transfer or alien

;F,ace and to carr,y out sale deed, agreement

leeds, letters of allotments etc. The buye

nemorandum of undr:rstanding were exe(

rzrrties on 22.07 .201,9.

'he complainant had purchased the above sa

Leturn Plan", wheneby the developer has assul

o pay a monthly assured return of Rs.S 3,84(
',3i.07.2020 until the cornmencement of first lez

'hat, as per clause-,l of the MOU dater

eispondent was/is; under legal obligation and

srsUred return of Rs.53,846/- with effect frr

erspondent has not p2i1J even a single penny

rg no.52, on sercond

the project of the

Sector-109, Dr,rrarka

le consideration of

DC, EDC and other

m of' Rs.27 ,66,4100 /-
unit shop no.7-A, on

in the same project

ough the allotrnent

elop, construct and

rte the unit's floor

to sell, conveyance

:'s zrgreement and

uted between the:

d unit on "Assured

ed the complainant

/- w'ith effect fiom

se on the said unit.

I 2L.07.201.9, the

s bound to pay,the

tm 2,3.07 .2020.The

[o the complainant
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ffiHARERA
ffi,enl;GRntvt

against the sum iassured return in utter con

commitment fronn the effective date i.e.23.07

7. The complainant has taken all possible req

persuade the respondent, whereby requ

nnonthly assured return but the responden

doing so and to meet the just and fair dema

and completely ignored the request of the co

That, till today the complainant had not rece

reply from the respondent rggalAing paymen

returns to him. The respondent has not paid

complainant despite promises done and rep

tlre respondent. In this way, the respondent

and conditions of the buyer's agreement

made at the time of booking of' said unit.

committed grave deficiency in services by

returns as was promised at the time of sale of

B.

9.

D.

10"

C. Relief sought by the complainant:

The complainant has sought follor,ving relieffs

i. Direct the respondent to pay the ?rssure

terms and conrlitionLs of the MOU dated22.

ii. Direct the respondent to pay Rls.30,

expenses.

R.eply by responrdent

It is submitted that, for the allotted unit the co

pay basic sale price of Rs.24,70,000/-. In addi

agreed to pay on demand of the responde

Page 5 of29

laint No. 4680 of i1,021.

ravention of its own

2020.

ests and gestures to

ting it to pa),l the

miserably failqd in

of the complaLinant

plainant.

ved any satisfactory

of monthly assured

ssured return to the

sentation made by

s violated the terms

OU and prorylises
I

e respondenti has

not paying ass;ured

he said unit,

ret.urn as per the

7,201,9.

00 /- as litigation

plainant agreed to

n, the complainant

t EDC, IDC, I]F'MS,



ffiHARERA
ffi-GURUGRAM

Security Deposit, PLC, GST, developmenta

charges, levies, cesses, stamp duties,

administrative charges, property tax, as may

unit. That till date the complainant has

against the unit which includes the Bzrsic S

I'ax of Rs.2,96,400/-.

L1. It is submitted that the complainant was

investment in the real estate sector, thus visi

the respondent and had a meeting with the

respondent. Afterr being satisfied with

capacity of the responrlent builder the compl

opt for the "Assured Return Pl.an" floated

Accordingly, a completely separate Menrora

dated 22.07.2019 was executed betwee:n the

respondent. This MOIJ governed the ter

returns and leas;ing thereof. It is pertine

complainant had purchased the commercial

personal use as an end user but to earn retu

investor. Thus, there is no cause of action ar

present complairrt nor any visible unders

rr:spondent for any leg:rl charges.

12. Further it is brought to the attention of t.his H

a reading of the n4OU r:learly stipulated that

booked the premise only for the

advantage and not for self-use.

complainant agreed thLat it shall

own personal usiege and can be

It is prertin

not utilise

used only

laint No. 4680 of 1,.021

purpose of

charges, all taxes,

istration charges,

be applicable on the

paid Rs.24,70,000/-

le Price and G|ST/S.

n search of making

the sales oflice of

presentatives rcf the

e competency and

inant had agrered to

by the respondent.

um of Understating

omplainant and the

of paying assured

t to note that the

sp?ce not for their

on the same, as an

sing for filing of the

nding to bool< the

n'ble authorit5r that

e complainant had

gaining commQrcial
l

nt to note thatl the

he premises fr:r its

r the purposes of
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13.

14.

ffiHARERA
ffi,GURUGRAM

leasing through the respondent, in accorda,

the MOU. The clauses from the MOU clea y specifies th;rt the

relationship of the connplainant with the re ndent is not that of
a builder-buyer. It is also pertinent to menti

the buyer's agreelment are two distinct and r

each having its olvn purpose.

geparate Agreement:;
The buyer's agreement and the assured ret

contain rights and obligations of parties whic

each other, even though the agreements are

both these documents; cannot be treated a

enumerating the same rights,and obligation

by the High Court of Delhi in the matter of

ESTATE PRIVATI| LIM:ITED VS tsLTlE C:O,

D'EVELOPMENT F'RIVATE LIMITT:D (AR,B, P,

11.

"LL. It is apparent frctm the above that the Arb
the Assured Return tlgreement is materially d

Agreements are'connected the rights and obtigat,
under the said ogreements are not identical. Tht

the space agreement would prevail over the A

Arbitration cleu,se contained in the Sp,ace Ag t. Although the
ns of the parties
, it is difficult to

accept the Respondent's contention that tt\e arb

with the terms of

n that the MOIU and

eparate agreentents,

rn agreement lboth

are not identild of
I

nnected. Therlfore,

a single docu{nent

This has been ltreta

I/S SERENITY ,REAL

INII&ISTRUCiTURE

96/2016J in clause

ctn clause in
ent from the

tion clause in
tictn clause in

order to provide a

regulated deposit

ordinary courrse of

the later agreentent.

Banning Of Un ted De Schemes Act 2019

It is noteworthy in the present situation, that i

comprehensive mechanism to ban the u

schemes, other than the deposits taken in th

as "'fhe Banning of

int No. 4680 of ',1,021

business, Parliament has passed an act titled

PageT of29



15.

HARERA
ffiGURUGRAM

Unregulated Deposit Schemes Act, 2019" (h

a.s "BUDS Act").

It is also provided that in respect of a respo

have the same meaning as assigned to it und

201,3. Sub Section 3L of Section 2 of the Co

that "deposit" includesr any receipt of money

lrcan or in any other form by a respondent

such categories of amount as may be presc

with the Reserve Bank of India. T'he Comp

Deposits) Rules, 12014('herein after referred t

i n sub - rule 1[c) of ltule 2 sets out what i

clefinition of deposits.

One of the amounts as set out in sub rulr: (1)(

the Deposit Rulels (i.e. which is not :r dep

a.ccounted for in any rnanner whatsoever, re

with consideration for an irnmovable

a.greement or arrrangement, providerl th

1,6.

adjusted against such property in accordan

the agreement or the arrangement.

L7. l'herefore, the agreements of these kinds, m

any assured retur:n is paid thereon or contin

in complete contravention of the BUDS ,Act. I

this very reason post coming into force of

201.9, the respondent was forced to stop pa

return.

llhe BUDS Act provides for two forms of dep1B.

regulated deposit schemes and unregula

Page ll of 29

aint No. 4680 of 2:"021,

reinafter referred to

dent, "deposit' shall

r ther Companiers Act,

panies Act pro,vides

y way of deposit or

ut cloes not include

ibed in consultation

nies fAcceptance of

as "deposit rules")

not included in the

J[xii)(b) of Rule 2 of

sitJ is an ad,n,ance,

iverd in connection

roperty under an

t such advance is

e with the terms of

y, after 20t9, and if

ed therewith mLay be

is submitted that for

e said BUDS r\ct in

ent of any assured

sit schemes, nilmely

deposit schemes.



1.9.

20.

I{AllER&
ffiGURUGRAM

T'hus, for any deprosit s;cheme, for not to fall

of the BUDS Act, must satisfy the requ

'llegulated Depos;it Scheme' as opposed to

scheme. Hence, the main object of the BUDS

ul of the provisions

ment of being a

nregulated deposit

ct is to provide for a

comprehensive mechanism to ban unregula deposit scheme.

Further, any orders or continuation of pay,

return or any directions thereof may be co

the subsequent act passed post RERA Act, w

the obligations or provisions of the RERA Act. herefore, enforcing

an obligation on a promot0r agaihst a C ntral Act which is

specifically bannr:d, may be contrary to th central legisl{tion
I

ulated deposit.lr,lrhich has come up to stop the menace of unr

Jurisdiction of t ority - Arbitrati
It is most humbly sutlmitted that the com aint at hand is not

Ld. Authorify doesmaintainable befrlre this Ld. Authority as th

not have the jurisrdiction to try & decide the p nt matter, as the

dispute is arising from the clauses of the M

clauses of the buyer's agreement. That as r the terms of the

resolved by way ofMOU any dispute arisinrg from the MOU ''ruill b

Arbitration only. [t was mutually agreerC in ause 1,7 and Cllause

1B of MOU, e:lecuted between ther co plainant and the

respondent, that in case of dispute ancl di rences between the

prarties, the matter shall be referred for a itration of a sole

arbitrator appointed in terms of Arbitration

2t)15, or the courts at Delhi only shall hav

entertain any dispute between the parties.

ent of any asslured
I

pletely contrafy to
I

ich, is not violfting

U and not frono the

nd Conciliatiorr Act,

the jurisdiction to

us, this Authority is

int No. 4680 of 2021.

barred by the presence of the arbitration clau

Page 9 of29



HARERE
W*GURUGRAM

Clause 1,7 are reproduced herein below for th

Clause 77: "That in cose of dispute and diffe
parties arising out of or in relation to this' MOII,
referred for arbitration to a sole arbitrator to be
of Arbitration and Conciliation Act, 2015. The
the arbitrator shall be final and binding upon t,

the arbitrator and expenses of the arbitra
divided between the parties. The proceedings
Arbitration and Conciliation Act, 1996. The
shall be New Ltelhi alone and the language of
English. The arward given by the arbitrator
binding between the Parties."

Clause 1B is reproduced hereinunder for the

Clause 18: "Thctt the tlourts at Delhi onty shatl h
to entertain anry dispute between the parties. N
have any juristliction to adjudicate upon the d
parties.

and increased costs to the project of the

beyond the respondent's control. ll.hat the

the respondent cc)mpany was hampered., as th

raw materials like cement and steel for cons

crlnsequence of the albresaid reasons, the

part of the respondent company to pay m

construction of the unit was directly irnpa

intimated about the situated to the complain

21,. That the on-set of unforeseeable covid-19,

pandemic situation and the subsequent lock

affected the real estate serctor and has caused

09.04.2020. It was

obligations as per the MOU and the buyer's

e:<tended for the period of lock down and

rnonths thereafter.

further informed that th

aint No. 4680 of 2t021

ready reference:

nces between the
e motter shall b,e

appointed in terms
tendered b"v

parties. The fee of
shall be equall;v
ll be governed b;v

ue of Arbitration
rbitration shall be
all be final and

ady reference:

ve the jurisdiction
other court shall

te between the

the ongoing of the

ns has sev'erely

nan,ticipated delays

porrdent that were

nstruction work by

re rvvas no Supply of

ction activity,, As a

erfc)rmance on the

nthly rent and the

'Ihe respondent

nt vide email rlated

performance of all

agreement sherll be

pproximate 06(six)

Page 10 of29



22.

ffi
ffi GURUGl?AM

HARERA

That the complainant was further inform

L0.09.2020, that restrictions have been laid

withdraw funds from the escrow bank accoun

towards monthly interest. Therefore, the sa

the time of possession.

It is pertinent to note that despite of all

conditions and unforeseen circumstances th

last couple of years, the respondent has al

occupation certificate and anticipates that th

by the competent authority ver5r soon.

Copies of all the rellevant documents have

record. Their auttrenticity is not in dispute.

can be decided on the basis of these urrdisp

submission made by the parties.

|urisdiction of the authority:

The plea of the rrespondent re$arding rejec

ground of jurisdiction s'tands rejected. Thre au

it has territorial asr well as subject miltter juris

the present compliaint for the reasons given b

E. I Territorial jiurisdiction

As per notification no. "L/92/201,2-ITCP date

by Town and Country Planning Department,

Real Estate Regulatory Authority, Gurugra

Gurugram District for all purpose vrith

Gurugram. In the present case, the project in

within the planning area of Gurugram dist

23.

E.

24.

aint No. 4680 of 202L

vide a letter dated

on the compady to

to make paynnents

shall be settled at

the force majeure

t have risen irr the

dy applied for the

same will be issued

filed and placerd on

ence, the comp,laint

ted documents and

n of complainrt on

ority observes that

iction to adjudicate

ow.

14.L2.201,7 islued

the jurisdictiof of

shall be entire

ffices situatecl in

luestion is situated

ct. 'Iherefore, this

Page 11 of29



ffiHARERA
ffi- GURUGIIAM

authority has complete territorial

present complaint.

E. II Subiect matter iurisdiction

Section 11(4)(a) of the Act, 2016 provides th

be responsible to the allottee as per ag

11(4)(a) is reprorlucedl as hereunder:

Section 11(a)(a)

Be responsible for all obligation$ responsibil
under the provisions of this Act or the rules a
thereunder or to the allottees es,,per.the
the association of allottees, as the pgse may be, ti,
all the apartments, plots or buildings, as, the c
allottees, or the comnlon areas to the assctcia
competent authori$t, as the case rnay,be;

Section 34-Funcltions of the Authority:

3a(fl of the Act provides to ensure com;lliance
cast upon the promoters, the allottees and the
under this Act and th,e rules and regulations m

So, in view of the provisions of the Act quoted

has complete jurisdiction to decide the com

compliance of obligations by the prom

compensation which is to be decided by the

pursued by the complainant at a later stage.

F. Findings on the obiections raised by the

F.I Obiection regarding complainant is in b

for non-invocation of arbitration.

25. The respondent has raised an objection that

not invoked arbitration proceedings as per

buyer's agreement which contains provision

int No. 4680 of 2.021

jurisdicti n to deal with the

t the promoter shall

ent for sale. Selction

ies ctnd function,s
regulations made

t for sale, or to
the conveyance o.f

may be, to the
of allottees or the

of the obligationr;
real estate agents
le thereunder.

abor,re, the authrority

laint regarding non-

ter leaving aside

judicating officer if

pondent:

ch of agreernent

he c:omplainant has

e provisions of flat

regarding initiation

Page 12 of 29



ffiHARERA
#- GURUGRAM

of arbitration proceedings

following clause has been

buyer's agreement:

in case of brea

incorporated w.

26.

"Clause 22: That in case of any dispute/ diffe
parties, including in respect of interpretotio
agreement, the same shall be referred to ar
arbitrator appointed by the parties mutual,
arbitration shall' be New Delhi and the language
be English. The costs of arbitration shall be born
The arbitration proceedings shalt be governed by
Conciliation Act, 19 66.

T'he respondent r:ontended that as per the t

the application frrrm duly executed betwee

specifically agreed that in the eventuality o

radth respect to tlhe provisional booked unit

the same shall be adjudicated through arbitra

authority is of the opinion that thre jurisdic.

cannot be fettered by the existence of an arb

buyer's agreemer:rt as iit may be noted that s

bars the jurisdiction of civil courts about an

within the purview of this authority, or the

Tribunal. Thus, the intention to renderr su

ar:bitrable seems to be clear. Also, section BB

ttre provisions ol' this Act shall be in addj

dr:rogation of the provisions of any other law

fo,rce. Further, ther authority puts reliance on

of the Hon'ble Supreme Court, particularl

Corporation Limited v, M. Madhusudhan R,

SCC 506, wherein it has been held that the

under the Consumer Protection Act are in ad

derogation of the other laws in force, conseq

Page 13 of29

laint No. 4680 of ',1,021

of agreement. The

.t arbitration in the

between the
of the present

itration of a sol,e

'. The venue "farltitration shat'l
jointly by partie:t.

Arbitration and

rms & conditions of

the parties, it was

any dispute, il'anv,

by titre complainant,

on mechanism. The

on of the authrority

ration clause in the

tion 79 of the Act

matter which falls

al Estate Appellate

h disputes as non-

of the Act says that

ion to and nr:t in

br the time being in

tena of judgments

in National Sieeds

& Anr. (2011"2) 2

remedies prov,ided

ition to and not irr

ntly the authority



ffiHARERA
W- GUIIUGRAM

would not be bound to refer parties to a

agreement between the parties had an arbitr
in Aftab Singh and ors. v. Emaar MGF

Consumer case no. 701 of Z01S decided

National Consumer Diisputes Redressal Co

(NCDRC) has held that the arbitration cl

between the complainant and builders could

jurisdiction of a consumer. The rr:levaLnt

below:

"49. Support to the above view is olso
the recently enacted 

','Redl 
Estate

Development) Act, 2016 (for short "the
Section 1'|9 of the said Act reads as follows:

"79. Bar of jurisdiction - No civil court
to enterl:ain ar,ty suit or proceeding in
which t,he Authority or the adjudicati,
Appellate Tribunal is empowered by or
determine and no injunction shall be gran
other authoriqr in respect of any oction
in pursuttnce of any power conferretl by or

It can thus, be seen that the said
ousfs the jurisdiction of the Civil Court
matter which the Real Estate
established under Sub-section (1) of
Adjudicating Tfficer, appointed i,nder
Section 7'7 or the Real Estate Appellant
under Section 43 of the Real Estate Act,
determine. Hence, in view of the bindi
Hon'ble Supreme Court in A. A
matters/disputes, which the Authoritie
Estate Act are empowered to dec:ide, a
notvvithstanding an Arbitration Agree
parties to such matters, which, to a large
to the disputes falling for resolution under

56. Consequently, we unhesitatingly rejec
behalf of the Builder and hold that an A
the afo,re-stat:ed kind of Agreemen
Complainant and the Builder cannot

aint No. 4680 of 21021

itration even if the

tion clause. Further,

Ltd and ors.,

on 73,07.207i/, the

mission, New Delhi

use in agreernents

of circumscrib,e the

ras are reprocluced

t by Section 79 o.f
(Regulation ancl
Real Estate Act").

'l hav'e jurisdiction
af any matter

officer or thet

under this Act tct

by any court or
or to be taken,

nder this Act,"

'rovision expressly,
in respect of any,

Authority,
ion 20 or the

ub-section (1) oJ'
ibunal established
is ernpowered to

dictum of the
my (supra), the
under the Real

non-arbitrable,
t between the

are similar
Consumer Act.

the arguments on
'tration Clause in

behueen the
ircumscribe the

nd

Page L4 of 29



27.

ffiHARERA
ffiGuRUoRAM

jurisdiction of a Consumer Foro,
amendments made to Section g of the Ar

While considerirrg the issue of maintaina

before a consumer forum/commission in
arbitration clause in the builder buyer

Supreme Court in case titled as M/s Emaa
Aftab Singh in revision petition no. 26,

appeal no. 2351'Z-ZgSt3 of 20tZ decided
upheld the aforesaid judgement of NCDRC

Article t41, of the Constitution, of India, the

Supreme Court shall be bindln[on all courts

of India and acco:rdingly, the authority is bo

view. The relevant par;r of the judgr:ment

Court is reproduced below:

"25. This Court: in the series of judgme
consideretd the provisions of C;;;;;;r,
as well as Arbitration Act, 1996 a
complaint under Consumer protecrlion
remedy, despittz there being an arbitra
proceedings betfore Consumer Forum
error committed by Consum,er Forum
application. There is reason for not interj
under Consumer protection Act on
arbitratictn agreement by Act, 1,996.
Consumer Protection Act is a remedy provi
when there is a defect in any goods or servi,
means any allegtation in writing made by
also been explained in Section Z(c) of th
under the' Consumer protection Act is con
by consumer as defined under the A
deficiencies caused by a service provider,
quick remedy has been provided to the con:
object antl purpose of the Act as notic:ed a

Therefore, in view of the above judgements

provisions of the Act, the authority is of the vi
is well within their rights to seek a special re

beneficial Act such as the consumer protectio

Page 15 o,f 29
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thstanding the
'tration Act."
ility of a complaint

fact of an existing

ment, the Hon'ble

MGF Land Ltd. V.

9-30/2015 in civil

on LO.t2.2018 has

and as providr:d in

aw declared bf the

within the terrltory
I

nd by the afor(said

by the Supreme

as noticed above
tection Act, L986
laid down that
being a special
agreement the

to go on and no
on rejecting the
'ting proceedings

strength an
remedy under
to a consumer
The comploint

complainant has
Act. The remedy
ned to complaint

for defect or
the cheap and a

which is the

d considering the

that complainant

edy available ip a
I

Act,L986 and Act
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of 2016 instead of going in for an arbitratio

hesitation in holding that this authorir

jurisdiction to entertain the complaint and

not require to be referred to arbitration

Findings regarding relief sought by the co

Direct the respondent to pay the assu

terms and conditions of the MOU dated, ZZ

As per the case of complainant she was allo

no 52 at second floor at and later changed to

measurin g 494 sq. ft. against total sale consi

000/-. It leads to execution of BBA as w
22.07.2019 .The allotrnent of the unit was

down payment plan and she paid a total su

There is clause 4 iin the MOU dated ",ZZ.O",t.ZOl

payment of penalry of Rs. 53,846/- per mont

w'as also providerd that the penalty rn,ould

allottee from end of effective date until the

letter on pro ratar basis. Though later on in

word of assured return has been used

nomenclature just to deceive innocent buye

per the dictionary meaning of the word

punishment, fine or a negative result of an ac

penalty is having to attend traffic school for
ticket. A punishment, handicap or a less of ad

a team or a compeltitor for infra-action of a ru

sum established lly a contract to be forfeit

G.

G.1

28.

damages in the ervent of a breach of contr

Page 16 of29
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Hence, we haLve no

has the requisite

at the disputer doe's

sarily

plainant:

return as per the

7.2019

the unit bearing

A on the same floor
I

eration of Rs 2W,70,

ll as as MOU on

made to her under

of Rs 27,66,t100/-

which provides for

wef 23.07.20",20. lt

to the paid to the

offer of possession

tead of penally,, the

but a change in

Even otherwirse as

nalty it refers to

and an examprls sf

& getting a speedy

antage imposed on

e. It also refers to a

in lieu of ar:tual

So, taking into
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consideration all these, it can be said that t
clause 4 of MOU nefers to the sum establish

29. The complainant has sought assured retur
month on the total amount received with e

until the offer of'possession as per clause

understanding dated ZZ.O7.ZOj.9. It is plead

has not complied with the terms and conditi
The respondent refused to pay the same by
Banning of UnregJulated Deposit Schemes Ac

referred to as the Act of ZO19). But that Act
for payment of ?ssured return even aft.er co

and the payments madr: in this regard are pro
2(4)(iii) of the above-mentioned .Act.

Memorandum of understanding stipulates tha

The company slitall poi! 17 penalty of Rs,53.,846/_
said unit on the total ttmount receiied with effec,
Effective date II_) subje'ct to TDS, taxe:r, cessi or en
is due and payable b1,, the allottee ond wlinich si
total sale consitleratia,n, the balance total sale c
be payable by the alla,ttee to the c:onlpany in act
payment schedule ann,exed as Annexure L .[he

to t'he allottee from end of effectit,e date il
possession letter date on pro rata basis.

30. An MoU can be considered as an agreement

the definition of the "aglreement for sale,, unde
Act and broadly by takirrg into consideration

Therefore, the promoter and allottee would
obligations contairred in the memorandum of
the promoter shilll be responsible for
responsibilities, and fun,ctions to the allottee
for sale executed inter se them under section

Page 17 of29
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word penalty under

by the contract.

of Rs.53,846/- per

'ect from 23.07.2020

of memorandum of

that the respondent

ns of the agreement.

taking a plea of the

20L9 [herein after

oes not create a bar

ing into operation

ted as per section

Clause 4 of the

month on the
from 23.07.2020(
other levy which
ll be adjusted in
nsideration shall

ance with the
Ity shall be paid

ntil the offer of

r'sale interpreting

Section 2[c) of the

ob,iects of the Act.

be bound by rhe

nderstanding and

all obligations,

per the agreement

1[a)(a) of the Act.
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An agreement defines the rights and liabiliti
i.e., promoter and the allottee and mar

contractual relationship between them

relationship gives rise to future agreeme

between them. 'the different kinds of pay

vogue and legal within the meaning of the

of the integral parts of this agreement is the

return inter-se parties. The ,,agreement for
force of this Act ('i.e., Act of Z0L6) shall be in

as per rules but tlhis Act of Z0t6 does not

entered between promoter and allottee prior
of the Act as held by the Hon,bler Bombay

Neelkamal Reqlliors iluburban privati,e Li,

A'nion of India & Ors., (Writ petition No. 27

on 06.12.201,7. Since the agreement defines

relationship therefore, it can be said that
assured returns bretween the promoter and

the same relationship. 'therefore, itcan be sai

authority has connplete jurisdiction to deal

cases as the contractual relationship arise o
sale only and betrseen the same parties as

section 11(aJ(a) of the Act of 201,6 which
promoter would tre res;ponsible for all the o
Act as per the agreement for sale till the exec

dered of the unit irr favour of the allottee. No

for consideration ers to:

int No. 4680 of 2021.

3S

S

of'both the prarties

the start ol' new

This contractual

ts and transactions

ent plans were in

ment for sale. One

nsaction of assured

le" after comin;g into

the prescribed form

rite the "agreernent"

to coming into force

High Court in case

ited and Anr,. v/s

7 of 201"7) der:ided

e buyer-pronnoter

the agreement for

llottee arises out of

that the real estate

ith assured relturn

t of agreement fon

r the provisiolrs oI

provides that the:

ligations under the

tion of conveyance

', three issues arise
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Whether authorit'y is within the jurisdict

stand regarding assured returns due t
circumstances.

ii. Whether the authority is competent to a

to the allottees in pre-RERA cases, after

into operation.

Whether the Act of 2019 bars payment

the allottees in pre-RERA cases.

While taking up rJhe cases of Brhtmjeet & An

Apartments Pvt. Ltd, gcomplaiitni no 147

Bharam Singh & Anr. Vs. Venetain LDF

no 175 of 201.8) decided on OZ.OB.20

respectively, it waLs hekl by the authority,that

to deal with cases of arssured returns. Tho

issue of assured returns was involvr:d to be p

an allottee but at that time, neitherr the full

before the authority nor it was argued on

thrat on the basis of contractual obligati

obligated to pay that amount. However, the

different view from the earlier one if new fa

brought before an. adjudicating authoriW or

doctrine of "prosptective overculing" and whi

law declared by the court applies to the ca

only and its applicability to the cases which

is saved because the repeal would otherwis

those who had trusted to its existence. A refe

can be made to the case of Sarwan Kumar &

iii.

31.

Aggarwal Appeal (civil') 1058 of 2003 dercide

Page 19 of29
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on to vary

changed

its earlier

factrs and

low assured returns

e Act of 2016 came

f assured returns to

Vs. M/s Landmark

of 2018), and .Sh.

LLP'(complaint

8 and 27.LL.Z}LB

t has no jurisdiction

in those cases;, the

id by the builder to

facts were bro,ugfil

half of the allotteers

DS, the builder is

is no bar to terke a

and law have beerr

e court. Therer is a

provides that the

s arising in fuLture

attained finality

work hardship to

nce in this regard

nr Vs. Madan Lal

on 06.02.2003 and

i.
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wherein the hon'ble apex court observed as

now the plea raisecl with regard to m

complaint in ther face of earlier orders of

tenable. The authority' can take a different'

one on the basis of nr:w facts and law and

made by the apex court of the land. It

preposition of law thzrt when payment of a

and parcel of builder buyer's agreement (m

in that document or by way of addendu

understanding or terms and cq.nditions of th

then the builder is liable to pay that amoun

can't take a plea that it is not liable to pay

return. Moreover, an agreement for salel defi

relationship. So, it can be said that the ag

return between the promoter and allotee a

relationship and is marked by the original

Therefore, it can be said that the aut

jurisdiction with respect to assured re

contractual relationshiip arises out of ttre

and between the same contracting parties

In the case in hand, the issue of assured retu

contractual obligations arising between the

of Pioneer Urba,n Land and Infrastructu

Union of India & Ors. (Writ Petition (Ci

decided on 09.08 .201.9', it was observed by th

of the land that

return/committetl returns' agreements wi

"...allottees who had e

whereby, upon payment of a substantial po

Page 20 of 29
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entioned above, So,

ntainability of the

he authority in not

iew from the erarlier

:he pronouncements

s now well settled

sured return is part

be there is a clause

, memorandum of

allotment of a unit),

as agreed upon and

e amount of assured

s the builder-lbuyer

ment for assured

ises out of the same

agreement for sale.

rity' has complete

urn cases as; the

ment for sale only

agreement for sale.

s is on the barsis of

arties. Then in case

Limited & Anr. v/s

l) No. 43 of 2019)

Hon'ble Apex Court

tered into "es:suf€d

these developers,

'on of the total sale
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consideration upfront at the time of execut,

developer undertook to pay a certain amou

monthly basis from the date of execution of a

of handing over of possession to the allottees

that'amounts raised by developers under ass

had the "commercial effect of a borrowing,

from the developer's annual returns in whi

was shown as "commitment charges,, unde

cr:)sts". As a result, such allottees; were h

creditors" within the meaning of ser:tion

including its treatment in books of accounts

for the purposes of income tax. Then, in the la

on this aspect in case Joypee Kensington

Welfare Associot:ion and Ors. vs, NBCC (I
(24.03.2021-SC): MANU/ SC/0206 /zCtZ1,,

followed as taken earlier in the c:ase of

Infrastructure Lol & Anr. with regard t,o the

rerturns to be financial creditors withirr the

5(7) of the Code. IUoreover, after corning into

w,e.f 01.05.20L7, the builder is obligated ro

with the authority being an ongoing proj

section 3[1) of thr: Act of 20L7 read with rul

2417. The Act orf Z0t6 has no provision

contractual obligal.ions lbetween the partires as

Bombay High Court in case Neelkamal

Private Limited and Anr. v/s (Inion of Ind
quoted earlier. So, the respondent/builder ca

there was no contractual obligation to pay th
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of agreemen,t, the

t to allottees on a

reement till the date

I It was further held

red return schemes

hich became clear

the amount raised

the head "financial

ld to be "finerncial

5(7) of the Code"

f the promoter and

t pronouncement

levard Apartru,tents

'ia) Ltd. and Ors,

e same view was

r Urban )Lancl

llottees of assurecl

meaning of ser:tiorr

rce the Act of tzjlc;

ister the prrcject

as per proviso to

2[o) of the Rules,,

for re-writing of

held by the Hon'ble

ealtors Suburban

& Ors., [suprer) as

't take a plea that

amount of assured



HAR[RS.
W-GUI?UGI?AIVI

returns to the allottee after the Act of 201,6

a new agreement is being executed with
there is an obligation of the promoter agai

the amount of assured returns, then he can,t
situation by takirrg a plea of the enforcement
Act2019 or any other law.

service, witlt or

profit or in any

i. an amount received in the courset of, or for
business and bearingr a genutne connet:tion
including-

ii. advance received in connection with con
immovable property under an agreement
subject to the condition thot such adva
against such immovable property as spect,
the agreement 0r arcangement.

A perusal of the atrove-mentioned definition o
shows that it has lleen lgiven the sarne meani
under the Companies t\ct, 201.3 and the sa;

32. It is pleaded on betralf of respondent/bu
Banning of Unregulated Deposit Scheme A
force, there is bar for payment of assured ret
again, the plea taken in this repard is devoid

of the above mentioned Act defines the w
amount of money received by way o"f an adva

o,ther form, by any deposit taker with a prom

after a specifted period or otherwise, either in
the form of a sper:ified

form of interesl Lronus,

include

33.

section 2(31) includes any receipt by way of d

Page 22 of 29
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me into force or that

rd to that fact. When

t an allottee to pay

riggle out frorn that

of Act of 20'1,6, BUDS

Ider that afteri the
I

of 2019 .rm.l into

rn to an allotter:. But

f merit. Sectionr 2[4)

rd ' deposit' as an

ce or loan or in an,y

'to return whether

sh or in kind or in

witho t any beneftt in the

othe form, but doe:; not

the purpose of,

sut:h business

eration of an
arrangement

is adjusted
ed in terms of

the term 'deprosit'

g as assigned to it
:e provides under

I

posit or loan of in
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any other form by a company but does not in

of amount as may' be prescribed in consultati

Bank of India. Similarly rule 2(c) of the Comp

Deposits) Rules, ZOL4 defines the meanin

includes any receipt of money by way of de

other form by a company but does not includ

i. as an advance, eccounted for in any man
received in connection with conside
immovable property.

ii. as an advance received and: es allowed
regulator or in accordance iith directio
State Government.

So, keeping in vie'rv the above-mentioned pro

20t19 and the Companiers Act, 2OI3 tit is to be

an allottee is entitled to assured returns; in a

deposited substantial amount of sale cr:nsid

allrctment of a unit with the builder at the

immediately thereafter and as agreedl upon be

The Government of Inclia enacted the Banni

Deposit Schemes Act, Z0Ig to providr: for
mechanism to ban the unregulated deposit

deposits taken in the ordinary course of busi

and for matters conn

incidental thereto as derfined in section 2 (4)

201,9 mentioned above.

It is evident from the perusal of section Z(4)(
mentioned Act that the advances received i

35.

consideration of an immovable property unde

Page 23 ol'29
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ude such categories

n with the Reserve

nies (Acceptance of

of deposit which

it or loan or in any

r whatsoever,
tion for an

ty any sectoral
of Central or

isions of the Ar:t of

n as to whether

case where he has

ration against the

ime of booking or

eerr them.

Lg of Unregulated

a comprehenrsive

hemes, other than

ess and to proEec!

therewith or

of the BUDS ,Act,

)(ii) of the above-

connection rnrith

an agreement or
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arrangement subject to the condition that
adjusted against s;uch immovable property as

the agreement or arrangement do not fall
deposit, which ha,ye beren banned by the Act o

36. Moreover, the derreloper is also bound by pro
per this doctrine, the view is that if any
promise and the promisee has actecl on such
his position, then the person/promisor is bo
his or her promise. lVhen the builders fai
commitments, a nLumber of'cases vrere filed
different forums such as Nikhil Mehta, pion

In.,frastructure which ultimately led th,3 ssn
enact the Banning of Unregulated Deposit

31,.07.20L9 in pur.suanlt to the Banning of U

Sclreme Ordinance, Z0IB. However, the m
de,cided is as to whet,her the schemes; floa
builders and promisin,g as assured return
all:rtment of units are cc,vered by the abovem
A rsimilar issue fcrr consideration arose be

Panchkula in case Baldev Gautamr yS Rrs

Limited (REM-hKL-2065-201T) where in
11.03.2020 thar a builder is liable to pay mont
to the complainant till possession of respective

handed over and thr:re is no illegality in this reg

37. The definition of term ,deposit, 
as given in the

the same meaning as assigned to it under the Co

as per section Z@)(iv)(i) i.e., explanation to
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such advances are

specified in terms of

within the ter,m of

2019.

issory estopp,el. As

erson has made a

romise and altered

nd to comply with

ed to honor dheir
I

by the creditorls at

Urban Land and

ral government to

eme Act, 20Lg on

regulated Deprosit

t question to, be

d earlier by the

on the basis; of

tioned Act or not.

re Hon'ble RIIRA

Projects Priv,ate

it was held on

ly assured returns

partments stands

rd.

DS Act 2019, has

panies Act 2013,

ub-clause (iv). In
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pursuant to powers conferred by clause 31 of

and 76 read with suh-section 1 and Z of

Companies Act 2i013, the Rules with rega

deposits by the companies were framed in t

same came into force on 01.04.2014. The defi

been given under section 2 (c) of the above-

as per clause xii (b), as advance, accounted

whatsoever received in connection with c

immovable property under an agreeme

provided such advanr:e is adjusted agains

accordance with the terms of agreement. or a

bt: a deposit. ThouLgh there is proviso to this p

the amounts received under heading 'a' and

bt:coming refundarble rryith or without interes

thrat the company accepting the money does

pr,:rmission or app,roval whenever required to

properties or services for which the mon

arnount received shall be deemed to bre a

ru.les however, the sanle are not applicable

Though it is contended that there is no n

approval to take the sale consideration ,as ad

ccrnsidered as deposit as per sub-claur;e Z(

aclvanced in this regard is devoid of merit.

exclusion clause to section 2 (xiv)[b) which

specifically excluded under this clause. E

received by the companies or the builde

considered as deposits but w.e.f. 29.06.201,6,

the money received as such would not

aint No. 4680 of 2021

section 2, sectirrn 73

section 469 of the

to acceptance of

year Z0L4 and the

ition of deposiit has

entioned rule:; and

for in any marnner

nsideration fo,r an

or arrangernent,

such properly in

rangement shalll not

vision as well as to

'd' and the amount

duer to the rearsons

not have necessary

deal in the goods or

is taken, therr the

eposit under thest:

n the case in trand.

sar),'permission or

ance and would be

vl(b) but the plea

irst of all, there is

rovides that unless

rlier, the deposits

as advance \l/ere

was provided that

be deposit unless
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specifically excluded under this clause. A ref,

may be given to clause 2 of the First schedule

Schemes framed under section 2 [xv) of th
provides as under: -

(2) The following shatl also be treated as
Schemes under this Act namely: -

(a) deposits accepted under any scheme,
registered with any regulatory body in i,
established under a statute; and

(b) any other scheme as may be noti.,
Government under this Act.

38. The money was terken by the builder as depos

allotment of imrnrovable property and its p
offered within a r:ertain period. However, in

consideration by way of advance, the build

amount by way of assured return for a certa

failure to fulfil that commitment, the allo

atrlproach the authority' fr:r redressal of his

filing a complaint.

It is not disputed that the respondent is a

arrd it had obtained rergistration under the

project in question on Z,+.08.2017. The auth

has been regulatirrg the advances received u

its various other aspects. So, the amount paid

to the builder is a regulated deposit accepted I

former against the immovable property to b
allottee later on. If ther project in which th
received by the de,rreloper from an allottee is a

39.

per section 3[1) of the Act of 201.6 then,

Page 26 of 29
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rence in this regard

Regulated Deposit

Act of 2019 r,vhich

egulated Deposit

an orrong€ffI€nt
ia constituted or

by the Centra,l

t in advance against

session was to be

view of taking sale

promised certain

n period. So, on his

has a righit to

evances by way of

I estate developer,

of 2016 for the

rity under this Act

er the project and

by the complainant

y the later from the

transferred to, the

advance has been

ongoing project as

e same would fall
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within the jurisdiction of the authority for giv
to the complainant besides initiating penal p

40. The builder is liable to pay that amount as a

take a plea that it is not liable to pay the amou

Moreover, an agreement defines the builder
So, it can be said that the agreement for assu

the promoter and allotee arises out of the sam

marked by the original agreement for sale.

The authority directs the promoter to pay ass

frr:m 23.07.2020 till the offer of possession as

dated 22.07.201,9.

The respondent is also liable to pay the

rel"urnfpenaltyJ as; agrr:ed upon up to the

interest@ 7.300/o p.a. on the unpaid amount as

section 34(1) of the CpCl i.e., the rates at whi
is being made by ttre nationalized ban

transactions.

The relevant provisionr; of Section 34 of Ci

19tl8, are being ,produced hereinafter for
providing as under:

PROVIDED that wheret the tiabitity in relation t
adjudged had art|sen ou,t of a commercial transac
of such further interest may exceed six percent pet
shall not exceed t'he contractual rate of interesi or
is no contractuat'l rate, the rate at which mone
advanced by notionalized banks in relotion io
transactions,

Cost of litigation:G.2
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ng the desired relief

reedings.

upon and can't

t ofassured return.

buyer relationship.

returns betlveen

relationship and is

returnIpenalty)

r clause 4 of IvIOU

rrears of assured

ate of order rruith

per proviso to the

lencling of moneys

for commercial

il Procedure Code

ready refere,nce

the sum so
n, the rate

annum, but
'here there

are lent or
commercial
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The complainant is claiming compensation

The authority is of the view that it is importa
the Act has clearly provided interest an

separate entitlement/nights which the allo
claiming compensation under sections 1,2, 1,4,

the Act, the complainant may file a separa
Adjudicating Officer under section 3L read w
Act and rule 29 of the rules.

H. Directions of the authority

Hence, the authorify, hereby passes thLis o

folllowing directions under section 3?, of
compliance of obligations cast upon tlre
function entrusted to the authority under secti

The respondent is directed to pay assu

42.

ii.

from 23.07.2020 till the offer of poss;essio

the memoranclum of understanding clated

The respondent is also liable to palr the

return(penalty) as agreed upon up to the

ii i.

interest@ 7.300/o p.a. on the unpaid amou

the section 3a[1) of the CpC i.e., the rates

moneys is being made by the natio
commercial transactions.

The arrears of ?srSUred returnfpenalty)

interest would be paid to the complainant

90 days from the date of this order, after
any from the complainant and failing w
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moter

n the present ;relief.

t to understand that

compensation as

tee can claim, For

1B and section L9 of

complaint brefore

th section 7l of the

er and issues the

to ensure

as per the

he Act

n 34[fJ:

rerturn (penaltyJ

as per clause 4 of

2.07.2019.

rrears of assured

date of order with

as per provisro to

t which lendinlg of

alized banks for

acc'rued besides

within a periocl of

djustment dues if
ich that amount
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would be recoverable with interest at

till the date of actual realisation.
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