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ffiHARERA
ffi-GURUGRAT',4

BEFORE THE HARYANA REAL ESTA E REGULATORY
AUTHORITY, GURUG

Respondent

ORDER

The present comPlaint has been

complainants/allottees under section 31

[Regulation and Development) Act, 2016 (i

with rule 28 of the HarYflna Real Es

DevelopmentJ Rules, 201.7 [in short, the R les) for violation of

filed by the

of the Real Estate

short, the Act) read

te (Regulation andL

r alia prescribed that:

r all obligations,

section 11(4)(a) of the Act wherein it is int

the promoter shall be resPonsible

aint No 38LL of ?021.

3811 of 2,OZLComnlaint no.
Date of filing com 28.O9.20",21

First date of heari 03.L2.20.21
Date of decision 09.02.2022

Rajbir Singh

Complainants

Sarla Devi 
:

Both R/o: Village & P.O Daultabad, Oppo

f anghu Traders, Gurugiarnfnlu [ 00 t

V CTSUS

Respontlent

M/s Magic Eye De'uelopers Private [,imi
R/o: GF 09, Plaza M$,,l,Ja5ola Dis
Centre, |asola:New Delhi - L10025

CORAM:

ChairnnanDr. KK Khandelwal

MemberShri Vijay Kumar Goyal

APPEARANCE:

ComplainantsSh. Sukhbir Yadav fAdvocate)

Ms. Neelam Gupta (AdvocateJ
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A.

2.

HARERA
H, GURUGRAM

responsibilities and functions der the provi

rules and regulations made th under or

e agreement for sale execu inter se.

it and proiect related de

particulars of the project, details of le consideratio the

ount paid by the complaina ts, date of p posed handing over

possession and delay per if any, have been detailed i the

owing tabular form::

on of the Act

the allottee

the

per

aint No 38L1, of 2

," Sector 106,Project name and
location

Nature of t

21.06.2012 valid

Name of the

017 dated
RERA Registered/ not
registered

RERA Reei

ower 82

t page no.26 ofthe
airrt]

t page no.26 ofthe
Unit measuring [super
area)

Date of provisional
allotment

the complaintl
Date of execution of
builder buyer agreement

Page of 33

DTCP License 65 of 2012

Registered
Vide no,72 of
2L.08.20L7

3t.12.202L

700 sq. ft.

[Annexure P-3

complaint]

75.09.2012

IPage no.23

03.05.2013

[Page no.25



ffi
ffi
qq*s Rqil

FHARERA
h. GURUGRAT'/ Comp aint No 381-1 of 2t)21,

L1. Possession clause 9,L

The developer
plans and estin
all just exceptir
majeure/statul
prohibitions/cr
contemplates t
construction ol
building/said u

ofthree years
execution of tl
.two grace per

l,ieach irnless the
j,p'Uaio-U.s mentir

ii10.1,10.2 and c
"tailuie of allott
price of the sai

Other charges;
i accordance wil
: payments givet

, per the deman
developer fron
failure on the ;
abide by all or
conditions of tl

| (emphasis su1

:ased on its present
rates and subject to
rns/force
ory
lurt order etc.
r complete the
the said
nit within a period
from the date of
ris agreement vvith
iods of six mont.hs
re is a delay for
,ned in clauses
lause 37 or due to
:e to pay in time the
J unit alongwith
Lnd dues in
h the schedule of
r in annexure C 0r as

ls raised by the
rtime to time or any
art of the allottees to
rny of the terms or
ris agreement.
rplied)

72. Due date of possession 03,05.2016

[Calculated Irc
execution of th

Grace pr:riod
disallor,ved

m the date of ther

is agreement]

lf 6 months is

13. Total sale consideration ,Rs.40,28,5301

[As per applic:
16.7t.202'1. at
replyl

nt ledger dated
rage 82-85 of the

14. Total amount paid bY the
complainants

Rs.40,28,5307

[As per applici
1.6.1.1.2021at
replyl

nt ledger dated
:age 82-85 of the

15. Payment plan Construction I

[Annexure C a

complaint]

nked payment plan

page 45 ofthe
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B.

3.

4.

int No 38L1, of 2

replyl
Occupation Certificate 28.1,1,

IPage

20L9

24 of rhe

ion- 30.1t.2019

at page 26 of th

Possession certificate
34 of the

Conveyance deed

,27 daysDelay in delivery of
possession till the offer
possession+2 months.
i.e.30.01.2020

anager

HARERE
H- GURUGRAM

:acts of the complaint:

with a shady picture of the P

bearers of the respondent all

received a tnarketing call fro

caller represented hjmself

company and marketerd a cor

at 106" situated at S,ector

,u,isited the Gurugram of

respo ndent/buildelwith

:

That in April 201.2, complai

complainant's consult;ant'nv

p;ot information about the

respondent gave him a br<

Mr, Rajbir Singh

handed over within

ject.

ed th the p

the it willand assured that possession o

36 months of the booking.

That, believing on represen tion

[earlier known as Spire

a rance of respclndent

Pvt. L ) the complainants

- 0806 on Bth

o

Naveen Kumar, booked one nit ing o. 82

Page 4 of 33

the respondent, tLre

of the respondent

nhmely "The Plaza

The complainants

site of the

ers. Therer the

staff of Builder and

rkEting staff of the

st and allurerl him

ng staff and office

specification

Ofler of

[Annqxure R/3
reply]
06.03.202L

[Page 43 of
3 years, 8



5.

6.

HARERA
P- GURUGRAM

floor, admeasuring 700 sq. ft. nd paid Rs. 2 00,000/- as bo king

amount on 05.04.2012 and si ed a pre-prin application rm.

The unit was purchased unde the constru

200/-

on linked plan

sale consideration of Rs. 37,92

visional allo ent

the

k no. 6 for size

3, a pre-printed,

er's agreement was
I

executed inl.er-se the resl plainants. According

to clause 9.1 of the br"r ent has to give

ra

nforming

prossession of the said unit wi i years from thr: date

period of 6 months.

AS BBA is 03.05.2016

dof

of execution of this agreemr grace

Therefore the due date of

(the grace period was for ap ying ncl o

certificate, but the responden did ot apply

limit, therefqre the builder is

:

,

I

I

I

I

I

Page { of 33

aint No 3811 of

Final BSP

Club Membership Charges

n

'l'hat on 1-5.09.20'12, the res;p

letter in name of Rajbir Slir

allotment of unit no. 82-Clt

admeasuring 700 sq. ft,

l'hat after a long frcllovv

runilateral, arbitrary flat buy

ining the occupation

within the saicl time

the 6 months grace

period).

titled



7.

ffiHARERA
ffi GURTrcRAM

That on 04.1.L.20L4, the r$spondent se

complainants regarding the amalgamation of

Itd. with Magic eye developers pvt. ltd.

B. That the respondent kept raising the deman

payment plan and the respondent kept payi

but the respondent failed to hand over the p

by 03.05.2076, the complainants made seve,

of the respondent to get the possession of th

vain, the office bearers alwiays gave a new da

9. That on 30.1,1,.2019, the respondent

"lntimation about the receipt of the occu

Offer of Possession" to the cbmplainants. Th

respondent sent another letter stating, "De

at the stage of offer of possession" and rai

8,32,553 /- and also raised an unreason

(Common Area Maintenance) charges i.e. Rs'

2019 to 31-03-2020. It is pertinent to m

respondent has raisedl the unreasrrnable de

e;Ls the unit was not rr:ady for possession. I

respondent has acknowledged the delay in t

and credited Rs. 1,oB,tO49 /'- as delayed pos

per sq. ft.

10. '[hat on 1.8.01'.2020, the complainants pa

1,,42,542f- on account of "On Completion of i

cheque No. 11.3567 drawn on Union B

t8.01,.2020 & Rs. 8,260/- on account of CA

No. 039158 drawn on Allahabad Bank dated

Page 6 of 33

aint No 3817 of 2t321

t a letter to the

pire developers pvt.

s as per the agreed

g the said demands,

ssession of thr: unit

I visits to the office

unit, but all went in

of possession.

t a letter stating

tion certificatr: and

t on 20.12.2019, the

nd for dues paryable

d a demand of Rs,

le demand of CAM

6,520 /- from Ct1-1,2-

ntion here that ttre

.and of CAM charges

is Germane that the

e offer of possr:ssion

ssion rebate @, Rs. 5

d a demand of Rs"

,ternal floorinpJ" vider

nk of India dated

charges vide cheque:

8.01.2020.



ffiHARERA
ffiGURUGRAM

11. That on 25.09.2020, the respondent sent a

to the complainants and stated that the

received satisfactory possession of the unit al

25.09.2020. It is pertinent to mention her

respondent has not handed/given the physi

unit to the complainants & the offer of

paper possession letter.

1,2. It is further pertinent to mr:ntion here that t

accepted and signed the possession certifica

that they will get the rernt on the unit i

1_3.

Respondent, under rental poel ipblicy, But till

has not giveln physical possession of thLe un

The conduct of the respondent showi

dominant possession. Ivloreovelr, l"he

v,zithdrawn their consent from the agree,ITl€Itt

the company was not giving any rent to the c

That on 22.07.2021, the corpplainants se

respondent and stated "[n spite of re
personally visited to the site office, no sa

received so far. You are rr:quested to lhand

said units at the earliest". That on 24.07.2

replied and stated "This is to acknowledge

shared your request for keys from CoHo. W

the same shortly". That on 12.08.2021,, th

another reminder letter to the responde

intimated that in spite of repeated reminder

visits to your site office several times, keys

int No 381-7 of 2021

ession certificate

complainants have

ng with the keys on

that till today the

:al possession of the

ssion letter is also a

e complainants have

e in the anticipation

promised b:f the

te, the respondent

nor given the rent.

Ithe mischief' and

mplainants have

with COH0, because,

mplainants.

t an email to the

ted reminders; and

isfactory intimation

ver the keys of ttre

21,, lhe respondent

our email, We harre

will confirm you 0n

complainants; sent

and alleged "lt is

to you and personal

f the unit no. 806 &

Page '7 of 33



ffiHARERA
ffi- eunuennrrr

708 B-2 Tower have yet not been handed ove

you are not willing to initiate the favourable a

of the buyers. We have invested our Hard Ea

14.

project, but no earning received so far after

[from the date of investment)". That therea

sent many reminder emails to the res

regarding the due date of pfrysical posse

handover of keys and delayed possession

respondent did not lraid any heed to th
complainants.

That in the meanwhile, the corhplainants sev

the respondent to furnLish the lates;t statenre

respondent did not, pay any heed to

crrmplainants and till today have not pro,vide

of account to the compllainants,

That as per the calculation of the complainan

receipts issuLed by the respondent the c,clnp

38,97 ,083 / - i.e. more than L00'% of the total

That since 2016 the complainants are re

office bearers of the respondent and

possession of the allotted unit but all in vain.

and requests by the complainants, the resp

possession of the unit. The complainants ha

understand/know the actual state of const

towers seem to be built up, but there was no

15.

1,6.

finishing and landscaping work and ameniti

Page tl of 33

aint No 38L1, of 2t)21

so far. It showrs_that

tion for the benefits

ning money in your

sing of Nine years

r the complainants

ndent and asked

sion of the unit &
mpensation burt the

grievances of the

ral times requested

t of account but the

e requests ol the

the latest statelment

based on payment

inants have paid Rs.

le consideration.

larly contacting the

ng efforts to get

pite several visits

ndent did not give

never been able to

uction. Though the

rogress observed on

for a long time,



17.

ffiHARERA
ffiGURUGRAM

That the main grievance of the complai

complaint is that despite the complainants

of the actual cost of the unit and ready an

remaining amount (justified) (if any), the

failed to deliver the possession of unit on p

date, the unit is without amenities. Moreove

the respondent party at the time of receiving

that the possession of a fully c-onst-ructed un

project shall be handed over io th*' com

construction complete:; i.e, 36 months from

18.

C. Relief sought by the com

The complainants have sought following relie

i, Direct the respondent to get physical

develope:d/constructed unit with all

months of the filing; of this r:omplaint.

ii. Direct the respondent trl get the d

prescribed rate from the due date of pos

date of possession llcornrplete in all

iii. Direct the respondent to refund the GST

into force from 01.Ct7.201.7 i.e. afte

possession).

iv. Direct the respondent to refrain from c

till the physical handover of the unit. (Si

ready for possessio,n).

aint No 3BLL of 2t021

nts in the present

id more than 1.00o/o

willing to pay the

spondent party has

mised time and till

it was promised by

yment for thr: unit

t and the developed

lainants as soon as

e date of bookirrg.

ion

enities

of the fully

within 6

ossession interest @

ion till the actual

with all amenities).

aid (since GST came

the due date of

rging CAM Charges

e the unit is yr:t not

Page 9 of33



1.9.

20.

21.

HARERA
P" GUI?UGIIAM

Direct the respondent to n the res

effect to unfair clauses uni

agreement.

D. Reply by respondent

That the complainants took

measuringT00 sq. ft, in super rea, on Bth fl

project "Plaza at 106-1" secto 106, Gurugr

respondent vide agree 03.0

consideration of Rs.40,2 1,51 use

n

ndent from

rated in the

ving

yerincor

otment of u

respondent endeavoured to o
l

including the grace pt

39,1.3,469/- plus,

t to complainants, as

c:ompensation in terms otf c] agreement). It is

plertinent to point out that :plainants r

goodr,rrill g

e the paymr:nt of'

demands with delay and as sture and upon his

request, waiver of interest

respondent.

Rs.56,069/- was granted bry the

That respondent completed e constructio of project and after

clbtaining the occupatjon certi cate on 28.1,1, 201,9 issued letter of

intimation-cum-offer of ssession da 30.11.201

on 28.1,1.201

to,

Ther

aint No 3811, of 2

crf force majeure event. The

li.nked payrnent plan and

instalments is essence of thLe tt

I'hat the complainanlrs have

Rs.40,2 1.,51,8/- (i.e., actual ;

rebate of Rs.l-,08 ,049 /- gra

complainants offering posses on of his uni

Page 1 of ll3l

bearing no. 0708

of Tower 82 in the

developed bry the

201.3 for a total

.1 of the agreement,

f unit by 03.05 .201,7

was independent

for construction

payment of the

a payment of Rs.



22.

23.

24.

ffiHARERA
#- GuRLTcRAM

respondent, thereafter, vide

demand due at the stage of o

20.12.2019. And as per the

the compensation @ Rs.5/- p

from the date of possession as

date of offer of possession to

same was given as rebate of

at the time of offer of possess

That the complainants

compensation for delay, gi

23rd Floor) of the afo

1'hough there was no obli

unit as per agreement, .l the

COHOarllottees, respondent sent the

terms to the allottees lncludi

23.1,2.201,9.

That the complainants vide sco

and thereafter made the

after waiver of interest of 7,0

mplai

t dues

[i.e.

of

/-

.lso palcl

r month

rt till the

nt rcf the

inds due

rent of

rad.e the

terest of

1,5,42 on

20).

I named

on lease

floor till

rg basis.

orut the

it of its
re broad

:er dated

.01.2020

05,,487 /-
payment

dues ol

;e 11 of 33

l'hat after completion of cor

'COHO', approactted the rersp

the Tower ,A (Ground till 4t

of dues of Rs.1,,42,5i42 on 18.0 020 a

payment of the demand of Rs,B;05,487,/'

Rs.27,066/- (i.e. made partial irayment of d

1,8.01.2020 and balance dues of Rs.6,52 ,956/

int No 3BtL of 2'0?1.

72.2019 raised the

on vide letter dated



ffiHARERA
ffi GUtlUoRAM

Rs.6,62,956 / - on 11.05.2020).

total interest of Rs.56,0 69 /-

25. That after receipt of accepta

for leasing out his unit with C

26.

deed dated 04.05.2020 with

aforesaid project of responde

mutual consent more units m

leasing.

That the complainants w

conditions being agreed with

time to time. The

already received A

his consent for leasing out

consent letter dated 1,6.09)20

Due to prevailing COVI|D cincu

prayment was made by the

possession certificate was

27.

complainants on 25.0

c'omplainants duly agr

pertaining to the said unil:

c:omplainants are left. with

respondent."

Without prejudice to tthe ab

to the force majeure for 6

pandemic was prevailing

pon request

waived of by

f the comp nts,

respondent.

and consen from complainants

H0, the respo dent entered a lease

OHO for lea ng of units in the

It was fu er agreed that upon

Ly be added m time to time for

form of the terms and

Lnd the

inr re-a

status of lease, from

rmed that hr: had

rf COHO and gave

COHO vicle his

e when conrplete

on t1..05.2020, ttre

the respondent and

r unit whereby

at all the acc:ounts

d finally settled and

claims, wh r against the

, respondent is otherwise entitled

nths during

per the ce

ich the COV'lD-19

tral advisory dated

or subject

consented

be,en furlly i

Page12 of33

nt No 3BlL of 2



28,

HARERA
ffi" GURUGRAM

28.05.2020. The maintenance agreement in

unit was executed on 16.10.2020.

That as a time of unprecedented uncertain

spread of the COVID-19 pandemic, which viti

environment and its impact and delay

activities including sales and leasing in the s

brand COHO was not able to operationalize t

revenue while, it is pertinent tci- ps116.rte tha

That the complainants, therefore, vide em

withdrew their consent for leasinf with COH

of their unit. Pursuant to the request of comp

vide email dated 27.08.2021 asked COHO t

was on revenue share basis and not for fixed

guarantee which terms were duly afreed upo

29.

complainant's unit and handecl over the sam

and same was acknowleclged by the conl

d[ated 1,4.09,,2021.

30. That the complainants have also executed co

27.08.2021, for subject matter unit, wh

possession" of the c:onveyance deed. the

acknowledged the pos;session of'the subject

complete satisfaction and further assured th

claim, whatsoever against the respondent i

any defect or deficiency in constructitln or

used or on account of any delay, etc. an

objection, if any shall be deemed to have

complainants.

ainr No 3B1t of 2t)21

respect of the said

is prevailing due to

ted overall business

n regular bus;iness

ort to mid-terrn, the

e units and gen.erate

the leasing of units

rentals or minimum

by complainants.

il dated 07.07,,2021

and asked for keys

ainants, Respondent

return the keys of

to the complainants

lainants vide letter

veyance deed dated

in vide "clause 3

complainants ha'u'e

matter unit to their

Lt they shall have no

luding in respect of

quality of materials

all such claiLm 0r

n waived off by the

Page 1i3 of 33



ffiHARERA
ffiGURUGRAM

31. That the Act does not contemplate ex

agreement and therefore, buyer's agreeme

cannot be affected by the provisions of

implemented in toto and to be read and i

without any external aid including withou

enactment especially the enactment whi

require its aid to interpret agreements

Cgmmencement of suCh enactmen_t, Hence, ri

the parties including the conseqUeflce of d
'.,.

party have to be governed by bfulXerl$agreem

32.

and not by the Act. :

That it is pertinent to submit ,here that

refer to 'agreement for sale'. tt has been de

that it can cover not only the post RERA 'ag

also pre-RERA agreennents because it mak

possession not on basis of agreentent but o

given by promoter under section 4tZ) (l) (C)

cases i.e., in case of ongoing project as wel

filed after icomntencement of Act, promot

consequences of its said declaration.

33. llhat when the entitlement to claim poss

cleclaration given by the promoter for rlomp

fls 4(2) (ll [c) of the Act, then the necessa

that the entitlement for delay possession

rates shall also be from the expiry of the d

3L.t2.2021 as provided at the time of registr

aint No 39lt of 2021,

tion of any fresh

t dated 03.05,2013

ct and has to be

terpreted "as it is"

aid of subseQUent

do not espercially

executed prior to
hts and liabilit.ies of

fault/default of any

nt dated 03.05.2013

on 19(3) doers not

gned in such a way

eement for sale' but

s allottee entitle for

basis of declaration

of Act, which in both

as fluture projiect is

is made aware of'

ion is as per the

etion of constrruction

corollary to this is

harges at the RERA

te of completion i.e.,

tion.

Page 14 of 33



ffiHARERA
ffi GuRUoRAM

34. That the instant complaint is further liable t

maintainable in as much as, the alleged d

due to any act of omission or commission o

but due to various other factors like d
completion of external development works

to the fact that the completion of constructi

timely payment of the instalments by all the

complainants. It is submitted that there

including the complainants who have failed

instalments as per the construction link

which has affected the progrg,ss of constru

that non-payment of the instalntents Lry th

acted, as a catalyst in delay in offer olf

plan after making expenditure on the prroj

units have failed to make payments of

r,vithin time, the respondent cannclt be ex

project front its own pocket.

It is denied that respondent wfs to give poss

from the date of execution of agreement an

that the 6 months grace period was for appl

occupation certificate. The grace period ag

that too independent of any force majeure

admitted by the complainanti vide letter d

making the date of possession as 03.05.201

respondent.

35. lVithout prejudice, it is submitted that the

cllemanding payments as accordance wi,th th

36.

int No 3871, of 2021

be dismissed as not

in possession is not

part of respondent

monetization, non-

the Govt., and due

n is linked with the

lottees including the

are many allottees

make paymerlrts of

payment schedule

ion. It is subrnitted
'allottees has rather

es$ion at the end of

'espondent has been

construction linked

allottees of various

eir respective units

to expend on the

ssion within 3 years

it is further clenied

ng and obtaini:ng the

was 12 rrronths

ndition which is duly'

ted L6.04.201,8t thus,

. Even otherwi:;e, the

Page 15 of33



ffiHARERA
ffi,, eunuennrrir

entitlement of the complainants to seek poss

19[3) of the Act i.e., as per the declaration

under section 4(2) (l) [C) of the Act for compl

at the time of registration of the project i.e., b

37. Be that as it may, respondent has already offr

38.

receipt of OC for the aforesaid project and ha

conveyance deed in favour of complainants.

the claim is highly belated, as hA$. been filed

of the date of offer possession of Unit. Hence,

from being malafide and baiied by limitati

are even otherwise estopped from raising the

It is submitted that cclmplainants are liable

from the expiry of 30 days of the date of o

that as it may, as the complainants cOnsent

to C0H0, since April 2020 respondent neve

for CAM charges to the complainant-s, as

responsibility of COHO tiil the unit remain

Without prejudice, respondent is ready and

CAM charges paid b1, complainants towa

prayable w.e.f. Septembrer 2021 i.e., the dLate o

unit to complainants after taking over the

N ovember/ D ecernber 2021,.

In this regard, it is submitted that res

possession to complainants 0n 28.11.2019

30.11.2019 and accordingly rpised demand

complainants at the stager of offer of poss

Rs.8,32,553/- which was raised after ded

39.

int No 381,1 of 2021

ion is as per clause

ade by respondent

,tion of construction

31,.1,2.2021,,

red possession after

even executeld the

It is submitted that

arly after two years

the allegations apart

n, the complainants

;e allegations.

to,pay CAM charges

r of possession. Be

to lease out the unit

raised any dennancls

the same was the

with lessee/ COHO.

willing to adjust ttre

s the CAM chrarges

return of keys of ttre

ame from COI-IO tlll

ndent offererC the

vide it letter dated

for dues payable by

ion in the sum of

ion of the rebate
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amount of Rs.1,08,0 49 l- as against th

40.

Rs.9,40,602/- to be paid on or before 20.01'.2

It is submitted that because of prevailing C

effective from 23.03.2020 which prevailed a

and due to which there was an acute sho

thereby, said period was declared as force

Central Government advisory issued on 28

the formal possession cettifl$?te was s

respondent and complainants' for subj

25.09.2020.

41. lt is further subnritted that the cornplainan

cDnveyance deed dated 27 fi8.2021, for s

wherein vide "Clause 3 possession" of the

complainants have acl<nowledged the posse

matter unit to their complete satisfaction and

tltrey shall have no claim,, whatsclever aga

including in respect of any del'ect or delicien

42.

quality of mLaterials us;ed or on accounr[ of

such claim or objecti,on, if any shall be d

vrraived off by the comprlainants.

It is further submitted that as a time of unp

is prevailing due to spread of the COVID-

vitiated overall business environment and i

regular business activities including sales an

to mid-term, the brand COHO was not able

failed to generate revenue for the units le

for complainants unit. It is submitted that r

Page 1'7 of 33

int No 3B7l of 202t

actual dues of

0.

VID circumstances

least for 6 months

age of labour and

jeure even by the

05.2020. Therefore,

ned between the

t matter unit on

have also exe,cuted

bject matter unit,

nveyance deed the

ion of the sulbject-

further assured that

nst the respondent

in construction or

y delay, etc. and all

emed to have been

dented uncerltainty

9 pandemic, rruhich

impact and delay on

leasing in the short

operationalize and

out to it including

spondent was never
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under any obligations either to le

allottees/complainants as per agreement

thereof nor any minimum rent was fixed un

the same was on revenue sharing basis.

43. It is reiterated that respondent has discha

under agreement. Further respondent was

out the unit of the complainants as per te

was liable for payment of rent,,as alleged.
l"'''''''

44. It is pertinent to submit herb'.rthdtl:,rights
:

pr,arties including the const)quence of dr:fault

have to be governed 1oy buyer's agreement.

complied with all the oblig;atirrns unden the

'l'he respondent has even credited the amo

the agreement i.e., @ Rs.li per sc1. ft. per

rebate and adjusted the same from posse

c'ustomer.

45, It is reiterated that once the possession ha

the complainants as detailed in prelimin

conveyance deed for the unit hai already b

of the complainants and dqly acknowl

received possession to their complete satis

that they shall have no claims on account of

such claim or objectiion, if any shall be d

waived off by the comPlainants.

Copies of all the relevant documents have be

record. Their authenticity is not in dispute.

46.

int No 381,L of 2027

the units of

r to pay any rent

r the said lease and

all its oblig;rtions

ther obliged to lease

s of agreement nor

nd liabilities Qf the
I
I

default of any Farty

The respondent has

foresaid agreement.

n1 of penalty as per

ohth in the form of

ion dues payable by

been taken o",er by

submissionrs arrd

n executed in favour

ed that they have

action and as;sured

ny delay, etc. and all

med to have been

n filed and plar:ed on

the cornrplaintence,

Page 18 of 33
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can be decided on the basis of these undisp

submission made by the parties.

)urisdiction of the authority:

47. The plea of the respondent regarding rejec

E,

ground of jurisdiction stands rejected. The au

it has territorial as well as subject matter juri

the present complaint for the reasons given

E. I Territorial jurisdiction l

As per notification no. 1/92/2[1,7:1TCP da

by Town and Country' Planning Departmen

Real Estate Regulatory l\uthority, Gurug

Gurugram District fo,r altl purpose with

Gurugram. In the presr3nt c:ase, the project i

within the planning area of Gurugram dis

authority has complete territorialL jurisdicti

present complaint.

El. II Subiect matter jurisdiction

Section 11(4) (a) of the Act, 2076 provides th

be responsible to the allottee ,as per agree

I1(4)(aJ is reproduced as hereunder:

Section 11(a)(a)

Be responsible for all obligations, responsibil
under the provisions of this Act or the rules a
thereunder or to the allottees as per the agree
the association of allottees, os the case ma-y be, ti
all the apartments, plots or buildings, as the
allottees, or the common oreas to the associatio
competent authority, as the case may be;

int No 3B!1of 2027

ted documents and

ion of complaint on

ority observes that

iction to adjuclicate

low.

14.1,2.201,7 issued

the jurisdiction of

m shall be entire

offices situated in

question is situated

ict. Therefore, this

n to deal with the

t the promoter shall

ent for sale. Selction

'es and functions
regulations made
nt for sole, or t0

I the conveyance of
may be, to the

of allottees or the
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Section 34-Functions of the Authority:

3a(fJ of the Act provides to ensure complia
cast upon the promoters, the allottees and the
under this Act and the rules and regulations

in view of the provisions of the Act quot

complete jurisdiction to decide the com

compliance of obligations hV the

compensation which is to be decided by

pursued by the complainants at a later stage.

i:,', ilriir il iF. Findings on the objectionstdisad Uy the

F.l. Obiection regarding'hand!-S9,,',,$Jer

So,

has

dleclaration given under section 4(11) (l)
Fi.egulation and Devellopment Act 2016:

48. T'he counsel for the respondent has stated

the time of' registration of the prrojer:t g

completion of sarne and also compXeted the r

that period, therefore, under $uch circums

is not liable to be visited with penhl conse

urnder RERA,. Thereforrl, ne.xt question of dete

the respondent is entitled to avail the time

authority at the time of registering the proj

of the Act.

49. It is now settled law that the provisions of

are also applicable to ongoing project an

project has been defined in rule 2(1)(o) of

lvell as the ongoing project are required to

section 3 and section 4l of the Act.

aint No 3811. of 2021

pror

the

of the obligationrs
real estate agents
e thereunder.

above, the authority

laint regarding non-

oter leaving aside

djudicating officer if

pondent:

ssion as per
(C) of Real Estate

at the respondent at

ve revised date for

me before expriry of

nces the respondent

ences as laid down

ination is whrether

given to him try the

under section 3 &4

he Act and the rules

the term onrgoing

e rules. The new as

be registered under

Page 20 of ii3



HARERA
W"GUI?UGI?AM

Section 4(2)fl1(C) of the Act requires tha

registration of the real estate project, the p

declaration under section 4(2)(l)(CJ of the

reproduced as under: -

Section 4: - Application for registratio
projects

Q) fhe promoter shall enclose the fol,
along with the application referred to
namely:

(l): -a declaration, tuii,,b,iiid,by an a.

be signed by the promoter or any
by the promoter, stating:

(C) the time period within which
connplete the project or
case may De....

50. The time period for handing over the poss

the builder as per the relevant clause of fla

and the commitmbnt of the promoter regar

possession of the unit is'taken accordingl

indicated in respect of ongoil,tg project by

making an applir:ation for registrationL of t

change the commitment of the promoter

possession by the due date as per the apartm

The new timeline as indicated by the promo

under section 4(2)(l)[tJ) is now the ne"v tim

him for the completion of the p[oject. Althou

shall not be initiated against the builder

committed due date of possession but now, if

complete the project in declared timeline,

penal proceedings. The due date ol' pos

aint No 381,1, of 2021

while

moter

ct and

applying for

has to file a

the same is

of real estate

wing documents
sub-section (1),

avit, which shall
rson quthorised

e undertakes to
, thereof, as the

ion is committed by

buyer's agreement

ling handing orrer of

. The new timeline

the promoter while

e project does not

to hand overr the

nt buyer agreement.

r in the declaration

line as indicatr:d by

, penal proceedings

r not meetinlg the

e promoter fails to

hen he is liablle for

ssion as per the
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agreement remains unchanged and promo

consequences and obligations arising out

over possession by the due date as com

apartment buyer agreement and he is lia
possession charges as provided in proviso

Act. The same issue has been dealt by hon'bl

in case titled as Neelkamal Realtors Suburb

vs Union of India and ors. and has,observed

"1-L9. Unater the prouisions oJ' Secti
handing over the possession would
date mentioned in'th'd .nlfi"dbment for
the promoter and,'lhd, hl,lottpg priot
under REIA. Under thb prbnisions of
is g'iven a facility to re'vise the da
pro.iect and dec'lare thet sonte under
does not contemplate rewriting of
flat purchaser and' the promoter.,."

Obiection regarding jurisdiction of aut
agreement executed prior to coming into

51. It,nother conrtention of the responclt:nt is that

clf the jurisdiction to go inl-o the in[erpretati

parties inter-se in accordance with the fla

executed bretweern the petrties ernd no a

referred to under the provisions of the, Act

been executed inter se parties. The authori

the Act nowhere provides, nor can be s

previous agreements will be re-written afte

the Act. Therefore, the provisipns of the Act,

have to be read and interpretefl harmoniousl

has provided for dealing with certain specifi

in a specific/particular manner, then that s

Page 2'.2 of 33

aint No 39tt of 2021

er is liable for the

f failure in harrding

itted by him in the

le for the delayed

section 1B(1) of the

Bombay High Court

n Pvt, Ltd, and anr.

under:

n 18, the delay in
counted from the
le entered into b.y

to its registratio,n
'M, the promoter
of completion 0f
ion 4, The REk4

tract between the

rity w.r.t. buyer's
rce of the Act,

uthority is deprrived

n of, or rights of ttre

buyer's agreemetrt

ment for serle as

r the said rules has

is of the vievv that

construed, that all

coming into force of

rules and agreement

. However, if the Act

provisions/situation

tuation will be dealt
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with in accordance with the Act and the ru es after the date of

coming into force of the Act and the rules. Nu erous provisions of

made between thethe Act save the provisions of the agreemen

buyers and sellers. The said contention has been upheld in the

Suburbon Pvt. Ltd.

h provides as under:

landmark judgment of Neelkamal Realtors

Vs, UU and others. (W.P 2737 of 2077) whi

119. Under the provisions of Section 18, the elay in handing
date mentionedover the possession would be counted from

in the agreement for sale entlre;d into by the
allottee prior to its regiitt;friiQhri4naer R

cility to revise
the same under

Section 4. The REPI/- does not contem rewriting of
ter.....

ted provisions
of the RERA are nart retrospective in nature. T may to some

extent be hoviig a retroactive or quasi effect but
then on that grotund the ialidity ,of the [ons of RERA

cannot be challenged. The Parliament is com t enough to
legislate low having retrospectlve or effect. A law
can be even framed to offect subsisting / exi. ing contractual

interest. We do

fromed in the larger public interest after a

REP'A has been

rough study and
discussion made at the .highest 'level b. the Standing
Committee und Select Committee, whic,h su

reports."
itted its detailed

Also, in appeal no.173 of 2019 titled as Mag Eye Developer Pvt.

provisions of RERA, the p,tory,i,tei;i$;lgiven a

the date of completion of pr6js11;igljd declarr

contrcrct between the fla't purchaser and the ,

122. We have already cliscussed that ctbove

rights betwercn thet parties l,n the ,larger publi
not have any doubt in our mind thctt the

Ishwer Singh Dahly,a, in order d

Real Estate Appellate Tribunal has o

the agreement for sale tke allottee shall
interest/delayed possessiort charges on the

oter and the
Under the

ted 1.7.12.201,9 ttre

served-

be entitled to the
reasonable rate of

"34. Thus, keeping in view our aforesaid disc on, we are of the

considered opinion that the provisions of the Act are qua:;i

retroactive to some extent in operation and

nrocess of comnletion. Hence in case of delay in the
' qnd conditions ofoffer/delivery of possession as per the te

aint No 381,1, of 2t)2\
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interest as provided in Rule 15 of the rules a
and unreasonable rate of compensation
agreement for sale is liable to be ignored,"

The agreements are sacrosanct save and e

which have been abrogated by the Act itsel

that the builder-buyer agreements have b

manner that there is no scope left to the allo

of the clauses contained therein. Therefore,

view that the charges payable under var

payable as per the agreed teiids and conditi

53.

srubject to the condition that the same are in

plans/permissions approved by

departments/conrpetent authoritiels and are

of any other Act, rulels, sl-atutes, instructio

thereunder and are not unreasonable or exo

G. Findings regarding relief sought by the com

G.1 Diirect the respondent to g;et the delayed
prescribed rate from the due date of
date of possession (complete in all rerspect

Admissibility of delay possession charges:

54. In the present complaint, the complainan

with the project and is seeking delay

provided under the proviso to section 1B(1)

proviso reads as under:

Section 78: - Return of amount and

If the promoter fails to complete or is un

an apartment, plot or building, -

aint No 381L of 202L

one sided, unfair
mentioned in the

pt for the provjisions

Further, it is noted

en executed in the

to negotiate any

e authority is rtf the

s heads sh;rll be

ns of the agreerment

accordance with the

the respective

of in contravention

, directions irssued

itant in nature.

inants:

ion interest@
n till the actual

with all ameniities)

intend to conLtinue

session charges as

f the Act. Sec. 1B(1)

pensation

ble to give possession of

Page Zttl of 33
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Provided that where an allottee does not
the project, he shall be paid, by the pro
month of delay, till the handing over of
as may be prescribed

55. At the outset, it is relevant to comment on

clause of the agreement wherein the p

subjected to all kinds of terms and conditio

and the complainants not being in default u

this agreement and compliance with all provi

documentation as prescribed;b ,ithe promotu

clause and incorporation of,ffi,tdiaitio
and uncertain but so heavily loaded in firvour

against the allottee that eVBh fbrmalities and

as prescribed by the prorrroter may m;ake t

irrelevant for the purpo5g of allottee and the

handing over possession loses its meani;ng.

The buyer's agreement is a pivotal legal d

ensure that the rights and liabilities of both

and buyers/allottee are protected candi

buyer's agreement lays down the terrrrs tha

different kinds of properties like resitlenti

between the buyer and builder. It is in the

parties to have a well-clrafted apartment buy

lvould thereby protect the rights of both the

the unfortunate event of a dispute that ma

drafted in the simple and unambiguous lan

understood by a common man with an

56.

background. It should contain a provisi

Page 25i of33

aint No 3BLL of 2021

intend to withdratu from
r, interest for every

possession, at such rate

e preset posselssion

ssession has been

s of this agreerment

er any provisi<lns of

ions, formalities and

. The drafting of this

are not only rrague

of the promoter and

documentation.s etc.

re possession crlause

mmitment date for

ment which should

builders/promoters

ly. The apartmerrt

govern the sale of

s, commercialrs etr:.

interest of both the

r's agreement lvhich

ilder and buyer in

arise. It should be

uage which may be

inary educational

n with regard to
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stipulated time of delivery of possession of t

building, as the case may be and the right of

case of delay in possession of the unit. In pre-

general practice among the promoters/de

draft the terms of the apartment buyer's a

that benefited only the promoters/develop

unilateral, and unclear clauses that either bl

promoters/developers or gave,!hem the ben

of the total absence of clarity-,;; oV€r:lhe,matter.

The authority has gone throUgh the poss

agreement. At the outset, it is televa4t to co

prossession clausr: of the agreemertt wherei

breen subjected to all kinds of terms an

ELgreeffient and the complainants not breing

p,rovisions of tlnis agreements and in

provisions, formalities; and docunlentation

promoter. I'he drafting of this clause rand i

conditions are not onl'y vafJue and uncertain

in favour of the promoter and against the

s;ingle default lby the allottee in fulfill

documentations etc. as prescribed by the pr

possession clause irrelevant for the prurpos

commitment date for handing over po:;sessi

The incorporation of such clause in th
agreement by the promoter is just to r:vade

timely delivery of sutrject unit and to depri

right accruing after delay in possession. This

aint No 381,L of 2t)21,

e apartment, plot or

he buyer/allottee in

ERA period it'was a

lopers to invariably

ment in a manner

It had arbitrary,

tantly favoured the

fit of doubt because

ion clause of the

ment on the pre-set

the possession has

conditions of this

n default under any

mpliance with all

prescribed bry the

corporation ol'such

ut so heavily L:aderd

allottee that erven a

ng formalities arrd

moter may mal<e ttre

of allottee and the

n loses its meaning.

apartment buyer's

the liability towards

e the allottee of his

is just to comment as
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to how the builder has misused his dominant

such mischievous clause in the agreement a

with no option but to sign on the dotted lines.

Admissibility of grace period: The respo

proposed to handover the possession of the u

three years from the date of execution of this

grace periods of six months. The two gra

each are disallowed as no substantial evide

been placed on record to;li oborate
:

circumstances, condition has oCcurred r,vhich

59.

tlhe construction worl<. T'herefore, the du

comes out to be 03.05.',201.C,.

Admissibility of delay possession cha

of interest: The complainants are seeki

charges however,'proviso to section 18 p

allottee does not intend to withdraw from th

paid, by the promoter, interest for every m

hLanding over of p,655s.;sion, at suclt rate as m

il. has been prescribed under rrule 115 of the ru

reproduced as under:

Rule 15. Prescribed rate of interest- [Prov
section 78 qnd s:ub-section (4) and
section 191

(1) For the purpose of provistt to
LB; qnd sub-sections (4) and (7)
"interest at the rate prescribed"
Bttnk of'lnditt highest marg'inal
+20/o.:

Provided thot in case the State Bank of I
of lending rate (MCLR) is not in use, it
such benchmqrk lending rqtes which t

Page2',7 of 33

aint No 381,1, of 2021,

position and drafted

d the allottee is left

dent promoter has

it within a period of

agreement with two

period of 6 months

/documents have

t any such event,

may have hamf,ered
l

date of possebsion

at prescribed rate

g delay posserssion

ides that where an

project, he shall be

nth of delay, till the

y;be prescribed and

es. Rule 15 has been

'so to section 72i,

bsection (7) o.f

tion L2; section
of section 79, the

all be the Stqte
t oJ'lending rate

ia marginal cost
ll be replaced b.v

State Bank of
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Indiq may fix from time to time for lend
public.

The legislature in its wisdom in the subordi

the provision of rule 15 of the rules,

prescribed rate of interest. The rate of inte

the legislature, is reasonable and if the sai

award the interest, it will ensure uniform pr

Consequently, as per website'l of the Stat

https://sbi.co.in, the marginal cost of len

N{CLR) as on date i.e., 09.02.2022 is (l 7.3

prescribed rate of intr:rest will be marginal

+20/o i.e.,9.30o/o.

l'he definition of term 'interest' as defined u

tkre Act provides; that the rate of interrest

allottee by f:he promoter, in case of del,ault,

rate of interest whictr the promoter r;hall

allottee, in case of default. The relevant

below:

"(za) "interest" meqns the rates of inte
promoter or the allottee,,as the csse ma,

Explanation. -For the purpose of this

O the rate of interest chargeable
the promoter, in case of default,
rate of interest which the promo'
pay the allottee, in case of defaul
the interest payable by the' pro
shall be from the dqte the pro
qmount or qny part thereo.f till
or part thereof and interest the
the interest payable by the allo
shall be from the date the a

(iil

payment to the promoter till the

Page 213 of 33

aint No 39t]- of 2027

ng to the general

te legislation under

as determinetl the

st so determined by

rule is followed to

ice in all the cases.

Bank of India i.e.,

ing rate [in rshort,

o/0. Accordingl'y, the

cost of lending rate

dei section Z(za) of

argeable frorn the

hall be equal to thLe

e liable to pay the

on is reproduced

payable by t,he

be.
quse-

m the allottee by
ll be equal to the

r shall be liable to

ter to the allottee
er received the

e dqte the amount
n is refunded, and

to the promoter
'lottee defaults in
qte it is paid;"
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Therefore, interest on the delay payments

shall be charged at the prescribed rate

respondent/promoter which is the same as i

complainants in case of delayed possession

On consideration of the documents avail

submissions made by both the parties, the

that the respondent is in contraV0ntion of t

the Act by not handing overpo-sSeision by th

agreement. By l,irtue of clause g.1" of th

executed between the partieb on 03.05.2

proposes to hand over the popsession of th

period of three years from the date of execut

with two grace periods of six months. The

r:nonths each are disallowe,d so the possessi

',,vas to be delivered on or belore 03.05.201

the considered view that there is itelay

respondent to offer physical possession of't

complainants as per the terms and condi

agreement dated 03.05.2013 executed be

the failure on part of the promoter to ful

responsibilities as per the flat buyer'

03.05.2013 to hand oVer the possess;ion

period.

Section 19(10) of the Act obligates the allo

of the subject unit within 2 months from

occupation certificate. In the present comp

Page 29 of 33

aint No 381.1, of 2021,

m the complainants

i.e., 9.30o/o b:f the

being granted to the

arges.

ble on recorcl and

uthority is satisfied

section 11(4)(a) of

due date as prsl ths

buyer's agreement

13. The deverloper

apartment wi,[hin a

on of this agreement

grace periods of 6

n of the booke,C unit

. The authoriQz is of

on the part of the

e allotted unit to the

icins of the buyer's

n the parties. It is

I its obligations and

r agreement dated

ithin the stiprulated

to take possession

e date of receipt of

int, the respondent
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has applied for the occupation certificate

received from the competent authority

respondent has offered the possession of

30.1.1.2079. Therefore, in the interest of

complainants should be given 2 months' ti

offer of possession. This 2 months' of rea

given to the complainants keeping in m

intimation of possession pr4ctically he has

logistics and requisite documents includin

inspection of the completely finished unit but

the unit being handed over at the time of ta

habitable condition. It is fur:ther clarified that

charges shall be payable from the due da

03.05.20L6 till offer ol' possession [30.'.11,.20

i.e. 30.01,.2020.

A,ccordingly, the non-compliance of the m

s3ction 11(4)(a) read ,with section 1B[1) of t

the respondent is established, As such t

entitled to delay' possession at prescribed

9.30% p.a. w.e.f. due d,ate o,f possession i.e. 0

possession [30.1L.20L9) plus two months i.

provisions of section 18[1) of the Act read

rules and section 19(10) of the Act of 201,6.

Direct the respondent to get physical po
developed/constructed unit with all a
months of the filling of this complaint.

The respondent submitted in its reply that th

project is complete and after obtaining O

G.2

Page 30 of 33

aint No 3Bl1 of 202t

nd same has been

n 28.11,.2019. The

the subject urrit on

natural justicel, the

e from the date of

nable time is being

nd that even after

to arrange a lot of

but not limited to

this is subject tro that

ing possessionr is in

the delay posserssion

of possessio,n i.e.

9) plus two months

ndate contained in

e Act on the part of

complainantrs are

rate of interest i.13.

,05.2016 till offer of

, 30.01,.2020 as per

with rule 15 of the

sion of the fully
enities with,in 6

construction r:f the

on 28.1,1,.20L9, it
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offered the possession of the unit o

complainants have taken the possession

possession certificate dated 25.09.2020. Co

mentioned facts, the authority is of the view

have already taken the possession of the u

been placed on the record which is evident

certificate i.e. 25.09.2020 placed on the file.

G.3 Direct the respondent to refund the GST pa

other taxes levied or leviable notnr or in fu

r:nunicipal authority or anlr other governnle

liability was to be c:onfined onl,/ up, to

For proiects where due dat0 of p
7.4.20L7 (date of coming into force of G

As per BBA, clause 2 the comp,l nants/allo

the Government rates, tax on land, municip

possession. The delay in delivery of

take the benefit of his own wro

respondent/promoter is not entitled to c

complainants/allottees as the liability of

up to the deemed date of possession as per

Direct the respondent to refrain from
till the physical handover of the unit.

The respondent is right in demanding com

charges at the rates' prescribed in the build

at the time of offer of possession. However,

the part of the respondent/promoter and

crffered on 28.1,1,.20 -lg. 13y that time, th

applicable. But it. is serttlecl princip,le ol law

G.4
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30.11.2019. The

of the unit vide

idering the above-

at the complainants

it and the same has

from the possession

n was Priror to

agreed to pray all

property taxef and

re by Governtrnent,

t authority. Burt this

e deemed date of

ion is the defarult on

the possession wils

GST had become

t a person cannot

/default. So, the

rge GST from the

had not beconte due

e agreement.

rrging CAM charges

on area maintenance

r buyer's ogreeffi€nt

the respondent shall
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not demand these charges for more than

allottee even in those cases wherein no sp

prescribed in the agreement or where

demanded for more than a year. CAM charge

the date of offer of possession plus two mont

G.5 Direct the respondent to refrain from giv
clauses unilaterally incorporated in buye

The complainants havr: not disclosed about

the complaint. So, this relief can't be allo

rr:spondent is directed not to charge anlfthin

BBA.

H. Directions of the authority:

64. Hence, the authority herr:by passes this

f<lllowing directions under section il7 of'the

compliance of obligation cast upon the p

function entrusted to the authority under se

of 201.6:

The respondent jis directed to pa

prescribed rate i.e. 9.30% per annu

delay on the amount paid by the co

date of possession i.e. 03.05.2016 ti

[30.11,.201,9) plus two rnonths i.e

payment for the delay in possessi

credited in the account of allottee, i

the amo,unt of delayed possesrsion

per above directions.

aint No 381,1, of 2t)21

one year from the

ific clause has been

e CAM has been

to be charged from

S.

ng effect to unfair
agreement.

he unfair claus;es in

as well as the

which is not part of

rder and issue the

ct of 2016 to ensure

moter as per the

tion 34[fJ of the Act

the interest at the

for every month of

plainants fronn due

I offer of possession

30.01,.2020. If any

n, has been paLid or

shall be adjusl-ed in

arges to be paid as
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The arrears of such interest accru

till the date of order by the authori

promoter to the allottees within a

date of this order and interest for

shall be paid lly the promoter to the

of the subsequent month as per rule

iii. The rate of interest cha

complainants/allottees by the p

default shall be

by the respondent

interest which the

charges as perr section Z(zer) of the

iv. The respondent s

complainants whir:h is not the part o

The respond,ent is direc[ed to

maintenance from the date ol'

two months.ie. 30.01.2020.

ii.

V.

65. Complaint stands disposed rt

66. F,{le be consigned to reg;istrlz.

\.1 -E-2
(Viiay Kumar Goyal)

Member
Haryana Real Estate R

Dated: 09.02.2022

01,6

the

rom

elay

L0th

r whi
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not charge

offe

(Dr. K

latory Autho

Khandelwal)
irman

ity, Gurugram
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0o/o

eof
the

ion

the

ent.

rea

lus

int No 381.1of 2

from 03.05.

shall be paid

riod of 90 days

ery month of

llottees before

16(2) of the rul

eable from

moter, in cas;

ibed rate i.e., 9

is the same rer

liable to pa

delay pos

anything fronr

buyer's agree

c0mm0n

of possession
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