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BEFORE THE HARYANA REAL ESTATE REGULATORY
AUTHORITY, GURUGRAM

Complaint no. : 3608 of 2021
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Date of filing complaint: | 06.09.2021
First date of hearing; 13.10.2021

|||||||

Date of decision 09.02.2022

[ Naveen Kumar
Rj/o: A - 572, Palam Vihar, Gurugram,
Haryana - 122001 L Complainant

Uﬂ::ﬁus

M/s Magic Eye Deveiupers Frhrate Limited
Rfo: GF - 09, Plaza M6, Jasola District

Centre, Jasola New Delhi- 11{]{125 ' Respondent
CORAM: SUTATE
Dr. KK Khandelwal Chairman
Shri Vijay Kumar Goyal Member

APPEARAHEE | A
Sh, Sukhbir Yadav [ﬁﬂi.._'r;l-ﬂat'é’jf e, \ Complainant
' Ms. Neelam Gupta (Advocate) Respondent
ORDER

The present complaint has been filed by the complainant/allottee
under section 31 of the Real Estate (Regulation and Development)
Act, 2016 (in short, the Act) read with rule 28 of the Haryana Real
Estate (Regulation and Development) Rules, 2017 (in short, the
Rules] for violation of section 11{4}(a) of the Act wherein it is
inter alia prescribed that the promoter shall be responsible for all

obligations, responsibilities and functions under the provision of
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the Act or the rules and regulations made there under or to the

Complaint No 3608 of 2021 |

allottee as per the agreement for sale executed inter se.

2,

Unit and project related details

The particulars of the project, the details of sale consideration, the

amount paid by the complainant, date of proposed handing over

the possession and delay period, if any, have been detailed in the

following tabular form:

' S.Na Heads tion
1. | Project name and Iuc,atinﬁ s ‘E- laza at 106," Sectar 106,
Girvgram
2, | Projectarea ﬁ?zs',gtm =
3. | Nature of the project | Commercial Colony
|
4, | DTCP License 65 nfEﬂiZ dated 21.06. 2012 valid
] | upto 21.062022
5. | Name of the licensee = | | Magic Eye Develgpers
‘6. | RERA Registered/ h&t : H;gme,phﬂ |
registered Ny wuamﬂur 2017 dated
| 21.08.2017
RERA Registration valid up w311 22821
| febie i
7. | Unitno. 0708, 7th floor, tower B2
I|mmexwaF -2 at page no, 25 of the
complaint)
8, | Unit measuring (super 700 sq. fr.
areal) [Annexure P-2 at page no. 25 of the
complaint]
9. | Date of allotment N/A
10. | Date of execution of 15.05.2013
builder buyer agreement | [Page no, 24 of the complaint]
11, | Possession clause 9.1

The developer based on its present |
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110.1,20.2 and clause 37 or due to

: 3|:l_zve1nper &um time to time or any

plans and estimates and subject to
all just exceptions/force
majeure/statutory
prohibitions/court
contemplates to complete the
construction of the said
building/said unit within a period
of three years from the date of
execution of this agreement with
two grace periods of six months
each unless there is a delay lor
reasons mentioned in clauses

arder etc.

ure of allottee to pay in time the
g of the said unit alongwith
er wgharges and dues in
hrdag: with the schedule of
1 _' gi,vnrn in annexure C or as
_the demands raised by the

fallure-an the part of the allottees to
abide by all or any of the terms or
conditions | of this agreement.

(emphasis supplied)

| 12.

Due date of possession

13.

Total sale consideration

=

15.05.2016
[ﬂaltruj;!tud from the date of the.
exm:utl.nn of this agreement]

of 6 months is

—

J[ﬁs ppr ap Ill:ant ledger dated
El'i.?ﬂi.'l at page 56:59 of the

reply]

14. |

Total amount paid by the
complainant

Rs. 40,28,602 /-

[As per applicant ledger dated
29.09.2021 at page 56-59 of the
reply]

15:

Payment plan

Construction linked pa'.}fment plan

[Annexure C at page 44 of the
complaint]

16.

Occupation Certificate

28.11.2019
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| [Page 22 of the reply]
17. | Possession certificate 25.09.2020

[Page 58 of the complaint]
Offer of possession- 30.11.2019
|Annexure R/3 at page 24 of the
_ reply]

18. | Delay in delivery of 3 years, B months, 15 days
possession till the offer of

possession + 2 months Le.
30.01.2020

Facts of the complaint:

That in May 2013, complaing : Tﬁéyﬁﬁtlﬂn&n Mr. Naveen Kumar
received a marketing call frn'l.'n 1%:'-':!&&1:2 of the respondent, the
caller represented himself as a manager. of the respondent
company and marketed a cﬁtﬂﬁiﬁtﬁﬁl project namely "The Plaza
at 106" situated at Sector - 108 _fiurugf'am. The complainant
visited the Gurugram k office and 'project site of the
respondent/builder with his family members. There the
camplainant consultant with the marketing staff of Builder and
got information about the project. The marketing staff of the
respondent gave him a brochure and pricelist and allured him
with a shady picture of the pru?&cﬁ The Tﬂarkeﬂng staff and office
bearers of the respondent allured with the propesed specification
and assured that possession of the unit will be handed over within
36 months of the booking.

That, believing on representation and assurance of respondent
(earlier known as Spire Developers Pvt. Ltd.) the complainant
Naveen Kumar, booked one unit bearing No. B2 - 0708 on 7™
floor, admeasuring 700 sq. ft. and paid Rs. 2,06,754/- as booking

amount and signed a pre-printed application form. The unit was
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purchased under the construction linked plan for a sale
consideration of Rs. 37,92,200/-

Area 0]
BSP 4180 | 2926000 |
Final BSP 2626000
PLC [Plaza facing) 100 70000
EDC 426 298200
IDC 40 28000
Eaf‘_?_arh:l Mg _ 300000
" Club Membership Charges 100000
1FMS TS . 70000
e | Total | ™ 3792200 |

That on 15.05.2013, a pre-pri . 1'Iateral arbitrary flat buyer
agreement/buyer’s agrpgmggtr 'Wwasy executed inter-se the
respondent and the mmpialnant ﬂt%urcﬁ'hg to clause 9.1 of the
buyer agreement, the respnndﬂnt has to give possession of the
said unit within a period of 3 years from the date of execution of
this agreement with a grace period of 6 months. Therefore the due
date of possession as per BBA is 15.05. Zﬁlﬁ (the grace period was
for applying and obtaining. thg.- nr;aqp‘aﬁem certificate, but the
respondent did not apply wiﬂﬂn‘ﬂfe said time limit, therefore the

builder is not entitled to the ﬁ%n@ﬁ ﬁaﬁe period).
That on 04.11.2014; the r&rpﬁh-:’ﬁem sent a letter to the

complainant regarding the amalgamation of Spire developers pvt.
Itd. with Magic eye developers pvt. ltd.

That the respondent kept raising the demands as per the agreed
payment plan and the respondent kept paying the said demands,
but the respondent failed to hand over the possession of the unit
by 15.05.2016, the complainant made several visits to the office of
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the respondent to get the possession of the unit, but all went in

vain, the office bearers always gave a new date of possession.

That on 20.12.2019, the respondent sent a letter stating, "Demand
for dues payable at the stage of offer of possession” and raised a
demand of Rs. 806940/ and also raised an unreasonable
demand of CAM (Common Area Maintenance) charges ie
16,520/- from 20-01-2020 to 31-03-2020. It is pertinent to
mention here that the respondent has raised the unreasonable
demand of CAM charges as ﬁe unIt is still not ready for
possession. It is germane that thﬁ TEspundent has acknowledged
the delay in the offer-of puﬁesqjhn and ﬂremted. Rs. 1,06,668/- as

delayed possession rebate,

That the respnn}i:le_r_u; sent a. !;:t;téritu_ the complainant stating
confirmation of the parking slot %galhsl.‘;’ﬂleh',grdt no, B2-708 and
stated, “We are pleased to inform you that open/covered car
parking slot allotted to 15 L-B-077",

That on 23.12.2019, the respondeént sent a letter to the
complainant and stated “As hﬁf{d[ﬁg' is constructed and is ready
for being occupied, a brand named ‘CoHo’ which is one of the
established and leading brands in the business of providing Co-
Living Facilities. CoHo [‘Operator’] has offered to take Tower A
(Ground till 4th Floor) and Tower B (2nd Floor till 23rd Floor) of
aforesaid project on lease on revenue sharing basis. Broad terms
of offered by the operator are contained in annexure A attached to
this letter” and send an allottee's consent letter and got signed
from the complainant. The respondent also raised a demand of Rs.

8,223,460 /- as possession dues & CAM charges. It is pertinent to
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mention here that the respondent raised the unreasonable
demand of possession dues & CAM charges because as of now the
respondent has not given the physical possession of the unit to the

complainant,

That the respondent kept raising the demand as per the stage of
construction and the complainant kept paying the demands. The
complainant has paid Rs. 40,28,602/- i.e, more than 100% of the
total sale consideration of the uni!;

That on 25.09.2020, the respﬂ%-’ﬂnt.%ent a possession certificate
letter to the complainant” andﬁétated‘ that the complainant has
received the possession of tkltE unjt, along, with the keys on
25.09.2020. It is pertinent to mention ﬁére that till today i.e. the
respondent has not given physical possession of the unit & the

offer of possession letter is also a deemed possession letter.

It is further pertinent te mention here that the complainant has
accepted and signed m&ﬁ#ﬁm@n'&}uﬁﬂa& in the anticipation
that he will get the I."E'ﬁli"ﬂ]‘ll:;-éh? Unit as promised by the
respondent, under rental pool pullie.v.ﬁﬁj:ﬁil date, the respondent
has not given physical possession of the unit nor given the rent.
The conduct of. the respondent showing the mischief and

dominant possession.

That since 2016 the complainant is regularly contacting the office
bearers of the respondent and making efforts to get possession of
the allotted unit but all in vain, Despite several visits and requests
by the complainant, the respondent did not give possession of the

unit. The complainant has never been able to understand/know
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the actual state of construction. Though the towers seem to be

built up, but there was no progress observed on finishing and

landscaping work and amenities for a long time.

15. That the main grievance of the complainant in the present

complaint is that despite the complainant paid more than 100% of

the actual cost of the unit and ready and willing to pay the

remaining amount (justified) (if any), the respondent party has

failed to deliver the possession of unit on promised time and till

date, the unit is without amghj,!jﬁ&' Moreover, it was promised by
the respondent party at the tlhi’b'i:‘ﬁﬁéaai,uing payment for the unit
that the possession of a Eﬂljftt}m;&d umit and the developed
project shall be Handed over to the complainant as soon as
construction completes i.e, 36 months from the date of booking,

€. Relief sought by the ﬂnmp_laiual_li:

16. The complainant has sought following relief(s);

L.

fii.

iV,

Direct the respondent to get. physfc'al possession of the fully
developed/constructed unit i.nrith all amenities within 6
months of the filing n-fi:tusﬂﬁ,mﬂlﬁintl.

Direct the respondent to get the delayed possession interest @
prescribed rate from the due date nf'pnsgessmn till the actual

date of possession (complete in all respect with all amenities).

Direct the respondent to refund the GST paid [GST liability

came on the complainant due to delay by the Respondent).

Direct the respondent to refrain from charging CAM Charges
till the physical handover of the unit. (Since the unit is yet not

ready for possession).
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v. Direct the respondent to refrain the respondent from giving

effect to unfair clauses unilaterally incorporated in the buyer

agreement.
Reply by respondent

That the complainant took allotment of unit bearing no. 0708
measuring 700 sq. ft. in super area, on 7* floor of Tower B2 in the
project “Plaza at 106-1" secmr-ll}ﬁ Gurugram developed by the
respondent vide agreement da:ed 15.05.2013 for a total
consideration of Rs.40,21,51 EIH; ﬁ'lﬂﬂ clause 9.1 of the agreement,
respondent endeavoured to nﬁqr‘ppﬂéﬂsinn of unit by 15.05.2017
including the grace petiod of 12 months which was independent
of force majeure event The complainant opted for construction
linked payment plan and agreed that timely payment of the
instalments is essence of the transaction,

That the complainant has till date made a payment of Rs.
Rs.40,21,518/- (ie., actual i:r’?_éﬂ'd-i_ﬂmﬁﬂntfﬁf Rs. 39,14,850/- plus,
rebate of Rs.1,06,668/- granted i:},r--respundent to complainant, as
compensation in terms of cﬁg’ﬁé-]ﬂ.{.ul’ the agreement). It is
pertinent to point out that complainant made the payment of
demands with delay and as a'goedwill gesture and upon his
request, waiver of interest of Rs.38,715/- was granted by the

respondent.

That respondent completed the construction of project and after
obtaining the occupation certificate on 28.11.2019 issued letter of
intimation-cum-offer of possession dated 30.11.2019 to

complainant offering possession of his unit on 28.11.2019, The
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respondent, thereafter, vide emall dated 26.12.2019 raised the
demand due at the stage of offer of possession vide letter dated
20.12.2019,

That the respondent as per the terms of the agreement had also
paid the compensation @ Rs.5/- per sq. ft. of super area per month
from the date of possession as agreed under the agreement till the
date of offer of possession to complainant and adjustment of the
same was given as rebate of Rs,.lﬁ[}ﬁ 668/- from the demands due
at the time of offer of pussesajﬂ@. e 'éi '

That the cnmplainant l:-:,r htS uw?fatﬁ nmlssinnﬂ is estop ped to file

of possession, if any _H..“':.- hE hlmi‘ﬂf hﬂl_:l a-:c&pte&._the adjustment of
compensation for delay, given as rebate amount and made the
payment of the demand of Rs.B,06,940/- without any protest,
whatsoever on 22.02.2020,

That while the payments at ﬂ:wﬁtﬂg& -:;-f offer of possession, as
aforesaid were due to be paid-by m‘rﬁ‘l’amant and other allotees, a
brand named ‘CoHo’, aﬁp?;lnaklgd%he I;F@nn#nt and offered to
take on lease the Tower A (Ground till 4th floor) and Tower B
(2nd floor till 23rd Floor), of the aforesaid project on revenue
sharing basis. Though there was no obligation on respondent to
lease out the unit as per agreement, however in the larger benefit
of its allottees, respondent sent the offer of COHO along with the
broad terms to the allottees including the complainant vide letter
dated 23.12.2019, It is submitted that vide aforesaid letter
respondent informed the complainant about the broad terms
offered by brand ‘COHO’ for taking on lease the aforesaid
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towers/floors of respondent project on a revenue share basis,

though respondent was never under any obligations to pay the

rent and never gave any guarantee for lease of units.

That the complainant vide his consent letter dated 10.01.2020
accepted the broad terms offered by brand COHO and gave his
consent to lease out his unit with ‘CoHo’. After complainant gave
the said consent for leasing out his unit with brand COHO, he
made the payment of dues of Rs.Rs.B,06,340/- at the stage of offer
of possession on 22.02.2020, ﬂﬁ“l‘.tl‘li._';-ré was delay on the part of
complainant in making paymeﬁW‘ﬁequest for walver of interest
were made and purstant to ?ma} ;ntarest of Rs.38,715/- was
waived of by responhdent. el =¥

That it is pertinent to mention that’ rESpﬂI'III:fEI'lE has performed his
duty by offering ‘possession qf the uhit to complainant on
28.11.2019, immedlately after regeh:lng;j@_:utqupatlun certificate,
however, it is the camplainant who gave his acceptance to the
terms offered by brand COHO and gave his consent for leasing his
unit with COHO on l.DLEﬂIﬂ._WHEﬁ sli;lilz'ﬂl be eonsidered the date
of handover of unit to the mmpllsri nant.

That after receipt of acceptance and consent from complainant for
leasing out his unit with COHO, the respondent entered a lease
deed dated 04.05.2020 with COHO for leasing of units in the
aforesaid project of respondent. It was further agreed that upon
mutual consent more units may be added from time to time for

leasing,

Page 11 0f 33




26.

7.

28.

29.

HARERA
e oo GUH UGRJ'—"&M Complaint No 3608 of 2021

That the complainant was duly informed of the terms and

conditions being agreed with COHO and the status of lease, from
time to time. The complainant again re-affirmed that he had
already received all the terms and conditions of COHO and gave
his consent for leasing out his unit with brand COHO vide his
consent letter dated 16.09.2020,

It is submitted that though the possession of unit shall be deemed
to be taken on 10.01.2020, however the complainant made the

payment of dues at the time -ﬁiﬁ%@:;ﬁ'pnﬁessinn on 22.02.2020,
further because of prwgﬂiﬁﬁ?ﬂﬁ%.;ircumﬂmnces the formal
possession certificate’ was signed between the respondent and

complainant on 25,09.2020 for subject matter unit

Vide the aforesaid possession cergificate, complainant duly agreed
and consented “that all the accounts pertaining to the sald Unit
has been fully and finally settled and r:'n_‘.lpfl‘piﬁln':mt is left with no
claims, whatsoever against tl'[ﬂr,ﬁsp&nﬂrem." Without prejudice to
the above, respondent is otherwise entitled to the force majeure
for 6 months durir;.g whir;'t;_ the @ﬁl}ll?gandeml: was prevailing
as per the central advisory dated 28.05.2020. The maintenance
agreement in respect of the said unit was executed on 16.10.2020.

That respondent has discharged all its obligation towards the
complainant and instant complaint has been filed approximately
after expiry of two years from the date of handing over of
possession of said unit ie, 10.01.2020, when the complainant
gave his consent for leasing his unit with COHO, which shall be
considered the date of handover of unit to the complainant and

also signed the possession certificate accepting that he is left with
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no claims whatsoever against the respondent and all accounts
between him and the respondent stands settled.

That as a time of unprecedented uncertainty is prevailing due to
spread of the COVID-19 pandemic, which vitiated overall business
environment and its impact and delay on regular business
activities including sales and leasing in the short to mid-term, the
brand COHO was not able to generate revenue for the units leased

out to it including for mmplalnahf:;unlr

It is submitted that the Ieahingni' Trntts was on revenue share basis
and not for fixed rentals WHIJ.':I] ﬂ:rnls were duly agreed upon by
complainant, The rﬁ-spnndenf yﬂs ﬂwgl:'r un;ier any obligations
either to lease the umtsfnf aﬁﬂf&éﬁcﬁ per agreément or to pay any

rent thereof.

That the complainant, therefore, vide email dated 20.07.2021
withdrew his consent for 1easi_ng-_inrith E;]Hﬁ and asked for keys of
his unit. Pursuant to ﬁi&:*ﬁﬁﬁ'ﬂt{qftgmp!piﬁant, respandent vide
email dated 27.08.2021 asked-COHO to return the keys of
complainant’s unit and hagdﬁd%@ivﬁrf;mij i:amgljp the complainant
vide email dated 13.09.2021 and same was acknowledged by the
complainant vide email dated 19.09.2021.

That the Act does not contemplate execution of any fresh
agreement and therefore, buyer's agreement dated 15.05.2013
cannot be affected by the provisions of Act and has to be
implemented in toto and to be read and interpreted "as it is”
without any external aid including without aid of subsequent

enactment especially the enactment which do not especially
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require its aid to interpret agreements executed prior to
commencement of such enactment. Hence, rights and liabilities of
the parties including the consequence of default/default of any
party have to be governed by buyer's agreement dated 15.05.2013
and not by the Act.

That it is pertinent to submit here that section 19(3) does not
refer to ‘agreement for sale’. It has been designed in such a way

that it can cover not only the. pq;;_l: BERA agreement for sale’ but
Aot

also pre-RERA agreements -:_j u?ﬁt makes allottee entitle for
possession not on basis of ag‘:ﬁéiﬁ‘-ﬂ%ﬁut on basis of declaration
given by promoter upder section 4{945[1},{{2] of Act, which in both
cases i.e. in case of'ongoing.project as well as future project is
filed after commencement of Act, promoter is made aware of

consequences of its.said daciaréttpn.

That when the entitlement to claim possession is as per the
declaration given h}rfhﬂ_-pt‘gmq;ﬁr_fﬂrﬁqﬁ@ét{un of construction
u/s 4(2) (1) (c) of the A!i't, th_E!;lif’_lfwﬁaw corollary to this is
that the entitlement for delay possession charges at the RERA
rates shall also be from the expiry of the date of completion ie.,
31.12.2021 as provided at the time of registration.

That the instant complaint is further liable to be dismissed as not
maintainable in as much as, the alleged delay in possession Is not
due to any act of omission or commission on part of respondent
but due to various other factors like demonetization, non-
completion of external development works by the Govt, and due
to the fact that the completion of construction is linked with the
timely payment of the instalments by all the allottees including the
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complainant. It is submitted that there are many allottees

including the complainant who have failed to make payments of
instalments as per the construction linked payment schedule
which has affected the progress of construction. It is submitted
that non-payment of the instalments by the allottees has rather
acted, as a catalyst in delay in offer of possession at the end of

respondent.

Without prejudice, it is suhnﬂtﬁa‘d that the respondent has been
_ qﬂr_h the construction linked
plan after making E:-:pendl,l;uft- ﬂh"ﬁtﬁ prn]ect. allottees of various
units have failed to make ﬂﬁ;&neﬂg "of ‘their respective units

within time, the raslmndent Ea:mntl;le e:&pa:ctﬁ-d to expend on the
project from its own pgcket

demanding payments as Ecﬂﬂr A

It is denied that respondent was éu glve possession within 3 years
with a grace period of 6 months from the date of execution of
agreement. The grac'é-'pﬁfﬂnﬂ_,ahﬂéd__was 12 months that too
independent of any force mﬂiggFécnndiﬁﬂn Even otherwise, the
entitlement of the complainait to seek possession is as per clause
19(3) of the Act ie, as per ﬁﬂﬂr"‘d'ﬂ'ﬂlﬂl‘ﬂtlﬂh ‘made by respondent
under section 4(2) [l} (C) bffthgfﬂr:-::t-fnfiqmplaﬂun of construction
at the time of registration of the projectie, by 31.12.2021.

Be that as it may, respondent has already offered possession after
receipt of OC for the aforesaid project and that after offer of
possession of unit, the claim is highly belated, as the possession of
unit has already been offered on 28.11.2019 i.e, nearly two years
ago before filing of this instant complaint. Hence, the allegations
apart from being malafide and barred by limitation, the
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complainant is even otherwise estopped from raising these

allegations as complainant had signed and accepted the
documents that “he has taken over the possession of Unit to my
complete satisfaction and that all accounts pertaining to the
aforesaid unit has been fully and finally settled and that he is left
with no claims whatsoever against the company/promoter/

respondent herein.”

It is submitted that complainant is liable to pay CAM charges from
the expiry of 30 days of the dﬂt@ﬁ”ﬂfﬁpr of possession. Be that as it

may, as the complainant -:uns;;ﬂ‘ﬂbﬂ’ﬁ: lease out the unit to COHO,
since April 2020 respondeént n@}iﬁ' @Eﬂd any demands for CAM
charges to the l:umplainﬂnt.. Hﬁﬂw:sﬂmvz was l,:hE respo I'ISIbIht}F of
respondent is ready and willing tf.r adjust the EAM charges paid by
complainant towards the CAM arges* pﬂ:.-’ah]e w.ef. September
2021 i.e, the date ofreturn. uf‘kei nf the unil: to complainant after

taking over the same from ED‘Hi}l;I]l Hﬂ\"ﬂ‘m ber/December 2021.

In this regard, it Is sub (that respondent offered the
possession to complainant on’ IE 112019 vide it letter dated
30.11.2019 and accordingly ra!ﬁ_ed demand for dues payable by
complainant at the stage of offer of possession in the sum of
Rs.8,23,460/- which was raised after deduction of the rebate
amount of Rs.1,06,668/- as against the actual dues of
Rs.9,30,128/- to be paid on or before 20.01.2020.

It is further submitted that complainant gave his consent to lease
out his unit with Coho vide allottee's consent letter dated
10.01.2020 and accepted the broad terms offered by brand COHO
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and gave his consent on 10.01.2020 for leasing his unit, to COHO.

Hence, physical possession of the unit was otherwise not to be
handed over to complainant which, as per the consent of
complainant was to be handed over in leasing to COHO. Thus, the
date of his consent is considered the date of handover of unit to
the complainant. It was on 22.02.2020 that the complainant made
the payment of dues at the stage of offer of possession. It is
submitted that after the payment is made by the allottees at the
stage of offer of p-ussessmn, LEhﬁ ﬂmal finishing and gadgets/

e unit so that the warranty/
guarantee do not expire by I;I:ﬂ t@a possession is taken over by
the allottees and 30 dﬂ}ﬁ" tlﬂleuﬁ requir'ad by the respondent for

finishing the process.

It is submitted that because of prevailing COVID circumstances
effective from 23.03.2021 which prevalled at least for 6 months
and due to which there was an acute shortage of labour and
thereby, said period was .ﬁ%ﬂa}e&_ﬂzg_;fur{:e majeure even by the
Central Government. advisory Pssﬁ.ed en,28.05.2020. Therefore,
the formal possession certificate swas. signed between the
respondent and  complainant = for subject ‘matter unit on
25.09.2020. |

It is reiterated that respondent has discharged all its obligations
under agreement. Further respondent was neither obliged to lease

gut the unit of the complainant as per terms of agreement nor was

liable for payment of rent, as alleged.

It is pertinent to submit here that rights and liabilities of the

parties including the consequence of default/default of any party
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have to be governed by buyer's agreement. The respondent has

complied with all the obligations under the aforesaid agreement
The respondent has even credited the amount of penalty as per
the agreement i.e, @ Rs.5 per sq. ft. per month in the form of
rebate and adjusted the same from possession dues payable by

customer.

It is reiterated that once the possession has been taken over by
the complainant on 10.01.2020 when he gave his consent for
leasing out his unit to brauq_%@ﬂiﬂ which consent was again
reaffirmed on 16.09.2020.° en nﬂ:umpialnant formally wvide
possession certificate dated ﬁﬂ&@ﬁﬁ-wﬂhput any protest took
over possession of the unit and dﬂl}#ﬁ:&éﬂtﬁﬂ and acknowledged
that all accounts pertaining to the said ufl_iﬁ *has been fully and
finally settled and ]:crml:ntai_i'laut'-ﬁi left with no claims, whatsoever

against the respondent.

Copies of all the relevant docu I]lﬂﬂ_ti.-hiég'-hﬂﬁ'n filed and placed on
record, Their authenticity is not in disptite. Hence, the complaint
can be decided on the basis of theseé undisputed documents and
submission made by the parﬂ&.v.lr |

Jurisdiction of the authority:

48, The plea of the respondent regarding rejection of complaint on

ground of jurisdiction stands rejected. The authority observes that
it has territorial as well as subject matter jurisdiction to adjudicate

the present complaint for the reasons given below.

E.1 Territorial jurisdiction
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As per notification no. 1/92/2017-1TCP dated 14.12.2017 issued
by Town and Country Planning Department, the jurisdiction of

Real Estate Regulatory Authority, Gurugram shall be entire
Gurugram District for all purpose with offices situated in
Gurugram. In the present case, the project in question is situated
within the planning area of Gurugram district. Therefore, this
authority has complere territorial jurisdiction to deal with the
present complaint.

i .f.hnrlh.-i

et [ SO Wy
Section 11(4)(a) of the Act, 2016 provides that the promoter shall
be responsible to the allottée ds per agreemient for sale. Section

E. 1l Subject matter jur

11(4)(a) is reproduced‘as hereunder:
Section 11(4)(a) = |

He responsible for oil obligations, responsibilities and functions
under the provisions.of this Act or the rules and regulations made
thereunder or to the ailottees as per the agreepient for sale, or to
the assoclation of allogtées as the case majdie till the conveyance of
all the apartments, plots.dr buildings, as-the case may be, to the

LI

allottees, or the common areas td the assaciation of ollottees or the
competent authorigy, asithe case may be;
w WA kB tf
Section 34-Functions of the Authority:
34(f) of the Act provides to ensure compliance of the obligations

cast upon the promoters, the allottees and the real estate agents
under this Act and the rules and regulations made thereunder.

So, in view of the provisions of the Act quoted above, the authority
has complete jurisdiction to decide the complaint regarding non-
compliance of obligations by the promoter leaving aside
compensation which is to be decided by the adjudicating officer if

pursued by the complainant at a later stage.
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Findings on the objections raised by the respondent:

Objection regarding handing over possession as per
declaration given under section 4(2) (1) (C) of Real Estate
Regulation and Development Act 2016:

The counsel for the respondent has stated that the respondent at
the time of registration of the project gave revised date for
completion of same and also completed the same before expiry of
that period, therefore, under such circumstances the respondent
is not liable to be visited with penal consequences as laid down
under RERA. Therefore, next quiv;&l:iml of determination is whether
the respondent is entitled to a}};;'ff ﬁTE-le_TIE given to him by the
authority at the time nfsrggistéif?,fga:liﬁ,pm}eet under section 3 & 4
of the Act. Tl -

It is now settled law that the provisions uf-.-ti:te Act and the rules
are also applicafa[e to ongoing project and the term ongoing
project has been defined In rule ;E[I][n]:n’i‘ the rules. The new as
well as the ongoing project Br&{eqniﬂ!dl to be registered under
section 3 and section 4 of the Act.

Section 4(2)(1)(C} of tﬁa.ﬁﬁt-ﬁl‘:eq;hiresl- that while applying for
registration of the real estate project.the promoter has to file a
declaration under section 4(2)(I){C) of the Act and the same is

reproduced as under; -
Section 4 - Application for registration of real estate
projects
(2] The promoter shall enclose the following documents

along with the application referred to in sub-section (1],
PUEIRERNS =i v cmsiabc b
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(1): -a declaration, supported by an affidavit, which shail
he signed by the promoter or any person authorised
by the promoter, stabing: — ..smine

{C) the time period within which he undertakes to
complete the project or phase thereof, as the
case may be..."

51. The time period for handing over the possession is committed by
the builder as per the relevant clause of flat buyer's agreement
and the commitment of the promoter regarding handing over of
possession of the unit [s takep aﬁcﬂrdmgiy The new timeline
indicated in respect of nngﬂmﬁ prq]er:t by the promoter while
making an application fur"faéﬁsfl.‘lhﬁ.nn of the project does not
change the cnmmi_mi?nt of L!'l=|‘?‘ F_gémurer to hand over the
possession by the due date as'paéf':tﬁrf apartment buyer agreement,
The new timeline as indicated by the promaoter in the declaration
under section 4(2]{[] (C) is now the hew timeline as indicated by
him for the completion of the p ':ect.- Although, penal proceedings
shall not be initiated agdinst_the builder for not meeting the
committed due date uf‘pﬁis;sésqidn‘-ﬁuinﬁw. if the promoter fails to
complete the praject in declared timéline, then he is liable for
penal proceedings. The due I'ﬂafe of possession as per the
agreement remains. unchanged and promoter s liable for the
consequences and ab]i.gat:fnnslarising put of failure in handing
over possession by the due date as committed by him in the
apartment buyer agreement and he is liable for the delayed
possession charges as provided in proviso to section 18(1) of the
Act. The same issue has been dealt by hon'ble Bombay High Court
in case titled as Neelkamal Realtors Suburban PvL. Ltd. and anr,

vs Union of India and ors. and has observed as under:
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“119, Under the provisions af Section 18, the delay in
handing over the possession would be counted from the
date mentioned in the agreement for sale entered into by
the promater and the allottee prior to its registration
under RERA. Under the provisions of RERA, the promoter
Is given o facility to revise the date of completion of
project and declare the same under Section 4, The RERA
does not contempiate rewriting of contract between the
flat purchaser and the promoter...”

F.2 Objection regarding jurisdiction of authority w.r.t. buyer's

52,

agreement executed prior to coming into force of the Act.
Another contention of the respongdent is that authority is deprived

of the jurisdiction to go into thﬁmwemtlun of, or rights of the
parties inter-se in accurdart&ﬂg}ﬁﬁythe flat buyer's agreement
executed between the’ parha: f:lnd no ‘agreement for sale as
referred to under the ptmriﬂuns of the A-:t or the said rules has
been executed infer s¢ parties. The authority is of the view that
the Act nowhere -provides, nor can he 5:1-:;n_;nstrued, that all
previous agreements will be re-written after coming into force of
the Act. Therefore, the provisions of the Act, rules and agreement
have to be read and interprataﬂ ﬂal‘mqn‘inuﬂy However, if the Act
has provided for dealing with’ certain gpecific provisions/situation
in a *.-.pe-:iﬁ-::fparﬁmlar manner, then that situation will be dealt
with in accordance with the At:t,and..tl'te rules._after the date of
coming into force of the Act.and the rules. Numerous provisions of
the Act save the provisions of the agreements made between the
buyers and sellers. The said contention has been upheld in the
landmark judgment of Neelkamal Realtors Suburban Pvt Ltd.
Vs, UOI and others. (W.P 2737 of 2017) which provides as under:

119, Under the provisions of Section 18, the delay in handing
aver the possession would be counted from the date mentioned
in the agreement for sale entered Into by the promoter and the
allottee prior to its registration under RERA. Under the
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provisions of RERA, the promoter is given a facility to revise
the date of completion of project and declare the same under
Section 4. The RERA does not contemplate rewriting of
contract bebween the flat purchaser and the promoter.....

122. We have giready discussed that above stated provisions
of the RERA are not retrospective in nature. They may [0 some
exterit be having a retroactive or guasi retroactive effect but
then on that ground the validity of the provisions of RERA
cannot be challenged. The Parliament is competent enough to
legislate law having retrospective or retrpactive effect. A law
can be even framed to affect subsisting / existing contractual
rights between the parties in the larger public interest We do
not have any doubt in our mind that the RERA has been
framed in the larger public Intprag after a thorough study and

discussion made at the i level by the Standing
Committee and Select r_“.mﬂm n:h submitted its detailed

reports.”
53. Also, in appeal no. 1?3"9{-.3!_3__]_.’{51 ﬂs«ﬂlngtr: Eye Developer Pvt.
Ltd. Vs. Ishwer Singh Dahiya, in order dated 17.12.2019 the
Haryana Real Est?mﬁinpellate Trihuna] has ohserved-

“34. Thus, Mrfg in v,ﬁm#ur nﬂismn‘ d.t.rq-u:ﬁup we are of the
cansidered ummht t.'.ﬁ:lt the rmm‘i'qm of ithe Act are quasi

retroactive m mmaaxaent irr -'i ermfm m'ld Mﬂmﬂﬂm

H#ﬂh ,-nﬂse nf delay in d:e
offer/delivery of pams]’bn wwr’!fa terms and conditions of
the agreement for sale mt.a!ﬁim-ﬂﬂm!! be entitled to the
interest/delayed possessian charges om the reasonable rate of
interest as provided in Rule 15 of the rules and one sided, unfair
and unreasoniable rate u,l"* gompensation mentioned in the

agreement for sale is liable to be [gnored *
54, The agreements are sacrosanct save and except for the provisions

which have been abrogated by the Act itself. Further, it is noted
that the builder-buyer agreements have been executed in the
manner that there is no scope left to the allottee to negotiate any
of the clauses contained therein. Therefore, the authority is of the
view that the charges payable under various heads shall be

payable as per the agreed terms and conditions of the agreement
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subject to the condition that the same are in accordance with the

plans/permissions approved by the respective
departments/competent authorities and are not in contravention
of any other Act, rules, statutes, instructions, directions issued

thereunder and are not unreasonable or exorbitant in nature.

G. Findings regarding relief sought by the complainant:

G.1 Direct the respondent to get the delayed possession interest@

35,

56,

prescribed rate from the due date of possession till the actual
date of possession (complete Ig_-ﬂllr mspect with all amenities)

Admissibility of delay pussesslun I.‘hﬂl‘gES

In the present tumplajrlt, the complainant intends to continue
with the project and s see.king'déla}f possession charges as
provided under the proviso to section 18(1) of the Act. Sec. 18(1)

proviso reads as under:

Section 18; - Return of mwnmnd compensation

If the pr‘arﬂutﬂr fails to complete qr .tr untable to give possession of
an crpnr:menc. plag urbuﬂﬂugrq

ABEEL Ay

Provided that where an qul:_&é dﬁsﬂhm Intend to wichdraw from
the project, he'shall be paid, by the promater, interast for every
manth of delay, till the handing over of the passession, at such rate
as may be prescribed |

At the outset, it is relevant to comment on the preset possession
clause of the agreement wherein the possession has been
subjected to all kinds of terms and conditions of this agreement
and the complainant not being in default under any provisions of
this agreement and compliance with all provisions, formalities and
documentation as prescribed by the promoter, The drafting of this

clause and incorporation of such conditions are not only vague
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and uncertain but so heavily loaded in favour of the promoter and

against the allottee that even formalities and documentations etc.
as prescribed by the promoter may make the possession clause
irrelevant for the purpose of allottee and the commitment date for

handing over possession loses its meaning,

The buyer’'s agreement is a pivotal legal document which should
ensure that the rights and liabilities of both builders/promoters
and buyers/allottee are pmﬁi;lﬁed candidly. The apartment
buyer's agreement lays down ﬁﬁ*ms that govern the sale of
different kinds of prnperues ifh'w Fémdenﬂals commercials etc.
between the buyer aﬂd hmjﬁalj;, .11; Iﬂi: ﬂm interest of both the
parties to have a wel}zdrafteﬁmmt 'Elu_',rﬂr‘s agreement which
would thereby protect the rlghts of bath the buﬁder and buyer in
the unfortunate event of a dlap_l.jlte that may ‘arise. It should be
drafted in the simple and unambiguous language which may be
understood by a common. man le:h'- an prdinary educational
background. It should mn‘tatn @ provision with regard to
stipulated time uidelwery of passasmnp, af the apartment, plot or
building, as the case may be ﬂnﬂ the right of the buyer/allottee in
case of delay in possession uf::tl-dla_r_'unij:.l In pre-RERA period it was a
general practice among the promoters/developers to invariably
draft the terms of the apartment buyer's agreement in a manner
that benefited only the promoters/developers. It had arbitrary,
unilateral, and unclear clauses that either blatantly favoured the
promoters/developers or gave them the benefit of doubt because

of the total absence of clarity over the matter.
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The authority has gone through the possession clause of the
agreement. At the outset, it is relevant to comment on the pre-set
possession clause of the agreement wherein the possession has
been subjected to all kinds of terms and conditions of this
agreement and the complainant not being in default under any
provisions of this agreements and In compliance with all
provisions, formalities and documentation as prescribed by the
promoter. The drafting of this n]ause and incorporation of such
conditions are not only vague mﬂ,cﬂrmln but so heavily loaded
in favour of the promoter aﬂﬁ} /against the allottee that even a
single default by the al!c_rtjak_eb:_ in fulfilling formalities and
documentations etc. as ﬁrés:{iﬁ;d-.hfi]‘:iéﬁ:ﬂmuter may make the
possession clause irrelevant for the purpose of allottee and the
commitment date for handing over possession loses its meaning.
The incorporation” 'of 'such clause in the apartment buyer's
agreement by the p;n;]}ptg? is 1!‘. to elz*-'éuale the liability towards
timely delivery of suE]ei;ﬁ-mgit ﬁug;i.-t_n-d;prwe the allottee of his
right accruing after delay in pgfsﬁsﬂgn"rhts is just to comment as
to how the builder has misu sﬂhﬁ:ﬁgrﬂﬁﬁnt-pﬁitiun and drafted
such mischievous clause in the agreement and the allottee is left

with no option but to sign on the dotted lines.

Admissibility of grace period: The respondent promoter has
proposed to handover the possession of the unit within a period of
three vears from the date of execution of this agreement with two
grace periods of six months. The two-grace period of 6 moenths
each are disallowed as no substantial evidence/documents have

been placed on record to corroborate that any such event,
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circumstances, condition has occurred which may have hampered
the construction work, Therefore, the due date of possession
comes out to be 15.05.2016.

Admissibility of delay possession charges at prescribed rate
of interest: The complainant Is seeking delay possession charges
however, proviso to section 18 provides that where an allottee
does not intend to withdraw from the project, he shall be paid, by
the promoter, interest for e‘.ﬁ&r?'ﬂlunth of delay, till the handing
over of possession, at such ragg‘ﬁ;may be prescribed and it has
been prescribed under rulef’i?jﬂé’fﬁe rules. Rule 15 has been

f II 1 |'|
reproduced as under;” 4" 1h

T
Rule 15, Prescribed rate quﬂEl‘ﬁt- fFi*civ.Fm to section 12,
section 18 and sub-section (4] and subsection (7) of
section 19) .
(1)  For.the purpose of provisa to sectlon 12; section
18; and: subrsections Hj and (7) of section 19, the
“interest gt the rate pmscﬁbed shall be the State
Bankof India h{ghaﬂt murgfrmf cost of lending rate
+é& i ©
Provided that in case the SE'nfﬂ B’_pnk“ of India marginal cost

of lending rate (MCLR) is_ nnt .|'ri| us é,sh all be replaced by
such benchmark J‘apdrgg,ﬂ'ﬂtgs: w% oh the Stote Bank of
India may fix from Hime ta.time.far f!l'i'dmgﬁ-ﬂ the general
public. |
The legislature in its wisdom in the subordinate legislation under
the provision of rule 15 of the rules, has determined the
prescribed rate of interest, The rate of interest so determined by
the legislature, is reasonable and if the said rule is followed to

award the interest, it will ensure uniform practice in all the cases.

Consequently, as per website of the State Bank of India ie,
https://sbicoin, the marginal cost of lending rate (in short,
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MCLR) as on date ie, 09.02.2022 is @ 7.30%. Accordingly, the
prescribed rate of interest will be marginal cost of lending rate
+2% ie., 9.30%.

The definition of term "interest’ as defined under section 2{za) of
the Act provides that the rate of interest chargeable from the
allottee by the promoter, in case of default, shall be equal to the
rate of interest which the promoter shall be liable to pay the
allottee, in case of default Tl'j;Ei_ relavant section is reproduced

below: %_r"" L)
“(za) “interest” means qﬁm?ﬂ of interest payable by the
promater or the alloctee, as the sase may be.

Explanation: =Farthe plirpose of this clause—

(i) therate of interest ﬁmﬁmhﬁ; from the allottee hy
the g_mtimter in case of default, shall be equal to the

¢ of interest which the pfﬂmatm;h all be lable to
the allottee, in qpsgpf defoult.

(if) D'lﬁ interest payable bﬁﬁh%ﬁﬂ.ﬂnﬂﬁﬂ" to the allottee
shall be from the date the promater received the
amount or any part th eregf till the date the amount
or part thereaf and interest therean is refunded, and
the interest payable by the allottee to the promoter
shall be from the date the allottee defaults in
payment to th a;:rmnu:er rfﬂ ﬁ:e date it is paid;”

Therefore, interest on the delay payments from the complainant
shall be charged at the prescribed rate ie. 9.30% by the
respondent/promoter which is the same as is being granted to the

complainant in case of delayed possession charges.

On consideration of the documents available on record and
submissions made by both the parties, the authority is satisfied
that the respondent is in contravention of the section 11(4](a) of

the Act by not handing over possession by the due date as per the
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agreement. By virtue of clause 9.1 of the buyer's agreement

executed between the parties on 15.05.2013. The developer
proposes to hand over the possession of the apartment within a
period of three years from the date of execution of this agreement
with two grace periods of six months. The two grace periods of 6
months each are disallowed so the possession of the booked unit
was to be delivered on or before 15.05.2016. The authority is of
the considered view that there.is delay on the part of the

AT T

respondent to offer physical | of the allotted unit to the

b
i =
e Ll

1§ :and conditions of the buyer's

agreement dated 15.05.2013 ei:em;ad hétween the parties. It is
; L% TT i

the failure on part of the promoter to fulfil its obligations and

complainant as per the terr

responsibilities as per the fat buyer's  agreement dated
15.05.2013 to hand over the possession within the stipulated
period.

Section 19(10) of the;ip;lg:@h_ljgﬁl_:?s t!iﬂ?ﬁfl;:iﬁee to take possession
of the subject unit within 2 ‘months from the date of receipt of
occupation certificate: Ingthe present gomplaint, the respondent
has applied for ﬁiiccapaﬂ;iﬁs;ﬁ:i ami same has been
received from the competent authority on 28.11.2019. The
respondent has offered the possession of the subject unit on
30.11,2019. Therefore, in the interest of natural justice, the
complainant should be given 2 months’ time from the date of offer
of possession. This 2 months' of reasonable time is being given to
the complainant keeping in mind that even after intimation of
possession practically he has to arrange a lot of logistics and

requisite documents including but not limited to inspection of the
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completely finished unit but this is subject to that the unit being

handed over at the time of taking possession is in habitable
condition. It is further clarified that the delay possession charges
shall be payable from the due date of possession i.e. 15.05.2016
till offer of possession (30.11.2019) plus two months e
30.01.2020.

Accordingly, the non-compliance of the mandate contained in
section 11(4)(a) read with section 18(1) of the Act on the part of
the respondent is established. As such the complainant is entitled
to delay possession at preseribed rate of interest i.e. 9.30% p.a,
w.e.f. due date of possession 1.2 15.05.2016 till offer of possession
(30.11.2019) plus twe months i.e. 30.:01.2020 as per provisions of
section 18(1) of the Act read with rule 15 of the rules and section
19(10) of the Act of 2016.

G.2 Direct the respondent to get physical possession of the fully
developed/constructed unit with all amenities within 6
months of the filling of this complaint.

The respondent submitted in-its reply that the construction of the
project is complete and after obtaining OC on 28.11.2019, it
offered the possession of the unit on 30.11.2019. The complainant
has taken the possession of the unit vide possession certificate
dated 25.09.2020. Considering the above-mentioned facts, the
authority is of the view that the complainant has already taken the
possession of the unit and the same has been placed on the record
which is evident from the possession certificate i.e, 25.09.2020

placed on the file.

G.3 Direct the respondent to refund the GST paid.
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For projects where due date of possession was prior to
1.4.2017 (date of coming into force of GST).

As per BBA, clause 2 the complainant/allottee agreed to pay all
the Government rates, tax on land, municipal property taxes and
other taxes levied or leviable now or in future by Government,
municipal authority or any other government authority. But this
liability was to be confined only up to the deemed date of
possession. The delay in delivery of possession is the default on
the part of the respondent/prometer and the possession was
offered on 28.11.2019. By that time, the GST had become
applicable, But it is settled principle of law that a person cannot
take the benefit of his own wrong/default. So, the
respondent,/promoter is not entitled to charge GST from the
complainant/allottee as the liability of GST had not become due

up to the deemed date of possession as per the agreement.

G.4 Direct the respondent to refrain from charging CAM charges
till the physical handover of the unit.

The respondent is right in demanding common area maintenance
charges at the rates 'prE&i:rihgci"{n'thE buillder buyer's agreement
at the time of offer of pnﬁseﬁin‘.!-n, However, the respondent shall
not demand these charges for more than one year from the
allottee even in those cases wherein no specific clause has been
prescribed in the agreement or where the CAM has been
demanded for more than a year. CAM charges to be charged from

the date of offer of possession plus two months.

G.5 Direct the respondent to refrain from giving effect to unfair
clauses unilaterally incorporated in buyer’'s agreement.
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The complainant has not disclosed about the unfair clauses in the

complaint. So, this relief can’t be allowed as well as the

respondent is directed not to charge anything which is not part of
BEA.

Directions of the authority:

Hence, the authority hereby passes this order and issue the

following directions under section 37 of the Act of 2016 to ensure

compliance of obligation cast upon the promoter as per the

function entrusted to the auﬂrni'-tty-under section 34(f) of the Act
of 2016:

I.

kil

The respondent is directed tE;u pay the interest at the
prescribed rate ie. 9.30% per annum for every month of
delay on the amount paid by the complainant from due date
of possession fe. 15052016 till offer of possession
(30.11.2019) plus two months i.e. 30.01.2020, If any payment
for the delay in pessession, has been paid or credited in the
account of allottee, it sh:;llll be adjusted in the amount of
delayed possession charges to be paid as per above
directions.

The arrears of suchinterest accrued from 15.05.2016 till the
date of order by the authority shall be paid by the promoter
to the allottees within a period of 90 days from date of this
order and interest for every month of delay shall be paid by
the promoter to the allottees before 10th of the subsequent
month as per rule 16(2) of the rules,

The rate of interest chargeable from the complainant/allottee

by the promoter, in case of default shall be charged at the
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prescribed rate Le, 9.30% by the respondent/promoter

which is the same rate of interest which the promoter shall
be liable to pay the allottee, in case of defaull ie., the delay
possession charges as per section 2(za) of the Act,

iv. The respondent shall not charge anything from the
complainant which is not the part of buyer's agreement,

v. The respondent is directed to charge common area
maintenance from the date of offer of possession plus two
months.e. 30.01.2020

66. Complaint stands disposed of.
67. File be consigned to registry,

i -l CEnsv— '

(Vijay Kumar Goyal) (Pr. KK Khandelwal)
Member Chairman
Haryana Real Estate Rgm.@tw Authority, Gurugram

Dated: 09.02.2022
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