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BEFORE THE HARYANA REAL ESTATE REGULATORY
AUTHORITY, GURUGRAM

Complaint no. 3608 of 202"L

Date of filins complaint: o6.o9.zozL
First date of hearing: L3.L0.202L
Date of decision 09.02.202,2

CORAM:

Dr. KK Khandelwal Chairman

Shri Vijay Kumar Goyal Member

APPEARANCE:

Sh. Siukhbir Yadav fAdvoc;ate) Complainant

Ms. Neelam Gupta (Advocate) r Respondent

ORDER

1. 'Ihe prelsent complaint has; been filed by thr: complainant/allottee

under section 31 of the Real Estate [Regulal.ion and Development)

Act, 11016 [in short, theActJ readwith rule,2[] of the Haryana I{eal

Estat.e [Regulation and Development) Rulels, 201,7 (in short, the

Rules) Ior violation of ser:tion 11(4)[aJ ol'the Act wherein it is

inter alia prescribed that the promoter shall 1be responsible for all

obligations, responsibilities and functions ,under the provision of

Naveen Kumar
R/o: A - 572, Palam Vihar, Gurugretm,
Flaryana - 1,22001, 

.
Complainant

Vr:rsus

M/s Magic Eye Developers Private Limil.erl
R/o: GF 09, Plazat M6, |asola District
Centre, f asola New Delhi - 110025 Respondent

l
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HARER&
GUI?UGRAM Complaint No 3608 of 2021

the Act or the rules and regulations made there under or to the

allottee as per the agreement for sale executed inter se.

A. tJnit and proiect related details

2. 'fhe particulars of the project, the details of salle consideration, the

amount paid by the complainant, date of proposed handing over

the possession and delay period, if any, have been detailed in the

following tabular form: 
,

:*.
Heads Information

1. Project name and location "The Plaz a at 1,1)6," Sector 106,

Gurugram

2i Project area 5./ Z5 acres

3i Nature of the project Cor*"t.ial Colony

4l D'I'CP License 65 of 20tZ dated 21-.06.201,2 valid
up to 21.A6.20112

5. Name of the licensee Magic Eye: Dervelopers

6. RERA RegisteredT'not
registered

Registered
Vide no.72 af 2Ol7 dated
21.08.20L7

RE;RA Registration valid uP

tcr

31.12.2021,

7. Unit no. 0708,7th floor, tower 82

[Annexur e P-2 at Page no. 25 of the

complaint]

B. Unit measuring [suPer
area)

700 sq. ft.

[AnnexureP'2 at Page no.25 of the

complaintl

9. Date of allotment N/A

10, Date of execution of
builder buyer agreement

15.05.2013

[Page no.24 of the comPlaint]

1r. Possession clause 9,L

The developer based on itq Plelent
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HARER,&

GUl?UGl?AM Complaint No 3608 of 2021,

plans and estimates and subject to
all just exceptions/force
r,najeure/statutory
prohibitions/court order etc.

contemplates to comPlete the
construction of the said

building/said unit within a period
of three years from the date of
execution of this agreement with
two grace periods of six months

ch unless there is a delaY fbr
teasons mentioned in clauses

0.1,10.2 and clause 37 or due to
ilurie of allottee to pay in time the
liCB.-ii:of the said unit alongwith
rthei charges and dues in

bbrdance with the schedule of
rents given in annexure C or as

,tu'e demands raised bY the
loper front time to time or anY

lure on the part of the allottees to
ide'by all or any of the terms or
nditions of this agreement.
mphasis supplied)

15.05,2016

[Calculated from the date of the
execution of this agreement]

race period of 6 months is
isallowed

Due date of possession

Rs.40,28,602/-

[As per applicant Iedger dated
'29.09.2021 ert page 56-59 of the
replyl

Total sale consideration

Rs.40,28,602/-

[As per applicarnt ledger dated
29.09.2021 at page 56-59 of the
replyl

Total amount paid bY the
complainant

Construction li.nked payment plan

[Annexure C at page 44 of the
complaintl

Payment plan

28.11.20L9Occupation Certificate
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3.

4.

HARERA
GUt?UGI?AM

ited the Gurugram

of the complaint:

'

at in May 2013, comPlaii tioner, Mr. Naveen Kumar

ived a marketing call of the respondent, the

ler represented himself a manager of the resPondent

mpanJ/ and marketed a co ercial project namelY "The Plaza

106" situatedii at Sector 06, Gurugrarn. The comPlainant

complaint No 3608 of 2021

site of the

rs. There the

at

vi

age 22 of the replyl

5.09.2020

Page 5B of the complaintl

ffer of possession- 30.1L.2019

Annexure R/3 at page 24 of the

Possession certificate

years, B months, 15 daysDelay in delivery of
possession till the offer of
possession + 2 months i.e.

30.01.2020

and pro ject

pondent/builder with

mplainant consultant wi staff of Builder and

t information about the The marketing staff of the

spondent gave him a brochr

ittr a shady picture of the Pro

)arers of the respondent allur twith the proposed sPecification

d erssured that possession of

months of the booking.

e unit will be handed over within

at, believing on rePresenta on and assurance of resPonclent

rlier known as SPire opers Pvt. Ltd.J the comPlainant

veen Kumar, booked one u it bearing No. BZ * 0708 on 7th

r, admeasuring 700 sq. ft. nd paid Rs.2,06,754/- as booking

application form. The unit wasount and signed a Pre-Prin

Page 4 of 33

1,7.

1ts.



laint No

d plan

LC (Plaza facing)
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under the co

sideration of Rs. 37,92,2

at on 15.05.201"3, a pre-p

ement/buyer's

pondent and

te of possession

applying and ob

plainant regarding the a

. with Magic eye develoPr

at the respondent kePt

on li

the de

yer

the

the

the

l, arbi flat

uted nter-se

cl e9.1 o

ion

of

e period

certifi , but

mr: limit, erefo

bre the due

nds as the a

ds,

unit

the offi of

The

;pondent did not aPPIY rru

ilder is not entitled to the

at on 04.1,1,.201,4, the

the

the

the

pvt.

Itd.

yment plan and the resPo t kept ,ying the id dem

t the respondent failed to d over possessi of the

15.05.2016, the comPlai made sev ral visits
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Area 700

BSP 4180 2926000

$'inal BSP 2926000

100 70000

EDC 426 298200

IDC 40 28000

Car Parking 300000
100000

IFMS 70000
Total 3792200
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ffiHARERA
ffi- GURUGRAM Complaint No 3608 of 20Zt

B.

the respondent to get the possession of the unit, but all went in

vain, the office bearers always gave a new dater of possession'

'fhat on20.72.20!9, the respondent sent a letlrer stating, "Denland

for dues payable at the stage of offer of possr:ssion" and raised a

demand of Rs. B,O6,g4Ott- and also raise'd an unreasonable

clemand of CAM [Common Area Maintenance) charges i'e'

16,520/- from 20-01.-202"0 to 31-03-2020. It is pertinent to

rnentiott here that the res;pondent has raised the unreasonable

clemand of CAM charges as lthe unit is still not ready for

i germane that the respondenLt has acknowledged

the delay in the offer of possession and credited Rs. 1,06,668/- as

delayed possession rebate. 
l

'Ihat the respondent sent a letter to the complainant stating

confirmation of the parking slot against their unit no. 82-708 and

stated, "We are pleased to inform you thert open/covered car

parking slot allotted to is L-B-077".

That on 23.12.2019, the respondent sent a letter to the

complainant and stated "r\s building is constructed and is re:ady

for tleing occupied, a bratnd named 'CoHo' which is one of the

established and leading brandS in the businress of providing Co-

Living ljacilities. CoHo ['Operator'] has offened to take Tower A

[Ground till 4th Floor) and Tower B [2nd ]-loor till 23rd Floon) of

aforr:said project on lease, on revenue sharing basis. Broad terrms

of offer:ed by the operator are contained in annexure A attached to

this letter" and send an allottee's consent lletter and got signed

from the complainant. Thr: respondent also raised a demand of'Rs'

8,23,460/- as possession dues & CAM char;3es. It is pertinent to

9.

10.
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ivec[ the possession o

t).2020. It is pertinent
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;.0
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ntion here that the res

nd of possession dues &

pondent has not given the P

plaitrant.

at the respondent kePt raisi

truction and the comPlain

mplainant has paid Rs. 40,28

I sale consideration of th

at on 25.09.2020, the res

ter to the comPlainant h

pondent has not given

'er of possession letter is; also

is further pertinent to m

pterd and signed the P,os

at he will get the rent'

lronclent, under rental 1

s not given physical

e conduct of the respo

minant possession.

hat. since 2016 the comPlain

rers of the respondent arlrd

e allotted unit but all in vain

y the complainant, the respo

nit. The comPlainant has n

fr
to

Compliaint No 3608 of 202t

dent raised the unreasonable

charges because as of now the

ical possession of the unit to the

g the demancl as per the stage of

the demands. Thet kept paying

2 f - i.e., more than 1,00o/o of the

;ent a possession certificate

d'thqt the complainant has

e unit along; with the keYs on

ention here that till today i.e' the

;ical possession of the unit & the

ed possession letter.

on here that the comPlainant hasere tht

been able to understand/know

sion certificalte in the anticipation
I-re unit a,s promised bY the

olicy. But till date, the respondent

on of the unjit nor given the rent.

lent sh<lwing the mischief and

t is regularly'contacting the office

aking efforts to get Possession of

Despite several visits and requtests

dent did not give Possession of the
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HARERA
GURUGRAM Complaint No 3608 of 202L

thb actual state of construction. Though the towers seem to be

built up,, but there was no progress observ,ed on finishing and

landscaping work and amenities for a long time.

That the main grievance of the complainant in the present

complaint is that despite tLre complainant paicl more than 100% of

the actual cost of the unit and ready and willing to pay the

remaining amount (justified) (if any), the respondent party has

failed to deliver the possession of unit on promised time and till

date, the unit is without arnenities. Moreover, it was promised by

the respondent party at th,e timp of receiving payment for the unit

lnstructed unit and the develoPedthat the possession of a fuLllY cr

project shall be handed over to the cotnlllainant as soon as

construction completes i.e. 36 rnonths from thLe date of booking;.

Relief sought by the comPlainant:C.

1,6. The complainant has sought following relief[s):

Direct the respondent to get physical pcxssess'on of the ftrlly

developed/constructed unit with all amenities within 6

monLths of the filing of this complaint.

ii. Direct the respondent to get the delayed possession interest @

prescribed rate from the due date of possession till the actual

date of possession (cornplete in all respect with all amenitic's)'

iii. Direrct the respondent to refund the GST paid IGST liabiliry

came on the complainant due to delay by the Respondent).

iv. Direct the respondent to refrain from charging CAM Charges

till the physical handover of the unit' (Since the unit is yet not

ready for possessionJ.
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HARERA
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Direct the resPondent to

effect to unfair clauses unil

agreement.

ly by respondent

at the complainant took all

plaint No 3608 of 2021

n the respondent

terally incorprorated

from giving

in the buyer

D.

1,7. tment of unit bearing no' 0708

i

suring 700 sq. ft. in super a on 7th floor of Tower 82 in the

ject "Plaza at 106-1" secto 106, Gurugram develoPed bY the

ndent vide agreement ,dated 15.05.2013 for a total
+ril t r ,'\ 4 ? -l ^-^^^-!

nsideration of Rs.40,2 1,5 1l Ce clause 9.1 of the agreement,

dent endeavoured to < rSsession of unit bY 15.05.2017

nonths which was indePenclent

mplainant oprted for construction

d payment Plan and

ta.lrn,ents is essence of tlhe

t tlre complainant has

40,21,,518/- (i.e., actual

bate of Rs.1,06,6 68/- gra I respondent to comPlainant, as

ld that timely PaYment of the

;action.

date mader a PaYment of Rs'

amount of Rs. 39,14,850/- PIus,

o

li

i

mpensation in terms clf

rtinent to Point out tha

rse 10.4 ol' l:he agreement). tt is

f

goodwill gresture and uPon his

Rs.38,715/- was granted bY the

mplainant made the PaYment of

emands with delaY and as

uest, waiver of interest o

spondent.

hat respondent comPleted e construction of project and after

btaining the occuPation certi cate on 28.1'L.201,9 issued Ietter of'

timation-cum-offer ol' ssession dated 30.1.1..201,9 to

n of his unit on 28'11.2019. The

Page 9 of 33i
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20.

22.

HAREtl&
GURUGl?AM Complaint No 3608 of 2021

respondent, thereafter, vide email dated 26.1'2.2019 raised the

demand due at the stage of offer of possession vide letter dated

20.12.2019,

That the respondent as per the terms of the agreement had also

paid the compensation @ Rs.5/- per sq. ft. of super area per month

from the date of possession as agreed under t)he agreement till the

date of offer of possession to complainant and adjustment of the

same was given as rebate rcf Rs.1,06,668/- from the demands due

That the complainant by his own acts, omissions is estopped to flle

the instant complaint for grant 1of delay interest for delay in offer

of possession, if any as he himself had accepted the adjustment of

compensation for delay, gJiven as rebate etrnount and made the

payment of the demand of Rs.8,06,940/- vvithout any protest,

whatsoever on 22.02.2020.

'Ihat wtrile the payments at the stage of r:fl'er of possession, as

aforesaid were due to be paid by complainant and other allotees, a

brand named 'CoHo', appr:oached the respondent and offered to

take on lease the Tower A (Ground till 4th floor) and Towerr B

[Znd floor till 23rd Floor) of the aforesaid project on revenue

sharing basis. Though there was no obligation on respondent to

Iease o'ut the unit as per algreetnent, however in the larger benefit

of its; allottees, respondent sent the offer of (]OHO along with the

broad tr:rms to the allottees including the complainant vide letter

dated 23.12.2019. It is submitted that vide aforesaid letter

responclent informed thel cornplainant about the broad terms

offered by brand 'COH0' for taking on lease the aforesaid

Page 10 of33
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24.

25.

HARIR&
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ers/floors of respondent

ugh respondent was never nder any obligations to PaY the

t and never gave any guaran for Iease of units.

at the complainant vide his consent letter dated 10.01.2020

epted the broad terms

nsent to lease out his uttit wit

said consent for leasing o

e the payment of dues of 8,06,940 /- at the stage of offer

possession on 22.02.202 was rlelay on the part of

mplainant in making pa '0quest for waiver of interest

re made and pursuant rterest of Rs.38,71.5/- was

ived of by

t responclent has performed his

wever, it is the complai

t rms offered by brand CC)H his consent for leasing his

@@
ject on o revehue share basis,

by brand COHO and gave his

'CoHo'. After complainant gave

his unit with brand COHO, he

m

of

d

2

h

u

o

ir with coHo on 10.01".20

hand,over of unit to the r:o

and consent lfrom comPlainant for

d

a

a.t after receipt of acceP

I sing out his unit with COHO, the respondent entered a lease

dated 04.05.2020 rvith coHo for lea.sing of units in the

resaid project of respondent. It was further agreed that upon

utual consent more units may be added from time to time for

ing.
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ffiHARERA
ffiGURUoRAM Complaint No 3608 of 2021

26. That the complainant was duly informed of the terms and

conditions being agreed with C0H0 and the rstatus of lease, from

time to time. The complainant again re-aflflirmed that he had

already received all the terms and conditions of COHO and gave

his consent for leasing out his unit with brand COHO vide his

consent letter dated 1,6.09.2020.

27. It is submitted that though the possession of unit shall be deemed

to be taken on 10.01,.2020, however,the complainant made the

paynrent of dues at the time of tbffer of possession on 22.02.2020'

further because of prevailing ,C0V[D circurnstances the formal

ted between the resPondent andpossession certificate wa:; sigr

complainant on 25.09.2020 for subject matter unit

Vide ther aforesaid possession c:ertificate, complainant duly agreed

and conrsented "that all ttre accounts pertaining to the said lJnit

has been fully and finally settled and complainant is left with no

claints, 'whatsoever against the respondent." Without prejudice to

the erbove, respondent is ,otherwjse entitled to the force majeure

for 6 months during whictr the COVID-19 pandemic was prevaliling

as per the central advisory dated 28.05.20',20. The mainten:rnce

agreement in respect of the said unit was eXe cuted on 16.10'2Cl'20'

Thzrt respondent has discharged all its obligation towards the

complainant and instant rcomplaint has been filed approximately

after expiry of two years from the date of handing over of

possession of said unit li.e., 1,0.01.2020, when the complainant

gave his consent for leasing his unit with COHO, which shall be

cons;idered the date of hirndover of unit to the complainant and

also signed the possession certificate accellting that he is left with

29.

Page 12 of33
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32.
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claims whatsoever again

en him and the respon

at as a time of unprecede

read of the COVID-19 pand

vironment and its im
tivities including sales and

nd COHO was not able to

t to it including for compla

is submitted that the leasir

a d not for fixed rentals wh

mprlainant. The respon(

:her tcl lease the units of

nt thr:reof.

t the complainant, the

thdrew his consent for I

s unit. Pursuant to the req

ail dated 27.08.2021 .

mplainant's unit and ha

de email dated 13.09.2021 a

plainant vide email

at the Act does not con

reement and therefore,

nnot be affected by the

plemented in toto and

ithout any external aid i

nt especially the

Page 13 of33

uncertainty is prevailing due to

, which vitiated overall business

and delay on regular business

in the shrort to mid-term, the

rate revenur: for the units leased

was on revenue share basis

duly agreed upon by

nder any obligations

ent or to pay any

r under

agrreem

ame to the complainant

acknowledged by the

plate execution of any fr:esh

s agreement dated 15.05.2013

isions of Act and has to be

read and interpreted "as it is"

ding without aid of subsequent

ment which do not esPeciallY

, with COHO and asked for keys of

: of complainant, respondent vide

I COHO to return the keys of

Complaint No 3608 of 2021
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HARTRA
GURUGRAM Complaint No 3608 of 2021,

require its aid to interpret agreements executed prior to

comnlencement of such enactment. Hence, ri6lhts and liabilities of

the parties including the consequence of default/default of any

party have to be governed by buyer's agreemernt dated 15.05.2013

and not by the Act.

That it is pertinent to submit here that section 19(3) does not

refer to 'agreement for salle'. It has been designed in such a way

that it can cover not only the post RERA 'agreement for sale' but

also pre-RERA agreements beiaiiselit makes allottee entitle for

pclssession not on basis ol agrQement but on basis of declaration

given b1r promoter under s;ection 4(2) (l) ICJ of Act, which in both

cases i.e., in case of ongoing project as well as future project is

filecl alter commencement of Act, promoter is made aware of

consequtences of its said declar:rtion.

That when the entitlemernt to claim possession is as per the

declaration given by the promoter for completion of construction

u,ls ,*(11) tl) (c) of the Act, then the necessary corollary to this is

ttrat the entitlement for delay possession charges at the RERA

rates; strall also be from the expiry of the derte of completion i.e',

31,.12.2021 as provided at the time of registrettion'

'.16. That the instant complaint is further liable to be dismissed as not

maintainable in as much as, the alleged dela'y in possession is not

due to any act of omission or commission on part of respondent

but due to Various other factors like dlemonetization, non-

completion of external development works by the Govt., and due

to the fact that the completion of construction is linked wittr the

timely payment of the instalments by all the allottees including the

35.
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37.

LIARERA
GUt?UGl?AM Complaint No 3608 of 2021'

complairlant. It is submitted that there are many allottees

including the complainant who have failed to make payments of

instalments as per the construction linked payment schedule

which has affected the pr(lgress of construcltion. It is submitted

th[t non-payment of the instalments by the allottees has rather

acted, as a catalyst in delay in offer of possession at the end of

respondent.

Without prejudice, it is submitted that the respondent has been

demanding payments as a,:cord:inCe Witt the construction linked

plan after making expenditure On thb project, allottees of various

units have failed to make palrmentg of their respective units

within time, the respondent cannot be expected to expend on the

project from its own Pocket.

It is clenied that respondent was to give posstlssion within 3 yelars

with a grace period of 6 months from the date of execution of

agrerement. The grace period agreed was LZ months that too

independent of any force majeure condition. Even otherwise, the

entitlerrrent of the complainant to seek posselssion is as per clause
l

19(3) of the Act i.e., as per the declaration made by responclent

under sr:ction 4(2) (l) (C) of ther Act for completion of construction

at tlre time of registration of the project i.e., by 3L.L2.202I.

Be ttrat as it may, respondent has already offr:red possession after

receipt of OC for the aforesaid project anrd that after offer of

possession of unit, the claim is highly belated, as the possession of

unit has already been offered on 28.L1,.201,9 i.e., nearly two years

ago before filing of this instant complaint. Flence, the allegations

,!rrt from being malafide and barred by limitation, the

38.

39.
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ffiHARERA
ffi, eunuctlAM complaint No 3608 of 2021

complainant is even otherwise estopped from raising these

allegations as complainant had signed and accepted the

docurnents that "he has taken over the posst:ssion of Unit to my

complete satisfaction and that all accounts pertaining to the

aforesaid unit has been fully and finally settled and that he is left

with no claims whatsoever against the company/promoter/

respondent herein."

40. It is submitted that complainant is liable to pay CAM charges from

the expiry of 30 days of the date of offer of pos;session. Be that as it
l

may, as the complainant consenled to lease out the unit to COHO,

since April 2O2O respondernt never raised any demands for CAM

charges to the complainant, as the same was the responsibility of

COHO till the unit remains with lessee/ COHO. Without prejudice,

respondent is ready and willing to adjust the rlAM charges paict by

complainant towards the CAM charges payable w.e.f. September

'2021. i.e,, the date of return of keys of the unit to conrplainant after

taking over the same from COH0 till Novemberr/December 2021.

4,1. In this regard, it is submitted that respondent offered the

possession to complainant on 28.1,1.201,9 vide it letter derted

:30.11.2019 and according;ly raised demand for dues payabler by

complainant at the stage of offer of possession in the sum of

Rs.8,23,,460/- which was raised after deduction of the retlate

amount of Rs.1,06,6 68/- aS against thre actual dues of

Rs.9,30,128/- to be paid on or before 20.01,.2(120.

42. It is further submitted that complainant gave his consent to lease

out his unit with Coho vide allottee's consent letter d:rted

1,0.01,.2020 and accepted the bnoad terms off'ered by brand COHO

Page 16 of 33
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gave his consent on 10.0

ce, physical possession

nded over to complai which, as per the consent of

plainant was to be hand ver in leasin6J to COHO. Thus, the

of his consent is consi the date of handover of unit to

.2020 that the complainant made

of offer of possession. It is

mitted that after the pay s made by'the allottees at the

@@
20 for leasing his unit, to C0H0.

e unit was otherwise not to be

complainant. It was on 2

payment of dues at th

e of offer of possess

tronic items is install

final finirshing and gadgets/

it so that the warranty f

.0

s

possession is taken over by

uired by the respondent for

ishringlthe process.

is suLrmitted that becau

ve from 23.03J,021'

COVID circumstances

at least for 6 mor:rths

of labour and

rnajeure even by the

:ntral Government advis

e formal possession (

(] 0Il zo.l

was sil

spondent and compla'inant for subject matter unit on

.09.2020.

is reiterated that responden

der agreement. Further

t the unit of the complainant

ble for payment of rent, as all

has discharged all its obligations

ndent was neither obliged to lease

per terms crf agreement nor was

that rights and liabilities of the

ce of default,/default of any party

bmit here

conseque

pertinent to su

es including the

Page 17 <tf 33

45.



4,6. It

47.

E. l

,+8.

HARTRA
GURUGI?AM

ve to be governed by buye

mplied with all the obligatio

e respondent has even cred

agreement i.e., @ Rs.S pe

bate and adjusted the same

stomer.

is reiterated that once the

t e complainant on 10.01'.2

I sing out his unit to bral

affirmed on 1,6.09.2020.

session certificate dated

er possession of the unjit

all accounts pertaining

ally settled and compl1 complainr

inst the respondent.

ies of all the relevant doc

rd. Their authenticitY is n

loe decided on the basis o

bmission made by the partie

iction of the authoriW:

e plera of the respondernt

und of jurisdiction stands

has telrritorial as well as subj

e present complaint for the

I Territorial iurisdiction

plaint No 3608 of 2021
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per notification no. 1/92/20
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al Estate RegulatorY

rugram District for

rugram. In the present case,

thin the planning area of

thority has complete terri
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Department, the jurisdiction of
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ll the conveyance of
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(t): -a declaration, supported by on afficlavit, which shall

be signed by the promoter or qny pterson authorised

by the promoter, stating:

(C) the time period within which he undertakes to

complete the proiect or phas,e thereof, as the

case mq"y be.,.."

51. The time period for handing over the possessiion is committed by

the builder as per the relevant clause of flatt buyer's agreement

and the commitment of the promoter regardling handing over of

possession of the unit is taken accordingly'. The new timeline

indicated in respect of ongoin$.project by the promoter while

rnaking an application for registiation of tl:e project does not

change the commitment of the promoter to hand over the

possession by the due date as per the apartmelnt buyer agreement.

'fhe new timeline as indicated by the promoter in the declaration

under section 4t2)(l)(C) is; now the new timr:line as indicated by

him lbr the completion of the project. Althoug;h, penal proceedings

shall not be initiated against the builder lor not meeting the

comrnitted due date of possession but now, if the promoter fails to

complete the project in cleclared timeline, [hen he is liable for

penal proceedings. The due date of possession as per the

agreem(3nt remains unchanged and promoter is liable for the

consequences and obligations arising out of failure in hanrling

over possession by the due date as committed by him in the

apartment buyer agreem'ent and he is liable for the delayed

possession charges as provided in proviso to section 1B[1) of'the

Act. The same issue has been dealt by hon'blr: Bombay High Court

in case titled as Neelkamal Realtors Suburban Pvt. Ltd, and anr,

vs Union of India and ors. and has observed as under:
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"LL9. IJnder the provrsions of Sectio'n L8, the delay in

handing over tthe possession would btt counted from the

date mentioneal in the agreement for sale entered into by

the promoter Lnd the allottee prior to its registration
under RERA. lJnder the provisions of friERA, the promoter
is given a facility to revise the date of completion oJ'

proiect and declare the same under Section 4. The RERA

does not contemplate rewriting of contract betvveen the

llat purchaser rtnd the promoter..."

Obiection regarding iurisdiction of authr)rity w.r.t. buyer's
agreement executed prior to coming into firrce of the Act.

Another contention of the lrespondent is that authority is deprived

of the jurisdiction to go in[o thp interpretation of, or rights of the

parties inter-se in accordance wittr the flat buyer's agreement

executed between the prrrtieS and no agreement for sale as

referred to under the pro'viSions of the Act or the said rules has

been executed inter se parties. The authority is of the view that

the Act nowhere provides, nor Can be So Construed, that all

previous agreements will be re-written after coming into force of

the ltct. Therefore, the provisions of the Ac:t, rules and agreement

have to be read and interpreted harmoniousl'y. However, if the Act

has prg'vided for dealing radth certain specific provisions/situation

in er specific/particular manner, then that situation will be Clealt

With in accordance with the l\ct and the rules after the date of

comlng into force of the Ar:t and the rules. Numerous provisions of

the r\ct save the provisions of the agreements made between the

buy,ers and sellers. The s;aicl r:ontention has treen upheld in the

landmirrk judgment of Neelkamal Realtorst Suburban Pvt' Ltd'

vs, UU and others. (w.P 2737 of 2017.) which provides as underl

119. Under the provisiions o"f section 1B, the delay in handing

over the possession wo'uld be counted from the date mentioned

in the agreement for sale entered into by the ,oromoter and the

allottee prior to its registration under Fl.EnA. under the
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53.

HARTRA
GURUGRAM Complaint No 3608 of 2021,

provisions of RERA, thet promoter is given a facility to revise
dte date of completion of project and declare the same under
Section 4, The RERA does not contemplate rewriting of
contract bet-ween the flat purchaser ond the promoter.....

122, We have already discussed that above stated provisions
o,f the RERA are not retrosp€ctive in nature. They may to some

e.xtent be having a retroactive or quasi retrosctive effect but
then on that ground the validity of the provisions of RERA

cannot be challenged. T'he Parliament is comp'sgent enough to
leryislate law having re,trospective or retroactive effect. A law
can be even framed to affect subsisting / exis'ting contractual
rilghts betvveen the parl.ies in the larger public: interest. We do

not have any doubt in our mind that the RERA has been

fi'amed in the larger public interest after a thorough study and
discussion made at the highest level by' the Standing
tlommittee and Select Ciommi{tee, which submitted its detailed
reports," 

,

Also, in appeal no. 173 of 2019 titled as Magic Eye Developer Pvt,

Ltd, Vs. Ishwer Singh Dahiya, in order dated 17.12.201-9 the

Haryana Real Estate Appellate Tribunal has observed-

"34. Thus, keeping in v,iew our aforesaid discussion, we are of the
considered opinion that the provisions ctf the Act are quasi
retroactive to some extent in operation ancl ytill be applicable to
[he ogreements for sale-enLered into even plior to c'oming into
pperation of the Act where the transactict-ll9-;Lill-j!-th9.
)2tocess of completion. t{ence in cQSt? oJ delay in the'

offer/delivery of posse'ssion as per the term:; and conditions of
the agreement for sale the allottee sholl be entitled to the

lnterest/delayed posserssion ,charges on tl,'e reasonqble rate of
interest as provided in Rule 15 of the rules and one sided, unfair
otld unreasonable ra'te oJ' compensation mentioned in the

ogr€€m€rlt for sale is liable to be ignored."

'Ihe agrreements are Sacrosanct Save and excerpt for the provisions

which have been abrogated b1' the Act itself. Further, it is noted

that the builder-buyer agreements have been executed in the

manner that there is no scope left to the allottee to negotiate any

of the clauses contained therein. Therefore, the authority is of the

view that the charges payable under varjious heads shall be

payable as per the agreed terms and conditions of the agreement

54.
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suhject to the condition that the same are in accordance with the

plfns/permissions approvQd by the respective

departments/competent authorities and are not in contravention

of any other Act, rules, sr[atutes, instructionLs, directions issued

thereunder and are not unreasonable or exorLritant in nature.

G. Findings regarding relief sought by the complainant:

G.1 Direct the respondent to get the delayed possession interest@
prescribed rate from the due date of possession till the actual
date of possession (complete ih all respect with all amenities)

Admissibility of delay po:ssession charges:

55. In the prresent complaint, the complainant intends to continue

with thr: project and is seeking delay possession charges as

prorrided under the proviso to section 1B(1) of the Act. Sec. 1tl(1J

lrrorriso reads as under:

Section 78: - Return ofamount and compensation

If the promoter fai,ls to complete or is unuble to give possessictn of
an apartment, plot or building, -

Provided that where an dllottee does not intend to withdraw from
the project, he shall be paid, by the protnoter, interest for every

month of delay, till the handing over of th'e possession, at such rate
as may be prescribed

56. At the outset, it is relevant to comment on the preset possession

clause of the agreement wherein the pr:ssession has been

subjecterd to all kinds of terms and conditiorns of this agreement

and the complainant not being in default uncler any provisions of

this agreement and compliance with all provil;ions, formalities and

documentation as prescribed by the promoter. The drafting of this

clause and incorporation of such conditions; are not only vague
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anLd uncertain but so heavily lo{ded in favour of the promoter and
J

alainst the allottee that even fo[malities and documentations etc.

as prescribed by the promoter may make the possession clause

irrelevant for the purpose of allottee and the commitment date fbr

handing over possession loses its meaning.

57. The buyer's agreement is a pivotal legal document which should

ensure that the rights and liabilities of both builders/promoters

and buyers/allottee are protected candidly. The apartment

buyer's agreement lays down lhe terms that govern the sale of

different kinds of properties lf'ke residentials, commercials etc.

between the buyer and buildef,, I! is in the interest of both the

parties to have a well-drafted apartment buyer's agreement wtrich

would thereby protect the rights of both the rbuilder and buyer in

the unfortunate event of a dispute that maSr arise. It should be

drafted in the simple and unambiguous language which may be

understood by a common man with an ordinary educatiotral

background. It should contain a provision with regard to

stipulated time of delivery of possession of thre apartment, plot or

building, as the case may tre and the right of tthe buyer/allottee in

caser of clelay in possession of the unit. In pre-,RERA period it was a

general practice among the promoters/developers to invariably

dralt thr: terms of the apartment buyer's agreement in a manner

that benefited only the promoters/developers. It had arbitrary,

unilateral, and unclear clauses that either blatantly favoured the

prornoters/developers or gave them the benr:fit of doubt because

of the total absence of clari.ty o\/er the matter.
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58. Thu authority has gone through the possession clause of the

agreement. At the outset, it is relevant to comment on the pre-set

possession clause of the agreement whereinr the possession has

been surbjected to all kinds of terms and conditions of this

agreement and the complainant not being in default under any

proviisions of this agreements and in compliance with all

ptrovisions, formalities and documentation as prescribed by the

promoter. The drafting of'thislclause and incorporation of such

conditions are not only vaigue ofid uncertain but so heavily loaded

in favour of the promoter and against the allottee that even a

single default by the allottbe in fulfilling formalities and

documentations etc. as prtlscribed by the promoter may make the

possession clause irrelevant for the purposr: of allottee and the

comrnitment date for handing over possession loses its meaning.

oration of such clause in the apartment buy'er's

agreement by the promoter is just to evade the liability towards

timely delivery of subject unit and to depri'ue the allottee ol'his

rigtrt accruing after delay iin possession. This is just to comment as

to how the builder has misused his dominant position and drafted

such mischievous clause in the agreement and the allottee is left

with no option but to sign on the dotted lines

59. Adnrissibility of grace period: The respondent promoter has

proprosed to handover the possession of the urnit within a period of

three )rears from the date of execution of this agreement with two

grace periods of six mon[hs. The two-grace period of 6 months

each ale disallowed as no substantial evidernce/documents lhave

been placed on record to corroborate that any such event,

,ffi
,ffi
qaiq wd
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MCI.,R) as on date i.e., 09,02.2022

prescribed rate of interest will be

+20/'c i.e.,9.30%.

Complaint No 3608 of 2021

is @ 7.3(lo/0. Accordingly, the

marginal cost of lending rate

63. The definition of term 'interest' as defined under section Z(za) of

the Act provides that the rate of interest r:hargeable from the

allottee by the promoter, in case of default, rshall be equal to the

rate of interest which the promoter shall loe liable to pay the

allottee, in case of default, The relevant serction is reproduced

"(za) "interest" means the rates of interest payable by the

promoter or the allottee, qs the case may be,

Explanation. -For the purpose'bf this c,lause-

0 the rate of lnierest chargeable from the allottee by

the promoter, in case of default, s'hqll be equal to thet

rate of interest which the promoter shall be liable ta'

pay the allottee, in cqse of defoult:.

the interest payable by the pramoter to the allotteet

shall be from the da_te the^ p_roinoter received thet

amount or any part thereof till the date the amountl

or part thereof and interest therercn is refunded, ancl

the interest payable by the qllottiee to the promoter
shatl be from the dqte the allottee defaults in

payment to the promoter till the date it is paid;"

Iii]

Therefore, interest on the delay payments from the complainant

shall be charged at the prdscribed rate i.e., 9.30o/o by the

respontlent/promoter which is the same as is being granted to the

complainant in case of delayed possession charges.

64. On consideration of the documents available on record and

submissions made by both the parties, the authority is satisfied

that the respondent is in contravention of ttre section 11,(4)(a) of

the Act by not handing over possession by ttre due date as per the
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completely finished unit but this is subject to that the unit being

handed over at the time of taking possession is in habitable

condition. It is further clarified that the dela1, possession charges

shall be payable from the due date of possession i.e. 15.05.2016

till crffer of possession [30.11.2019) plus two months i.e.

30.01 .2020.

Accordingly, the non-compliance of the mandate contained in

section L1,(4)(a) read with section 1B(1) of the Act on the part of

the rr:sllondent is establistred. As such the complainant is entitled

to delay possession at prescribed rate of interest i.e. 9.3 0o/o p.a.

w.e.f. due date of possession i.e. 15.05.2016 till offer of possession

[30.11.201,9) plus two months i"e. 30.01 .2020 as per provisions of

section 1B(1) of the Act re;ad with rule L5 of the rules and section

19(10) of the Act of 20L6.

G.2 Dinect the respondent to get physical poslsession of the fully
developed/constructed unit with all amenities within 6
months of the filling of this complaint.
'[he respondent submitted in its reply that thre construction of the

project is complete and after obtaining O(l on 28.1t.201,g, it

offerr:d l-he possession of the unit on 30.11.2019. The complainant

has taken the possession of the unit vide possession certificate

datecl 25.09.2020. Considering the above-mentioned facts, the

authority is of the view that the complainant has already taken the

possr:ssion of the unit and the same has been placed on the record

which is evident from the possession certificate i.e. 25.09.2020

pl[ced on the file.

G.3 Direct the respondent to refund the GST paid.
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41. proiects where due date of possession was prior to
L.F.20t7 (date of coming into fiorce of GST).

A$ per BBA, clause 2 the complainant/allottee agreed to pay all

-ffi

ffi".

the Government rates, tax on land, municipa,l property taxes and

other taxes levied or levi:rble now or in future by Government,

municipal authority or any other government authority. But this

liability was to be confined only up to tlhe deemed date of

posselssion. The delay in delivery of possession is the default on

the part of the respondent/promoter anri the possession was

offered on 28.11.2019. By that time, the GST had becorne

applicable. But it is settled principle of law that a person cannot

take the benefit of his ' own wrong/default. So, the

responrlent/promoter is not entitled to charge GST from the

complainant/allottee as thLe liability of GSl' had not become rlue

up to the deemed date of prcssession as per the agreement.

Direct the respondent to refrain from charging CAM charges
till the physical handover of the unit.
'fhe respondent is right in demanding common area maintenance

charges at the rates' prescribecl in the builtler buyer's agreemelnt

at the time of offer of poslsession. However', the respondent slhall

not dernand these charges for more than one year from the

allottee even in those cases wherein no specific clause has been

prescribed in the agreement or where the CAM has been

demancled for more than er year. CAM charges to be charged from

the date of offer of possession plus two months.

Direct the respondent to refrain from giving effect to unfair
clauses unilaterally incorporated in buyer's agreement.

G.4
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The complainant has not disclosed about the unfair clauses in the

complaint. So, this relief can't be allowed as well as the

respondent is directed not to charge anything which is not part of

BBA.

H. Directions of the authority:

65. Hence, the authority hereby passes this order and issue the

fbllowing directions under section 37 of the A,ct of 2016 to ensure

compliance of obligation cast upon the promoter as per the

function entrusted to the authority under section 34[0 of the Act

<tf 2016

i. 'fher respondent is directed to pay the interest at the

prescribed rate i.e. 9.30Vo per annum for every month of

delay on the amount paid by the complaLinant from due date

of possession i.e. 15,05.2016 till offer of possess;ion

[30.1 1.2OIg) plus two months i.e. 30.01 .1ZO2O.lf any payment

for the delay in posserssiott, has been paid or credited in the

account of allottee, it shall be adjusted in the amount of

delayed possession charges to be paid as per above

directions.

The arrears of such interest accrued frorn 15.05.2016 till the

date of order by the authority shall be praid by the promoter

to the allottees within a period of 90 days from date of this

order and interest for every month of delay shall be paid by

the promoter to the allottees before 10th of the subseqttent

month as per rule L6(2) of the rules.

iii. The rate of interest chargeable from the complainant/allottee

by the promoter, in case of default sherll be charged at the
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