B HARERA

& GURUGRAM Complaint No 3812 of 2021
BEFORE THE HARYANA REAL ESTATE REGULATORY
AUTHORITY, GURUGRAM

Complaintno.  : | 38120f2021
Date of filing complaint: 28.09.2021
First date of hearing:  03.12.2021
Date of decision  : | 09.02.2022
L. | Chander Bhan |
2. | Sheela
Both R/o: Village & P.O Daultabad, Opposite
Janghu Traders, Gu mgramvlzmi}l Complainants
Versis
M/s Magic Eye Developers Private Limited
Rfo: GF - 09, Plaza M6, |asola District
Centre, Jasola New Delhi - 110025 Respondent
EQRHH: i
Dr. KK Khandelwal Chairman |
Shri Vijay Kumar Goyal | Member
| APPEARANCE:
' Sh. Sukhbir Yaday (Advocate) Complainants |
| Ms, Neelam Gupta [Hdvm:ate‘] _ Respondent |
ORDER

The present complaint has been filed by the
complainants/allottees under section 31 of the Real Estate
(Regulation and Development] Act, 2016 (in short, the Act) read
with rule 28 of the Haryana Real Estate (Regulation and
Development) Rules, 2017 (in short, the Rules) for violation of

section 11(4)(a) of the Act wherein it is inter alia prescribed that

Page 1 0f 33



HARERA
&2 CURUGRAM Complaint No 3812 of 2021

the promoter shall be responsible for all obligations,
responsibilities and functions under the provision of the Act or the
rules and regulations made there under or to the allottee as per

the agreement for sale executed inter se.

Unit and project related details

The particulars of the project, the details of sale consideration, the
amount paid by the complainants, date of proposed handing over
the possession and delay period,if any, have been detailed in the

e

following tabular form: i L
S.No Heads ﬁﬁ!ﬁ.@lﬁﬂﬂ
1. | Project name and - “-'['h.e.ﬁ'laia ;at.lﬂﬁ,“ Sector 106,
location Gurugram
| 2. | Projectareal = 3.725 acres
'3. | Nature of the'project Commercial Calony
4. | DTCP License 65 of 2012 dated 21.06.2012 valid
_ upto 21062022 1}
. | Name of the licensee Magic Eye Developers
6. | RERA Registered/ not | Registered
registered Vide no. 72 of 2017 dated
21.08.2017
| RERA Registration valid ug 31.12.2021
to
7. | Unit no. 0906,9th floor, tower Bl
[Annexure P-3 at page no. 26 of the
complaint]
8. | Unit measuring (super 700 sq. ft.
area] [Annexure P-3 at page no. 26 of the
complaint]
9, | Date of provisional 15.09.2012
allotment | Page no. 24 of the complaint
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10.

Date of execution of
builder buyer agreement

03.05.2013
[Page no. 25 of the complaint]

11,

Possession clause

Jfﬁw periods of six months
| pach unless there is a delay for

- prohibitions /court order etc.

110t 102.and clause 37 or due to

91

The developer based on its present
plans and estimates and subject to
all just exceptions/force
majeure/statutory

contemplates to complete the
construction of the said

hujidm g,.f' sald unit within a period
‘of three years from the date of
ecution of this agreement with

reasbns mentioned in clauses

failure of allottee to pay in time the
price of the said unit alongwith
other charges and dues in
atcordance with the schedule of
payments givendn annexure C or as
per the l:[EIIIﬂl!IﬂS raised by the
developer from time to time or any
‘fallure on thepart of the allottees to

| abide by all or any of the terms or

eonditions of this agreement.
(emphasis supplied)

12

Due date of pessession

03.05.2016
[Calculated from the date of the
execution of this agreement]

Grace period of 6 months is
disallowed

13.

Tatal sale consideration

Rs.90,55,587 /-

[As per applicant ledger dated
16.11,2021 at page no. 66-73 of the

reply]

14,

Total amount paid by the
complainants

| Rs. 90,55,567 /- |

[As per applicant ledger dated
16,11.2021 at page no. 66-73 of the |
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reply] |
15. | Payment plan Construction linked payment plan
[Annexure C at page 45 of the
complaint]
16. | Occupation Certificate 28.11.2019
' [Page 24 of the reply]
'17. | Possession certificate 25.09.2020 i
[Page 35 of the reply|

Offer of possession- 30.11.201%9

[Annexure R/3 at page 25 of the
reply]

18. | Delay in delivery of | 3 years, 8 months, 27 days
possession till the offer o) PR

possession + 2 monghs. /|

| ie3001.2020 L)

Facts of the complaint: |

iy
i i
r

That in April 2012, complainants/petitioners, Mr. Chander Bhan
received a marketing call from the office of the respondent, the
caller represented himself as a manager of the respondent
company and marketed a commercial project namely “The Plaza
at 106" situated at Sector — 106, Gurugram. The complainants
visited the Gurugram office and project site of the
respondent/builder -~ with™ his" ﬂin‘i‘il_‘i‘r members. There the
complainant's consultant with the marketing staff of Builder and
got information about the project. ;I'hE marketing staff of the
respondent gave him a brochure and pricelist and allured him
with a shady picture of the project. The marketing staff and office
bearers of the respondent allured with the proposed specification
and assured that possession of the unit will be handed over within
36 months of the booking.
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That, believing on representation and assurance of respondent
(earlier known as Spire Developers Pvi. Ltd.) the complainants
Naveen Kumar, booked one unit bearing No. B1 - 0906 on 9%
floor, admeasuring 700 sq. ft. and paid Rs. 2,00,000/- as booking
amount on 05.04.2012 and signed a pre-printed application form.
The unit was purchased under the construction linked plan for a
sale consideration of Rs. 37,92,200/-

Area g 7 | 700 i
BSP e 4180 | 2926000
Final BSP g ' 2926000
PLC (Plaza facing) Tl 100 70000
EDC I 426 268200
IDC S e 40 28000
Car Parking =eigr” 300000
Club Membership Charges ; 100000
[FMS I Rl , 70000 |

Total | 3792200 |

That en 15.09,2012, the respandent iSSlf'E::_i-i] provisional allotment
letter in name of Chander Bhan & ﬁ_he‘_éi:,y. conforming to the
allotment of unit no. B1-0906 on 9" floor, Block no. 6 for size
admeasuring 700 sq.ft.

That after a long follow up™ on03.05.2013, a pre-printed,
unilateral, arbitrary flat buyer agreement/buyer's agreement was
executed inter-se the respondent and the complainants, According
to clause 9.1 of the buyer agreement, the respondent has to give
possession of the said unit within a period of 3 years from the date
of execution of this agreement with a grace period of 6 months.
Therefore the due date of possession as per BBA is 03.05.2016

(the grace period was for applying and obtaining the occupation
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certificate, but the respondent did not apply within the said time
limit, therefore the builder is not entitled to the 6 months grace
period).

That on 04.11.2014, the respondent sent a letter to the
complainants regarding the amalgamation of Spire developers pvt.
Itd. with Magic eye developers pvt. Itd.

That the respondent kept raising the demands as per the agreed
payment plan and the respund}‘;@jfe'pt paying the said demands,
but the respondent failed tuiljﬁfﬁﬂgﬁ#ér the possession of the unit
by 03.05.2016, the complainants made:several visits to the office
of the respondent to gﬁt_bﬁéﬁu’h&ﬁ]&ﬁ'bffﬁé unit, but all went in

vain, the office bearers always gave a new date of possession.

That on 30.112019, the respondent sent a letter stating
“Intimation about the receipt of the occupation certificate and
Offer of Possession” to the complainants. That on 20.12.2019, the
respondent sent another letter stating “Demand for dues payable
at the stage of offer.of pnssesslol}"-ﬂnd raised a demand of Rs.
8,32,827/- and also raised an unreasonable demand of CAM
(Common Area Maintenance) charges l.e. Rs.16,520 /- from 01-12-
2019 to 31-03-2020. Tt is pertinent to mention here that the
respondent has raised the unreasonable demand of CAM charges
as the unit was not ready for possession. It is Germane that the
respondent has acknowledged the delay in the offer of possession
and credited Rs. 1,08,049/- as delayed possession rebate @ Rs. 5
per sq. ft.
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That on 26.12.2019, the complainants sent a grievance email to
the respondent and stated “With due respect, | want to state that |
have a unit in your project whose customer id is Plaza/01125/15-
16 and a letter and email has been received regarding offer of
possession and a demand of Rs.832553/-, Now [ want to
complain that | have visited your project and found many
discrepancies such as no wooden flooring has been done in flats,
no fittings in kitchen and hathrmam. Ac's has not been installed,
granite on stairs, club hnusewﬂﬂdh Hﬁndlng and many others and
you are demanding remaining amuum:. 5:::1 it's my request to you
first please complete the werk and then raise demand and | will
pay the remaining amount after completion of work. As your
project is already delayed take the matter seriously and respond

]

me .

That as per the statement of account provided in the possession
letter the complainants have paid-Rs, 32,07,770/- and thereafter
the complainants made a payment.ofRs. 1,42,542/- on account of
"On Completion of internal Hunrfngff vide cheque No. 23008 drawn
on State Bank of India dated 18.01. 2020 & Rs. B ,260/- on account
of CAM charges vide cheque No. 238008 drawn on State Bank of
India dated 18.01.2020 which comes to a total of Rs. 33,58,572/-
i.e, B8% of the total sale consideration. It is pertinent to mention
here that the complainants wvarious times requested the
respondent to furnish the latest statement of account but the

respondent did not pay any heed to the requests of the
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13.
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complainants and till today have not provided the latest statement

of account to the complainants.

That on 03.02.2020, the respondent sent a letter to the
complainants stating, “Invitation for registration of conveyance
deed” and asked the complainants to pay the demanded amounts
and come for the execution of the conveyance deed. It is pertinent
to mention here that the unit is yet not complete and ready for
possession in all respect and tﬂmmlt completing the unit in all

respect along with amenities how the respondent can ask for the

execution of the conveyance deed. |

That on 25.09.2020, the réspnrideﬂt'_;ent @ possession certificate
to the complainants and stated that the complainants have
received satisfactory possession-of the unit along with the keys on
25.09.2020. It is pertinent to mention here-that till today the
respondent has not handed /given the physical possession of the
unit to the cumplainaﬁt.gi‘j& the ﬁﬁar__p_f-pﬁssessiun letter is also a

paper possession letter.

It is further pertinent to mention here that the complainants have
accepted and signed the possession certificate in the anticipation
that they will get the rent on the unit as promised by the
respondent, under rental pool policy. But till date, the respondent
has not given physical possession of the unit nor given the rent.
The conduct of the respondent is showing mischief and dominant
possession. That it is pertinent to mention here that the
complainants have given thelr consent to lease the unit with CoHo

(Estate Management Company) for the rental policy with CoHo

Page Bol 33



15.

6.

HARERA

<2 GURUGRAM Complaint No 3812 of 2021

but till today they have not received any rental income and nor the

kevs of the unit.

That since 2016 the complainants are regularly contacting the
office bearers of the respondent party, as well as sending emails to
the respondent, and making efforts to get possession & keys of the
allotted unit but all in vain. Despite several visits and requests by
the complainants, the respondent did not give possession of the
unit, The complainants have nm!&r heﬁn able to understand/know
the actual state of cnnstruct,im‘i Tﬁpugh the towers seem to be
built up, but there was no prbgrqﬁ observed on finishing and
landscaping work and amenities Ful_?-aﬂ'c:-:;g time.

That the main grievance ml* the Eﬁmplalnﬂnf_s in the present
complaint is thatidﬁpite the complainants paid more than 100%
of the actual cost of the unit and ready and willing to pay the
remaining amount (justified) [if any), the respondent party has
failed to deliver the .p'ﬂ-ssﬁssiﬂn of unit on promised time and till
date, the unit is without amé_ﬂi_ﬂeé{'ﬁ{:pr_epver. it was promised by
the respondent party at the time uﬁfre;:gjﬂpg_fpﬂyment for the unit
that the possession of a fully constructed unit and the developed
project shall be handed over to-the complainants as soon as

construction completes i.e. 36 months from the date of booking,

C. Relief sought by the complainants:

17. The complainants have sought following relief{s):
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iv.

V.
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Direct the respondent to get physical possession of the fully

developed /constructed unit with all amenities within 6

months of the filing of this complaint.

Direct the respondent to get the delayed possession interest @
prescribed rate from the due date of possession till the actual

date of possession (complete in all respect with all amenities).

Direct the respondent to refund the GST paid (GST liability
came on the co mplalnants du?ﬂ tﬂ delay by the respondents),

Direct the respondent to Teﬁﬂﬁvfrﬂm charging CAM Charges
till the physical handover quhﬁ«.unm-fsince the unit is yet not
ready for possession). |

Direct the respondent to refrain the respandent from giving
effect to unfair clauses unjlaJ;_i_araI:Iy incorporated in the buyer

agreement.

Reply by respundeht""’

18. That the complainants tan_.allﬁtiﬁe:ri't of unit bearing no. 0906
measuring 700 sq. ft.in supef area}h‘nn g floorof Tower B2 in the
project "Plaza at 106-1" sector-106, Gurugram developed by the

respondent vide - agreement  dated 03.05.2013 for a total

consideration of Rs.40,21,518/-, Vide clause 9.1 of the agreement,

respondent endeavoured to offer possession of unit by 03.05.2017

including the grace period of 12 months which was independent

of force majeure event. The complainants opted for construction

linked payment plan and agreed that timely payment of the

instalments is essence of the transaction.
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That the complainants have till date made a payment of Rs.
Rs.40,21,508/- (i.e, actual paid amount of Rs. 39,13,459/- plus,

rebate of Bs.1,08,049/- granted by respondent to complainants, as
compensation in terms of clause 10.4 of the agreement). It is
pertinent to point out that complainants made the payment of
demands with delay and as a goodwill gesture and upon his
request, waiver of interest of Rs.56,027/- was granted by the
respondent. g T

That respondent completed %ﬂ@%ﬂuﬂtﬂn of project and after
obtaining the occupation terriﬁ_t:‘aﬁq on 28,11.2019 issued letter of
intimation-cum-offer ~ of ﬁluﬁﬁﬂ.ﬁ’lﬁi’l dated 30.11.2019 to
complainants offering possession of his unit on 28.11.2019. The
respondent, thereafter, vide email dated 26.12.2019 raised the
demand due at the stage of offer of possession vide letter dated
20.12.2019. And as per the terms of the agreement had also paid
the compensation @ Rs.5/- per sq. ft.of super area per month
from the date of pn5sessiﬁ'n‘&ﬁiaﬁrﬁedhuhder the agreement till the
date of offer of possession to complainants and adjustment of the
same was given as rebate of Rs.1,08,049/- from the demands due

at the time of offer of possession.

That the complainants had accepted the adjustment of
compensation for delay, given as rebate amount and made the
payment of the demand of Rs.8,05,488/- after waiver of interest of
Rs.27,399/- (i.e. made partial payment of dues of Rs.1,42,54Z on
18.01.2020 and balance dues of Rs.6,62,946/- on 11.05.2020).
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That after completion of construction of project, a brand named

'COHO', approached the respondent and offered to take on lease
the Tower A (Ground till 4th floor) and Tower B (Znd floor till
23rd Floor) of the aforesaid project on revenue sharing basis.
Though there was no obligation on respondent to lease out the
unit as per agreement, however in the larger benefit of its
allottees, respondent sent the offer of COHO along with the broad
terms to the allottees including the‘:ﬂpmplainants vide letter dated
23.12.2019. R

That the complainants vide thl.j:%l..?"t;!.ﬂsent.leﬁer dated 18.01.2020
accepted the broad terms offered I;i-'y‘ihrand COHO and gave their
consent to lease gut-their Unit with ‘CoHo! and made the partial
payment of dues of E.s 1,42,542.,"—'. The cﬁm_ﬁtainants made the
balance payment of dues of Es’.ﬁ,ﬁ:i,gﬂlﬁf- only on 11.05.2020. The
respondent, as goodwill gesture on request of the complainants
also granted total waiver of interest of Rs.55,027/- which was
payable by the complainants.for-délay in making scheduled

payments.

That after receipt of acceptance and consent from complainants
for leasing out his unit with COHO,-the respondent entered a lease
deed dated 04.05.2020 with COHO for leasing of units in the
aforesaid project of respondent. It was further agreed that upon
mutual consent more units may be added from time to time for

leasing.

. That the complainants were duly informed of the terms and

conditions being agreed with COHO and the status of lease, from
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27.

28.
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time to time, The complainants again re-affirmed that he had
already received all the terms and conditions of COHO and gave
his consent for leasing out his unit with brand COHO vide his
consent letter dated 16.09.2020.

Due to prevailing COVID circumstances at the time when complete
payment was made by the complainants on 25,09.2020 for subject
matter unit whereby complainants duly agreed and consented
“that all the accounts pertainlng_{:&;i_he'_ﬁaid unit has been fully and

finally settied and complaina ts are left with no claims,

whatsoever against the respondent.”

Without prejudice to the above, ,rﬁﬁ_ﬁndéﬁt is otherwise entitled
to the force majeure for 6 months .during which the COVID-19
pandemic was prevailing as per the central advisory dated
28.05.2020. The maintenance agreement in respect of the said
unit was executed nn-l&.lﬂ.iﬂzﬂ;

That as a time of unprecedented uncertainty is prevailing due to
spread of the COVID-19 pandemic, which vitiated overall business
environment and its impact 'anﬂ delay on regular business
activities including sales and leasing (n the short to mid-term, the
brand COHO was not able to operationalize the units and generate
revenue while, it is pertinent to reiterate that the leasing of units
was on revenue share basis and not for fixed rentals or minimum

guarantee which terms were duly agreed upon by complainants,

That the Act does not contemplate execution of any fresh
agreement and therefore, buyer's agreement dated 03.05.2013

cannot be affected by the provisions of Act and has to be
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30.

3l
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implemented in toto and to be read and interpreted "as it is"

without any external aid including without aid of subsequent
enactment especially the enactment which do not especially
require its aid to interpret agreements executed prior to
commencement of such enactment. Hence, rights and liabilities of
the parties including the consequence of default/default of any
party have to be governed by buyer's agreement dated 03.05.2013
and not by the Act.

That it is pertinent to suhmitjmre that section 19(3) does not
refer to ‘agreement for sale’. -Itéh;; beendesigned in such a way
that it can cover not ﬂﬂ]}c.th’é phsrﬂﬁﬂﬁ ‘agreement for sale’ but
also pre-RERA agreements because it makes. allottee entitle for
possession not on basis of agreement but on basis of declaration
given by promoter under section 4(2) (1) (C) of Act, which in both
cases i.e., in case of ongoing project as well as future project is
filed after commencement. of Act; promoter is made aware of

consequences of its said declaration,

That when the entitlement to claim possession is as per the
declaration given by the, prqmqter-lfnr completion of construction
u/s 4(2) (1) (c) of-the Act, then the ﬁe'ﬁéﬁs'ér}F-cnrnliary to this is
that the entitlement for delay possession charges at the RERA
rates shall also be from the expiry of the date of completion i.e.,
31.12.2021 as provided at the time of registration.

That the instant complaint is further liable to be dismissed as not
maintainable in as much as, the alleged delay in possession is not

due to any act of omission or commission on part of respondent
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but due to various other factors like demonetization, non-

completion of external development works by the Govt., and due
to the fact that the completion of construction is linked with the
timely payment of the instalments by all the allottees including the
complainants. It is submitted that there are many allottees
including the complainants who have failed to make payments of
instalments as per the construction linked payment schedule
which has affected the progress of construction, It is submitted
that non-payment of the ms‘l:alm&nts by the allottees has rather
acted, as a catalyst in delay in ﬂﬁef of .possession at the end of

respondent,

Without prejudice, it is suhﬁiﬁéﬁ that the respondent has been
demanding pa}'n‘i;a;its'as a{:curdap-::ﬂ' wl!:h the. mnsrmc‘cinn linked
plan after making gﬁenditur‘e un the pruje.-:r allottees of various
units have failed “to rﬁakﬂ payments of their respective units
within time, the respandant_;amnt beexpected to expend on the

project from its own pocket.

It is denied that respendent was to give possession within 3 years
from the date of execution of agreement and it.is further denied
that the 6 months grace period was for applying and obtaining the
occupation certificate. Even otherwise, the entitiement of the
complainants to seek possession is as per clause 19(3) of the Act
i.e., as per the declaration made by respondent under section 4(Z]
(1) (C) of the Act for completion of construction at the time of
registration of the project i.e, by 31.12.2021.
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34. It is submitted that complainants are liable to pay CAM charges

35.

3a,

from the expiry of 30 days of the date of offer of possession. Be
that as it may, as the complainants consented to lease out the unit
to COHO, since April 2020 respondent never raised any demands
for CAM charges to the complainants, as the same was the
responsibility of COHO till the unit remains with lessee/ COHO.
Without prejudice, respondent is ready and willing to adjust the
CAM charges paid by mmp}amants towards the CAM charges
payable w.e.f. September 2!]211.5.;'&: date of return of keys of the
unit to complainants after tEl](Iil'lE’ wer the same from COHO till
November/December 2021,

In this regard, it is submitted that respondent offered the
possession to complainants on 28.11.2019 vide it letter dated
30.11.2019 and accordingly raised demand for dues payable by
complainants at the stage of offer of possession in the sum of
Rs.8,32,827/- which was, raised after deduction of the rebate
amount of Rs.1,08049/- as... ;}Lgain‘::t the actual dues of
Rs.9,40,867 /- to be paid on or before20.01.2020.

It is submitted that because of prevailing COVID circumstances
effective from 23.03.2021 which prevailed at least for 6 months
and due to which there was an acute shortage of labour and
thereby, sald period was declared as force majeure even by the
Central Government advisory issued on 28.05.2020. Therefore,
the formal possession certificate was signed between the
respondent and complainants for subject matter unit on
25.09.2020.
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40.
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It is further submitted that as a time of unprecedented uncertainty

is prevailing due to spread of the COVID-19 pandemic, which
vitiated overall business environment and its impact and delay on
regular business activities including sales and leasing in the short
to mid-term, the brand COHO was not able to operationalize and
failed to generate revenue for the units leased out to it including
for complainants unit. It is submitted that respondent was never
under any obligations -either. to lease the units of
allottees/complainants as per. agreement or to pay any rent
thereof nor any minimum rent was fixed under the said lease and

the same was on revenue s_harinlg h'.e__lsils.

It is reiterated that respondent has discharged.all its obligations
under agreement Further respondent was neither obliged to lease
out the unit of the complainants as per terms of agreement nor

was liable for payment of rent, as alleged.

It is pertinent to submit here that rights and liabilities of the
parties including the consequence of default/default of any party
have to be governed by buyer's agreement. The respondent has
complied with all the obligations under the aforesaid agreement.
The respondent has even credited-the @amount of penalty as per
the agreement i.e, @ Rs.5 per sg. ft. per month in the form of
rebate and adjusted the same from possession dues payable by

customer.

It is reiterated that once the possession has been taken over by
the complainants as detailed in preliminary submissions and

conveyance deed for the unit has already been executed in favour
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of the complainants and duly acknowledged that they have

received possession to their complete satisfaction and assured
that they shall have no claims on account of any delay, etc. and all
such claim or objection, if any shall be deemed to have been

waived off by the complainants,

41. Copies of all the relevant documents have been filed and placed on
record. Their authenticity is not in dispute. Hence, the complaint
can be decided on the basis of these undisputed documents and
submission made by the parti'é_'&i':;' f .

E. Jurisdiction of the authority: =

42. The plea of the respondent regarding rejection of complaint on
ground of jurisdiction stands rejected. The authority observes that
it has territorial as'well as subject matter jurisdiction to adjudicate

the present complaint for the reasons given below.

E.1 Territorial jurisdiction

As per notification no. 1/92/2017-1TCP dated 14.12.2017 issued
by Town and Country Planning Department, the jurisdiction of
Real Estate Regulatory Autherity, Gurugram- shall be entire
Gurugram District for all purpese with offices situated in
Gurugram. In the present case, the project in question Is situated
within the planning area of Gurugram district. Therefore, this
authority has complete territorial jurisdiction to deal with the

present complaint,

E. Il Subject matter jurisdiction
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Section 11(4)(a) of the Act, 2016 provides that the promoter shall
be responsible to the allottee as per agreement for sale. Section

11(4)(a) is reproduced as hereunder:

Section 11(4)(a)

Be responsible for all obligations, responsibilities and functions
under the provisions of this Act or the rules and regulations made
thereunder or to the allottees as per the agreement for sale, or to
the association of allottees, s the case may be, till the conveyance af
all the apartments, plots or ﬁ'ufﬁﬂr{ﬂgi. as the case may be, to the
allottees, or the common argas to the dssociation of allattees or the
competent authority, as the L‘Hﬂ‘ﬂﬂﬂj’i’ft

Section 34-Functions of thEA‘ﬁthuritr

34(0N of the Act Dm\’t'd'ﬂs tu enaurartqmpi:lmce of the obligations
cast upon the prometers, the.allottees and the real estate agents
under this Act and therules and regulations made thereunder

So, in view of the provisions of the Act quoted above, the authority
has complete jurisdiction to decide the complaint regarding non-
compliance of obligations by the promoter leaving aside
compensation which is to be decided E}r the adjudicating officer if
pursued by the cumplainants ata later EtE_EE

Findings on the nbie::ﬂuns ralml by the respondent:

Objection regarding handing over possession as per
declaration given under section 4(2) (1) (C) of Real Estate
Regulation and Development Act 2016:

The counsel for the respondent has stated that the respondent at
the time of registration of the project gave revised date for
completion of same and also completed the same before expiry of
that period, therefore, under such circumstances the respondent

is not liable to be visited with penal consequences as laid down
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under RERA. Therefore, next question of determination is whether
the respondent is entitled to avail the time given to him by the
authority at the time of registering the project under section 3 & 4
of the Act.

It is now settled law that the provisions of the Act and the rules
are also applicable to ongoing project and the term ongoing
project has been defined in rule 2{1)(0) of the rules. The new as
well as the ongoing project ar&rrmulred to be registered under
section 3 and section 4 ::I'lheﬁﬁﬂ’ i

Section 4(2)(1)(C) of the ‘Act; remuraﬁ that while applying for
registration of the real ﬂﬂ’ta;a pmjeci, the pramoter has to file a

L

declaration under.secj:mn 4[2]{]}{{.’] of the Act and the same is
reproduced as under: - e
Section 4 <. Application for registratign of real estate
projects

(2) The promoter shall englose the following documents
along with the ﬂpp!fﬁﬂtinqlrg{&rr@i to in sub-section (1),

10011 B e Sy S —

(1): -a declgration, supported by an offidavie, which shall
be signed by the _t:mnﬂ:mr or any person authorised
by'the ,ur‘nninten stating: — S

(C) the time period within wﬁ_i_l:h fe under::r.!fes Lo
complete the project or phase thereof as the
case may be.."

The time period for handing over the possession is committed by
the builder as per the relevant clause of flat buyer's agreement
and the commitment of the promoter regarding handing over of
possession of the unit is taken accordingly. The new tmeline
indicated in respect of ongoing project by the promoter while

making an application for registration of the project does nol
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change the commitment of the promoter to hand over the
possession by the due date as per the apartment buyer agreement,
The new timeline as indicated by the promoter in the declaration
under section 4(2)(1){C) is now the new timeline as indicated by
him for the completion of the project. Although, penal proceedings
shall not be initiated against the builder for not meeting the
committed due date of possession but now, If the promoter fails to
complete the project in dedared timeline, then he is liable for
penal proceedings. The due’ d‘éﬁk “of possession as per the
agreement remains um:hangEli "r;md promoter is liable for the
consequences and obligations arising out of failure in handing
over possession by the due‘date as committed by him in the
apartment buyer agreement and he is llable for the delayed
possession charges-as provided in proviso to section 18(1) of the
Act. The same issue has been dealt by hon'ble Bombay High Court
in case titled as Neelkamal Realtors Suburban Pvt. Ltd. and anr.
vs Union of India and ors. and h'aﬂﬁﬁ]j,ﬁéwi&:l as under:

“119. Under the provisigns of Section 18, the delay in
handing pver the possession would be caunted from the
date mentioned in the agreement for sale entered into by
the:promoter and the allotteg prior to its registration
under RERA. Under the provisions of RERA, the promaoter
is given a facility to revise the date of completion of
project and declure the same under Section 4, The RERA
does not contemplate rewriting of contract between the
flat purchaser and the promoter...”

Objection regarding jurisdiction of authority w.rt. buyer's

agreement executed prior to coming into force of the Act.
Another contention of the respondent is that authority is deprived

of the jurisdiction to go into the interpretation of, or rights of the
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parties inter-se Iin accordance with the flat buyer's agreement

executed between the parties and no agreement for sale as
referred to under the provisions of the Act or the said rules has
been executed inter se parties. The authority is of the view that
the Act nowhere provides, nor can be so construed, that all
previous agreements will be re-written after coming into force of
the Act. Therefore, the provisions of the Act, rules and agreement
have to be read and interpreted harmeniously. However, if the Act
has provided for dealing with nﬁé‘l“;ﬁéd[ﬁ::.sp-eciﬁc provisions/situation

[k Ets

in a specific/particular maﬁneﬂ;thf.eﬁ that situation will be dealt
with in accordance with It]'lg":ﬁilet-‘ﬂfﬁiglﬁlj'le tules after the date of
coming into force ofthe Act E_ﬁﬂffhéﬁles. Numerous provisions of
the Act save the provisions of the agreements-made between the
buyers and sellers: The said contention has been upheld in the
landmark judgment of' Neelkamal Realtors Suburban Pvi. Ltd.
Vs, UOI and others. (W.P. 2737 of 2017) which provides as under:

119. Under the provisions.of Section'18, the delay in handing
over the possession would-be couated from the date mentioned
in the agreement for sale entered into by the promoter and the
allottee prioe to its Pegistratibh under RERA. Under the
provisions of RERA, the promoter. (s.glven a facilicy to revise
the date of completion of project-and declare the same undger
Section 4. The RERA does not contemplate rewriting of
contract between the flat purchaser and the promoter....

122, We have already discussed that above stated provisions
of the RERA are not retrospective in nature. They may to some
extent be having a retroactive or quasi retroactive effect but
then on that ground the validity of the provisions of RERA
cannot be challenged, The Parlioment is competent enough o
legistate law having retrospective or retroactive effect A law
can be even framed to affect subsisting / existing contraciual
rights between the parties in the larger public interest. We do
not have any doubt in our mind that the RERA has been
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framed in the larger public interest after a thorough study and
discussion made at the highest level by the Standing
Committee and Select Committee, which submitted its detailed
reporits.”

47. Also, in appeal no. 173 of 2019 titled as Magic Eye Developer Pvt.
Ltd. Vs. Ishwer Singh Dahiya, in order dated 17.12.2019 the
Haryana Real Estate Appellate Tribunal has observed-

“34. Thus, keeping in view our aforesaid discussion, we are of the
considered opinion that the provisions of the Act are quasi
retrogctive fo some extent m' q;remtmn and m{.[,he_u.u_uﬂ;.uﬂ.tuﬂ

process of completion, - HA!;ﬂ :-fﬂ case of ﬁfﬂiﬂf fri fﬁf
offer/delivery of possession o per thetorms and conditions of
the agreement ﬁtllr sale thﬂ allotees shall be entitled to the
interest/delayed possession charges on the reasonable rute of
interest as provided (n Rule15 of the rules and one sided, unfair
and unreasonable rate of 'compensation fmentioned in the
agreement for sale is liable to be (gnored.”

48. The agreements are sacrosanct sgveraltﬂ except for the provisions
which have been abrogated by ﬂ1¢ aﬁ::t.:it_s&}_tl Further, it is noted
that the builder-buyer agregments h’u_*_‘-fa been executed in the
manner that there is no scope leftto the allottee to negotiate any
of the clauses contained therein, Therefore, the authority is of the
view that the charges payable under various heads shall be
payable as per the agreed terms and conditions of the agreement
subject to the condition that the same are in accordance with the
plans/permissions approved by the respective
departments/competent authorities and are not in contravention
of any other Act, rules, statutes, instructions, directions issued

thereunder and are not unreasonable or exorbitant in nature.

G. Findings regarding relief sought by the complainants:
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.1 Direct the respondent to get the delayed possession interest@

49,

all.

prescribed rate from the due date of possession till the actual
date of possession (complete in all respect with all amenities)

Admissibility of delay possession charges:

In the present complaint, the complainants intend to continue
with the project and is seeking delay possession charges as
provided under the proviso to section 18(1) of the Act. Sec. 18(1)

proviso reads as under:

Section 18: - Returnu}iﬁngm and compensation
iR
If the promoter; _i'hi}.': to/colnplete o is unable to give possession of
an apartment. plofor bullding, s

Provided that where an allottee does not [ntend to withdrmw from
the project, he shall be paid, by the promater, interest for every
month of detay, till the handing over.of the possession, at such rate
as may be prescribed '

At the outset, it is relevant to comment.on the preset possession
clause of the agreement wherein the -possession has been
subjected to all kinds of terms and conditions of this agreement
and the complainants not _being_-"in ;iefa L_l-lt under any provisions of
this agreement and compliance with all provisions, formalities and
documentation as prescribed by the promoter. The drafting of this
clause and incorporation of such conditions are not only vague
and uncertain but so heavily loaded in favour of the promoter and
against the allottee that even formalities and documentations etc.
as prescribed by the promoter may make the possession clause
irrelevant for the purpose of allottee and the commitment date for

handing over possession loses its meaning.
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The buyer's agreement is a pivotal legal document which should

ensure that the rights and liabilities of both builders/promoters
and buyers/allottee are protected candidly. The apartment
buyer's agreement lays down the terms that govern the sale of
different kinds of properties like residentials, commercials etc
between the buyer and builder. It is in the interest of both the
parties to have a well-drafted apartment buyer's agreement which
would thereby protect the rights.of both the builder and buyer in
the unfortunate event of a d}.ﬁ;&% "I.i'iEll may arise. It should be
drafted in the simple and unamhiguuus language which may be
understood by a comimon .m;?.ﬂ “with “an. ordinary educational
background. It should cuntain ‘a’ provision, with regard to
stipulated time of d:elﬁ#ery of possession of the apartment, plot or
building, as the case may be and the right of the buyer/allottee in
case of delay in possession of the unit, ln pre-RERA period it was a
general practice among the promoters/developers to invariably
draft the terms of the apartment buyer's agreement in a manner
that benefited only the promoters/developers. It had arbitrary,
unilateral, and unclear clauses that either blatantly favoured the
promoters/developers or gave them the benefit of doubt because

of the total absence of clarity over the matter.

The authority has pone through the possession clause of the
agreement. At the outset, it is relevant to comment on the pre-set
possession clause of the agreement wherein the possession has
been subjected to all kinds of terms and conditions of this

agreement and the complainants not being in default under any
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provisions of this agreements and in compliance with all

provisions, formalities and documentation as prescribed by the
promoter. The drafting of this clause and incorporation of such
conditions are not only vague and uncertain but so heavily loaded
in favour of the promoter and against the allottee that even a
single default by the allottee in fulfilling formalities and
documentations etc. as prescribed by the promoter may make the
possession clause irrelevant: ft'.ll"rthﬂ purpose of allottee and the
commitment date for handlngv;;‘}.?e"nguss2551un loses its meaning
The incorporation of such n:[ause in_the apartment buyer's
agreement by the plmmntarqts just to.evade the liability towards
timely delivery of subject unit and to deprive the allottee of his
right aceruing after delay in possession. This is just to comment as
to how the builder has misused his dominant position and drafted
such mischievous ‘clause in the agreement and the allottee is left
with no option but to.sign.on the dotted lines:

Admissibility of grace ;i'eriudi 'leh«e’-:t"espundent promoter has
proposed to handover tl;i’aﬁ:-u?j;ﬁé_is!ﬁnhﬂhe unit within a period of
three years from the date of execution of this agreement with two
grace periods of six months. The two-grace period of 6 months
sach are disallowed as no substantial evidence/documents have
been placed on record to corroborate that any such event,
circumstances, condition has eccurred which may have hampered
the construction work, Therefore, the due date of possession
comes out to be 03.05.2016.
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54. Admissibility of delay possession charges at prescribed rate

of interest: The complainants are seeking delay possession
charges however, proviso to section 18 provides that where an
allottee does not intend to withdraw from the project, he shall be
paid, by the promoter, interest for every month of delay, till the
handing over of possession, at such rate as may be prescribed and
it has been prescribed under rule 15 of the rules. Rule 15 has been
reproduced as under: _
Rule 15, Prescribed rate quﬂtﬂfﬂjt [Provise to section 12,
section 18 and sub-mﬁ‘i::ﬁ‘#ﬁgﬁ and subsection (7] of
section 19] ' L4 A05 4
(1)  For the.purpese of proviso to section 12; section
18; and sub-sections () and (7).of section 19, the
“interest at the rate prescribed” shall be the State
Bankeof India highest-miarginal cost of lending rate
+5 % |
Provided that in case the State Bank of India marginal cost
of lending rate [MCLR) is not in use, (¢ shall be replaced by
such benchmark lending rates which the State Bank of

India may fix from-time to time for lending to the general
public.

55. The legislature in its wisdom in the subordinate legislation under
the provision of rule 15 of I'J!‘.l’JIE' rules, has determined the
prescribed rate of interest. The tate of intérest so determined by

the legislature, is reasonable and if the said rule is followed to

award the interest, it will ensure uniform practice in all the cases.

56, Consequently, as per website of the State Bank of India ie.
https://sbi.co.in, the marginal cost of lending rate (in short,
MCLR) as on date ie, 09.02.2022 is @ 7.30%. Accordingly, the
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prescribed rate of interest will be marginal cost of lending rate
+2% i.e, 9.30%,

The definition of term 'interest’ as defined under section 2(za) of
the Act provides that the rate of interest chargeable from the
allottee by the promoter, in case of default, shall be equal to the
rate of interest which the promoter shall be liable to pay the
allottee, in case of default. The relevant section Is reproduced

below: PATe b A

| R
“(za) "Interest” meanﬁ*ﬁ%ﬁf&k af interest payable by the
promoter or the gllottee,as the case may be.

Explanation. —Far the purpase of this clause—

(i)  the ratg of interest chargeable fram the alloitee by
thepromoter, incase of default, shall be equal to the
rateiof interest which the promoter shall be liable to
pay the allottee; in case of default.

(ii]) thednterest payable by the prométer to the allottee
shali-be fram the date the prometer received the
amatint ar any part thereof till the date the amount
or part thereof and interest theregn is refunded, and
the interest payable by the allottee to the promoter
shall be from the date the allottee defaults in
payment to the promoter till the date it is paid;”

Therefore, interest on the delay payments from the complainants
shall be charged at the prescribed rate ie, 930% by the

respondent/promoter which is the same as is being granted to the

complainants in case of delayed possession charges.

On consideration of the documents available on record and
submissions made by both the parties, the authority Is satisfied
that the respondent is in contravention of the section 11(4)(a) of

the Act by not handing over possession by the due date as per the
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agreement. By virtue of clause 9.1 of the buyer's agreement
executed between the parties on 03.05.2013. The developer

proposes to hand over the possession of the apartment within a
period of three years from the date of execution of this agreement
with two grace periods of six months. The two grace periods of 6
months each are disallowed so the possession of the booked unit
was to be delivered on or before 03.05.2016. The authority is of
the considered view that there is:delay on the part of the
respondent to offer physical p-;fsﬁegslnn of the allotted unit to the
complainants as per thes terms"" Eﬁa “gonditions of the buyer’s
agreement dated EE_,GE_EQIE éx*ettlffﬂd between the parties. It is
the failure on part.of the promoter to fulfil its obligations and
responsibilities as  per the flat buyer's -agreement dated
03.05.2013 to hand over the possession within the stipulated
period.

Section 19(10) of the'Actobligates-the allottee to take possession
of the subject unit within 2 months from the date of receipt of
occupation cErt‘lﬁi:at.Tﬁ ln ﬂlﬂ-p‘fﬁ‘ t mmplail}t, the respondent
has applied for the uccupaiiun _:;,grl;gﬁ-:ate and same has been
received from the ‘competent  authority’ on' 28.11.2019. The
respondent has offered the possession of the subject unit on
30.11.2019. Therefore, in the Interest of natural justice, the
complainants should be given 2 months' time from the date of
offer of possession. This 2 menths' of reasonable time is being
given to the complainants keeping in mind that even after

intimation of possession practically he has to arrange a lot of
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logistics and requisite documents including but not limited to

inspection of the completely finished unit but this is subject to that
the unit being handed over at the time of taking possession is in
habitable condition. It is further clarified that the delay possession
charges shall be payable from the due date of possession le.
03.05.2016 till offer of possession (30.11.2019] plus two months
i.e. 30.01.2020.

Accordingly, the non- cumpllan@ of the mandate contained in
section 11{4)(a) read with Sﬁc:tlﬁn’i@[l] of the Act on the part of
the respondent is esl;ahlkshedh;wﬁs. su{:h the complainants are
entitled to delay possession at presc-rlhed rate of interest ie
9.30% p.a. w.e.f. dug-date of pusse&siﬂn 1.e503.05.2016 till offer of
possession (30.11.2019) plus:two months 1e.30.01.2020 as per
provisions of section 18(1) of the Act read with rule 15 of the

rules and section 19(10).of the Act of Z016.

G.2 Direct the respondent to get physical possession of the fully
developed /constructed unit with all amenities within 6
months of the filling of this complaint.

The respondent submitted in its.reply that the construction of the
project is complete- and after obtaining OC on 28.11.2019, it
offered the possession of the unit on 30.11.2019. The
complainants have taken the possession of the unit vide
possession certificate dated 25.09.2020. Considering the above-
mentioned facts, the authority is of the view that the complainants
have already taken the possession of the unit and the same has
been placed on the record which is evident from the possession

certificate i.e. 25.09.2020 placed on the file.
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.3 Direct the respondent to refund the GST paid.

For projects where due date of possession was prior to
1.4.2017 (date of coming into force of GST),

As per BBA, clause 2 the complainants/allottees agreed to pay all
the Government rates, tax on land, municipal property taxes and
other taxes levied or leviable now or in future by Government,
municipal authority or any other government authority. But this
liability was to be confined enly up to the deemed date of
possession. The delay in daﬂvﬁg:féﬂpussessiun is the default on
the part of the respnndentﬁﬁ;ﬁﬁ«::ﬁégr and the possession was
offered on 28.11.2019. By that 'time, the GST had become
applicable. But it is settled principle of law that a person cannot
take the benefit of his own wrong/fdefault, So, the
respondent/promater is not entitled to charge GST from the
complainants/allottees as the liability of GST had not become due

up to the deemed date of possession as per the agreement,

G.4 Direct the respondent to refrain from charging CAM charges
till the physical handover of the unit.

The respondent is right in demanding common area maintenance
charges at the rates' prescribed in the builder buyer's agreement
at the time of offer of possession. However, the respondent shall
not demand these charges for more than one year from the
allottee even in those cases wherein no specific clause has been
prescribed in the agreement or where the CAM has been
demanded for more than a year. CAM charges to be charged from

the date of offer of possession plus two months.
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G.5 Direct the respondent to refrain from giving effect to unfair

59.

clauses unilaterally incorporated in buyer's agreement,
The complainants have not disclosed about the unfair clauses in

the complaint. So, this relief can't be allowed as well as the

respondent is directed not to charge anything which is not part of
BBA.

Directions of the authority:

Hence, the authority hereby passes this order and issue the
following directions under section 37 of the Act of 2016 to ensure
compliance of obligation cast upon the promoter as per the
function entrusted to the authority under section 34(f] of the Act
of 2016:

. The respondent is directed to pay the interest at the
prescribed rate {.e. 9.30% per annum for every month of
delay on the amount paid by the complainants from due
date of possession i.e. 03.05.2016 till offer of possession
(30.11.2019) plus two months ie 30.01.2020. If any
payment for the delay in possession, has been paid or
credited in the account of allottee, it shall be adjusted in
the amount of delayed possession charges to be paid as
per above directions.

il The arrears of such interest accrued from 03.05.2016
till the date of order by the authority shall be paid by the
promoter to the allottees within a period of 90 days from
date of this order and interest for every month of delay
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shall be paid by the promoter to the allottees before 10th

of the subsequent month as per rule 16(2) of the rules.

iii, The rate of interest chargeable from the
complainants/allottees by the promoter, in case of
default shall be charged at the prescribed rate i.e, 9.30%
by the respondent/promoter which is the same rate of
interest which the promoter shall be liable to pay the
allottee, in case of default ie, the delay possession
charges as per section 2(za) of the Act.

iv. The respondent shall not charge anything from the
complainants which is not the part of buyer's agreement.

V. The respondent is directed to charge common area
maintenance from the date of offer of possession plus
two months.ie. 30.01.2020

60. Complaint stands disposed of.

61. File be consigned to registry.

. § L Crame—

(Vijay Kumar Goyal) (Dr. KK Khandelwal)
Member Chairman
Haryana Real Estate Regulatory Autherity, Gurugram
Dated: 09.02.2022
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