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Complaint No. 1.161 of 2020

BEFORE THE HARYANA REAL ESTATE REGULATORY
AUTHORITY, GURUGMM

Complaint no. 1l6t of 2O2O
Date of filine complaint: 03.03.2020
First date of hearins: 24.03.2020
Date of decision 25.0,^.2022

The present i co,roplain'tii , has ' been iitea by the

complainants/allottees under section 31 of the Real Estate

(Regulation and Development) Act, 2076 [in short, the Act) read

with rule 28 of the Haryana Real Estate fRegulation and

Development) Rules, 2017 [in short, the Rules) for violation of

section 11(a)(a) of the Act wherein it is inter alia prescribed that

the promoter shall be responsible for all obligations,

responsibilities and functions under the provision of the Act or the
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rules and regulations made there under or to the allottee as per

the agreement for sale executed inter se.

Unit and proiect related details

The particulars of the project, the details of sale consideration, the

amount paid by the complainants, date of proposed handing over

the possession and delay period, if any, have been detailed in the

following tabular form:

S.No. Information

t. Projerct name and locatidniiillil
t 'i'''",

o Square", Sector L09,

ffir;gram
2. Projerct area

3. Nature of the project 
,::-::

Commercial project

4. DTCP license no. and

validity status
1A2 of z0p'B dited 1s.os.zooa
ahd v3-lid up i 14.0 5.2022

5. Nam,e of licensee

6. REzu\ Registered/ nQ

registered
,t, 

.

Registered

vide registration no. 109 of
2OL7 dated 24.O8.2OL7

RERI\ Registration valid up to 23,082,021

7. $r.. ''ar. t!

riil
,ar I

Unit no.
E

B. Unit measuring fsuper area) 3020 sq.ft.

[Annexure2 atpage no.37 of the

complaint]

9. Date of allotment letter N/A

10. Date of execution of builde
buye,r agreement

04.02.2073

[Annexure 2 at page no.37 of the

complaint]
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Heacls

2.71acres

Shrirnaya Brrildcon Pvt. Ltd.,

I(avita andiS others

4.?0- 422,4!,1 fl oor, Tower A

.[ADnPPn,e:2 atPage no.37 of the

complaint]
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Date of start of constructi
of the project

The authority has decided the
date of construction as
15.72.2015 which was agreed to
be taken as date ofstart of
construction for the same
project in other matters.
cP./1329/z0te
It was admitted by the
respondent in his reply that the
construction was started in the
month of December 2015 on

15 of the reply

That the company shall
the construction of

building/complex
the said space is

later and apply

pancyf completion
shall issue final

allottee who shall
thereof remit all

ttee hereby also
an additional period of 6

months after the completion
as grace period to the company
after the expiry of aforesaid
period. (emphasis supplied)

.r#''--&':d'1

s_,&ffiw
t#: il\. .d

I ,.,,,.. " 
";:

::,::::':" :it

:t':::::"' -

#4#$ i

;(ir 
u' 

*-(
* : '::. :trj

Total sale consideration Rs.60,36,882/-

[As per payment schedule at
no.47 of the complaint]

Rs.53,73,367 /-
[As per unit statement dated
28.02.2020 at pase 67 of the

Total amount paid by the
complainants
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for sale datedTtrat the rerspondent had executed oh zlgl'r

01.06.2010 with the complainants Sanjeev Kapoor, his father Mr.

K6poor. In the said

at tfe respondent had

already rer:eived;"'Rs. 4,70;1-t,000/." iifr m* the,:all three family

members rcf complainants, including him. As per the said

agreement for sale in consideration of sum of Rs. 4,70,11,000/-

already paid by the buyer to the respondent in its entirety, the

respondent agreed to sell/transfer title and interest in40,000 /- sq.

ft. super built-up area together with the proportionate indivisible

and impartiible ownership right in the land underneath. In the said

agreement sale consideration was adjusted by the respondent

against the advance/unsecured loan of Rs. 4.10 crores paid by Mr.

replyl
15. Payment plan Construction linked payment

plan

L6, Due date of delivery of
possession

15.05.2019

[Calculated from the date of start
of construction]

Grace period of 6 months is
allowed as has been decided in
CR no.1329 of 2OL9

L7, Offer of possession Not Offered

18. Occu'pation Certificate Not obtained

L9. Cancr:llation letter
rinexure RB at page no. 70 of

R9 at page no.74 of

replyl

20. Delalr in .t.,'delivery i lof]

possession.titrl the date of
decision i.e; ?5.01.2042 ii

Z'years,7 months, 10 days

I -,. :i :

Facts of the com
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Sanjeev Kapoor, his father Mr. B.R. Kapoor and his brother Mr.

Pankaj Kapoor through a partnership firm M/s Kapoor Sales

corporation, and Rs.60.11 lac paid by Mr. B.R. Kapoor.

4. Thereafter, the respondent did not do anything for nearly 2.5

years and keep sitting with the amount collected from the

complainants and his family members and after much of

persuasion finally executed a builder buyer's agreement dated

04.02.2013, As per the agreeptent, the complainants booked

commercial space for shopT .nt bearing No. 420-422 on

04th Floor in Tower - A in04th Floor in Tower - A in $ lroject of the respondent
, ,: -, ; i:

admeasuring approximatolf ,;,ry6r arga of approximately 3020 sq.
,,i, 

r
,,: 

n

ft. [280.57 sq. meter) and iovereil#ea"pf. fgrZ sq. ft. [168 sq.

meter). It vr,as asstrrdhiand reprbsented to the'complainants by the

respondent that it had already taken the qequired necessary
. ,;::':'':i ' il :: riri ::. : ,ii .,

approvals and sanctions from thd. co.,ncetngd authorities and

departments to deVelO-p and Complete the pioposed project on the
nl

time.As per the said agreement lhe to,taljale consideration for the
1,.

said commercial .gpace was agreed -ai Rs. 60,36,882/- and the
{ ',ffi '.

respondent had acknowlgdged'' the reiceipt' ei{ Rs. 53,57,382/'

inclusive ol'2 covered car,parkin8fs,. , 
,,, 

..,, ,.. 
.,

5. That in the said'builder bu/6r dfreement the respondent has

again increased the time for completion of project to be three

more yearsi. The same is opposed by the complainants due to the

fact that already 2.5 years has already been passed and the

complainants wish to increase further time for 3 more years, but

the respondent assured the complainants to compensate him for

the same. At the time of execution of the said builder buyer
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agreement, the respondent misusing its dominant position had

coerced anrl pressurized the complainants to sign the arbitrary

illegal and unilateral terms of the said buyer's agreement and

when the complainants had objected to those arbitrary terms and

conditions of the said agreement and refused to sign the same, the

respondent threatened to forfeit the amountalready paid by the

complainan,ts as sale consideration in respect ofthe said shops

and also to cancel their bookipg- The complainants having no
t'"q :',i

other option and to found elpless and being cheated

had under rCuress and coerc

agreement. ,,,i'..,.,-.,.

d the said shops buyer's

sources it was found out that ..'!p.nla[ot ini rgri of making more

profit from the project has revised the building plan of the project

thereby converting the 3rd and 4th floor into one and designing

some theme restaurants in that place. The respondent has no right

to convert the allocated space of the complainants on said floor

without the permission of the complainants

On O1,.O2.ZO2O the complainants' visited the site of the
+J.) : ..:!.:+e ,.llt wf,! I : I ll r i1!.. ,l

respondent tosee the progress of $ 'nroi-4,..gdibrt was completely

shocked and surprisqd to See thht resnondey-1rt has made drastic

changes in the layoutof the floor inWhichi.;Collrlercial space for
,t .- j

shop/restaurant bearing No. 42:i;!ZZ yas'" allocated to the

complainants. The ies,f ilt 
.tias.,lompletely 

removed the

flooring/Larntern of the 4th flffir theieby make double the height

of 3rd floor ro..errln, orr.Tor",fl," ,h; complainants. Later on

asking from the sales manager.of. th€ proiect and from other
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7. That as per the clause:5.2 of the said buyer's agreement dated

04.02.2073, the respondent had agreed and promised to

complete thre construction of the commercial space and deliver its

possession within a period of 36 months with a six (6J months

grace periord thereon fromthe date of execution of the said buyer's

agreement. The relevant portion of clause - 5.2 of the shops

buyer's agreement is reproduced herein for the kind perusal of the

Hon'ble Authority

"The Contpany shall com
building/c'omplex within wh

rction of the said
is located within 36

t or from the start

, ,;*
agreement and faitred to fulfill itsro' ; dhd has not delivered

:: .,t I

possession of said shtJps even:today aas on the da
i

re date of filing of this

compliant.

B, rte of booking and till today, the respondenttoday,Ttrat from the date of booking and till toc

had raised ',rariou, adil*nds -' " A-ffi;nt of on complainants-,
to wa r d s th e s a I e .6 n ti d..\r?ti oi$f=f" ffi r{6 e,.6,s / r qs 

ta u r a n t s p a c e a n d

the complainantB=' H,avb 1,dufy, pqid :Ana -,s$ isfied all those

demands as per,the Uury1fr agi;Ie:e-met.11ri$ogt any default or
,; i :;: i: a :j:::"':':

delay on ttreir parts and have'also"fulfilled'otherwise also their

part of obligations as agreed in the buyer's agreement. The

complainanrts were and has always been ready and willing to fulfill

their part of agreement, if any pending.

9. That the complainants jointly and severally have paid the entire

sale consideration to the respondent for the said commercial

space as demanded as on day. The respondent has issued a

PageT of33
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combined/r:umulative ledger statement for three agreement

executed with complainants from 01.08.08 to 31.03.14 and as per

the saidstatement the complainant have paid a total amount of Rs.

t,79,91,5781/-That the respondent has issued receipts from the

date of booking inthe name of both the complainants towards the

payments nnade by the complainants to the respondent towards

sale consideration for thesaid commercial space.

10. That on the date agreed for...,the delivery of possession i.e.

03.08.20 1,6 of said commercial As per date of booking and

trt, the complainants hadaccording to the buyer's
l,,

approachecl the respondentariC,l eis,inquiring the status of

delivery of possession but none bothered to provide any

satisfactory'answer to the complainants about the completion and

delivery said shops. The complainants, thereafter kept running

from pillar to pdut askin$ foi the delivery ofthe said space but

could not rsucceed,.as' ther cohstrruction, bf th6 said project was

nowhere near to completion and the respondent has still not

1,L.

delivered the completed posseSSldM[ i.lia shops.
+il,i,i, I i,; .'I.- ,

That the respondbnt by comrt'littitrg delay in*:delivering of the

possession of the aforesaid shop$, nE: tiolatefl the terms and

conditions of the buye/s agiebment and piomises made at the

time of borckingof said shops. The Respondent has also failed to

fulfill the prromises and representation made it while selling the

said shops to the complainants.

That the cause of action accrued in favor of the complainants and

against the respondent on 01.06.10 when the agreement for sale

was executed and again on 04.02.2013 when the complainants

12.
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had bookedthe said shops and it further arose when respondent

failed /neglected to deliver the said shops. The cause of action is

continuing and is still subsisting on day-to-day basis, as the

respondent has still not paid the interest for the delayed

possession to the complainants.

Relief sought by the complainants:

The complainants have sought following relief(sJ:

i. Direct the respondent tn p,fly the'interest at the rate of t9o/o

53,57,382/- paid by the for the said shops on

ffiHARIRA
ffiGURUG)RAM

account of delay in delivering possession from the rlate of

payment till delivery ofphysical and vacant possession of said

shops.

ii. Direct the respondent to handover the possession of

commercial space for shop/restaurant bearing No, 420-422 on

04th floor in Tower - A in the said project of the respondent

admeasuring approximately super area of approximately 3020

sq. ft. (21,80.57 sq. meter) and covered area of 18L2 sq. ft. (168

sq. meter)

iii. Direct the respondent to restrict the unauthorised

construction in the allotted space of the complainants, which

was purchased by the complainants zrgainst full payment as

per builder buyer agreement.

D. Reply by respondent

14. It is further submitted that, the respondent along with the

complainants, decided to develop the said project "Neo Square".
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ffiHARIRA
ffi- GuRUG)RAM Complaint No, 1161 of 2020

That complainants when observed that there will be a critical

delay in ttre development of the Dwarka Expressway, they

expressed their desire to dissolve their rights in the respondent, in

exchange of area of 40,000 sq. ft. in Tower-C of the project "Neo

Square". Thus, leaving the respondent alone midway to develop

the project.

15. That, when associated with the respondent, the complainants had

L6.

invested funds into the project.In lleu of the funds so invested, the

complainants requested th to convert these funds as

advance payment against bo nits in the project. To this

effect, Mr. B.R. Kapoor tlSff,gtlth..e- pcirnplainants) also sent a
", . i{'\' 

.

letter datedl 31.05.2010 requesting'the respondent to convert the.2010 requesting'the respondent to convert the

invested amount towatas advanCesf,l".='= 
o* 1 .

,ii
That pursuiant to'the r.qreit githe 'Coqplaln3$d5, the respondent

. 1 ""
converted the fufdi ihlo the,,bobking 4dvan'bes and executed an

agreement to sale wffi.t c mplai ts andehrmarked units in
i.l

the project against the saifl adVances.

Therefore, jit is humbly submitted that the complainants cannot fit
"t ll , l,t

into the shoes of a reluiar:Attottee, as per iection 2 [d) of the Real

Estate (RegJulation and beqefopment) Aci; ,,f10li, The case of the
tl.:-;

complainants has to be viewed differently as the complainants

themselves were the promoters at the initiation of the said

project. The complainants were very well aware of the status of

the project when they desired for their loans advances to be

converted to booking advances. It is pertinent to note that the

complainants backed out from the project, with an ulterior motive

to extract urnjust enrichment from the respondent.

1.7.
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That the agreement to sell dated 01.06.2010 and buyer's

agreement dated 04.02.20L3 were executed between the

complainants and the respondent prior to coming into force of the

Real Estate (Regulation and Development) Act,20L6. The terms of

these agreements were as per the applicable laws at that point of

time.

That the delay penalry if any, that can be claimed from the

respondent is only as per the tg,rnp and conditions of the buyer's

agreement dated 04.02.20L9 penalty is awarded in

Buyer's Agreement, thenaddition to the prescribed ra

L9.

20.

retrospective app|,|c$ion 
iflf 

thu;grry1g3 
"f \fe 

REM Act,2016

is unconstitutional. {hefgfo, iir,tffie,iphtips fti the agreements

should be solely govern by,tl1. terms and conditions as laid down

in these agreements.

21. That it is further submitted that if a project registered with REM,

it can be treld liable only for future deadlines, those it might

breach after registration with the Authority. Any default before

the registration is beyond the ambit of RERA and beyond the

purview of the RERA Act,20L6 and hence beyond the jurisdiction

of the Ld. Authority. It is submitted that in this particular case the

the differential amount will be in the nature of "Compensation". It

is most hurnbly submitted that, awarding of compensation is not

within the jurisdi.gtion of the Ld. Au-!..trority. ,r n^ *: r' j 1 it , ," l!
rhat in the mattQr' "iiu""!,ki1yn;(1 d1atlgr,$ijt/jnioan (p) Ltd. vs,

,.
uol & ors (SCC q#h4 V,ory eSO?), t!e,i H@le High court of

'l id'l at-:l! ;i1:; : t 1.,:. ,.1....::a:

Bombay herld that t[ie"=,F.*o=*.Li ,jpf EB$--.are prospective in

nature ancl not retrbt#. t{i ..lolt "i; further submitted that
-l.'"l"
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obligation of the promoter to complete the project as per RERA

registration is 23.08.202L

22. That in terms of the agreement to sale, the booking advances was

adjusted towards the basic sale price and EDC /IDC. However, the

complainants were still liable to pay stamp duff, registration fee,

maintenanc:e charges, seryice tax, VAT, BOCW cess, other charges

including taxes as required by law.

23. At the very outset, the respondent humbly submits that as per the
:

payment pllan, attached to'irt&ffi s agreement, '1.0o/o of the

Basic Sale P'rice (BSP) was to bq-paid'at the time of application for

booking of the said unit, ttre iemaining 9A% of BSP + External

Dervelopment Charges (EDC) + Infrastructure Develclpment

Charges (lDC) was to be paid within 45 days of booking or on

signing of the agreement. Additionally, as per the p:ryment

schedule the cornplainants :we[e iiaUie "ito.lJbiy, on Notice of
+

possession- the tr,M$;iReHiqr6gp,ffiEes, sthmp dury and orher

Charges, a:s applicable, , ,Further, anl 
- 
rpplicable stamp duty,

registration fee' 
ffi:1#"*r1R"s9-q-.q3uffi 

tf;*lgfi to' Bocw cess'

rther texdh nU dhx.rgEs=p#ilfthte rgrder the Buyer's

Agreement and/or appligqhlql* oflhe.lan.aiqa* to be paid as and
,:!r : 't': I ': 'r.:.,.- i.!'rr' ii 1

when demanded.

24. That timely, payment of installments and other applicable stamp

duty, taxes etc. is the essence of the agreement. Any default in

such payments hampers the construction process of the said

space. It 'rrras clearly agreed by the complainants to make all

payments as per the payment plan

Page L2 of 33
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It is further submitted that, as per the accounts statement, an

amount of lRs. L8,76,315/- is still outstanding, including statutory

taxes whictr has not been paid by the complainants till date. While

signing the agreement the complainants had agreed in clause 10 of

the buyer's agreement to pay all taxes, charges, levies, cess etc. on

demand anrl incase of delay the same shall be paid with interest.

That the cr:mplainants have been time and again requested to

clear all the dues, includinfl,,,ll3.:,,ax amount due on the unit

allotted to the complainant$liffiwever, over the period, payment
:l\:!i l: ' r' : t: I

has not come through ev=eft:.{affi.1..,1epeated reminders. These
l

requests of the resRo,4-,{ea*= |.i*S.ur:! do4f ears all these years

and are bering bl1,ggtly.,,.{gA*Hr,.di, bi otlie cffilainants and as a

25.

26.

result the respondentnhas ndt'reiffi.rnf ment till date with

respect to the ou,tsta{,ding arnoqptsl;T-h,g{a payrnent request was

also sent to the cbmp'lajnantg vide paffie$tLfe=quest letter dated

22.01.2020, requestiUffi,$"rl.rd:,$, the,,dues ASAP. All the

requests ha,ve been complete[5, iffin4ffiy the complainants.
ii,. iii:i:i:i= l::::':''

27. That when the ou,tstandl$g 
HlymEpts 

A,1d no,$glome in despite of

reminders hy letters'find'@ll.F; the"B.esFb etit as bound to send

a notice dated 1,7'.03_4020 giving a fiiial opportunity to pay the

outstanding dues, failing which the respondent will be forced to

cancel the zrllotment.

28. That keeping in mind the covid situation, the respondent afforded

the compla,inants 5 (five) months to clear the outstanding dues

after sending the Notice. However, the complainants deliberately

ignored thr: final opportunity and did not clear the outstanding

dues. Left vyith no other option, the respondent exercised its rights
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to cancel the allotment as per section 11[5) of the Real Estate

(Regulation & Development) Act, 20L6.

29. As per section 11(5), the respondent invoked clause 4.5 of the

buyer's agreement thereby terminating the buyer's agreement

and cancelling the unit allotted to the complainants by sending a

letter of cancellation dated L4.08.2020.

30. It is submitted that clause 5.2 of the buyer's agreement provides

that the company shall comprl$fip.lu,the construction of the said
,

building within which the sa$*#p.bre, S located within 36 months

31.

from the derte of execution ofittiisa$reement or from the start of

construction, whichever is later; Further, a grace period of 6

months is also mentioned in the buyer's agreement. It is

submitted that the said buyer's agreement- was executed on
' 1 :::

04.02.20L3 ana' flrei conitquction sFrted' in the month of
r 1ri l; ..i), t ... :,,. I . lx

December I1015. Ad{otdiq$lyiltt Cu afe dhte=i,$, .$pecified date' for
,::rr., ,, i Li :'.:. : ' ,ii tl'

handing over the pb Si'bn hf 1! $it hgs"Bbt occurred, neither

in terms of the buyei's #ement 'nor in terms of the RER.I{

registration and hence, the compJaintshou*ld be dismissed.

r r.i j 
't 

.E 
tt 

#
That the Ld. Authorit! in #.matter of Ram Avtar Niihawan vs

M/s Neo Devetopier" ltd,,,c1ibilint''No'.,.L328 of 2019 vide

order dated 05.09.20L9, which pertains to the same project "Neo

Square", has held that the construction of the project has started

on 15.12.2C115 and the due date of possession was 1,5.06.20L9.

It is submitted that in this instant project as per the RERA

Registration, the date of completion of the project is 23.08.2021.

Moreover, due to the on-going Covid-19 situation across the world

and the na1[ion, force majure clause has been applied and various

32.
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authorities have given extension to promoters for completion of

on-going projects. [t is also pertinent to note that the Respondent

has alread), applied for the Occupation Certificate on 24.02.2020

for the Project.

33. It is also humbly submitted that the respondent has already

received the approval of firefighting scheme vide Memo No.

FS/2020 /LtD dated 20.04.2020

34. That the complainants are trying to shift its onus of failure on the

of obligatio,n and miserably, y the instalments in time

despite repeated paymenrt, rs "being sent by the

respondent from time to time.

35. and placed on

the complaint

ocuments and

36.
,-1 t

Both the partie$ $ave $l$U their wiitten arguments. The

complainants ha sqQ itte _4u,",y'?';,,*Ii$ ni arguments on
:: :- :;: -a - ".; i: I

26.07.2021 and thb r6spond'ent "has' submitted their written

arguments on 23.07.2021 and reiterated their earlier version as

contended in the pleadings.

]urisdiction of the authority:

The plea of the respondent regarding rejection of complaint on

ground of jrLlrlr6lction stands rejected. The authority observes that

F.

37.

Page 15 of33



HARIRA
GU11UC;RAM Complaint No. 1161 of 2020

it has territorial as well as subject matter jurisdiction to adjudicate

the present complaint for the reasons given below.

F. I Territorial iurisdiction

As per notil.ication no. 7/92/2017-LTCP dated L4.L2.20t7 issued

by Town and Country Planning Department, the jurisdiction of

Real Estate Regulatory Authority, Gurugram shall be entire

Gurugram District for all purpose with offices situated in

Gurugram. tn the present caqn|the,"Project in question is situated

within the planning area district. Therefore, this

Section 11,(4)(a) of the Act, 2016 provides that the promoter shall

ber responsible to the allottee as per agreement for sale. Section

t1,(4)(a) is reproduced as hereunder:

Section 11(a)(a)

Be resp,onsible'for all obligation4,rebp-71nslbilifes and functions
under t,he provillions of this A,a or ThA 1iiffil1d regulations made

thereunder or to thb allotteei os pdr the'agreement for sale, or to
the asso,ciation of illtottedi, as the caig may b,e, till the conveyance of
all the apartm'e4tii' plots or:bu"ildiiigs,.:d,s the case may be, to the

allottee,s, or the common oreas to the association of allottees or the

competent authority, as the case may be;

Section 34-Functions of the Authority:

3 (f of the Act provides to ensure compliance of the obligations
cast upon the promoters, the allottees and the real estate agents

under this Act and the rules and regulations made thereunder.

So, in view of the provisions of the Act quoted above, the authority

has complete jurisdiction to decide the complaint regarding non-
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compliance of obligations by the promoter leaving aside

compensation which is to be decided by the adjudicating officer if

pursued by the complainants at a later stage.

Findings on the obiections raised by the respondent:

Obiection regarding complainants is in breach of agreement

for non-invocation of arbitration.

38. The respondent has raised il, ob-jection

have not invoked arbitrati

flat buyer's agreement
- t'{++::;:

initiation ,of arbitration p

that the complainants

as per the provisions of

provisions regarding

agreement. The fofiomrlp"
i

arbitration in the $#Iet't agree?nent: t, *"1, 
,

.i',,, 1., , ,.. ll I d

"Clause )?0: That -ip',case of dny ",!ispute/. differehCb between the
parties, including 'in respect oi' inierprgtation of the present

agreement, the same snail U;e referred w arbi,tl,$tion_ of a sole

arbitrator appointed=Ay"thp chairry!! o! 9!y ,9ompany. 
The u.enue of

arbitration shall be'Nl$$,rQelhi and the'laig.uilqe of arbitration shall

be English. The costs of ar.lijff*11r4.l.tll,! e iointlv by parties.

39. The respondent c,1n!ende=d tffaras*nbr.,nu-: terlilns & conditions of

the application ffidldul$.,executeru behdee$;the parties, it was

specifically agreed :1" in the e,yentufliW.o,f.rW dispute, if any,

' 'onal hooked unit'by ih" .o-plainants,with respect to the'ProViai

the same sli'rall be adjudicated through arbitration mechanism. The

authority is of the opinion that the jurisdiction of the authority

cannot be fettered by the existence of an arbitration clause in the

buyer's ag].eement as it may be noted that section 79 of the Act

bars the jurisdiction of civil courts about any matter which falls

within the purview of this authority, or the Real Estate Appellate

Tribunal. 'Ihus, the intention to render such disputes as non-
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arbitrable seems to be clear. Also, section BB of the Act says that

the provisions of this Act shall be in addition to and not in

derogation ,of the provisions of any other law for the time being in

force. Further, the authority puts reliance on catena of judgments

of the Honr'ble Supreme Court, particularly in National Seeds

Corporation Limited v. IW. Madhusudhan Reddy & Ann (2012) 2

SCC 506, 'nrherein it has been held that the remedies provided

under the Consumer Protectiot,A.gt are in addition to and not in
'| :

would not be bound to to arbitration even if the

agreement between the faitie;,jhad an hrbitration clause. Further,
:' r, r' ..:l?'

in Aftab Singh ood ,y.ii,, f:''hma ir UQr Land Ltd and ors.'
:r+iii:

Consumer case y-tO1y'70l ol2OlS decided oi, 73,07.2077, the

National Consumei Disputes Redressal Commission, New Delhi
l.t+'::, 1' I ii:: ' ,' 

'li

INCDRC) has held''that,the,i arbitiation clause in agreements
,:,

between ttre compiaindnti aha builaers could not circumscribe

the jurisdiction of a consum.Ar *$leva+trfaras are reproduced

below:
,:::-- 

r 
:, ); .:. "!;:,,t ,.,G_ 

,,

:,,jL*,|,

"49. Support'to the abovi rfb* it ats;o lent'by Section 79 of
t:he ,eirunil!, :eiacted R.fut' Esnte. (Regulation and

Developrnent) Act;-201.61 (for' sho1p l(he:. Rqal Estate Act").

ljectionito|inr-,srt{.49''regaqqsfgfloiuli'-t''t

"'79. Bar of jurisdiction - No civil court shall have jurisdiction

to entertain ony suit or proceeding in respect of any matter
tuhich the Authority or the adiudicating offtcer or the

,4ppellote Tribunal is empowered by or under this Act to
determine and no iniunction shall be granted by any court or
other authoriQt in respect of any action taken or to be taken

,in pursuance of ony power conferred by or under this Act."

It can thus, be seen that the said provision expressly

ousfs the jurisdiction of the Civil Court in respect of any

matter which the Real Estate Regulatory Authority,

established under Sub-section (1) of Section 20 or the
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kiq4 gf,. Agreements beh,veen the
El,l fi : i,"Bi'iltlfifl 7;:',,,:;,, :c o n n o t c i r c u m s c r i b e th e

before a consumer forum/commlssiqn in the fact of an existing

Complaint No. 1161 of 2020

Aldjudicating )fficer, appointed under Sub-section (1) of
Siection 77 or the Real Estate Appellant Tribunql established
under Section 43 of the Real Estate Act, is empowered to
otetermine. Hence, in view of the binding dictum of the
I{on'ble Supreme Court in A. Ayyaswamy (supra), the
nnatters/disputes, which the Authorities under the Real
Eistate Act are empowered to decide, are non-arbitrable,
ntotwithstanding an Arbitration Agreement behueen the
porties to such matters, which, to a large exten| are similar
to the disputes falling for resolution under the Consumer Act.

5i6. Consequently, we unhesitatingly reject the arguments on
b,ehalf of the Builder and hold thot an Arbitration Clause in
the afore-stated
Complainant and
jurisdiction of a nottuithstanding the
atmendments made to the Arbitration Act."

40. While considering the issue of"hidintainability of a complaint

arbitration clause in the builder buyer agreement, the llon'ble

Supremer Court in case titled zts M/s Emaar MGF Land Ltd. V,

Aftab Singh in revision petition no. 2629-30/2018 in civil

upheld the

Article 141

appeal no. 23572-23573 o7 ZAl,lT,decided on LO.L2.2O1B has

Supreme Crcurt sh3ll,.be b;[ndf.'.!ig+o,r+a],I ffiogrts tyithin the territory
rt , w:''

of India and accofpdiilgly, the atfth8ri rit ounil Uy the aforesaid
l

view. The relevadt pira pf t.ha iU$g.9melrl pa*sed by the Supreme

Court is reprrodu..d below:

"25. This Court in the series of judgments as noticed above
c:onsidered the provisions of Consumer Protection Act, 1986
crs well as Arbitration Act, 1996 and loid down that
c:omplaint under Consumer Protection Act being a special
remedy, despite there being an arbitration agreement the

ltroceedings before Consumer Forum have to go on and no
error committed by Consumer Forum on rejecting the
ctpplication. There is reason for not interjecting proceedings
under Consumer Protection Act on the strength an
arbitration agreement by AcC 1996. The remedy under

aforesaid iudgement of and as provided in

law declared by the
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Consumer Protection Act is a remedy provided to a consumer
w,hen there is a defect in ony goods or services. The complaint
nteans any allegation in writing mode by a complainant has
also been explained in Section 2(c) of the Act. The remedy
under the Consumer Protection Act is confined to complaint
b"V consumer as defined under the Act for defect or
deficiencies caused by a service provider, the cheap and a
quick remedy has been provided to the consumer which is the
object and purpose of the Act as noticed above."

Therefore, in view of the above judgements and considering the

provisions of the Act, the authority is of the view that complainant

is well within their rights to segkre special remedy available in a

beneficial Act such as the Con$p.yer'Protection Act,1986 and Act
l; ';'i";t;' r':r:'11

of 2016 instead of going in fqr prrflpbitration. Hence, we have no

hesitation in holding"fu,,,iSjs iutliority has the requisite

The respondent {iAs' Iegeg that the cpmplainants having
.,i. . : ll I -:

breached thre terms hnd oonditio.. +oFthe#reement and contract

by defaulting in makin$ timely €hts. Further the above-

mentioned contention is supRoJted.t by the builder buyer

agreement execut6d lenareen Ud}r tfre paihes- Gt rt. 4.4 provides

that timely payffients_ 9,f the, inbtallmentsiandt other charges as

stated in the payment plan as and when demanded is essence of

the agreement.

But The respondent cannot take advantage of this objection of

timely payments being himself at wrong firstly by still not

obtaining the occupation certificate and offering the possession of

the unit de:;pite being delay of 2 years, 7 months, 10 days and the

complainanrts have already paid 90o/o of the total sale
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consideration till date. Therefore, the respondent itself failed to

complete its contractual and statutory obligations. Moreover,

there is no document on file to support the contentions of the

respondent regarding delay in timely payments.

G.III Obiection regarding iurisdiction of authority w.r.t. buyer's

agreement executed prior to coming into force of the Act

Another contention of the respondent is that authority is deprived

of the jurisdiction to go intolthbrilnt tion of, or rights of the

parties inter-se in acco h the apartment buyer's
)tri:'ri 't ti 

" ' ii | '

agreement executed be-hrd6nl fhe;patties and no agreement for

sale as referred to underer the provisions of t.he Act or the said rulesf t.h

has been e:recuted inter se
te,. 'iil ::.

e huthdity is of the view

that the Act nowhere provides, rtor can be'so cbnstrued, that all
,,.|

previous rg;.".-ilntg t"i1f+e fie-firi6eng6ry9$'i"aming into force of
. 1:.1 ,: - :: :n: ::..

the Act. Therefore; pfr.ghrOvis[on* ofr he;A'dtiiiitgles and agreement
l.

have to be read rnat'riiE 
.'ut$d.hasrn9nl9rsrfl 

However, if the Act

has provided for dealing ffid#tHtii;lbp ific provisions/situation

in a specific/particular manneq+ t-[-en that situation will be dealt

with in acc:ordance with the ect and the rules after the date of

coming into force gtttX,..lat::.. a tf9,,fyleS, Nurne'tous provisions of

the Act save the provisions of the agreements made between the

buyers and sellers. The said contention has been upheld in the

landmark judgment of Neelkamal Realtors Suburban Pvt. Ltd.

Vs. IIU and others. (W.P 2737 of 207f which provides as under:

" 779. IJnder the provisions of Section 78, the delay in handing
over the possession would be counted from the date
mentioned in the agreement for sale entered into by the
promoter and the allottee prior to its registration under
REM. Under the provisions of REP#^, the promoter is
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given a faciliqt tu revise the date of completion of project
and declare the same under Section 4. The RERA does
not contemplate rewriting of contract between the flat
purchaser and the promoter.....

L22. We have already discussed that above stated provisions
of the RERA are not retrospective in nature. They may to
some extent be having a retroactive or quasi retroactive
effect but then on that ground the validiqt of the
provisions of REP./. cannot be challenged. The
Parliament is competent enough to legislate law hoving
retrospective or retrooctive effect. A law can be even

framed to affect subsisting / existing contractual rights
between the parties in the larger public interest. We do

the Qrms and co nditiong of tlllV greegent for sale the
allo#e ,;1s 4kt1111, bA: nb,1:tifflUia, l,.tg'{li,,tnb ,.,Ynterest/delayed

posiUbsith bhcif!i€'{'of'tli'U ibdsonable rate of interest as
provid€d tn Rule,75 of thdilnll4stan'd oke slfled,unfair and
unie.g$"ii'nQblp',,/q!8. Af .C,. Beisatian mentioned in the
agreement for sale is lioble to be ignored."

The agreements are sacrosanct save and except for the provisions

which have been abrogated by the Act itself. Further, it is noted

that the builder-buyer agreements have been executed in the

manner tha.t there is no scope left to the allottee to negotiate any

of the clauses contained therein. Therefore, the authority is of the

view that the charges payable under various heads shall be

payable as per the agreed terms and conditions of the agreement

Complaint No. 1161 of 2020

study and discui: #dd,e,

not have any doubt i, guf mind that the RERA has been

framed in the li.I"r,g; I pub{ic interest after a thorough
study and discuisslgd modb at the highest level by the
Standing Commit{i4 ak$' Select Committee, which
submitted its

Eye Developer PvL

dated 17.12.201.9 the

Also,

Ltd.
".,..

Haryana Real Estate Appellate Tribunal has observed-

"3,(. Thui), keefiing ifi vi&tW d,tir dforeiaid diiiussion, we are of
the boh\ideled'opihion:that thq;provisions of the Act are
quasi retroactive to some extent in operation and will be

Hence
in case of delay ti tne=oyefietivery of possession as per
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Admissibility of delay possession charges:

41,. In the pres;ent complaint, the ioilptrinants intend to continue

with the project and is seeking delay possession charges as

provided under the proviso to section 18(11 of the Act. Sec. 1B(1J

proviso rearls as under:

Section 78: - Return of amount and compensation

Irr the promoter fails to cctmplete or is unable to give trtossrzssion of
on apartment, ,plot or buil.ding, -

HARTRA
GUl?UGRAM Complaint No, 1161 of 2020

subject to tlhe condition that the same are in accordance with the

plans/permissions approved by the respective

departments/competent authorities and are not in contravention

of any othelr Act, rules, statutes, instructions, directions issued

thereunder and are not unreasonable or exorbitant in nature.

H. Findings reg;arding relief sought by the complainants:

H.1 Direct the .respondent to pay the interest at the rate of L$o/o
p.a. on the total sale qgnsideration amounting to
Rs.60,36 ,8112/- paid by the coiilplainants for the said shops on
account of delay in del

F'rovided that where an allottee does not intend to withdraw from
the proje.,efi...he sha.ll 

"be 
paid, by"tke ,prqtotpr, interest for every

month al aapy, t;ll the hailnqQvCr of+,,la,pbisession, at such rote
as may bb pi;sfgyihed ''""'' "r" ""'r€ :f i :

42. At the outset, it is relevant to comment on the preset possession

clause of the agreement wherein the possession has been

subjected to all kinds of terms and conditions of this agreement

and the complainants not being in default under any provisions of

this agreement and compliance with all provisions, formalities and

documentation as prescribed by the promoter. The drafting of this
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clause and incorporation of such conditions are not only vague

and uncertain but so heavily loaded in favour of the promoter and

against the allottee that even formalities and documentations etc.

as prescribed by the promoter may make the possession clause

irrelevant for the purpose of allottee and the commitment date for

handing over possession loses its meaning.

43. The buyer's agreement is a pivotal legal document which should

ensure that the rights and liabillfilps of both builders/promoters

and buyer;s/allottee are ':p

..-. : .,i,t,; i." .)l :t .:

,Oi #ofttiA*,,tandidly. The apartmentv

buyer's agreement lays dow

pa

that govern the sale of

different kinds of properties like residentials, commercials etc.

between the buyer and builder. It is in the interest of both the

parties to have a well-drafted apartment buyer's agreement which

would therr:by protect the rights of both the builder and buyer in

the unfortunate event of a dispute that may arise. It should be

drafted in the simple and unatnbiguous language which may be

understood by a common miln with an ordinary educational

bzrckgrouncl. It should contain a provision with regard to

stipulated time of delivery of possession of the apartment, plot or

building, as; the ca.se,rnay bg and.the rylgF!-of e,lbuyer/allottee in

case of delay in pbridrbia;'6f t . uniu In pre-fiERA period it was a

general practice among the promoters/developers to invariably

draft the terms of the apartment buyer's agreement in a manner

that benefited only the promoters/developers. It had arbitrary,

unilateral, and unclear clauses that either blatantly favoured the

promoters,/developers or gave them the benefit of doubt because

of the total absence of clarity over the matter.
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44. The authority has gone through the possession clause of the

agreement. At the outset, it is relevant to comment on the pre-set

possession clause of the agreement wherein the possession has

been subjected to all kinds of terms and conditions of this

agreement and the complainants not being in default under any

provisions of this agreements and in compliance with all

provisions, formalities and documentation as prescribed by the

promoter. llhe drafting of this,cleyr" and incorporation of such

in but so heavily loaded

t the allottee that even a

single default by the allottbe in fulfilling formalities and
t':

documentaltions etc. as presCribed by.lhs promoter may make the
3. ..

possession clause irrelevant for I

conditions are not only vaSqe a$$
;i

in favour orf the promoter Arilt;,ffi

commitment datd ffrinrnding over,porr.rttra*i l,bses its meaning.
:l 

- : 
:

The incorporaticin of such clause in: the apartment buyer's
.':r , ii, t

agreement by thexiiFo,#.ofC. fi igt po eVaqe.-*.ttrb liability towards
.

timely delirrery of sti'b nit and t'o depr,ine the allottee of his

right accruing after delay in possesiofl This is just to comment as
,. ",;

ro how the builder h6's nii.rlrsEd#,.!$ldtinffirition and drafted

such mischievous-ilause in the agidempnt and the allottee is left

with no option but tO'sign on Lhe qp"Jted.lines,

45. Admissibility of grace period: The respondent promoter has

proposed to handover the possession of the unit within 36 months

from the date of execution of this agreement or from the start of

construction whichever is later. In the present case, the promoter

is seeking 15 months' time as grace period. The grace period of 6

months is allowed as has been decided by the authority in CR No.

allottee and the
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1,329 of 20L9. Therefore, the due date of possession comes out to

be 15.06.20L9.

46. Admissibility of delay possession charges at prescribed rate
of interest: The complainants are seeking delay possession

charges however, proviso to section 1g provides that where an

allottee does not intend to withdraw from the project, he shall be

paid, by the promoter, interest for every month of delay, till the

handing over of possession, at rate as may be prescribed and
,r'Il.

it has been prescribed undeffiU e rules. Rule 15 has been

reproduced as under:

47.

such benchmark lend."!,pg |'iaies,'''which the State Bank oJ
India may fix from timdh tinie for lending to the general
pub,lic.

The legislature in its wisdom in the subordinate legislation under

the provisi,on of rule 15 of the rules, has determined the

prescribed rate of interest. The rate of interest so determined by

the legislature, is reasonable and if the said rule is followed to

award the interest, it will ensure uniform practice in all the cases.

48. consequently, as per website of the State Bank of India i.e.,

https://sbi.co.in, the marginal cost of lending rate (in short,

MCLR) as on date i.e., 25.01.2022 is @ 7.300/o. Accordingly, the
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prescribed rate of interest will be marginal cost of lending rate

+2o/o i.e.,9.300/0.

49. The definition of term 'interest' as defined under section Z(za) of

the Act provides that the rate of interest chargeable from the

allottee by the promoter, in case of default, shall be equal to the

rate of interrest which the promoter shall be liable to pay the

allottee, in case of default. The relevant section is reproduced

below:

"(.ra) "interest" med
prlmoter or the ql,

interest payable by the
'may be.

Explanation. -For is clause-

Therefore, interest on the det,4f'nafme#ts froi,the complainants
,$1"

shall be charged at the presSribfd rate,r..,l 9.30o/o by the

respondent/prodoter which is,the,same dS is being granted to the

complainants in case of delayed possession charges.

50. On consideration of the documents available on record and

submissions made by both the parties, the authority is satisfied

that the res;pondent is in contravention of the section L1,(4)[a) of

the Act by not handing over possession by the due date as per the

agreement. By virtue of clause 5.2 & 5.4 of the buyer's agreement

executed between the parties on 04.02.20L3. The developer

O the rate"Qf,,iftein$.{:tl4g.fig@'tu.from the allottee by
the promoter,ln cQse'bf defuult, shqll be equal to the. - , ,- -;i,.., i!: .,j, .,. . il 1
r a te o,f;, i nte r e sb whitteh" tke p r ot4 bte.is h a II b e I i a b I e to
pay,ihe illotte,e, in case.oJdefatiE 

l

(ii) fu 'lhtdrest pqygQle.bf=:theuprorrtb,ge'f; to the allottee
shnl,l,..Eg f,ok the flayri,' tnl OL9ytoter received the
amaint or Q.ny part:thSfeofitill the date the qmount

or ncrt thereof and intQrest::'thereon is refunded, and
the intetrest payable by the otlottee to the promoter
shall be froyt the date 

.thti. 
allottee defaults in

payment to the promoui till the date it is paid;"
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proposes to hand over the possession of the apartment within 35

months from the date of execution of this agreement or from the

start of construction whichever is later with an additional period

of 6 months as grace period. The date of start of construction of

the project is on 15.L2.20L5 + six months of grace period is

allowed so the possession of the booked unit was to be delivered

on or before 15.06.2019. The respondent has been applied for the

occupation certificate on 24.02.2020 and same has not been

received yet from the competeq{-aUtho-rity. The authority is of the
. ;, :.- '".,

considered view that ther. tW,}.U*g the part of the respondent

to offer physical possqssidri 1u{' it e allotted unit to the
. . .-,'i ..'"

complainants as p-,,p-t,;,fte ,tlTl,lld aonditions of the buyer's

dated 
' 
.e ,Z.zori*8 4 ufu1*iir the parties. It is

..:.=,:

the failure on ngri of the,p.qpmpteg tq,.fulfil,Nit$ obligations and

responsibilities 'a$.'. he"':. the nrtl bqye/s*, ag...."nt dated
,,, t ^ 't .t-

04.02.20L3 to h;hd ovell the possession, within the stipulated

, ,;,, .,.

51. Section 19(10) of jhe Act.obliggtes the allottee to take possession
i ": r: f''

of the subject unit within 2 qmonths "from the 'date of receipt of
' ; ..'. ; i-". ' J =

occupation certificate. In the pp-gsen.! 
lompl+int, 

The respondent

has b een applied lor'the' O ccupAtion''c'ertificate'o n 2 4.02.20 2 0 and

same has :not been received yet from the competent authority

Therefore, in the interest of natural justice, the complainants ,

should be given 2 months' time from the date of offer of

possession, This 2 months' of reasonable time is being given to the

complainants keeping in mind that even after intimation of

possession practically he has to arrange a lot of logistics and

requisite documents including but not Iimited to inspection of the

ffiffi
r({h'q{d
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completely finished unit but this is subject to that the unit being

handed over at the time of taking possession is in habitable

condition. It is further clarified that the delay possession charges

shall be payable from the due date of possession + six months of

grace period is allowed i.e. 15.06.2019 till actual handing over of

possession or offer of possession plus 2 months whichever is

earlier.

Accordingly; the non-compliarpe,;nof the mandate contained in

the respondent is establi ch the complainants are

entitled to delay possessioq at p'rescribed rate of interest i.e.

9.300/o p.a. w.e.f. 15.06.2019 till actual hancling over of possession

or offer of possession plus 2 months whichever is earlier as per
l

provisions ,of sedfion,; rg11J' ',h. 
flaur9.ad *ittr rule 15 of the

rules and serction 1.9{1.0) of the Act of,2016.
: ,, ::

H.2 Direct the responden{" to. handover the possession of
commerciaLl space for shop/r,..9staurant bearing no. 42O-422
on 4th floor in tower A in the said proiect of the respondent
admeasuring approximately, s1f,,,,,,,,,,,,,,,per,,,3.ur,. of approximately
3O2O sq. ft.

The respondent has applied for OC of the above-mentioned
....:

project on 11,4.02.2i20. So, in iuch a situation no direction can be

given to the respondent to handover the possession of the subject

unit, as the possession cannot be offered till the occupation

certificate frrr the subject unit has been obtained.

H.3 Restrict the unauthorised construction in the allotted
space of the complainants which was purchased by the
complainants against full payment as per builder buyer
agreement.
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The complainants have alleged in his complaint that the

complainants have visited the site on 07.02.2020 to see the

progress ol the project but the respondent has made drastic

changes in the layout of the floor. The respondent has completely

removed the flooring/ lantern of the 4th floor thereby make double

the height of 3.d floor for unknown reasons Further the

complainants have submitted that the respondent in view of

making more profit from the ffiect, it has revised the building

plans thereby converting S+$ig$ffik{$,Qor into one and designing
-: 

j.i :,:g!.*-tgLg,.:'_
some theme restaurants in thiitplactii,The photographs of changes

in lantern/'flooring by, the r0spondent is also annexed. The

' i;* '", ,*;,,. 
"

respondent has deni'ed ttie (hari[ieJ in'its reply and submitted that
"*** :$' ; \

the unit allocate$i'is a$ per,,BFA, fhe respondent is directed to
$-

comply witlh tfre ibrg sions of segfidn L4Qi ciilthe Act of 20L6 in

case there i:s a revision, addition/alteration ih the building plan.
iil:iL 

.'i., ,; { ll t. ir ,.' . ,:
Observations on Ca gffiiOn of t)--c uffiti

,,
52. The complainants welof,gllotted unit no 420-422 on 4th floor in

tower A in the nrg]ect "Neo S#flt{*e*-6l,g t.i,uqondent builder for

a total consideration of.$s 60,3F;882/ -.1uh!er the payment

schedule given oll page 
.1, .r! 

tq. ..:f.rylrt)-q,,offer that BBA was

executed on O+.A2:2G13,, fh'e-riisp'bhdeht rbfilder continued to

receive the payments against the allotted unit. It has brought on

record that the complainants had deposited several amounts

against the allotted unit and paid a sum of Rs. 53,73,367 /- as per

unit statement dated 2802.2020 at page 67 of the reply. It is to be

noted that no demands were raised against /for instalments due

towards consideration of allotted unit rather the demands vide

letters dated 22.01..2020 were raised in respect of outstanding
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VAT payments and this led to cancellation of his unit vide letter

dated 77.03.2020 and t4.08.2020.

There is nothing on record to show that after cancellation of the

allotted unit vide letter dated 77.03.2020 and L4.08.2020 the

respondent builder returned the remaining paid up amount to the

complainan,ts after deducting L|o/o of total price of the said unit as

per clause ,4.5 of the buyer's agreement dated 04.02.2013. So, on

this groundl alone, the cancellafi[ep_
r", , ; ,i :* fii<-r.-i P

of allotted unit is liable to be

of the allotted unit by

the respondent builder is n

L1, of IOLB framed by the-

Authority, Gurugram piovi of, 100/o of total sale

l::tu i.",

set aside. Even otherwise @'Sll
f .iril
lit{ f,,ii

provisions of regulation

hepl Estate Regulatory

the complai.nt was fiIed

of the units, the project

no OC. It seems ttiat ort getting iggrieveU by'dh. .o-plaint filed by

the allottee, the promoter has cancelled the unit although no

substantial amount is due towards allottee and even if it is due,

the allottee will not make the payment as project is already

delayed. Hon'ble Supreme Court has also observed in many cases

that in case of delay in projects, the allottee cannot be forced to

make payments when he is not sure about the possession. The

project being delayed the allottee is entitled for delayed

on 03.03.2020. On the date of cancellation

is still incomplete and even today there is

consideratiron as e*arnest money .ahd senf,}ffl the remaining

amount to the allbrcee immedla'tely. Butiiqhatli@:s also not done. So,

on this ground alsp cancetlation 0f Afo$eqriurii'liis not valid in the
:-.,: :

eyes of law, The coinPlainUry.Tlhate p_1je,f.,,,.9Vt-, ayment of the unit
@:i , ,.,. . ,.+p" e

and the unit is still not,,c9ftFlq_f. i. ##,]g.6ntellation letter as per

annexures IRB and R9 are of-T7.8.2420 and 14.08.2020 whereas
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possession charges and whatever dues have been shown by the

promoter i:; not the correct depictions of dues as no adjustment of

delayed possession charges have been made. The cancellation is

also not as per BBA and same is set aside exercising powers under

section t1 ('5) of the Act,20L6.

53. The complainants have placed Facebook screenshots from the

page of neo developers pvt. Ltd. for the date of start of

construction such as 29.10.201,?,3O.07.20L3 and 23.04.2013 but

can be given for

commencement of construcommencement of construc[ffii $ nswer is in negative. While
-:::

taking up complainplffilf_., #t:n was decided on

05.09.2019 the auttbii'ffi4$giagrirt ttris.project that the date

iri inrl

taking up complaink,ff##
.,,i,1flru,}fr-1*,

, ,?,1.,;;:*..drf 
i*

of' construction would be 15.12.2015 on the basis of evidence

ffi
ffi

of' construction would be 15.12.2015 on the basis of evidence

adduced o n the file to prove the start of construction so no

different view can be taken than the taken earlier to fix the date of

start of construction of the project i.e. 15.1 2.2015

Directions rof the authority:
ttttt ili

54. Hence, the authority hereb[{-pri$ni htf order and issue the
' ; +# 4,i. 4,

following directio'fis ulder1eaid'3.)*roY-. tli€ Aci of 201,6 to ensure
ll ;

compliancer of obligatio"n castj qpon fib promoter as per the

function enLtrusted to the authority under section 34(0 of the Act

of20L6:

i. The respondent is directed to pay the interest at the

prescribed rate i.e. 9.30% per annum for every month of

deliay on the amount paid by the complainants from due

date of possession + six months of grace period is allowed

i.e. 15.06.20t9 till actual handing over of possession or
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offer of possession plus 2 months whichever is earlier. The

arrears of interest accrued so far shall be paid to the

complainants within 90 days from the date of this order as

per rule L6(2) of the rules.

ii. The complainants are directed to pay outstanding dues, if

any, after adjustment of interest for the delayed period.

iii. The rate of interest chargeable from the

complainants/allottees by-lhe promoter, in case of default

shall be charged rate i.e., 9.30o/o by the

respondent/ the same rate of interest

which the pro to pay the allottee, in

casr: of on charges as per

iv.

section 2

The resp

of sectio

revision,

V. Ther respon

complainants whic

the provisions

case there is a

plan.

anything from the

rt of buyer's agreement.

55. Complaint rstands disposed of.

56. File be con:;igned to registry.

vr- 2;
Haryana Real Estate Regulatory Authority, Gurugram

Dated: ll5.0L.2O22

(Viiay Kumar Goyal)
Member

(Dr. KK Khandelwal)
Chairman
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