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BEFORE THE HARYANA REAL ESTATE REGULATORY
AUTHORITY, GURUGRAM

Complaint no. s 1161 of 2020
Date of filing complaint: | 03.03.2020
First date of hearing: 24.03.2020
Date of decision  : 25.01.2022
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Sh, Anand Dabas (Advoeate]l fr (- | Complainants
 Sh. Venket Rao (Advocate) . .. .. . | Respondent
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BH’-DE, &

The  present | complaint has fhaén /filed by the
complainants/allottees under section 31 of the Real Estate
(Regulation and Development) Act, 2016 (in short, the Act) read
with rule 28 of the Haryana Real Estate (Regulation and
Development) Rules, 2017 (in short, the Rules) for viclation of
section 11(4)(a) of the Act wherein it is inter alia prescribed that
the promoter shall be responsible for all obligations,

responsibilities and functions under the provision of the Act or the
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rules and regulations made there under or to the allottee as per

Complaint No. 1161 of 2020

the agreement for sale executed inter se.

Unit and project related details

The particulars of the project, the details of sale consideration, the

amount paid by the complainants, date of proposed handing over

the possession and delay period, if any, have been detailed in the
following tabular form:

5.No. Heads
1. | Project name and locatig
2. |Projectarea :r:. t Tz
: AN #{ﬁ .
3. | Nature oftheprojeet | |C
i, |DTCP licénse | no. and |10 " 5 da
validity status: 1| alid v alid prfa 14.05.2022
5. |Name oflicensee | || ShrimayaBuildcon Pvt. Ltd,
(Y A i | I@:vl }thers
6. |RERA  Registered/. | nd( Registered’
registered “TER .Mstmtlun no. 109 of
{2017 dated 24.08.2017
7. | Unit no. . 4_2;]—%12 A4 ﬂqg:br Tower A
|| fAnnesute 2 4t page no.37 of the
complaint]
. Unit measuring {super area) | 3020 sq. ft.
[Annexure 2 at page no.37 of the
complaint]
9. Date of allotment letter N/A
10, Eate of execution of builder 04.02.2013
uyer ement
e [Annexure Z at page no.37 of the
complaint]
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il

Date of start of construction
of the project

The authority has decided the
date of construction as
15.12.2015 which was agreed to
be taken as date of start of
construction for the same
project in other matters,
CR/1329/2019 1
It was admitted by the
respondent in his reply that the
construction was started in the
month of December 2015 on

','Eggg 15 of the reply

1z,

Construction & Possess
clause

A\ Eiﬁt&ntﬂ:lil;iﬂthln 36

| 5.4 That'the
| grants an‘additional period of 6

. That the company shall
lete the construction of
“said  building/complex
iﬂf_';r‘_d:"'l{f:h the said space is

months

of execution of

t or from the

J construction

later and apply

nt of

'c::upanqr

t: The company on

ccupancy,/completion
cate shall issue final |

@ allottee whao shall
L 4'

thereof remit all

allottee hereby also

months after the completion date
as grace period to the company
after the expiry of aforesaid
period. [emphasis supplied)

13.

Total sale consideration

Rs.60,36,882 /-

[As per payment schedule at page
na. 47 of the complaint]

14,

Total amount paid by the
complainants

Rs.53,73,367/-
[As per unit statement dated

28.02.2020 at page 67 of the
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reply]
15. | Payment plan Construction linked payment
plan
16. | Due date of delivery of|15.06.2019
possession [Calculated from the date of start
of construction|
Grace period of 6 months is
allowed as has been decided in
CR no.1329 of 2019
17. | Offer of possession Mot Offered
18. | Occupation Certificate | Not obtained
19. | Cancellation letter | A7,03.2020
f ] "'i" mexure RB at page no, 70 of
i the reply]

| 11| palbszoz0

,.'_ <° -1#:"_;1‘-: W‘J at page no. 74 of
7 G =4

20, |Delay in/ tIaHver},r nr .8 years'{mngﬂ'ts 10 days
possession il the date of
decision i.ef 26.01.2022 | )| | | |' ,_
Facts of the ::umi:ﬁ]lit'- | IV -.‘f

| | S~
That the respundent 'hﬂd -Exﬂcui;ed anﬁg}r‘e ent for sale dated

-

01.06.2010 with the tumphmatqq ﬁﬂbev Kapoor, his father Mr.
B.R. Kapoor and _his I:Irnl'.h por. In the said

agreement for saiﬁ,. 'itw‘asd qf‘ respondent had
already received Rs. 470,11 000/~ Tn::m t,hE- all three family
members of mmplamants Includlhg him, " As per the said
agreement for sale in consideration of sum of Rs. 4,70,11,000/-
already paid by the buyer to the respondent in its entirety, the
respondent agreed to sell/transfer title and interest in40,000/- sq.
ft. super built-up area together with the proportionate indivisible
and impartible ownership right in the land underneath. In the said
agreement sale consideration was adjusted by the respondent

against the advance/unsecured loan of Rs. 4.10 crores paid by Mr,
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Sanjeev Kapoor, his father Mr. B.R. Kapoor and his brother Mr.

Pankaj Kapoor through a partnership firm M/s Kapoor Sales
corporation and Rs. 60.11 lac paid by Mr. B.R. Kapoor.

Thereafter, the respondent did not do anything for nearly 2.5
years and keep sitting with the amount collected from the
complainants and his family members and after much of
persuasion finally executed a builder buyer's agreement dated
04.02.2013. As per the agreamnt the complainants booked
commercial space for shupjrggl;ﬁﬁ?m bearing No. 420-422 on
04% Floor in Tower - A m*;ﬁg%% pru;eft of the respondent
dmeasurlng apprﬂxlmataly ELI.PéI.L H.I:EH nfappmxlrnately 3020 sq.
meter). It was assﬂrﬁd,and rEpresenreﬂ to ﬂ\&fﬁj{ﬂpiamant& by the
respondent that ];l:had alr&dr tdkeﬁ the %ﬂmﬂ:d necessary
approvals and sarmﬂnns from [the c cﬁr:muj authorities and
departments to de'.'eltjp an;d Etamﬁvlate lh‘f’ p;;ipﬁased project on the
time.As per the said agree#nent fgﬂ t@'ﬁﬂ'ﬂﬂfﬂ consideration for the
said commercial space was agreﬁﬂ as Rs. 60,36,882/- and the
respondent had ﬁ:ﬁﬁnwlgdied? t% rg:épt % Rs. 53,57.38B2/-
inclusive of 2 covered car .pﬂ.tk]ﬂ? S N A
That in the said builder buyer agreement the respondent has
again increased the time for completion of project to be three
more years. The same is opposed by the complainants due to the
fact that already 2.5 years has already been passed and the
complainants wish to increase further time for 3 more years, but
the respondent assured the complainants to compensate him for

the same, At the time of execution of the said builder buyer

Page 50f 33




&H&RERA

S CURUGRAM Complaint No. 1161 of 2020

agreement, the respondent misusing its dominant position had

coerced and pressurized the complainants to sign the arbitrary,
illegal and unilateral terms of the said buyer's agreement and
when the complainants had objected to those arbitrary terms and
conditions of the said agreement and refused to sign the same, the
respondent threatened to forfeit the amountalready paid by the
complainants as sale consideration in respect ofthe said shops
and also to cancel their booking. The complainants having no
other option and to found mﬂq—@mﬁ helpless and being cheated

had under duress and coerciof '?gned the said shops buyer's

agreement.

vltquﬁd the site of the
respondent mSEﬂ{ l:he ﬂprugress uf tlin;l ‘pmjéﬁhut was completely
shocked and surprtséﬂ to see that mspnnc&ut }135 macde drastic
changes in the laﬁﬂ;ﬂuf’iﬂ'lie floor in | whﬁ:h ehmrnerria] space for
shop/restaurant bea.ﬂi:lg. Ng i!%ﬂw&s’f allocated to the
complainants. The réaﬁnndgn‘fff letely removed the
ﬂunrmgﬁ.ﬂntem of the 4th ﬁd‘dﬂhereb make double the height

of 3rd floor for n??@ % Iﬂ;’gainants Later on

asking from the .EHLEE mﬂnagﬂr-ﬂf- the project and from other

sources it was found out tﬁat-f&#pﬁhﬂéﬂt in lieu of making more
profit from the project has revised the building plan of the project
thereby converting the 3rd and 4th floor into one and designing
some theme restaurants in that place. The respondent has no right
to convert the allocated space of the complainants on said floor

without the permission of the complainants
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That as per the clause - 5.2 of the said buyer's agreement dated
04.02.2013, the respondent had agreed and promised to

complete the construction of the commercial space and deliver its
possession within a period of 36 months with a six (6] months
grace period thereon fromthe date of execution of the said buyer's
agreement. The relevant portion of clause - 5.2 of the shops
buyer’'s agreement is reproduced herein for the kind perusal of the
Hon'ble Authority

"The Company shall mmﬂ‘:ﬁ:;_'-gfanstruccfm of the said
buflding/complex within which the said space Is located within 36

months from the date of executln I -.l'm* eernent or from the start

of construction, wﬁic'heyzef' Jl.g tntﬂ.r‘j' { ""' _:1'

However, the respunﬁghLWMmrms of said buyer's

agreement and fallet;l to fulfill its Elgﬁ‘gﬂtimﬁ ﬁlri has not delivered
possession of sajﬂ shi?ps even tﬂd EI].F as on th&ﬂi%te of filing of this

compliant. l, .

That from the :Iaf:e ﬁf hﬁn}dng ani.‘i tﬁ‘l tﬂr:h‘lf.h the respondent
had raised various demands Eﬂr fﬁ& p@?rthﬁ'lt of on complainants
towards the sale r.'uns':ldeagl.‘iun ﬁf‘ﬁd shq{mjrestau rant space and
the complainants have :dlg]il'“ id W tisfied all those
demands as perthe buyers aﬂrtmnmt_lmﬂ‘mut any default or
delay on their parts and h'auire'ﬂsﬂffufl'ii'léﬁ’ﬁﬂlbnﬁse also their
part of obligations as agreed in the buyer's agreement. The
complainants were and has always been ready and willing to fulfill
their part of agreement, if any pending,

That the complainants jointly and severally have paid the entire
sale consideration to the respondent for the said commercial

space as demanded as on day. The respondent has issued a
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combined/cumulative ledger statement for three agreement

executed with complainants from 01.08.08 to 31.03.14 and as per
the saidstatement the complainant have paid a total amount of Rs,
1,79,91,578/-That the respondent has issued receipts from the
date of booking inthe name of both the complainants towards the
payments made by the complainants to the respondent towards

sale consideration for thesaid commercial space.

That on the date agreed fur th.e delwery of possession ie.

'f_:'ES per date of booking and

sement, the complainants had
approached the requpdentand' Its’ﬁpfﬁ:em inquiring the status of
delivery of pnssess‘inn hut Eqn_e_ hf'd bﬂ‘mered to provide any
satisfactory answer tothe cnmplalnants ahau:t the completion and
delivery said shﬂpﬁa The mmp@nants, m&&iﬂer kept running
from pillar to postasking for the ;le]i#eq’.f #ﬂhe said space but
could not succeed as ﬁm cuns&ucﬂupﬂuf‘:&;é said project was
nowhere near to mmpletlun aﬁﬁﬂ (ttl-ﬁ":rfaﬂpnndent has still not

delivered the mmpteted pnssesﬂ‘i‘ﬁﬁ of said shups

That the rﬂspﬂmﬂenf by ﬁpﬂlfﬁinrli'lﬁ &[a,y 1ﬂ \delivering of the
possession of the aforesaid shﬂps has violated the terms and
conditions of the hu;-,rers agreement and pmmists made at the
time of bookingof said shops. The Respondent has also failed to
fulfill the promises and representation made it while selling the

said shops to the complainants.

That the cause of action accrued in favor of the complainants and
against the respondent on 01.06.10 when the agreement for sale
was executed and again on 04.02.2013 when the complainants
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had booked the said shops and it further arose when respondent
failed /neglected to deliver the said shops. The cause of action is
continuing and is still subsisting on day-to-day basis, as the

respondent has still not paid the interest for the delayed

possession to the complainants.

C. Relief sought by the complainants:

13. The complainants have sought following relief(s):

14,

I.

lil.

Direct the respondent to; pﬂy ﬂ‘:IE Lnl:erest at the rate of 18%

p.a. on the total sal-’ .
53,57,382/- paid by the€ conipla '--r for the said shops on
account of delay In“ﬂ&lf#e‘#nk*ppsgﬁnhn from the date of

1-.-_.-

payment till dghge@ ::-fpll:rysféallnnd -.rmmf pussessinn of said

shops. (= |

1 '_ | ration amounting to Rs.

"J
‘I

Direct the Espnndﬂnt o hmdqven tht possession of
commercial space for shup;ra;stm.mﬂrhgaﬁng No. 420-422 on
04® floor in Tuwe:: AN thbs&l%prﬁjel:t of the respondent
admeasuring appruxirnabel}*,suaﬁr‘ﬁrea of approximately 3020
sq. ft. (280. 5?,54.?11@]@& gﬁmrﬁl,?reagflﬂlz sq. ft. (168

s, meter)

L'

Direct the TESpﬂndehf to - ﬂem:ﬂ::t .ﬂ'li'E unauthorised
construction in the allotted space of the complainants, which
was purchased by the complainants against full payment as

per builder buyer agreement.

Reply by respondent

It is further submitted that, the respondent along with the

complainants, decided to develop the said project "Neo Square”.
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That complainants when observed that there will be a critical
delay in the development of the Dwarka Expressway, they
expressed their desire to dissolve their rights in the respondent, in
exchange of area of 40,000 sq. ft. in Tower-C of the project "Neo

Square”. Thus, leaving the respondent alone midway to develop
the project.

That, when associated with the respondent, the complainants had
invested funds into the project. Inlieu of the funds so invested, the

complainants requested theresp Wt to convert these funds as

advance payment against bogking-0f units in the project. To this

-
e
¥

effect, Mr. B.R. Kapoor [;fat.hé[.f!l ;{thhe. fpfzfrnplainants] also sent a
o i iEniiing, SN
= i L I
letter dated 31.{!5}2&39 pqw ﬁ?ﬂ%@fﬂ&nt to convert the
invested amount towards advances, " |

| |4

That pursuant to the EEﬂHéSté}]f&E mrlfllplai;ﬂﬁ?: the respondent
converted the I’uﬁfli--i.i'l{n théihﬂﬁklﬁg afd\:,ﬁ‘rﬁeﬁ and executed an
agreement to sale ;vI‘i:'.h_?ﬁhﬁ..@lﬂ%ﬂiﬁ__@f@fﬂafemarked units in
the project against th Esaidz_idva,mﬁé:f g

Therefore, it is hup‘x@; ﬁu#mgtm I E@rﬁlalnaum cannot fit
into the shoes of a regular Allottee, as per seetion 2 (d) of the Real
Estate [Reguiatiﬂﬁ-api;l E'EHEI:DEIJ:]@:I d‘tﬂt,uzﬂlq. The case of the
complainants has to be viewed differently as the complainants
themselves were the promoters at the initiation of the said
project. The complainants were very well aware of the status of
the project when they desired for their loans advances to be
converted to booking advances, It is pertinent to note that the
complainants backed out from the project, with an ulterior motive

to extract unjust enrichment from the respondent.
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20.

21.
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That the agreement to sell dated 01.06.2010 and buyer's
agreement dated 04.02.2013 were executed between the
complainants and the respondent prior to coming into force of the
Real Estate (Regulation and Development) Act, 2016. The terms of
these agreements were as per the applicable laws at that point of
time.

That the delay penalty, if any, that can be claimed from the
respondent is only as per the tenns a_nd conditions of the buyer’s
agreement dated 04.02. EIHH g Fd i

e

addition to the prescribed rg_’qg:ﬂgﬁ.be Buyer's Agreement, then
the differential amnuqﬂp.ri]i hee{tf i:hle ndture of “Compensation”. It

is most humbly su'ptq:-tg,eﬂ ﬁat} -’]hg\qf)ﬁqmpmsmiun is not

within me]urlsdigttﬂr&-nf thELtI Authunt}r I; |
-

That in the matter: pfﬁeel Kamal Eeuﬁur Suburban (P) Ltd. Vs.

UOI & Ors (SCC inme Bom aﬂmp wgﬂqmsble High Court of
Bombay held that the: prmjsmzt_s _:_g[ ‘are prospective in
nature and not mnmﬁvmtlﬁﬁ rther submitted that

retrospective ap cail‘nni‘pf I;haipmvrki H.%ﬂf the RERA Act, 2016

%ﬁr{& the agreements
should be solely govern by the ternis :a{;d. conditions as laid down

y penalty is awarded in

is unconstitutional

in these agreements.

That it is further submitted that if a project registered with RERA,
it can be held liable only for future deadlines, those it might
breach after registration with the Authority. Any default before
the registration is beyond the ambit of RERA and beyond the
purview of the RERA Act, 2016 and hence beyond the jurisdiction
of the Ld. Authority. It is submitted that in this particular case the
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23.

24,
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obligation of the promoter to complete the project as per RERA
registration is 23.08.2021

That in terms of the agreement to sale, the booking advances was
adjusted towards the basic sale price and EDC/IDC, However, the
complainants were still liable to pay stamp duty, registration fee,
maintenance charges, service tax, VAT, BOCW cess, other charges

including taxes as required by law.

At the very outset, the respuq::‘_.ﬁl;}lfm.r_n.hl}r submits that as per the
payment plan, attached to th
Basic Sale Price (BSP) was
booking of the said utli!;, fl'ngd' It
Development thfrﬂﬂs_f [Eﬁ@..'___,,. stricture Development
Charges (IDC) wf.i to be paid wij:hl.{l 1_15
signing of the ng:&merlt. ﬁdditinna]]y as’ per the payment

schedule the ::nrhglah;ants were liable tﬂ.--?ﬂ}' on Notice of
Possession- the IFMS R&gﬁmuﬂn Eﬁ_g!ggr, Etamp duty and other
Charges, as apphcah[&‘ 'Ftll'ﬂlﬁn ﬂl}b} a’hplin:a!:rle stamp duty,
registration fee, qnalnte:;anﬁg-%h ges,, sgmr.sg tax, BOCW Cess,
VAT and other &xéls ahﬁ aﬁr% p&zﬁ;i‘g ‘under the Buyer's
Agreement and /or gppli;af;_t; law ?EF?E?WJ'% to be paid as and

when demanded.

That timely payment of installments and other applicable stamp
duty, taxes etc. is the essence of the agreement. Any default in
such payments hampers the construction process of the said
space. It was clearly agreed by the complainants to make all
payments as per the payment plan
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26.

27.

28,
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It is further submitted that, as per the accounts statement, an

amount of Rs. 18,16,315/- is still outstanding, including statutory
taxes which has not been paid by the complainants till date. While
signing the agreement the complainants had agreed in clause 10 of
the buyer’'s agreement to pay all taxes, charges, levies, cess etc. on
demand and incase of delay the same shall be paid with interest.

That the complainants have been time and again requested to
clear all the dues, inc]uding the tax amount due on the unit
allotted to the r:umplaman’m ME. over the period, payment
has not come through eveﬂfmﬁmpumd reminders. These
requests of the respundant IS ﬁﬂ];flﬂ O ﬂﬂaf ears all these years
and are being hlamnti}; 1gn::;re§ %ﬁiﬁ. m:n;:lainants and as a
result the respo ndeﬂt has not rEc'ei\rEd anW&nt till date with
respect to the ﬂll'll":.ﬁriding amuupts Tl'g;lt ElEpA?‘Ii]EIlt request was
also sent to the éﬁmplglnants vlﬁe paﬁeglt.-‘m_quest letter dated
22.01.2020, requesuug the -:ieaiaanm of me..,dues ASAP, All the

requests have been cumptﬂteb' ﬁiﬁfqﬁw the complainants.

That when the nuj:st?ndmg %ajml tﬁ did nn; come in despite of
reminders by Iettﬂrs ind &]Im the E.iph}l‘lﬁeﬂt“ﬁ’as bound to send
a notice dated 17.03.2020 givmg a final ‘opportunity to pay the
outstanding dues, failing which the respundent will be forced to

cancel the allotment.

That keeping in mind the covid situation, the respondent afforded
the complainants 5 (five]) months to clear the outstanding dues
after sending the Notice. However, the complainants deliberately
ignored the final opportunity and did not clear the outstanding
dues. Left with no other option, the respondent exercised its rights
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30.

31,

32,
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to cancel the allotment as per section 11(5) of the Real Estate
(Regulation & Development) Act, 2016.

As per section 11(5), the respondent invoked clause 4.5 of the
buyer's agreement thereby terminating the buyer's agreement

and cancelling the unit allotted to the complainants by sending a
letter of cancellation dated 14.08.2020.

It is submitted that clause 5.2 of the buyer's agreement provides
that the company shall mm;;l&@ﬂ the construction of the said
building within which the sﬁa‘d{ "':_"5 located within 36 months

from the date of execution.

o ”." 'egment or from the start of
construction, whichﬁvﬁ is M;ﬁu.rﬁeg va grace period of 6
months is also :ﬁeﬁﬁnneﬂ;.ln thg‘-' hujg!ﬁ; agreement. It is
submitted that ghnp, said huyers ngreemqttt Was executed on
04.02.2013 and_ th& cnnstmct{un starteﬁl Iﬁ the month of
December 2015. Al:tﬂndingly, tha due date’ t.B. $pe-:lﬁed date’ for
handing over the possession :}f the unit has ni:t occurred, neither

in terms of the hu}’EI‘S agt':ﬂmﬂtt qﬁrf in terms of the RERA

registration and h;nqa the :ugnglai?fuld b% dismissed.

That the L. Aut]'lﬁrlt}r in the ma Ram ;lf'rtﬂr Nijhawan vs
M/s Neo Developers Pvt, Ltd, complaint Ha‘;l; 1328 of 2019 vide
order dated ﬂE.ﬂ?.ﬁﬂl‘l which per;ailns -l:u .the. same project "Neo
Square”, has held that the construction of the project has started
on 15,12.2015 and the due date of possession was 15.06.2019.

It is submitted that in this instant project as per the RERA
Registration, the date of completion of the project is 23.08.2021,
Moreover, due to the on-going Covid-19 situation across the world

and the nation, force majure clause has been applied and various
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34,

35.

36.

F.

37.
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authorities have given extension to promoters for completion of
on-going projects. It is also pertinent to note that the Respondent
has already applied for the Occupation Certificate on 24.02.2020
for the Project.

It is also humbly submitted that the respondent has already
received the approval of firefighting scheme vide Memo No.
F5/2020/110 dated 20.04.2020

That the complainants are t:-g,ring ta shift its onus of failure on the

respondent as it is the comp| a ; ﬁ w:hu failed to comply his part

of obligation and mlserah}y %ﬁ%«ﬂﬂj the instalments in time
despite repeated paxmt‘lu: 1e

ﬁlls,.-gemg sent by the

'._,.r' 1

respondent from I:imﬂ'tptim'e..: ' N f.j

Copies of all the rie}e".rﬁnt dc-cumenﬁ hmge hden:fﬁed and placed on
record. Their au&aﬂﬂclty is ot in r;lispu‘t'ej Hﬁme the complaint

can be decided on, the ‘basis of li:eaé upd!inut.&d documents and
submission made by’ tbeParugs,_h o e B/

.}- ’

Written arguments ﬂlad hfyb-ui:h tl:!'pa rties

ik

Both the partiei haw.- ﬁl&d" tl%h' Lnrl-'{ﬂﬂm arguments. The
complainants have subl'nlttﬂd thlg” wriman' arguments on
26.07.2021 and the FES'pljndenf has suhl‘nirted their written
arguments on 23.07.2021 and reiterated their earlier version as

contended in the pleadings.

Jurisdiction of the authority:

The plea of the respondent regarding rejection of complaint on

ground of jurisdiction stands rejected. The authority observes that
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it has territorial as well as subject matter jurisdiction to adjudicate

the present complaint for the reasons given below.

F.1 Territorial jurisdiction

As per notification no. 1/92/2017-1TCP dated 14.12.2017 issued
by Town and Country Planning Department, the jurisdiction of
Real Estate Regulatory Authority, Gurugram shall be entire
Gurugram District for all purpose with offices situated in
Gurugram. In the present r:as&l ,th-la:.pm]ect in question is situated

within the planning area ll::;l.= ' district. Therefore, this

authority has complete tari‘ﬁq
present complaint. JE;« '4;-"-‘ T k""—?;. Lo\
. F I: .l

F. 11 Suhjefctmatter]urisﬂlﬁw : ‘.,_ :*\1

Section 11(4)(a) thhe Act, 2@15 pr@il.ril:laes tﬁaﬁtﬁe promoter shall
be responsible tmlﬂfﬂﬂlﬂtteg aﬂ;pa’r Te for sale. Section
11(4)(a) is repruduqea as hereunﬁ:leﬁ

NG g ‘1.-";.-"
Section 11(4)(a) -_r- :.:r-,--[- >

e

Be r&spunsab}e crr'fu:-ﬂ %m and functions
under the p e.r ulations made
thereunder or to tﬁe EI'I:JHEEE as 3 ﬂif hgr'&ﬁmsﬁ't for sale, or to
the association of allattées, as m?«tﬂ.ﬁ! may be, till the conveyance of
all the apartments,’ plots or buﬂ-ﬂmﬂﬁr‘:ﬁ ﬂr& case may be, to the
allottees, or the common areas to the associotion of allottess or the
competent authority, as the case may be;

Section 34-Functions of the Authority:

34(f) of the Act provides to ensure compliance of the obligations
cast upon the promoters, the allottees and the real estate agents
under this Act and the rules and regulations made thereunder.
So, in view of the provisions of the Act quoted above, the authority
has complete jurisdiction to decide the complaint regarding non-
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compliance of obligations by the promoter leaving aside

compensation which is to be decided by the adjudicating officer if
pursued by the complainants at a later stage.
Findings on the objections raised by the respondent:

Objection regarding complainants is in breach of agreement

for non-invocation of arbitration.

The respondent has raised an-.ﬂhjectlun that the complainants

have not invoked arhnrratmﬂ,p' ?:;_;

= ngs as per the provisions of
ﬁams provisions regarding
initiation of arhil:rathn pn#:ddﬂ.u;lgﬁ' In, case of breach of
agreement. The fu[lm‘-"lng tﬂiaimﬂ?hk hhﬁﬂ unmr‘pnraled w.r.k
arbitration in the hu}rar’s agree:ﬁent' -,y

flat buyer's agreement wi

"Clause 20: Thg;’ in' case (of any disputef-d ﬁm::e between the
parties, includi ré’.#:—e'f:t af IntErp$ . of the present
agreement, the i‘ume ‘shall be referred fo r‘ﬁﬂrﬁtrun of a sole
arbitrator appointed By the chairman of the' company. The venue of
arbitration shall be HE'W' Dl and the Ia ge'of arbitration shall
be English. The costs of nrﬁl‘tmﬂmphﬂﬂhr%gnf faintly by parties,

The respondent contended that'as per the terms & conditions of
the application form duly eﬁe@t%l hwﬂn 'ihe parties, it was
specifically agreed that jn-the eventuality of any dispute, if any,
with respect to m&ﬁmﬁsiﬁnafﬁwﬁé&' ti:ﬁ-":.bjlf the complainants,
the same shall be adjudicated through arbitration mechanism. The
authority is of the opinion that the jurisdiction of the authority
cannot be fettered by the existence of an arbitration clause in the
buyer's agreement as it may be noted that section 79 of the Act
bars the jurisdiction of civil courts about any matter which falls
within the purview of this authority, or the Real Estate Appellate

Tribunal. Thus, the intention to render such disputes as non-
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arbitrable seems to be clear. Also, section 88 of the Act says that
the provisions of this Act shall be in addition to and not in
derogation of the provisions of any other law for the time being in
force. Further, the authority puts reliance on catena of judgments
of the Hon'ble Supreme Court, particularly in National Seeds
Corporation Limited v. M. Madhusudhan Reddy & Anr. (2012) 2
SCC 506, wherein it has been held that the remedies provided
under the Consumer Protection Act are in addition to and net in

in &l:cg, consequently the authority
. to arbitration even if the

derogation of the other laws;

would not be bound to refer
agreement between m&p;rﬁﬂ*sﬂ'ﬂdan arbitration clause. Further,
in Aftab Singh and ors. v. Eﬁndai’f'ﬂﬁ‘r!-" band Ltd and ors,
Consumer case m::r Fﬂl af?ﬂﬁ uﬂ'eci'déﬁf :ﬂn 13.07.2017, the
National Cnnsulﬂer ﬁtsputesc Rﬁfr&sﬁ] C::qmﬁlgsmn New Delhi
(NCDRC) has ha]d &1‘&!: !tht.i1 aﬂhitrhtlﬁn ﬂau:ﬁa in agreements
between the cnmﬂamaqm and bulldeégﬂmi,d not circumscribe
the jurisdiction of a mum.}mﬂl" 'Hleﬂ-l ht*f;aras are reproduced

_,.r'

below: ——

“49, Support to th gv:s lent by Section 79 of
the pgﬂrﬁ- fnnrn‘;{ti "R "ﬁa (Regulation and
Development). Aet 2016 (for-short “the Real Estate Act”),
Section 79 of the | mﬂdﬁ reads’ ﬁfﬂﬂﬂﬁ'ﬁ .

“79. Rar of furisdiction - No civil court shall have jurisdiction
to entertain any suit or proceeding in respect of any matter
which the Authority or the adjudicating officer or the
Appellate Tribunal is empowered by or under this Act to
determine and no fnjunction shall be granted by any court or
ather authority in respect of any action token or to be taken
in pursuance of any power conferred by or under this Act.”

It can thus, be seen thot the soid provision expressly
ousts the jurisdiction of the Civil Court in respect of any
matter which the Real Estate Regulatory Authority,
established under Sub-section (1) of Section 20 or the
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Adjudicating Officer, appointed under Sub-section (1) of
Section 71 or the Real Estate Appellant Tribunal estoblished
under Section 43 of the Real Estote Act, is empowered to
determine. Hence, in view of the binding dictum of the
Hon'ble Supreme Court in A Ayyoswomy (supro), the
matters/disputes, which the Authorities under the Real
Estate Act are empowered fo decide, are non-grbitrable,
notwithstanding an Arbitration Agreement between the
parties to such matters, which, to a large extent, are similar
to the disputes falling for resolution under the Consumer Act.

56, Consequently, we unhesitatingly reject the arguments an
behalf of the Builder and hold that an Arbitration Clause in
the afore-stated kind —of Agreements belween the
Complainant and the Bailder ‘cannot circumscribe the
jurisdiction of o Constier Fora, notwithstanding the
amendments made to Section B of the Arbitration Act.”

40, While considering therisagﬁ, .‘ ainability of a complaint
before a mnsumer_jﬂ‘iftj{fﬁ}’ﬁw : "ﬁ:;xﬂw fact of an existing
arbitration clausnf__u'hf;ﬂ'fe bﬁﬂﬂ&tﬂn}rer ”@g’ment, the Hon'ble
Supreme Euurtil:jll-%ﬁsii! titled. ﬂﬁ;.lll';{:s' E?nﬂui?rﬁiﬂF Land Ltd. V.
Aftab Singh in  revision petition na. 2629-30/2018 in civil
appeal no. 23512-23513 of 2017 decided ‘on 10.12.2018 has
upheld the afuresﬁd:':]'ﬁ;tﬁemgn_ﬁ_n,ﬁ'r?l’pllztﬁ;{.;-“;nd as provided in

-

Article 141 of the Constitution 6f-India; the law declared by the

Supreme Court shpll-;he_hipdﬁl%nﬁjﬂ qrrs‘.%ithin the territory
of India and accuﬂdi#gﬂv. ﬂiﬁgﬁﬁh ntyE;‘fﬂuﬁ:mH by the aforesaid

view. The relevant para nf the ]J.ldg:tmﬂntpﬁed by the Supreme

Courtis reprn:luce& below:

"5, This Court in the series of judgments as noticed above
considered the provisions of Consumer Frotection Act, 1986
as well as Arbitration Act 1996 and laid down that
complaint under Consumer Protection Act being a special
remedy, despite there being an arbitrution agreement the
proceedings before Consumer Forum have to go on and no
error committed by Consumer Forum on rejecting the
application. There is reason for not interjecting proceedings
under Consumer Protection Act on the strength an
arbitration cgreement by Act, 1996 The remedy under
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Consumer Pratection Act Is @ remedy provided to a consumer
when there is a defect in any goods or services. The comploint
means any allegation in writing made by a complainant has
alsa been explained in Section 2(c) of the Act. The remedy
under the Consumer Protection Act (s conffned to complaint
by consumer as defined under the Act for defect or
deficiencies coused by a service provider, the cheap and a
guick remedy has been provided to the consumer which is the
abject and purpase of the Act as noticed above.”
Therefore, in view of the above judgements and considering the

provisions of the Act, the authority is of the view that complainant
is well within their rights to seek a special remedy available in a
beneficial Act such as the Eﬂhamgr Protection Act,1986 and Act
of 2016 instead of going in fﬂwﬁmnun Hence, we have no
hesitation in hulding ﬂ;nt ﬂ;lﬂ *auEE"@rlgr has the requisite

jurisdiction to entartﬂi!lf tﬁ&tﬁnﬁﬁﬁﬁf‘:gﬂ'ﬂiit the dispute does

t iretob tuarh!t’raﬂun il
nﬂrequreneﬁr ation n ﬁﬁgi)}#

G. 11, Objection regaxhhiTi <1y pay

P&:rmk

The respﬂndent }t&s «.ﬁ.llegﬂﬂ Jcha# t]a/;r qamplalnants having
breached the terms and ﬂqﬁdihnnsﬁﬁeag%ement and contract

by defaulting in mahnﬁ“ﬁﬁ;&_ﬁ%&u‘nﬁnl& Further the above-

mentioned contention is Eum:l tl %E' builder buyer
agreement execu l‘%d 'Jfrehu&n’h&h kle% Clause 4.4 provides

that timely payments of | th& in&l&lhp%meﬂd other charges as
stated in the payment plan as and when demanded is essence of

the agreement.

But The respondent cannot take advantage of this objection of
timely payments being himself at wrong firstly by still not
obtaining the occupation certificate and offering the possession of
the unit despite being delay of 2 years, 7 months, 10 days and the
complainants have already paid 90% of the total sale
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consideration till date. Therefore, the respondent itself failed to

complete its contractual and statutory obligations. Moreover,
there is no document on file to support the contentions of the

respondent regarding delay in timely payments,

G.IIl Objection regarding jurisdiction of authority w.r.t. buyer's
agreement executed prior to coming into force of the Act

Another contention of the respondent is that authority is deprived
of the jurisdiction to go mtu tht‘l-ntqj;pretal:lnn of, or rights of the

it

parties inter-se in accor the apartment buyer's

A ._.A 1-\.j.a.-|.r ¥

agreement executed hgpw.fé' -!I;q ,fpa?ﬂes and no agreement for

sale as referred to unter tf:h pro mﬁﬁtﬁ&ﬂﬂ or the said rules
has been E:-:e::ul:eﬂ inter se Mﬁhe @gt&n‘rit}# is of the view
that the Act numﬁéra provides, nor. :c:m? bEﬁhcq}nstrued that all
previous agreemqnts WIIL be re- wrltlzen”aﬂ;é' coming into force of
the Act. Therefore;, H'IE prnwsiuns of the tp;“:'ules and agreement
have to be vead and hntéfp:‘&bed_ 6]153{ However, if the Act
has provided for deallné '.i'i:ﬂﬁ‘ ce_ﬁla;lh.aﬂ'éaﬁc provisions/situation
in a specific/particular manner; then that situation will be dealt
with in accordance with the Ac’t émd t!he rules after the date of
coming into force of the Actand l:h-E rul:e'&:.. I{mn;mus provisions of
the Act save the provisions of the agreements made between the
buyers and sellers. The said contention has been upheld in the
landmark judgment of Neelkamal Realtors Suburban Pvt Ltd.

Vs, UOI and ethers. (W.P 2737 af 2017) which provides as under:

*119. Under the provisions of Section 18, the delay in handing
over the possession would be counted from the date
mentioned in the agreement for sale entered into by the
promoter and the allottee prior to its registration under
RERA. Under the provisions of RERA, the promoter is
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given a facility to revise the date of completion of project
and declare the same under Section 4. The RERA does
not contemplate rewriting of contract between the flat
purchaser and the promoter.....

122. We have already discussed that above stoted provisions
of the RERA are not retrospective in nature. They may to
some extent be having a retroactive or quasi retrogctive
effect but then on that ground the validity of the
provisions of RERA connot be challenged. The
FParliament is competent enough to fegisiate low having
retrospective or retroactive effect A low con be even
framed to affect subsisting / existing contractual rights
between the parties In the larger public interest We do
not have any doubt i our mind that the RERA has been

framed in the @q o | MH: interest after a thorough
study and discussion made at the highest level by the
Standing Committes " | Select Committee, which
submitted ;'!:.' deti "

Also, in appeal no. 1'?3' QFTZQ} _ c Eye Developer Pvt.
Ltd. Vs. Ishwer .s;fngh Dahggapmmmn' d 17.12.2019 the
Haryana Real Estﬂtbﬁ,;:pe]late Trihunai has bﬁsa"u'ed—

“24, Tnus% in_-eﬁmg in w’.ﬂu q.l'.'r _arxgammn we are of
the mﬂ;ﬂpﬁdiapmi ‘p m'_b#s of the Act are
.ﬁt axte Hmi ﬂnd mﬂ_ﬁ_ﬁ

quls;'-r!'tr‘ﬂﬁr:tﬁ'e o

in case nf dﬂfu_r i

r_he u.rﬁm ent for sale the

pmvﬁi‘eﬂ’ #J Hu?e a5 qf e nﬂ"‘ m!ﬂ‘ ane .ﬁf&d unfair and

unregsonable rate ;p_ﬂipeﬂ_gﬂ‘ﬂ'ﬁn‘ ‘wentioned in the
agreement for sale is liable to be ignored.”

The agreements are sacrosanct save and except for the provisions
which have been abrogated by the Act itself. Further, it is noted
that the builder-buyer agreements have been executed in the
manner that there is no scope left to the allottee to negotiate any
of the clauses contained therein. Therefore, the authority is of the
view that the charges payable under various heads shall be

payable as per the agreed terms and conditions of the agreement
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subject to the condition that the same are in accordance with the

plans/permissions approved by the respective
departments/competent authorities and are not in contravention
of any other Act, rules, statutes, instructions, directions issued

thereunder and are not unreasonable or exorbitant in nature.

H. Findings regarding relief sought by the complainants:

H.1 Direct the respondent to pay the interest at the rate of 18%

41.

42,

pa. on the total sale consideration amounting to
Rs.60,36,882/- paid by the cﬂmp]ninants for the said shops on
account of delay in dellverln ossession

| | -1:1;1 ,;l;:,-
Admissibility of delay pussessmn t:l'mrges

In the present cumpla:lnt ﬁue Fmﬁ:;‘ﬂmuams intend to continue
with the project/and is seeklng 'c’lelaj.r pnssessinn charges as
provided under the proviso to section 1;5{11: qj.'j;-;m Act. Sec. 18(1)
proviso reads as under: - | | 1] fl :f

Section 18:- Hemm of nmaun&idndmmpensﬂﬂm

{f the pmnrﬂter ﬁ‘.lﬁ'itn cump.ﬂﬁ or ja' unubfﬂ to give possession of
an apartment, plot DFMMW

Provided that where an allotteeiddes not inténd to withdraw from
the project. he shall be paidy by-the promoter, interest for every
month of delay, till the hunn’lng nh!r ﬂfmepn.lrsemﬂn, at such rate
as may he prescribed

At the outset, it is relevant to comment on the preset possession
clause of the agreement wherein the possession has been
subjected to all kinds of terms and conditions of this agreement
and the complainants not being in default under any provisions of
this agreement and compliance with all provisions, formalities and

documentation as prescribed by the promoter. The drafting of this
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clause and incorporation of such conditions are not only vague

and uncertain but so heavily loaded in favour of the promoter and
against the allottee that even formalities and documentations etc.
as prescribed by the promoter may make the possession clause
irrelevant for the purpose of allottee and the commitment date for
handing over possession loses its meaning.

The buyer's agreement is a pivotal legal document which should
ensure that the rights and llahﬂltlﬂﬁ nl" both builders/promoters

and buyers/allottee are ‘protected camildl:,r The apartment

buyer’'s agreement lays dn : :
different kinds of p /gpar;iei ﬁk& {Eﬁiﬂﬁhl;lﬂs, commercials etc
between the buyer am-& hui{tlei' If LI in ﬁt& inl:eresl: of both the
parties to have a weli ﬂraﬂ:ed apm*tment hl,:yﬁr Eagreement which
would thereby pmtect the, ﬂghtmt’ buth the hﬁqder and buyer in
the unfortunate e.xrent ﬁr a dispute that may arise. It should be
drafted in the 51mp[te aﬁd., unﬂnﬁnguuﬁ’r&ngﬁage which may be
understood by a cﬂmmﬂn} ma.n, tgﬁ;l;n ‘ordinary educational
background. It should cu'"'t*ﬁ'iﬁ 4 provision with regard to
stipulated time uffdegvgrjlm s%!i%ﬁnf the%gpartment. plot or
building, as the case may be and the right.of the buyer/allottee in
case of delay in possession of the unit. Inpre-RERA period it was a
general practice among the promoters/developers to invariably
draft the terms of the apartment buyer's agreement in a manner
that benefited only the promoters/developers. It had arbitrary,
unilateral, and unclear clauses that either blatantly faveured the
promoters,/developers or gave them the benefit of doubt because

of the total absence of clarity over the matter.
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44. The authority has gone through the possession clause of the

45.

agreement. At the outset, it is relevant to comment on the pre-set
possession clause of the agreement wherein the possession has
been subjected to all kinds of terms and conditions of this
agreement and the complainants not being in default under any
provisions of this agreements and in compliance with all

provisions, formalities and documentation as pre:axr:rihed by the

ain but so heavily loaded

o

st the allottee that even a
single default by the ailu;tbm in :ﬁjzlﬁllmg formalities and
b A

documentations etc a;‘pre‘sﬁm \X‘ r may make the
possession clause q'rejéuant?ér the pur}qﬁ allottee and the

commitment date I‘urhandlng aver muhessﬁuh' Eses its meaning.

conditions are not only '.ragqﬁ_ in : i

in favour of the promoter

The incorporatic dpf stch | ,r:lamsq lrj. ﬂ}% ..agaﬂment buyer's
agreement by the p‘mﬁutgr [ﬁ ]Ugt to a’i#ﬁde} e liability towards
timely delivery of aﬁhmﬂ: ;uﬁb-nhd"“:’" qﬁrﬁie the allottee of his
right accruing after dela}f inf ‘pﬁﬁ&iﬂﬂn This is just to comment as

to how the builder has mﬁua&ﬁl%mr%nmﬁsmnn and drafted

TR
such mischievous clause in l:he agreement and the allottee is left

|
with no option but o sign: o the' dn_ttad’liﬂs

Admissibility of grace period: The respondent promoter has
proposed to handover the possession of the unit within 36 months
from the date of execution of this agreement or from the start of
construction whichever is later. In the present case, the promoter
is seeking 6 months' time as grace period. The grace period of 6
months is allowed as has been decided by the authority in CR No.
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1329 of 2019. Therefore, the due date of possession comes out to
be 15.06.2019.

Admissibility of delay possession charges at prescribed rate
of interest: The complainants are seeking delay possession
charges however, proviso to section 18 provides that where an
allottee does not intend to withdraw from the project, he shall be
paid, by the promoter, interest for every month of delay, till the
handing over of possession, at such rate as may be prescribed and
Pl r"'_' ‘the rules. Rule 15 has been

reproduced as under:
e

Rule 15. Prescribed rate of int .
section 18 an «.fﬁ"!l nﬁ)

I.P;'waﬂl to section 12,
tion (4) “ffe;}b{uﬂnn (7) of
section 1 ?f ¥ ; 2 i '-r'-.lir

(1) For th purpme aj‘p 0 rr:rﬂm‘i n 12; section
I&, ﬁ'ﬂ sub- m:ﬂnm.[’ d (7] GF section 19, the
“intarest at the rate prﬁscdbad rﬁ'a be the State

Hﬂpk.ﬂfmd&n h.bh rj/ mt f lending rate

j |
meded thd'l: in ﬁﬂﬂ,ﬂ’# State 5‘:{ mﬁ'ﬂ marginal cost
of lending mm*{?a:ﬂj’rrnur E tshall be replaced by
such benchmark lending Mgurfﬁh the State Bank of
India may fix from ﬂme td time for lending to the general

public. + %‘{ 5'.., E;‘-’ r""'a

i
i -

The legislature i iy it?msﬂnm in ﬂie-subnndmate legislation under
the provision uf rule” 15 of t]'lE rules, has determined the
prescribed rate of interest. The rate of interest so determined by
the legislature, is reasonable and if the said rule is followed to

award the interest, it will ensure uniform practice in all the cases.

Consequently, as per website of the State Bank of India ie,
https://sbi.co.in, the marginal cost of lending rate (in short,
MCLR]) as on date ie, 25.01.2022 is @ 7.30%. Accordingly, the
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prescribed rate of interest will be marginal cost of lending rate
+20 Le., 9.30%,.

The definition of term ‘interest’ as defined under section 2(za) of
the Act provides that the rate of interest chargeable from the
allottee by the promoter, in case of default, shall be equal to the
rate of interest which the promoter shall be liable to pay the
allottee, in case of default. The relevant section is reproduced

below:  gemny

“(za) “interest" MEH"FI!E- the rates of interest payable by the
promoter or the allotte .'.:H | ’ ase may be.
e ” e D is clause—

(i)  the m!&qﬁ IrHE et _%{ J[from the allottee by
the pramoter, In cﬁ_se Ei shall be equal to the
rate of interest mhtqkﬂé’ pmmh@fﬁh all be liable to
pcu-rﬂlfn.’{uttea i ‘case of defa hJ’E' "

(i) the interest pavable H)—i.ﬂm pmmﬁ;ei" to the ailpttee
shatl b? from the date thb; ramater received the
amount or any harmhdreuj‘n 'ﬁ:e te the amount
or part thereof and gntﬂrm- ﬁ n'is refunded, and
the }ﬂﬁfﬁﬂﬂpﬂﬁbfﬂ by«rh to the promoter
shall be ﬁwjg‘ l-hmwddtg J@E“ dllottee defaults in
payment mﬂuwrﬁﬁaﬁ the date it is paid,”

¥

-

Therefore, Lntereﬁ n:(t me detafpr s Frmﬁ the complainants
shall be charged at the praﬁ:rlhed rag:e i. E' 9.30% by the
respondent/p romoter which is ti'}e same as is heing granted to the

complainants in case of delayed possession charges.

On consideration of the documents available on record and
submissions made by both the parties, the authority is satisfied
that the respondent is in contravention of the section 11(4])(a) of
the Act by not handing over possession by the due date as per the
agreement. By virtue of clause 5.2 & 5.4 of the buyer's agreement
executed between the parties on 04.02.2013. The developer
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proposes to hand over the possession of the apartment within 36

months from the date of execution of this agreement or from the
start of construction whichever is later with an additional period
of 6 months as grace period. The date of start of construction of
the project is on 15.12.2015 + six months of grace period is
allowed so the possession of the booked unit was to be delivered
on or before 15.06.2019. The respondent has been applied for the
occupation certificate on 24.02.2020 and same has not been
:nt authority. The authority is of the
i 3 the part of the respondent
to offer physical pnss’ésmmi u{ tl;;& allurted unit to the

received yet from the comps

considered view that there iS¢

complainants as pet{ﬂm-tﬁﬁ‘ni{ }hﬂ‘ ns of the buyer's
agreement dated D}.ﬂl( 2013 Eﬁﬂculsed hE ) the parties. It Is

the failure on parj; -:J’f the pqnm{ite: ﬁ; fulfllih? obligations and

responsibilities ‘hs har th;! ﬂat| hdyq;‘ih, agreement dated
\ 5 g

04.02.2013 to har‘lﬂ ;n-s'e; l:hp: ﬁpss;esrﬁn élﬁm the stipulated

fF L' |i'
period. _ i P,

£

J o r
e K ;-_,_L-r"_ﬂ_,r'

Section 19(10) of thE Act obli g:géﬂﬁe allottee to take possession

of the subject un.ft T%ll.lpu’;j

pccupation EE]"Liﬁ.E‘EItE In the preaeut ﬂpm,plamt, The respondent
has been applied for the m:r.zupatlnn cef‘tfﬁcate'uh 24.02.2020 and

)
, tﬁg!dﬂte of receipt of

same has not been received yet from the competent authority
Therefore, in the interest of natural justice, the complainants.
should be given 2 months' time from the date of offer of
possession. This 2 months’ of reasonable time is being given to the
complainants keeping in mind that even after intimation of
possession practically he has to arrange a lot of logistics and

requisite documents including but not limited to inspection of the
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completely finished unit but this is subject to that the unit being

handed over at the time of taking possession is in habitable
condition. It is further clarified that the delay possession charges
shall be payable from the due date of possession + six months of
grace period is allowed i.e. 15.06.2019 till actual handing over of
possession or offer of possession plus 2 months whichever is

earlier.

Accordingly, the non-compliance. of the mandate contained in
section 11(4)(a) read with iﬁt@p@lﬂ{‘]] of the Act on the part of
the respondent is Estﬂhllﬁhﬁ;ﬁﬁ@éuth the complainants are
entitled to delay pﬂssEESIBmﬁt' ?IEMEEE[ rate of interest ie.
9.30% p.a. w.ef 15 ﬂ& 2_[]19 tlll at:l:qu‘fhanﬂmg over of possession
or offer of pnssea’s{ﬂn plus 2 munt!'}s whm‘ha‘?e{ is earlier as per
provisions of SEE'L'.I.'EI] 18(1) of the ﬂct reaﬂ iﬁih rule 15 of the
rules and section 19(10) of the Act uFE[It‘lE-

H.2 Direct the respondent to handuver the possession of
commercial space for shup_!restaumnt bearing no. 420-422
on 4th floor in tower A in the said project of the respondent

admeasuring approximately su]‘per area of approximately
3020 sq. ft. 9 A9 M AVe

The respondent ‘has applied 'for 'OC)of! the ‘above-mentioned
project on 24.02.2020. So, in such a situation no direction can be
given to the respondent to handover the possession of the subject
unit, as the possession cannot be offered till the occupation
certificate for the subject unit has been obtained.

H.3 Restrict the unauthorised construction in the allotted

space of the complainants which was purchased by the
complainants against full payment as per builder buyer

agreement.
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The complainants have alleged in his complaint that the

complainants have visited the site on 01.02.2020 to see the
progress of the project but the respondent has made drastic
changes in the layout of the floor. The respondent has completely
removed the flooring/ lantern of the 4% floor thereby make double
the height of 3 floor for unknown reasons Further the
complainants have submitted that the respondent in view of
making more profit from the pruject it has revised the building

plans thereby converting .'iﬂlt jﬂl floor into one and designing

feibetig

some theme restaurants in
is also annexed. The

in lantern/flooring I:l;g l;&e . %
. i ply and submitted that

respondent has derﬁeql‘lw
the unit allocate "

comply with the zlmtésmns Tﬁﬂ cﬁ'l 4[2i @%E Act of 2016 in

case there isa reﬂjﬁiﬁﬂ. ad’ﬂi tqfratﬁm ﬁrtha building plan.

Observations on Eant-ﬂ}llﬂﬁdh l:rf the u::it.

The complainants w&kﬂaﬁgqj%iﬂ;ﬁ EE{] 422 on 4th floor in
tower A in the pm]e-:t "Heu Sﬂﬂ'ﬂf&"h; the respondent builder for
a total cunmder;ﬂﬂuﬂ of ;Rs, ;%] I;‘%—; u%ier the payment
schedule given on-page 4'-? of ﬂ}e ﬁ}fﬂplq.mt., ﬁ[?er that BBA was
executed on 04. I'JE 2013, the "re'sp‘bhde'nt hu{ider continued to

nt is directed to

receive the payments against the allotted unit. It has brought on
record that the complainants had deposited several amounts
against the allotted unit and paid a sum of Rs. 53,73,367/- as per
unit statement dated 28.02.2020 at page 67 of the reply. It is to be
noted that no demands were raised against /for instalments due
towards consideration of allotted unit rather the demands vide

letters dated 22.01.2020 were raised in respect of outstanding
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VAT payments and this led to cancellation of his unit vide letter
dated 17.03.2020 and 14.08.2020.

There is nothing on record to show that after cancellation of the
allotted unit vide letter dated 17.03.2020 and 14.08.2020 the
respondent builder returned the remaining paid up amount to the
complainants after deducting 10% of total price of the said unit as
per clause 4.5 of the buyer's agreement dated 04.02.2013. So, on
this ground alone, the cancellapmn :::f allntted unit is liable to be

ition of the allotted unit by

the respondent builder is I'l '_ e provisions of regulation
11 of 2018 framed h}! 'IilH J;,’Hd!fk'an;i Real Estate Regulatory
Authority, Gurugram ﬁ)rﬂ{'/ ﬁ@q&iqﬁ-{’qﬁ 10% of total sale
consideration as ﬂrﬁest mnney and sénﬁiﬁg the remaining
amount to the allntta{g mmeﬂ,htul}* Eut’thatwﬁs:alsu not done. So,
on this ground a]ﬁ-:} i:ailﬁﬂﬂatﬁun ﬁf HHﬂ&Eﬂé.uqitﬂs not valid in the

eves of law. The cumpla‘fnant# ha‘jre paiﬁﬁ% fnayment of the unit

and the unit is still not cﬁmpfﬁﬂwaeﬂatmn letter as per

annexures RB and R9Y are ufﬁm 20 and 14.08.2020 whereas
the complaint waf:ﬂ'l?d ﬂm-ﬂﬁﬂaﬂg‘ﬂ]. Fﬂ{chﬁ &?t& of cancellation
of the units, the project is s-*till Inmmp{ate and even today there is
no OC. It seems that-on- getr}ng aggrﬁ;—ireﬁ hy‘ﬁe complaint filed by
the allottee, the promoter has cancelled the unit although no
substantial amount is due towards allottee and even if it is due,
the allottee will not make the payment as project is already
delayed. Hon'ble Supreme Court has also observed in many cases
that in case of delay in projects, the allottee cannot be forced to
make payments when he is not sure about the possession. The

project being delayed the allottee is entitled for delayed
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possession charges and whatever dues have been shown by the

promoter is not the correct depictions of dues as no adjustment of
delayed possession charges have been made. The cancellation is
also not as per BBA and same is set aside exercising powers under
section 11 {5) of the Act, 2016.

The complainants have placed Facebook screenshots from the
page of neo developers pvt Ltd. for the date of start of
construction such as 29.10. Eﬂl%&lﬂ.ﬂl.iﬂlii and 23.04.2013 but

& same can be given for

: nswer is in negative While

05.09.2019 the au;hn;ﬂ;it)rtu t oject that the date
of construction T.ﬁ-ﬂ]df be 1512 2(].’[5 on ifé.'liu:asrs of evidence
adduced on l:hE file to prm?e ﬂmmteq:t r.f 'ilfﬂhstmctiun 50 no
different view EE]ilhE i’aken than &emken pqﬂ‘l@‘ to fix the date of

start of construction, qf t&g prﬂject L&, 15&2;39- 5

-._,g_,.-.ﬂ i

l 1=

Directions of the autlm‘jriﬂrr 3 '7“ -ﬂ’

Hence, the authority he:tebg ﬁat glgkmgfr and issue the

following directions under sétti%n Actof 2016 to ensure
compliance of obligation cast’ L_lppn_ 111#- ‘promoter as per the
function entrusted to the authority under section 34(f) of the Act
of 2016:

i. The respondent is directed to pay the interest at the
prescribed rate i.e. 9.30% per annum for every month of
delay on the amount pald by the complainants from due
date of possession + six months of grace period is allowed

i.e. 15.06.2019 till actual handing over of possession or
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offer of possession plus 2 months whichever is earlier. The

arrears of interest accrued so far shall be paid to the
complainants within 90 days from the date of this order as
per rule 16(2) of the rules.

ii. The complainants are directed to pay outstanding dues, if
any, after adjustment of interest for the delayed period.

ili. The rate of interest chargeable from the
complainants/allottees by the promoter, in case of default

6 prescribed rate i.e., 9.30% by the

; s the same rate of interest
which the prunwﬂ'a; shh!l be lidble to pay the allottee, in
case of r:lef;rult}ﬁ " ’i’déﬁ?“ﬁﬁ@ on charges as per
section 2 uftheﬁct ; ""' '

iv. The resp?nﬂ%t is ﬁiigcte_-ﬂ l:u Eq}fnpb-.ﬂrkh the provisions
of section iﬁkz of the | Acl': of 29{ 6.1
revision, adghﬁo ‘aitﬁratfpnjn j ing plan.

v. The respnnd'&ut" ,-:i-ﬁ;ji ﬂm“l' ¢’ anything from the

cumplalnants whh‘:h‘iﬁnnﬂhf‘[ﬁ'rt of buyer's agreement.
-, J""'Ef"'"lr -"'Tu

55. Complaint standigfﬁnﬁénfﬁ y 'L f‘rﬂ_ I |
56. File be cunﬂignedﬁu regisuy i\ /

shall be charged at the

respondent/promo

case there is a

V- CRAMm4a—— -
(Vijay I{nxﬁ::r;.’y;:: (Dr. KK Khandelwal)

Member Chairman
Haryana Real Estate Regulatory Authority, Gurugram

Dated: 25.01.2022
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