HARERA

-+ GURUGM Complaint No. 3429 of 2020

BEFORE THE HARYANA REAL ESTATE REGULATORY
AUTHORITY, GURUGRAM

Complaint no. 3 3429 of 2020
Date of filing complaint: | 20.10.2020
Firstdate of hearing: | 10.12.2020
Date of decision 25.01.2022

L. | Mr. Baldev Raj Kapoor

Z. | Mrs, Sarla Kapoor
Both R/o: R-664, New Eajmdq: Nagar, New

Delhi Complainants
M/s Neo Develupeq'sﬁﬁgaﬁq imited. ,
L R/o: 32B, Puslﬂmﬂ, Eﬂ %u%xi; .1“'5 Respondent |
TEGERY A
CORAM: 1 T 15)
Dr. KK Khandelwal \ F l | ) EIJF fj' Chairman
Shri Vijay Kumar Goyal i r_T Sl | Member
(APPEARANCE: '\ ool | |2
Sh. Anand Dabas [Hdﬁﬂﬁﬁgﬁ RE “ ’ Complainants
Sh. Venket Rao (Advocate —~—~.-..~.- | Respondent

The  present run’:p_la’lﬁi:- hag ﬁbEen . 'i’ikﬂd by the
complainants/allottees under section 31 of the Real Estate
(Regulation and Development) Act, 2016 (in short, the Act) read
with rule 28 of the Haryana Real Estate (Regulation and
Development) Rules, 2017 (in short, the Rules) for violation of
section 11(4)(a) of the Act wherein it is inter alia prescribed that
the promoter shall be responsible for all obligations,

responsibilities and functions under the provision of the Act or the
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rules and regulations made there under or to the allottee as per

Complaint No. 342% of 2020

the agreement for sale executed inter se.

Unit and project related details

The particulars of the project, the details of sale consideration, the

amount paid by the complainants, date of proposed handing over

the possession and delay period, if any, have been detailed in the

following tabular form:

S.No. Heads £3 ation
1 Project name and loca 1 ko Eq uare”, Sector 109
P
2. Project area g
3. Mature of r.h% projec
4. |DTCP 1@
validlty 5
5. | Name of lic @q‘ ~
b.
7. -406-4 ﬂan Tower A
gr ltvﬁﬁi %3" page no.38 of the
f mmpialnt]
B. Unit measuring (super area) | 3808sq. ft.
[Annexure 2 at page no.38 of the
complaint]
' 9. | Date of allotment letter N/A
10. Eate of execution of buildet 4, 559013
uyer agreement
d |[Annexure 2 at page no.36 of the
complaint]
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11, | Date of S 6F canstruction . authority has decided the
of the project date of construction as
15.12.2015 which was E.ETEEd to
be taken as date of start of

construction for the same
project in other matters.
CR/1329/2019

it was admitted by the
respondent in his reply that the

construction was started in the
mnnth of December 2015 on

12.

Construction & Possess
clause

P ._ age 15 of the reply
,l '.ﬁ-' ﬁ

-"'4--r- the construction of

. That the company shall

buildingfcomplex
ich the said space is
within 36 months
“date of execution of

T :- ag .: I"
construction

b ter"&f later and apply

gr:mt of
feccupancy
. The: company on

\REE

[“occupancy/completion
shall issue final
allottee who shall
, thereof remit all

"5 4 That'the allottee hereby also
.gl':lrfh unﬁd‘i‘lﬂnna] period of 6
months after the completion date
as grace period to the company
after the expiry of aforesaid
period. (emphasis supplied)

i3,

Total sale consideration

Rs.76,12,068/-

|As per payment schedule at pagy
no. 57 of the complaint]

14.

Total amount paid by the

complainants

Rs.68,97,070/-

[As per unit statement dated
28.02.2020 at page 78 of the

Page 3 of 33



HARERA

2 GURUGRAM Complaint No. 3429 of 2020
B reply]
15. | Payment plan Construction linked payment
plan
16. | Due date of delivery of|15.062019
passession [Calculated from the date of start
of construction]
Grace period of 6 months is
allowed as has been decided in
CR no.1329 of 2019
17, | Offer of possession Not Offered
18. | Occupation Certificate | Not obtained
19. |Cancellation letter <5 :151]3 2020
:-I;-r 2 nexure RA at page no. 82 of
' i;. reply]
.""'F. i e i
an :(\11" e o N
e e 4 & -,
! L ".f_'h_ o
20, | Delay in ﬁ' very - 0 '
possession till the date _
decision i.e; 25.01 EEIEE ~l B |
Facts of the mmqﬁiﬂt: | ) 'FY
| . . II."E‘-
That the respnnder!{ hpﬁ@@um
01.06.2010 with the c{fmgiairaﬁs_ Kapoor, his father Mr.

B.R. Kapoor and, hla hﬁmgélz‘jﬁ?ﬁ:i:nr. In the said
agreement for sale, it was d respondent had
already received Rs. 4,‘?’4’]‘31 0007~ |?Jl;ﬂ1 the, ’all three family
members of cump’lamants. fm:lli‘ﬂing him. As per the said
agreement for sale in consideration of sum of Rs. 4,70,11,000/-
already paid by the buyer to the respondent in its entirety, the
respondent agreed to sell /transfer title and interest in40,000/- sq.
ft. super built-up area together with the proportionate indivisible
and impartible ownership right in the land underneath. In the said
agreement sale consideration was adjusted by the respondent

against the advance/unsecured loan of Rs. 4.10 crores paid by Mr.
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Sanjeev Kapoor, his father Mr. B.R. Kapoor and his brother Mr,

Pankaj Kapoor through a partnership firm M/s Ka poor Sales
corporation and Rs. 60.11 lac paid by Mr. B.R. Kapoor.

Thereafter, the respondent did not do anything for nearly 2.5
years and keep sitting with the amount collected from the
complainants and his family members and after much of
persuasion finally executed a builder buyer's agreement dated
04.02.2013. As per the agreamant, the complainants booked
| : t bearing No. 406-408 on
project of the respondent

.

admeasuring apprnxlmqtejy s@tr} 'ﬁte:ﬁnf'ngprnxlmately 3803 sq.
ft. (353.77 sq. metér) and mere& IFEE 082475 sq. ft. (230 sq.

meter). It was assumdfand representgd to ths,,;gumplmnams by the
respondent that t: l'ga-:i atfﬂf.'adﬁ tq.lcerL ﬂ:é Z’eﬁ uired necessary
approvals and san-:ﬂ:uns from the :mwﬁ authorities and
departments to dexiglnp aqd mmpiete tﬂ‘t mﬁ;used project on the
time.As per the said agmeﬁeat Qgﬂﬁaﬁ- consideration for the
sald commercial space was &g‘i'é“ﬁﬂ as Rs. 76,12,068/- and the

respondent had gﬂ@uwtﬁdﬁﬁ t@? rﬁpb ﬂf Rs. 6755,268/-

inclusive of 2 covered car, pquﬂngm =

commercial space for shnﬂ

04t Floor in Tower - A in'-_:_"r'

That in the safd builder huyer agreement the respondent has
again increased the time for completion of project to be three
more years. The same is opposed by the complainants due to the
fact that already 2.5 years has already been passed and the
complainants wish to increase further time for 3 more years, but
the respondent assured the complainants to compensate him for
the same. At the time of execution of the said builder buyer
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agreement, the respondent misusing its dominant position had
coerced and pressurized the complainants to sign the arbitrary,
illegal and unilateral terms of the said buyer's agreement and
when the complainants had objected to those arbitrary terms and
conditions of the said agreement and refused to sign the same, the
respondent threatened to forfeit the amountalready paid by the
complainants as sale consideration in respect ofthe said shops
and also to cancel their booking. The complainants having no
other option and to found dtﬁm:iglgﬁ helpless and being cheated
had under duress and coercig " .-:.5:': ed the said shops buyer’s

agreement. o L,‘_ ]
'- -.t {i

i "r_J“‘ .
On 01.02.2020 LhE‘*-' -Eiﬂ a _WEMH the site of the

respondent tusea’ the-pmgn!ss of thg‘prujéct b"ht was completely

shocked and sur{:dsqd tosee l‘hpt nesapntknf !,’Iﬂ.ﬁ made drastic
changes in the lajlbautﬂ_l" the ﬂt:l:lr in Whtq:h‘)f ;ﬂ‘lﬁmerma] space for

shop/restaurant Bqarmg Ne. {Dﬁ:ﬂ{-gﬁj allocated to the

ol ol
complainants, The mm:pﬁ% IEtEIy removed the
flooring/Lantern of the ath iG6F there ke double the height
of 3rd floor for nf @l%%{é ainants, Later on

asking from the ;mles l:rmﬂ.iigﬁrmﬁ ﬂaq p,rc§ectg and from other

sources it was found but that re#pﬁhdént in'lléu of making more

profit from the project has revised the building plan of the project

thereby converting the 3rd and 4th floor into one and designing
some theme restaurants in that place. The respondent has no right
to convert the allocated space of the complainants on said floor

without the permission of the complainants
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That as per the clause - 5.2 of the said buyer's agreement dated
04.02.2013, the respondent had agreed and promised to
complete the construction of the commercial space and deliver its
possession withina period of 36 months with a six (6) months
grace period thereon fromthe date of execution of the said buyer's
agreement. The relevant portion of clause - 5.2 of the shops
buyer’s agreement is reproduced herein for the kind perusal of the
Hon'ble Authority

ie! gonstruction of the said
I_.“, space is located within 36
$'Agreement or from the start

“The Company shall completes
building /complex wrr,ﬁ.‘rr w.hr b the:

Vet iﬂtar
et sslatery
However, the requﬁ‘qﬂlyﬂéh i !\\:}t s of said buyer's
agreement and [aﬁfeia" ‘o fulﬁll'ffﬁ 0 tions iiq has not delivered

possession of salé ih{ps even/ aﬁ;s‘un l:ga of filing of this
A1l

i

compliant. m
(AW ‘- .
That from the da #f oki , th dent
0 e ‘b@\wng’auﬂ t;?;’ y, the responden

had raised various dem.a.nﬁ!l f;'.;-r' nt of on complainants

towards the sale mnslde ratio /restaurant space and

n
the complainants é %ﬁﬁ %isﬁed all those

demands as per. th& huyers aﬁeﬂmeqt mfhnut any default or
delay on their parts and hﬁvt also’ f'l.tﬁl‘lleﬂ ‘otherwise also their
part of obligations as agreed in the buyer's agreement. The
complainants were and has always been ready and willing to fulfill
their part of agreement, if any pending.

That the complainants jointly and severally have paid the entire
sale consideration to the respondent for the said commercial
space as demanded as on day. The respondent has issued a
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11.
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combined /cumulative ledger statement for three agreement

executed with complainants from 01.08.08 to 31.03.14 and as per
the saidstatement the complainant have paid a total amount of Rs.
3,57,29,479/-That the respondent has issued receipts from the
date of booking inthe name of both the complainants towards the
payments made by the complainants to the respondent towards

sale consideration for thesaid commercial space.

That on the date agreed Eer ﬂ\e dEli'l-"EI‘}f of pussessiun i.e.
03.08.2016 of said commereia
according to the buyer's ag :-.,__‘;-.:_' nt, the complainants had
approached the respendedtanéf it&*?fﬁqe\f_unqu‘:rmg the status of
delivery of pussessim hﬁt nuhe bad hnihe'i:ed to provide any
satisfactory answﬁﬁﬁuuthe mmplemente ahkutﬂ;e completion and
delivery said shq;is. The cﬂmp}qlnqms,‘ th%‘ﬂéﬂn r kept running
from pillar to post as-H:Eng far l:he &e!l‘vel}' pfr!'le said space but
could not succeed as [he eupstrucmey;"u{ﬁ;e said project was
nowhere near to cﬂmp]e‘lﬂm aﬁﬁ’ ._ethﬁ Tjﬁpﬂndent has still not

delivered the completed p-nssé‘t‘s‘l’ﬁh""fsmd shn%:s

That the respun@n}. b}* mm%t& Eﬁy B%‘ﬂelwerfng of the
possession of the afurEEaIﬂ shops hi‘a Violatedl the terms and
conditions of the I:m:-.rers agreement and promises made at the
time of bookingof said shops. The respondent has also failed to
fulfill the promises and representation made it while selling the

said shops to the complainants,

That the cause of action accrued in favor of the complainants and
against the respondent on 01.06.10 when the agreement for sale
was executed and again on 04.02.2013 when the complainants
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had bookedthe said shops and it further arose when respondent

failed /neglected to deliver the said shops. The cause of action is

continuing and is still subsisting on day-to-day basis, as the

respondent has still not paid the interest for the delayed
possession to the complainants.

C. Relief sought by the complainants:

13, The complainants have sought following relief(s):

D+

L.

il.

1,

_ | n.l; for the said shops on
: g?hn from the date of
.' .ﬂrl vhgmg?'npnssess!un of said

Direct the %&bnnﬂ&ht 'mlj hﬂiﬂd v possession of

commercial sp#e(guﬁrﬂhuyr?tapraprbg;ﬁng No. 406-408 on
th i s
04 floor in Tower - J}J[g tﬁﬂé’w:t of the respondent

admeasuring apprm:imet‘taiyma-r‘ﬁ’rea of approximately 3808

sq. ft. (353 ??fq mﬁtm. cEw ﬁr rzws sq. ft. (230

5. meter)
~MDA

Direct the Tefp‘nndent lin / t‘esm'll:t ﬂie unauthorised
construction in the allotted space of the complainants, which
was purchased by the complainants against full payment as

per builder buyer agreement.

Reply by respondent

14. It is further submitted that, the respondent along with the

complainants, decided to develop the said project “Neo Square”.
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16.
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That complainants when observed that there will be a critical

delay in the development of the Dwarka Expressway, they
expressed their desire to dissolve their rights in the respondent, in
exchange of area of 40,000 sq, ft. in Tower-C of the project "Neo
square’. Thus, leaving the respondent alone midway to develop
the project.

That, when associated with the respondent, the complainants had
invested funds into the project. ln—lileu of the funds so invested, the

' LT

complainants requested thetespondent to convert these funds as
732! ;

advance payment against ba =:’H?‘: units in the project. To this
effect, Mr. B.R. Kapoor. L{mheg aﬁf *;h&-;ni‘uplalnants} also sent a

letter dated 31.05. gﬁm ﬁqﬁeﬂngﬁ?ﬂ%@dﬂt to convert the

r.
invested amount ds advances.” h'. “E, ‘2
e

j - .- o
That pursuant to the srequest nf 'd'ie co rl]fplaﬁrlﬂ the respondent
converted the runﬁs In{u the booking m;e; and executed an

l"'l!

agreement to sale W[th'ﬂm cﬂmgaai i earmarked units in

the project against r.he s‘aui[ .ﬁ&fmg_pﬁ

Therefore, it is hu mH E&ﬂ %:inants cannot fit
into the shoes of I‘ar’i e, 2 (d) of the Real
Estate [EEgulatmh aud [}E\#'Einpmaqt] ﬁﬂt. Eﬂﬂlﬁ. The case of the

complainants has to be viewed differently as the complainants

themselves were the promoters at the initiation of the said
project. The complainants were very well aware of the status of
the project when they desired for their loans advances to be
converted to booking advances. It is pertinent to note that the
complainants backed out from the project, with an ulterior motive

to extract unjust enrichment from the respondent.
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20.

21.
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That the agreement to sell dated 01.06.2010 and buyer's

agreement dated 04.02.2013 were executed between the
complainants and the respondent prior to coming into force of the
Real Estate (Regulation and Development) Act, 2016. The terms of
these agreements were as per the applicable laws at that point of

time.

That the delay penalty, if any, that can be claimed from the
respondent is only as per the tﬁrﬂw and conditions of the buyer's

agreement dated 04.02, Eﬁ'ﬂi 3
addition to the prescrih&d r [

the differential amuuuﬁﬂ{h he‘&l h
is most humbly suh@ﬂ:ﬂd fh&!’.f. I

y penalty is awarded in

the Buyer's Agreement, then
of “Compensation”. It
1 f'ﬁ mpensation is not

within the 1urisdig‘tkfr}ufthe Ld ﬁu}j'mnty \ h;_

.-"I! '-\.

That in the matt&r’ﬁfrﬂeel qu# m,-amar i:.vmmn (P) Ltd. Vs.
U0l & Ors (SCC Dlﬂlnp num 9302), ﬂ'ne*-l-f'm'hle High Court of

Bombay held t'.hat Q]m prqﬂs SE gbﬂﬂﬁ;}rém prospective in

nature and not rel:rdspuefﬂi’%’tﬂﬂifﬁu‘th er submitted that
retrospective appﬁtﬂfmnﬁuf e RERA Act, 2016
is uncﬂnstltunnnﬁl ﬁ“l:fﬂ'ﬁ‘ E@ﬁ@z to the agreements
should be solely govern b}' t]'!e tﬁﬁ%@ﬁgjﬂuns as laid down

in these agreements.

That it is further submitted that if a project registered with RERA,
it can be held liable only for future deadlines, those it might
breach after registration with the Authority. Any default before
the registration is beyond the ambit of RERA and beyond the
purview of the RERA Act, 2016 and hence beyond the jurisdiction
of the Ld. Authority. It is submitted that in this particular case the
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23,

24.
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obligation of the promoter to complete the project as per RERA
registration is 23.08.2021

That in terms of the agreement to sale, the booking advances was
adjusted towards the basic sale price and EDC/IDC. However, the
complainants were still liable to pay stamp duty, registration fee,
maintenance charges, service tax, VAT, BOCW cess, other charges
including taxes as required by law.

At the very outset, the raspnndﬁt l?umhly submits that as per the
payment plan, attached to- --- -' s agreement, 10% of the
Basic Sale Price (BSP) was s aid &
booking of the said
Development Ehaf'ﬁs [Emﬁ.,ﬁ.-h,#ﬁfr
Charges (1DC) w?i:it:f be paid 45
signing of the %l##menﬂ; #l[lqj n!a'l ;Eﬁf r the payment
schedule the l:cn‘qph TF 1# ' )

lia -E'-&- y, on Notice of

Possession- the IF @-.

: AN

Charges, as applmabi‘&-&ﬁ?ﬂiﬁh plicable stamp duty,

registration fee, a mz ge tax, BOCW Cess,

VAT and other 3& ﬁw dE:r the Buyer's

Agreement andfm"’pgllﬁahﬁlamaaradfhas to be paid as and
when demanded. '

of BSP + External
re Development

f booking or on

mp duty and other

That timely payment of installments and other applicable stamp
duty, taxes etc. is the essence of the agreement. Any default in
such payments hampers the construction process of the said
space. It was clearly agreed by the complainants to make all

payments as per the payment plan
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27.

28.
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It is further submitted that, as per the accounts statement, an

amount of Rs. 21,95,494 /- is still outstanding, including statutory
taxes which has not been paid by the complainants till date, While
signing the agreement the complainants had agreed in clause 10 of
the buyer’s agreement to pay all taxes, charges, levies, cess etc. on
demand and incase of delay the same shall be paid with interest.

That the complainants have been time and again requested to

clear all the dues, mcluding the tax amount due on the unit
é" .llﬁ

allotted to the cnmplainant!, _ Y over the period, payment

has not come through Ev f5 epeated reminders. These
requests of the respupd;&qrt 1;, Saa\f ears all these years
and are being hla‘;ﬂmly ‘I‘glﬁ:;r:a?“r'_l ) : bﬁn‘@lainants and as a
result the respundentmas not received anf I:E}rr.penl: till date with
respect to the nmmﬁding ﬂtiﬁtmts,TIHt ammenr request was

also sent to the dpmplainﬁnt‘s "ﬂdE pay, q:t,,‘reﬂuest letter dated
22.01.2020, requeaﬂn'g}mb dlearance q&"' ahé' dues ASAP. All the

requests have been col i”’“ﬁ ; ﬂte complainants,
eq ﬁn? fe

That when the ou ;stgndmg %a ’id not.come in despite of
reminders by letth‘sfnm:'l &Ilﬁ. gjg récﬁt was bound to send
a notice dated 15.03.2020 gl‘.-'lng a ﬂ’l}hl ux#nﬂumt}r to pay the

outstanding dues failing which the respundent will be forced to

cancel the allotment.

That keeping in mind the covid situation, the respondent afforded
the complainants 5 (five) months to clear the outstanding dues
after sending the Notice. However, the complainants deliberately
ignored the final opportunity and did not clear the outstanding
dues. Left with no other option, the respondent exercised its rights
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29,

30,

3L

32.

HARERA
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to cancel the allotment as per section 11(5) of the Real Estate
(Regulation & Development) Act, 2016,

As per section 11(5), the respondent invoked clause 4.5 of the
buyer's agreement thereby terminating the buyer's agreement
and cancelling the unit allotted to the complainants by sending a
letter of cancellation dated 14.08.2020.

It is submitted that clause 5.2 of the buyer's agreement provides
that the company shall co
building within which the s2
from the date of Efo:utiu of this's
construction, Wh]f.'h??%\ﬂﬂg T i \MQ. grace period of 6
months is also meni;aneﬂqn.- o eﬁf lragreemenl; It is
submitted that |;1m gald huyer s ,qgreemqrtt
04.02.2013 and ﬂ;d con: n_ 5 q the month of
December 2015. A&"ﬁap@ ngi;,r th

handing over the pn:s\s#ﬁ’lnkf e
in terms of the buyer's. agreer -"‘ljprﬁl terms of the RERA

registration and hence, tb‘g TENF dism:ssed

That the Ld. Aul:erlBty*fn er'%u .ﬁtnr Nijhawan vs
M/s Neo Devefng&r; Pvt, Ei?!.iq?__:qp]ajh! h{?:.\;??ﬂ of 2019 vide
order dated 05.09.2019, which pertains to the same project "Neo

Square”, has held that the construction of the project has started
on 15.12.2015 and the due date of possession was 15.06.2019,

'.._t the construction of the said

spac "f § located within 36 months

or from the start of

as executed on

pecified date’ for

It is submitted that in this instant project as per the RERA
Registration, the date of completion of the project is 23.08.2021.
Moreover, due to the on-going Covid-19 situation across the world
and the nation, force majure clause has been applied and various
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33.

34.

35.

36.

HARERA
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authorities have given extension to promoters for completion of

on-going projects. It is also pertinent to note that the Respondent
has already applied for the Occupation Certificate on 24.02.2020
for the project.

It is also humbly submitted that the respondent has already
received the approval of firefighting scheme vide Memo No.
F5/2020/110 dated 20.04.2020

That the complainants are tljﬂﬂ&h shlﬁ: its onus of failure on the

g Rl

respondent as it is the complainan ._ﬁhn failed to comply his part

the instalments in time

of obligation and mIEEI‘Eb ."'r'J
1‘

despite repeated pagl:pﬁrg* ’&W@ » \ﬁs[ng sent by the
respondent from tlmg‘tp a1

Copies of all the relwant dncumeTH have bl‘.[ﬁ'h ﬁ]ed and placed on
record. Their auﬂ]ﬁiﬂr:itj; is not %n ﬂlspﬂ.lte Hﬁﬂte. the complaint
can be decided on tﬁe t\msts of these u.p?féautéd documents and

submission made by tha pqﬂlﬁ, 9 %
l".. . o

Written arguments ﬂled“ﬁy hal:h’Ihe‘ﬁ}ﬂ

Both the parties qut rfllgd{t%'ig l@q#r&g arguments. The

complainants have |submitted " the™, written] arguments on
26.07.2021 and the rhspnndhnt ’Ims EuHmfI:ted their written
arguments on 23.07.2021 and reiterated their earlier version as

contended in the pleadings.

F. Jurisdiction of the authority:

37.

The plea of the respondent regarding rejection of complaint on

ground of jurisdiction stands rejected. The authority observes that
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it has territorial as well as subject matter jurisdiction to adjudicate

the present complaint for the reasons given below.
F.1 Territorial jurisdiction
As per notification no. 1/92/2017-1TCP dated 14.12.2017 issued

by Town and Country Planning Department, the jurisdiction of
Real Estate Regulatory Authority, Gurugram shall be entire

Gurugram District for all purpuse with offices situated in

authority has ccrmplete

. il
v Lol
present cumplamt. ;‘,_“ v Hr-.‘f;— fmﬁ “\

._.,.- = al

F.11 Subject maf@‘}ﬂﬁsdjﬁlun

Section 11(4)(a) urth% ﬁ-:t, 2q1 f
be responsible tmﬂi;b dj:te? as.

11(4)(a) is reprndd’%f
Section11(4)(a) ™~ /E RECY

Be responsible’ %ﬂ abligations, r :'Fjﬁ-'r- functions
under the provisio s ACt e rules,o wlations made
thereunder or to the aliotteés as pe o for sale, or to
the association of nﬂqttﬁ. s the case .'[1:1:}' bbl tﬂ'{ thi' conveyance of
all the apartments’ plots or bulldings, ds the casé may be, to the
allottees, or the common areas to the association of allottees or the

competent authority, as the case may be;
Section 34-Functions of the Authority:

r..l‘Ih
e promoter shall

for sale. Section

34(f) of the Act provides to ensure compliance of the obligations
cast upon the promoters, the allottees and the real estate agents
under this Act and the rules and regulations made thereunder.

50, in view of the provisions of the Act quoted above, the authority

has complete jurisdiction to decide the complaint regarding non-
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compliance of obligations by the promoter leaving aside

compensation which is to be decided by the adjudicating officer if
pursued by the complainants at a later stage.

Findings on the objections raised by the respondent:
Objection regarding complainants is in breach of agreement

for non-invocation of arbitration.

The respondent has raised an. ol f:ctmn that the complainants

d 'l -

have not invoked arbitration -_-__-_"7_;-;'- i ngs as per the provisions of
flat buyer's agreement which ¢ofitains provisions regarding

l;gq 1, case of breach of

@‘annrpn rated w.rit

“Clause 20: T _l;',‘_‘tn!mse Jqf H'ﬂ_ﬁ'hl >
parties, fncludin _.-E‘.ﬁwcl‘ "J}ﬂ interpretd
agreement, the somle F

arbitrator appoin mﬁir & ny. The venue of
iige'of arbitration shall

arbitration shall be Hgﬁ}h :-J
be English. The costs o ratton shall be b
The respondent Euntendedqﬁﬁﬁf;er the terms & conditions of

the present
tion of o sole

the appiicatiun e parties, it was
specifically agreed-that in- thr.- f.-wmtuﬂlltr of any dispute, if any,
with respect to the ﬁmﬁsinnui éﬂﬂﬁ&d unit 'hjr the complainants,
the same shall be adjudicated through arbitration mechanism. The
authority is of the opinion that the jurisdiction of the authority
cannot be fettered by the existence of an arbitration clause in the
buyer's agreement as it may be noted that section 79 of the Act
bars the jurisdiction of civil courts about any matter which falls
within the purview of this authority, or the Real Estate Appellate

Tribunal. Thus, the intention to render such disputes as non-
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arbitrable seems to be clear. Also, section 88 of the Act says that

the provisions of this Act shall be in addition to and not in
derogation of the provisions of any other law for the time being in
force. Further, the authority puts reliance on catena of judgments
of the Hon'ble Supreme Court, particularly in National Seeds
Corporation Limited v. M. Madhusudhan Reddy & Anr. (2012) 2
SCC 506, wherein it has been held that the remedies provided
under the Consumer Protection Act are in addition to and not in
derogation of the other iaw;‘i_‘ .@‘L‘ﬁ, consequently the authority

would not be bound to re to arbitration even if the

agreement between ﬂ]q,pa:ti id, an jﬁumt‘lun clause. Further,
in Aftab Singh an.d'l q‘?.-g, "ﬂ' nd Ltd and ors,
Consumer case nu,n ﬁl uf‘ﬁj’! duﬂﬂb;i"' 13.07.2017, the
National Eﬂnsunf&; ﬁrispu];as:j"ﬁedf 1552 Euﬁ&slun New Delhi
(NCDRC) has hﬂi‘&:ar I:he aﬂmlﬁti i

between the :umfl,lg]n}ql:# and hulmeé ‘Eﬂﬂ not circumscribe

the jurisdiction of a c‘ﬁq\s@g{ ?he'ref gaﬁ: paras are reproduced

J.'q_ 1 .|:|‘ '-
below:

"49, S'm "J.'ﬂ R&V!ﬁﬁ%ﬂ&ﬂﬂun 79 of
the enﬁctgﬂ . wlation and

Development) m:t, 16 5 Rﬂﬂ.’ Estate Act")
Seetion 79 0f the said Aﬁ;@ﬁﬁﬁr

"79. Bar of jurisdiction - No civil court shall have jurisdiction
to entertain any suit or proceeding in respect of any matter
which the Authority or the edjudicating officer or the
Appellate Tribunal it empowered by or under this Act o
determine and no injunction shall be granted by any court or
other authority in respect of any action taken or to be taken
in pursuance of any power conferred by or under this Act.”

™

nj E‘lau.ie in agreements

It can thus, be seen that the said provision expressly
ousts the jurisdiction of the Civil Court in respect of any
matter which the Real Estote Regulatory Authority,
established under Sub-section (1) of Section 20 or the
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Adjudicating Officer, appointed under Sub-section (1) of
Section 71 or the Real Estate Appellant Tribunal established
under Section 43 of the Real Estate Act, is empowered to
determine. Hence, in view of the binding dictum of the
Hon'ble Supreme Court in A. Awyaswamy (supra), the
matters/disputes, which the Authorities under the Real
Estate Act are empowered to decide ore non-arbitrable,
notwithstanding an Arbitration Agreement between the
parties to such matters, which, to a large extent, are similar
to the disputes falling for resolution under the Consumer Act.

36, Consequently, we unhesitatingly reject the arguments on
behalf of the Builder and hold that an Arbitration Clause in
the aforestated kipd —of Agreements  between  the
Complainant and the  Bullg ¥ acannot circumscribe the
furisdiction of a Cons 3
amendments made to Section B6f the Arbitration Act.”
40. While considering I:he".j *, of ' mal

a0 LA A
before a consumer m f‘.-1~. fact of an existing
. e W

arbitration cIaus?ﬁ";@EH{ hﬁhéﬁlﬁ;ﬁirer re LI ent, the Hon'ble
Supreme Cnurti?;t? tltﬁg_;l;;ﬁ;ﬁjlﬂ{??’i]ma _ F Land Ltd, V,
Aftab Singh tnigﬁq;fq:ﬁ piﬁqordn% {ﬁanﬂma in civil
appeal no. 23512-23513 of 2017 decided on 10.12.2018 has
upheld the aforesaid jiidgement of

Article 141 of the Conskitul

and as provided in

the law declared by the

Supreme Court s@ipeﬁj‘n .é‘:" A ithin the territory
of India and accuﬂdif]'gﬂr,dﬁ ] is bound by the aforesaid
view. The mlevaq&g}{aiﬁ.ﬁ mdéé:ﬁ@itgﬁéﬁed by the Supreme
Court is reproduced below:

“25. This Court in the series of judgments as noticed above
considered the provisions of Consumer Protection Act. 1986
as well as Arbitration Act, 1996 and laid down that
complaint under Consumer Protection Act being a special
remedy, despite there being an arbitration agreement the
proceedings before Consumer Forum have to go on and no
error committed by Consumer Forum on refecting the
application. There is reason for not interjecting proceedings
under Consumer Protection Act on the strength an
arbitration agreement by Act. 1996 The remedy under
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Consumer Protection Act is a remedy provided to a consumer
when there is a defect in any goods or services. The complaint
means any allegation in writing made by a complainant has
also been explained in Section 2(c) of the Act. The remedy
under the Consumer Protection Act is confined to complaint
by consumer as defined under the Act for defect or
deficiencies coused by a service provider, the cheap and o
quick remedy has been provided to the consumer which [s the
object and purpose of the Act as noticed above.”
Therefore, in view of the above judgements and considering the

provisions of the Act, the authority is of the view that complainant
is well within their rights to seek a special remedy available in a
beneficial Act such as the Consume j_-_;rmactlan Act, 1986 and Act

jurisdiction to entgrtaih ﬁq ::D:mp

not require to be fe&r{ed to arb’ltmtmn ne&s% ly.
G. I1. Objection regmhmg. Tlmelg: ph*n;‘fnﬁ‘

The respondent qfﬁs “alleged ;ha-.t I;hgr mmplamants having

breached the terms &q& @Pﬂhﬂ.ﬁ&ﬁfﬂ@i@'&&ment and contract
by defaulting in making hﬂgﬁwts Further the above-

mentioned contention /is I.E\ by the builder buyer
agreement Execué:l ﬂefnge hha% Elause 4.4 provides
that timely payr&ents& of the mstﬂhquand other charges as

stated in the payment plan as and when demanded is essence of

the agreement.

But The respondent cannot take advantage of this objection of
timely payments being himself at wrong firstly by still not
obtaining the occupation certificate and offering the possession of
the unit despite being delay of 2 years, 7 months, 10 days and the
complainants have already paid 90% of the total sale
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consideration till date. Therefore, the respondent itself failed to

complete its contractual and statutory obligations. Moreover,
there is no document on file to support the contentions of the

respondent regarding delay in timely payments.

G Objection regarding jurisdiction of authority w.r.t. buyer's

agreement executed prior to coming into force of the Act

Another contention of the respondent is that authority is deprived
of the jurisdiction to go lnt:-'{:i .

P! tation of, or rights of the
3 Nith the apartment buyer's
agreement executed hetwﬁerg }hq I.]:r.:u'i.*lmﬁ and no agreement for
sale as referred to unﬂﬂr _ Favis f fa,ﬂct-:}r the said rules

has been execute ﬁtm{ se }lllﬁg:lﬂt}f Is of the view
that the Act no Era— prnm;iqa, qﬁi‘ in:-.m he’.?sn-cpnstrued that all

parties inter-se in accorda

{'.

ol
"i-'_l_t'- ¥

previous agreernqnts will be Fe "?"" _;_ummg into force of
the Act. ThEFEfDrE}Sﬁ‘lﬁ b{qwi uFth es and agreement
have to be read and inte uwever if the Act
has provided for dealing clﬂc provisions/situation

in a speciﬁcjparii%% f% E %mn will be dealt
with in accorda th les after the date of
coming into fumﬁl_t_]ﬁ_ﬂ'l_e m@;&g ﬂ)_g:ﬂlg;lﬂ@pﬂﬂus provisions of
the Act save the provisions of the agreements made between the
buyers and sellers. The said contention has been upheld in the

landmark judgment of Neelkamal Realtors Suburban Pvt. Ltd.
Vs. UOI and others. (W.P 2737 of 2017) which provides as under;

"11%. Under the provisions of Section 18, the delay in handing
over the possession would be counted from the date
mentioned in the agreement for sale entered into by the
promoter and the allottee prior to s registration under
RERA. Under the provisions of RERA, the promoter is
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given a facility to revise the date of completion of project
and declare the same under Saction 4. The RERA does
not contemplate rewriting of contract between the flat
purchaser and the promoter.....

122. We have aiready discussed that obove stated provisions
of the RERA are not retrospective in nature. They may to
some extent be having a retroactive or guasi retrooctive
effect but then on that ground the validity of the
provisions of RERA cannot be chaollenged, The
FParliament is competent enough to legisiate law having
retrospective or refroactive effect A law can be even
framed to affect subsisting / existing contractual rights
between the parties in the larger public interest. We do
not have any doubt imour mind that the RERA has been
framed in the |arger r biic interest after a thorough
study and discusslon i --' d‘? the highest level by the
Standing Commif f _i-' Sefect Committee, which
submitted its detdiles '-ut--"'-.-_

Also, in appeal no. 17 yﬁ 019 titled as ..-;i_;- Eye Developer Pvt.

Ltd. Vs. Ishwer .ff pa,-iniorder, dafed 17.12.2019 the
= | TH ;

pellate Tri has obgerved-

Haryana Real Est
AN | )

34, Thus, kees ing i vi resatd discusion, we are of
the e Edaﬂp thgip ;n is of the Act are
qua ’ﬁ EIP It in oF peration undm
qoplica; rj. T rERITIET e :.'._'.'..-.--_p arefd intg #ven
prior o coming r"'"'i""ﬁ"ﬁ“ Act where the

Wi =
gl lll'f Ii ]a ﬂ.l”—* of completion. Hence

in case of delay i theofféf/delivery of possession as per

ent for sale the

S A
af interest as

pru;.dﬁ'é‘ﬂ dleds of _H: a. :ﬂqﬁad, urfair and

unregsanable | fate_of com ioned in the
ﬂyreeman: ﬁ.lr sale is liahle to be ignored.”

The agreements are sacrosanct save and except for the provisions
which have been abrogated by the Act itself. Further, it is noted
that the builder-buyer agreements have been executed in the
manner that there is no scope left to the allottee to negotiate any
of the clauses contained therein. Therefore, the authority is of the
view that the charges payable under various heads shall be

payable as per the agreed terms and conditions of the agreement
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subject to the condition that the same are in accordance with the

plans/permissions approved by the respective
departments/competent authorities and are not in contravention
of any other Act, rules, statutes, instructions, directions issued

thereunder and are not unreasonable or exorbitant in nature,

H. Findings regarding relief sought by the complainants:

H.1 Direct the respondent to pay the interest at the rate of 18%

41.

42.

pa. on the total sale consideration amounting to Rs.

67,55,268/- paid by the qq’mg]a!,nants for the said shops on
account of delay in delivering pc ion

"l

In the present ::nrnf:lalm, H:n& cumﬁ'ﬂm‘ﬂj:ts intend to continue
with the project’ am:l is s;m_lﬁelay ‘pﬂﬁsﬁa‘sinn charges as
provided under tl{n.a pTD‘i.HS!lrtﬂ"SEtﬂun ]',Eili a‘tl:'he Act. Sec. 1B(1)

proviso reads as l.‘l,l‘lﬂei' I

Section 18:- ﬂen@'n nf ainnunl}h'mihmpenmﬂun
"-\-....r.u.-l"

if the pmmu!:e’rbﬂ'ﬂﬂifgm _jr!]nab.fe to give possession of
an apartment, p!ﬂf‘

Providediehat wihers dn .::Ha&mﬁs fnummﬁmﬂ to withdraw from

the project,. hp shall he paid, by-the promoter, interest Jor every
manth daf delay, till the hariding over ofithe pbsses.ﬂuﬂ at such rate
as may be preseribed

At the outset, it is relevant to comment on the preset possession
clause of the agreement wherein the possession has been
subjected to all kinds of terms and conditions of this agreement
and the complainants not being in default under any provisions of
this agreement and compliance with all provisions, formalities and
documentation as prescribed by the promoter. The drafting of this
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clause and incorporation of such conditions are not only vague

and uncertain but so heavily loaded in favour of the promoter and
against the allottee that even formalities and documentations etc.
as prescribed by the promoter may make the possession clause
irrelevant for the purpose of allottee and the commitment date for
handing over possession loses its meaning.

The buyer's agreement is a pivotal legal document which should
ensure that the rights and liahUmEs of both builders/promoters

Ladd

. :‘_ scted u;candjd!y The apartment

between the huyeﬁ?ﬂ u -E._-. T
parties to have a j‘gﬂ ﬁrafted a‘pm‘tmEnt h%e;l:: agreement which
would thereby péateq the, rig*'ttspf Pnl:h the @I}der and buyer in
the unfortunate Aﬂﬂg& ﬂfﬂ di te 1111131 l’g‘ig"ﬂﬂse It should be
drafted in the slmﬁlle qﬂth urm |guu _‘ ngiage which may be
understood by a caﬂtmﬁi‘t manlwl_:,lslﬁ”‘ ordinary educational
background. It should cnntﬁTﬁ""ﬁ rwislun with regard to
stipulated time u&eﬁ a'h M %5103% ).Pf partment, plot or
building, as the case.may be and the ri t,.uf the buyer /allottee in
case of delay in pmﬂé&ﬂinn an thelun{lti pr ﬁ]ﬁ' period it was a
general practice among the promoters/developers to invariably
draft the terms of the apartment buyer’s agreement in a manner
that benefited only the promoters/developers. It had arbitrary,
unilateral, and unclear clauses that either blatantly favoured the
promoters/developers or gave them the benefit of doubt because

of the total absence of clarity over the matter.
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44. The authority has gone through the possession clause of the

45,

agreement. At the outset, it is relevant to comment on the pre-set
possession clause of the agreement wherein the possession has
been subjected to all kinds of terms and conditions of this
agreement and the complainants not being in default under any
provisions of this agreements and in compliance with all
provisions, formalities and documentation as prescribed by the
promoter. The drafting of this t:lause and m::urpuratmn of such

conditions are not only uag;m a

in favour of the promoter 'bﬁ%st the allottee that even a
"

single default by the ﬂ'ﬂl}éﬂlk | ﬁtﬂ_lllng formalities and

documentations etl;.f a;j:-:esﬁ-'l '

ibed by 'ﬁf}%{;ter may make the
%2

possession clause mrqlevant Tur ﬁpurj}h allottee and the

commitment date iﬂl‘ handing l:uf!rﬁ-r ?oﬁes@,cm ses its meaning.

The tntmpnranﬂn, ,uiif such c]ay.s& i Egé S.apartment buyer's

agreement by the rm r is ju j t e liability towards

timely delivery of su'h uiﬁr—un q dﬁﬁ;ﬂ/e the allottee of his

right accruing after dela}' i pmﬁﬂa’mﬂﬁ his is just to comment as
to how the hu.ideﬁh% ﬁﬁlﬂﬁrﬁ] mtiun and drafted
such mischievous clause in the agreement am:l ’the allottee is left
with no option but to'sign on the'd:iﬂ&tﬂmés. .

Admissibility of grace period: The respondent promoter has
proposed to handover the possession of the unit within 36 months
from the date of execution of this agreement or from the start of
construction whichever is later. In the present case, the promoter
is seeking 6 months' time as grace period. The grace period of 6
months is allowed as has been decided by the authority in CR No,
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1329 of 2019. Therefore, the due date of possession comes out to
be 15.06.2019.

Admissibility of delay possession charges at prescribed rate
of Interest: The complainants are seeking delay possession
charges however, proviso to section 18 provides that where an
allottee does not intend to withdraw from the project, he shall be
paid, by the promoter, interest for every month of delay, till the
handing over of possession, at sw:hlfrate as may be prescribed and
EE{»the rules. Rule 15 has been

it has been prescribed underh_.__

reproduced as under:

Rule 15, Prescribei @ ofinterest- [Prov
section 18 an , ﬁ ‘and subs
section 19] Ko

1) Fcpf ﬁzﬁ purpuée af pmin‘m to'sectiun 12; section
18; and sub-seetions {4) dnd (7] of section 19, the

"f tat H‘le' te pre ! shall be the State

B P’ﬂh‘? hﬁ W rﬂf lending rate
Provided tﬁmt fﬂ thg State ﬂﬁd{a marginal cost
of lending rate

_ ﬂ;jﬁyan be replaced by
such bem:hmark irdtes wihith the State Bank of
India may m hme to time qrﬂr lending to the general
il i"” RERA

The legislature ln{-1 W t]-‘?n ngte'legislatmn under
the provision of mle 15 has determined the

prescribed rate of interest. The rate of interest so determined by
the legislature, is reasonable and if the said rule is followed to

award the interest, it will ensure uniform practice in all the cases.

Consequently, as per website of the State Bank of India ie.,
https://sbi.co.n, the marginal cost of lending rate (in short,
MCLR) as on date ie, 25.01.2022 is @ 7.30%. Accordingly, the
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prescribed rate of interest will be marginal cost of lending rate
+2% i.e, 9.30%.

The definition of term ‘interest’ as defined under section 2(za) of
the Act provides that the rate of interest chargeable from the
allottee by the promoter, in case of default, shall be equal to the
rate of interest which the promoter shall be liable to pay the
allottee, in case of default. The relevant section is reproduced
below: g
“(za) "interest" --;,'-
promater or the allottee, asithe
Explanation. —Fortfie, :" _ d
(i)  the rate‘gf interest chargdable. from the allottee by
mep rﬂh - ‘ :- .-.: ,_|__' e
ratg afinterest

thie allottes, .f m.';e 9_.’ defal

(ii) fﬁtfrestp th e promater to the allottee
shall be from the ﬂﬁﬁ arer received the
a miqr’:;hy a n‘l f till the date the amount
or e ' theren is refunded, and

Therefore, Intereéog ?&gaﬁpi ﬂﬁﬁme complainants

shall be charged at the_ rate,_ie, 9.30% by the
.'1' 1 ll

respondent/ pruniﬂtﬂr wl:&& Es the ﬂ asis héing granted to the
complainants in case of delayed possession charges.

On consideration of the documents available on record and
submissions made by both the parties, the authority is satisfied
that the respondent is in contravention of the sectdon 11(4)(a) of
the Act by not handing over possession by the due date as per the
agreement. By virtue of clause 5.2 & 5.4 of the buyer's agreement
executed between the parties on 04.02.2013. The developer
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proposes to hand over the possession of the apartment within 36

months from the date of execution of this agreement or from the
start of construction whichever is later with an additional period
of 6 months as grace period. The date of start of construction of
the project is on 15.12.2015 + six months of grace period is
allowed so the possession of the booked unit was to be delivered
on or before 15.06.2019. The respondent has been applied for the
occupation certificate on 24, 02.2020 and same has not been

Hr\- o, |
received yet from the ::nmpgﬁ_ it althc

considered view that there i 1y 0l

to offer physical posses _ allotted unit to the
complainants as pe 3 ‘ 1 e of the buyer's
greement dated (0 /een the parties. It is

5 obligations and

agreement dated

04.02.2013 to hand over thin the stipulated
period.

Section 19(10) of the Act obligites the allottee to take possession

ma &! f&%l‘,@at& of receipt of
occupation certi ase\nﬁ-gl hmti The respondent
has been applied r the‘ncmpJ&n? ﬂchte-‘nh 24.02.2020 and

same has not been received yet from the competent authority

of the subject u t

Therefore, in the interest of natural justice, the complainants
should be given 2 months' time from the date of offer of
possession. This 2 months’ of reasonable time is being given to the
complainants keeping in mind that even after intimation of
possession practically he has to arrange a lot of logistics and
requisite documents including but not limited to inspection of the
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completely finished unit but this is subject to that the unit being

handed over at the time of taking possession is in habitable
condition. It is further clarified that the delay possession charges
shall be payable from the due date of possession + six months of
grace period is allowed i.e. 15.06.2019 till actual handing over of
possession or offer of possession plus 2 months whichever is
earlier,

Accordingly, the non- cnmphaq.aa-ﬁnf the mandate contained in
I'\-.l {i'.-‘!,‘ _:

the respondent is establishe such the complainants are
entitled to delay p-uj;se:\sﬁfb rate of interest ie
9.30% p.a. wef 1 & a over of possession

'whi %&: is earlier as per

provisions of seq;tnn 18(1) QF e ﬂc d:[{eaﬂ @‘Ish rule 15 of the
1

rules and section Q_Jnf the A?
A
H.2 Direct the res[:qngenl to hindnyaq the possession of

commercial space for shop/restaurant bearing no. 406-408
on 4th floor in tower A in the said pm]e:t of the respondent
admeasuring approximate jy area of approximately

3808 sq. ft. 14 i‘:i A
The respondent {"has aﬂ:&ﬁd fdrii_]f" nfll:rle -aher mentioned

project on 24.02.2020. So, in Sut‘h a situation nu direction can be

or offer of posse

given to the respondent to handover the possession of the subject
unit, as the possession cannot be offered till the occupation
certificate for the subject unit has been obtained.

H.3 Restrict the unauthorised construction in the allotted
space of the complainants which was purchased by the

complainants against full payment as per builder buyer
agreement.
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The complainants have alleged in his complaint that the

complainants have visited the site on 01.02.2020 to see the
progress of the project but the respondent has made drastic
changes in the layout of the floor, The respondent has completely
removed the flooring/ lantern of the 4 floor thereby make double
the height of 3™ floor for unknown reasons Further the
complainants have submitted that the respondent in view of
making more profit from the project, it has revised the building

Bty

plans thereby converting 3-{ .~::nh-h:'- into one and designing

by ol [ 7

at place
in lantern/flooring éviad
respondent has derﬁéﬁe angesin
the unit allocat &%' BA. T
comply with mi%

case thereisa rm}iﬁg

P

Observations on

tower A in the project "Neo by the respondent builder for
a total cnmider“ #Rﬁé%’@ﬂ' ‘il%er the payment
schedule given np--pa%é ,El?g:,f Tﬂ; Iﬂ Aﬁer that BBA was
executed on Mbﬂrz’l}ﬁ ie—%' aﬁxlldent I."m er continued to
receive the payments against the allotted unit. It has brought on
record that the complainants had deposited several amounts
against the allotted unit and paid a sum of Rs. 68,97,070/- as per
unit statement dated 28.02.2020 at page 78 of the reply. It is to be
noted that no demands were raised against /for instalments due

towards consideration of allotted unit rather the demands vide
letters dated 22.01.2020 were raised in respect of outstanding
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VAT payments and this led to cancellation of his unit vide letter
dated 15.03.2020 and 14.08.2020.

There is nothing on record to show that after cancellation of the
allotted unit vide letter dated 15.03.2020 and 14.08.2020 the
respondent builder returned the remaining paid up amount to the
complainants after deducting 10% of total price of the said unit as
per clause 4.5 of the buyer's agreement dated 04.02.2013. 50, on
this ground alone, the cancgﬂf.ﬁp%ﬂ_{ allotted unit is liable to be

PR |
set aside. Even otherwise he cance
o :-"rﬁ'r
; AR A b P i
the respondent builder is not as per the provisions of regulation

v LTS
11 of 2018 framed by the Hatyana Real Estate Regulatory

Authority, difg. dedlictioh ol 10% of total sale

i
=8

lation of the allotted unit by

S X =

consideration as E est money and sending the remaining

amount to the allottee immediately. ut that was & |so not done. So,

on this ground al . nce latn lne unit is not valid in the
eyes of law. The complainan 11 e paid " payment of the unit
and the unit is still rlJ plete <aricellation letter as per
annexures RB and R9 are of 15.03: El] and 14.08.2020 whereas
the complaint m%ﬂﬁd %ﬂz@.ﬂ%m of cancellation
of the units, the Fffiifﬁt iﬁ:.a?'ﬂ ir lete.and even today there is
no OC. It seems ﬂl(‘at'ﬁﬁéejﬂlhllg ..JIE by the énmplaint filed by
the allottee, the promoter has cancelled the unit although no
substantial amount is due towards allottee and even if it is due,
the allottee will not make the payment as project is already
delayed. Hon'ble Supreme Court has also observed in many cases
that in case of delay in projects, the allottee cannot be forced to
make payments when he is not sure about the possession. The

project being delayed the allottee is entitled for delayed
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possession charges and whatever dues have been shown by the

promoter is not the correct depictions of dues as no adjustment of
delayed possession charges have been made. The cancellation is
also not as per BBA and same is set aside exercising powers under
section 11 (5) of the Act, 2016.

The complainants have placed Facebook screenshots from the
page of neo developers pvt. Ltd. for the date of start of
construction such as 29.10.2012,30.01.2013 and 23.04.2013 but

Pt T
whether any authenticity: n igvsame can be given for

'_.ﬂrﬁ}ﬂ'h
commencement of construction The answer is in negative. While

F which was decided on
5 ﬂl %. nject that the date

r and issue the
following directi f 2016 to ensure

compliance of d%k_l;!r[re&s_yj WMNH as per the

function entrusted to the authority under section 34(f) of the Act
of 2016:

i. The respondent is directed to pay the interest at the
prescribed rate i.e. 9.30% per annum for every month of
delay on the amount paid by the complainants from due
date of possession + six months of grace period is allowed

i.e. 15.06.2019 till actual handing over of possession or
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offer of possession plus 2 months whichever is earlier, The

arrears of interest accrued so far shall be paid to the
complainants within 90 days from the date of this order as
per rule 16{2) of the rules.

ii. The complainants are directed to pay outstanding dues, if
any, after adjustment of interest for the delayed period.

iil. The rate of interest chargeable from the
cnmplalnautsfalluttees h}r the pmmater in case of default

iv.

L

cnmplamant& whir: is not the art of buyer’s agreement.

55. Complaint ﬂﬂndﬁH f% R P R A

56. File be cunsignﬂ@%?‘% {_,J f\:-" E_% ; J,_:H |1"'1.-"FI
v, I L W‘ﬂ

(Vijay Kufiar Goyal) (Dr. KK Khandelwal)

Member Chairman
Haryana Real Estate Regulatory Authority, Gurugram

Dated: 25.01.2022
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