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BEFORE THE HARYANA REAL ESTATE REGULATORY
AUTHORITY, GURUGRAM

Complaint no. - 3428 of 2020
Date of filing complaint: | 20.10,2020
First date of hearing: 10.12,2020
Date of decision  : 25.01.2022
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Sh. Anand Dabas (Advoeate) ™ ni0 7 Complainants
Sh. Venket Rao (Advocate) FJ_H_F_ 3 Respondent

" oRDER. |

The present r_ -‘.‘ﬁrﬁp}dln{ﬂ_ 1155; |1:1¢f_=13l1;|H filed by the
complainants/allottees under section 31 of the Real Estate
(Regulation and Development) Act, 2016 (in short, the Act) read
with rule 28 of the Haryana Real Estate (Regulation and
Development) Rules, 2017 (in short, the Rules) for violation of
section 11(4)(a) of the Act wherein it is inter alia prescribed that
the promoter shall be responsible for all obligations,
responsibilities and functions under the provision of the Act or the
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rules and regulations made there under or to the allottee as per

Complaint No. 3428 of 2020

the agreement for sale executed inter se.

Unit and project related details

The particulars of the project, the details of sale consideration, the

amount paid by the complainants, date of proposed handing over

the possession and delay period, if any, have been detailed in the

following tabular form:
S.No. Heads 5 " Tinformation
1. Project name and locati |
2. Project area
: x‘i:-,
3. MNature of th
4. | DTCP Ijﬁi!
ual!dity status
5. Name of I:-:Q& f
6. RERA
registered
7. |Unitne. ot B -&DMH -w- flgor, Tower A
L JI ¢ !_1 I Mﬁh@iﬂpage no.38 of the
complaint|
8. Unit measuring {super area) | 13,024 sq. ft.
[Annexure 2 at page no.38 of the
complaint]
9. Date of allotment letter N/A
10, | Date of execution of bullder 04.02.2013
buyer agreement
[Annexure 2 at page no.35A of

the complaint]
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11.

Date of start of construction
of the project

e -;pg;g 15 of the reply

The authority has decided the
date of construction as
15.12.2015 which was agreed to
be taken as date of start of
construction for the same
project in other matters.
CR/1329/2019

It was admitted by the
respondent in his reply that the

construction was started in the
month of December 2015 on

12.

clause

=t B .
fﬂ_ri.‘_:‘ N

” .--"-,ll"'-'._I -
o N

"'f ‘complete the construction of

cttc aliotice who shall
thersof-remit all
ﬂ%ﬁ

182 That the company shall

‘within 36 months
date of execution of
ant or from the
construction
~later and apply
rant of
n/gccupancy

/' The company on
pecupancy/completion
shall issue final

ttee hereby also
onal period of 6
months after the completion date
as grace period to the company
after the expiry of aforesaid
period. (emphasis supplied)

13I'

Total sale consideration

Rs.2,60,34,553/-
|As per payment schedule at page
no. 46 of the complaint]

14.

Total amount paid by the
complainants

Rs.2,30,55,501/-

|As per unit statement dated
28.02.2020 at page &Y of the
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reply]
15. | Payment plan Construction linked payment
plan
16. |Due date of delivery of | 15.06.2019
possession [Calculated from the date of start|
of construction|

Grace period of 6 months is
allowed as has been decided in
CR no.1329 of 2019

17, | Offer of possession Not Offered
18. | Occupation Certificate __| Not obtained
19, | Cancellation letter ST r'I.Ef{Iﬁ 2020

20. |Delay in, _delivery, .
possession. ﬁlf e da'l:e
decision i.e; 25. IEDEE“

Facts of the cumplﬂﬂt' 1 i' r I

ent for sale dated
Kapnnr his father Mr.

That the respunden("hgf.l gxén:u dia

= g ii

01.06.2010 with the Eumiﬁliiﬂaﬁg
B.R. Kapoor and, hL'r brpthﬁp Kapoor. In the said
agreement for sal*ﬁ_ [g- Wﬂ@ﬂltﬁlﬁ@:ﬁe respnndent had
members of cummeﬁants, fnchl.'Ei::fling him ﬁ.s per the said
agreement for sale in consideration of sum of Rs. 4,70,11,000/-
already paid by the buyer to the respondent in its entirety, the
respondent agreed to sell/transfer title and interest in40,000/- sq.
ft. super built-up area together with the proportionate indivisible
and impartible ownership right in the land underneath. In the said
agreement sale consideration was adjusted by the respondent

against the advance/unsecured loan of Rs. 4.10 crores paid by Mr.
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Sanjeev Kapoor, his father Mr. B.R. Kapoor and his brother Mr.
Fankaj Kapoor through a partnership firm M/s Kapoor Sales

corporation and Rs, 60.11 lac paid by Mr. B.R. Kapoor.

Thereafter, the respondent did not do anything for nearly 2.5
years and keep sitting with the amount collected from the
complainants and his family members and after much of
persuasion finally executed a builder buyer's agreement dated
04.02.2013. As per the agremﬂaﬂnt the complainants booked
commercial space for shﬂﬁ_; sl nt bearing No, 409-419 on
04" Floor in Tower - A mﬂzﬁgﬁﬁ_‘pru]ect of the respondent

p ?ﬁ pproximately 13,024
sq. ft. (1210 sq. meter) aﬁﬁr o 3‘5@13 sq. ft. (726 sq
meter]. It was asgﬁqll!d and reprEﬂentgﬂ to th&"tmnplamants by the
respondent thatelr ]{ad alfqﬂd}* tﬂk&ﬂ, thé Qt![uired necessary
approvals and sénﬂinns. ﬁ‘um ltl‘u& cm‘t:plr:j‘ed authorities and
departments to de%lﬁp aml complete tﬁe prnﬁﬂsed project on the

time.As per the said agngeﬁtﬁﬁt ﬁ%i%%"}aﬁ consideration for the
said commercial space was a as Rs. 2. Eﬂ 34,553/ and the

respondent had qckﬁnwie;giﬁd_ Ll'g e% “Rs. 2,31,04,153/-

inclusive of 11 cmrered car parkmgs

admeasuring approx t;n 5

That in the said hLIIldEEI" hu}rer agreement the respondent has
again increased the time for completion of project to be three
more years. The same is opposed by the complainants due to the
fact that already 2.5 years has already been passed and the
complainants wish to increase further time for 3 more years, but
the respondent assured the complainants to compensate him for

the same. At the time of execution of the said builder buyer
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agreement, the respondent misusing its dominant position had

coerced and pressurized the complainants to sign the arbitrary,
illegal and unilateral terms of the said buyer's agreement and
when the complainants had objected to those arbitrary terms and
conditions of the said agreement and refused to sign the same, the
respondent threatened to forfeit the amountalready paid by the
complainants as sale consideration in respect ofthe said shops
and also to cancel their hﬂuking The complainants having no
other option and to found th_;. lﬂg‘helpless and being cheated

Cigg mggned the said shops buyer’s

EE]"EEITEEHL e 1Ay nh
. '-:"’I |i'r - r"""-l:"-ﬁ' U ".. W

On 01.02.2020 I:I'.Iﬁ;‘ nﬂhﬂﬂﬂﬂﬁ h'tsfﬁ!fi‘ the site of the
respondent tnseg- the progress uf ﬁw prr.:r] but was completely
shocked and su ms%t to, EEF t resﬁ X@ Las made drastic
changes in the Ia}uut ﬁ"ﬂ}E ﬂ%ﬂl" in !wh]r:h ¥ Eﬂlﬂmerclaj space for
shop/restaurant hi:a.ﬁqg No. -lﬂ'}-ﬂ,! .m.sf allocated to the
complainants. The r'é:sqﬁq%nt _ﬁﬂx t}m‘pleleljr removed the
flooring/Lantern of the ath ﬂuhl“ﬂiereh_}r make double the height

Al
of 3rd floor for reasons unkﬁﬂiwiﬂ;n l.‘hurcumb.latnants, Later on

had under duress and coerc

asking from the sales manager of the project and from other
sources it was found out that ]'"Eiﬁ]{l.’i'ﬁi:l'-‘.'lﬁ.t in lieu of making more
profit from the project has revised the building plan of the project
thereby converting the 3rd and 4th floor into one and designing
some theme restaurants in that place. The respondent has no right
to convert the allocated space of the complainants on said floor

without the permission of the complainants
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That as per the clause - 5.2 of the said buyer's agreement dated
04.02.2013, the respondent had agreed and promised to
complete the construction of the commercial space and deliver its
possession withina period of 36 months with a six (6) months
grace period thereon fromthe date of execution of the said buyer's
agreement. The relevant portion of clause - 5.2 of the shops
buyer's agreement is reproduced herein for the kind perusal of the
Hon'ble Authority

g
1
ke

"The Company shall complete

e B nstruction of the said

SR T

building/complex within whicly. the ;'15‘ pace Is located within 36
months from the date of execin '.5 -af thisAgreement or from the start
of construction, w-"richﬁlwﬂﬂﬂqg' ‘B '

]

HﬂWE’l,"E-rJ the TEEp?ﬂqahth-'%ﬂ EF-. i ~L

NN
_ K -terms of said buyer's
- ety N\ O ;
agreement and I’a;l'# to fulfill its obligations and has not delivered
- A T
possession of saiﬁ ihﬁps E'!.r.eq-'tﬂdh}';;as'i:n the-date of filing of this
e e r "\.ll

| 1
compliant. | | | i | 'Y

That from the dﬂllfé_ ﬂf%bnnl:dnq“l an&;ﬁlffuda; the respondent
had raised various demﬁﬂsfar:&lﬁweﬁ; of on complainants
towards the sale cl?nﬂdemdﬁﬁfﬁf 3 shops/restaurant space and
the cumplainant%; ;ﬁ@ﬁdﬂ ic g _;'%isﬂed all those
demands as perthe buyers agﬁean'ff.-qt avithout any default or
delay on I:heirp péﬂs :zi::;;llr iz'ire’;ailau":ﬁihﬁé}i'dfﬁhmﬁ; also their

part of obligations as agreed In the buyer's agreement. The
complainants were and has always been ready and willing to fulfill

their part of agreement, if any pending.

That the complainants jointly and severally have paid the entire
sale consideration to the respondent for the said commercial

space as demanded as on day. The respondent has issued a
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combined /cumulative ledger statement for three agreement
executed with complainants from 01.08.08 to 31.03.14 and as per
the saidstatement the complainant have paid a total amount of Rs.
3,57,29479/-That the respondent has issued receipts from the
date of booking inthe name of both the complainants towards the
payments made by the complainants to the respondent towards

sale consideration for thesaid commercial space.

That on the date agreed for the delivery of possession i.e.
03.08.2016 of said commerefal, b per date of booking and
according to the buyer's WE&EHL the complainants had
approached the respondentan Etfts*gfﬁﬁe}s inquiring the status of
delivery of p-ussesﬂl:-n but;mrg_hwf\hqﬁareﬁ to provide any

satisfactory anmvﬁrfu#.he mmplaina fts abhu{ e completion and
d b

delivery said sh?]:m ﬁ'he mmpiamantsf? mﬂfﬁﬁﬂer kept running
from pillar to pﬂﬁt_&‘l}dnq fq-r EFE l:lell;ire ﬂfﬁqe said space but
could not su-:ceedhnaﬂ- t)“li;'.J cﬂhsl‘,i‘ucﬂuuémf}&pé said project was
nowhere near to mﬁmleﬂﬁﬁ Eu;ﬁ' (ﬂ'lé ﬁspundent has still not

delivered the cnmplet&d pusseﬁﬂiﬂ'ﬁ' u?salcl shops.

That the respondk nj: by E:-%ﬁir&a éﬁg_ﬂiﬂdelweﬂng of the

possession of the aforesaid sha’ps‘ ha; 'J'lulatﬁd the terms and
conditions of the buyer's agreem&nt aru:l prnm:ses made at the
time of bookingof said shops. The respondent has also failed to
fulfill the promises and representation made it while selling the

said shops to the complainants.

That the cause of action accrued in favor of the complainants and
against the respondent on 01.06.10 when the agreement for sale

was executed and again on 04.02.2013 when the complainants
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had booked the said shops and it further arose when respondent

failed /neglected to deliver the said shops. The cause of action is

continuing and is still subsisting on day-to-day basis, as the

respondent has still not paid the interest for the delayed

possession to the complainants,

C. Relief sought by the complainants:

13, The complainants have sought following relief(s):

D‘F

14.

i

Direct the respondent to pﬁ-fhe;‘lnterest at the rate of 18%

- amounting to Rs,

| Jiine its for the said shops on
account of delay/in " Pring pos: T’n{; from the date of
yysical an antipossession of said

shops.

Direct the r dcept tﬂ‘ hihd&v&ﬁ possession of
commercial spacejm' #aﬁﬂ#@ﬂég No. 409-419 on
04® floor in Tuw"ar - M!hh G‘?%g@égt of the respondent
admeasuring apprﬂmmabﬂhz....supﬁ” area of approximately

13,024 sq. ft. %Z%Oﬁ’ﬂnﬁ} F Mﬁ&a of 7813 sq. ft.

(726 sq. meter

Direct the rﬁ]inndeht to - I’Eﬂ'-'l‘.ﬂ'li:t ‘H'IE unauthorised
construction in the allotted space of the complainants, which
was purchased by the complainants against full payment as

per builder buyer agreement.

Reply by respondent

It is further submitted that, the respondent along with the

complainants, decided to develop the said project "Neo Square”.
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That complainants when observed that there will be a critical

delay in the development of the Dwarka Expressway, they
expressed their desire to dissolve their rights in the respondent, in
exchange of area of 40,000 sq. ft. in Tower-C of the project "Neo
Square”. Thus, leaving the respondent alone midway to develop

the project.
That, when associated with the respondent, the complainants had
invested funds into the prmecL lu Ileu of the funds so invested, the

_: o ent to convert these funds as

advance payment against bo u:'-';i-_.-_._r"- F'units in the project. To this
. -. | \ i

effect, Mr. B.R. Hapo:gr | lainants) also sent a
ent to convert the

o
letter dated 31.05 Fﬂsj‘ﬂ ;Eq Spe

invested amount ﬁi&}tds adva nt:es o ‘-{l - !
I . . Hoe,
That pursuant to the requeatﬂf ﬂ'l.e mwplahmhts the respondent
converted the hirii:ls, mtu the boy iﬂqg 3 '.muge.s and executed an
| O/
agreement to sale ﬁikl:rttﬁ cﬁm

md earmarked units in
the project against the shid ﬁdv‘mﬂ. ‘“ * g

Therefore, it is hu,m@' suhmgl‘ie&i amants cannot fit
into the shoes of akreguﬁir?i‘i] 2 (d) of the Real
Estate {Hegulal'iup_ ayg_i Iﬁ}tﬁ-l_npmagl:] qﬂﬂtiﬁ}ﬁ. The case of the

complainants has to be viewed differently as the complainants

themselves were the promoters at the initiation of the said
project. The complainants were very well aware of the status of
the project when they desired for their loans advances to be
converted to booking advances. It is pertinent to note that the
complainants backed out from the project, with an ulterior motive

to extract unjust enrichment from the respondent.
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That the agreement to sell dated 01.06.2010 and buyer's

agreement dated 04.02.2013 were executed between the
complainants and the respondent prior to coming into force of the
Real Estate (Regulation and Development) Act, 2016. The terms of
these agreements were as per the applicable laws at that point of
time.

That the delay penalty, if any, that can be claimed from the
respondent is only as per the terms and conditions of the buyer’s
agreement dated 04.02. Eﬂl&,hlf-ﬁghy penalty is awarded in

-Ir"'."'

addition to the prescribed rat
the differential amuunnwiﬂ hﬂi’-ﬂ the ﬂ#tuhe; of "Compensation”. It

.,'| '-,LH"I_.;.

is most humbly suhrml:ted thal:, Englrdmg ﬂf mmpensatmn is not
within the jurisdlél:tgmnfthe Ld ﬂul:hurity

e Buyer's Agreement, then

That in the matter aneef H’mnqi' Haufm:' iuﬁ&'bﬂn (P} Ltd. Vs.
UoI & Ors (SCC tlulum Bom gamz] thEJHan"nle High Court of

Bombay held that ihE [fﬂﬁqﬂslnﬁs {rf rﬁ@,ﬁ.&ﬂ.f‘ are prospective in

[y

nature and not n'e:’t:l:'l:'|=£r.1:|t!t.'tlﬂ.'ﬂtL 15K H H:ll'ﬂ'lﬂl‘ submitted that
retrospective appiﬁlcal:lﬂn.-ﬂf the prpvhmr@ of the RERA Act, 2016

is unmnsmutmrﬁi "ﬁ'hrﬁ?&fa%e t% 11&1%33 to the agreements

should be solely govern by the ternis and eonditions as laid down

in these agreements.

That it is further submitted that if a project registered with RERA,
it can be held liable only for future deadlines, those it might
breach after registration with the Authority, Any default before
the registration is beyond the ambit of RERA and beyond the
purview of the RERA Act, 2016 and hence beyond the jurisdiction
of the Ld. Authority. It is submitted that in this particular case the
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23.
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obligation of the promoter to complete the project as per RERA
registration is 23.08.2021

That in terms of the agreement to sale, the booking advances was
adjusted towards the basic sale price and EDC/IDC. However, the
complainants were still liable to pay stamp duty, registration fee,
maintenance charges, service tax, VAT, BOCW cess, other charges
including taxes as required by law.

At the very outset, the respundmfi]: i;umhly submits that as per the

payment plan, attached to’ th}’c_‘__""_kf's agreement, 10% of the
: atd the time of application for

- .=-.-.-.:. 3 0% of BSP + External
Development Ehgrgﬁ [Elfiﬁ}' +’,thré°qtﬁg}*tpre Development
Charges (IDC) was to be pald wlfthin 45 t@ys of booking or on
signing of the églmerﬁ: hﬂ iti&m%y L&q:{er the payment
schedule the cnl’gb}a'lua.nlts we!le liable ,im [tgj.', on Notice of
Possession- the IFMS, Heg&mtiqn Eli_arﬁas. ‘:‘.tamp duty and other

Charges, as appklmhI#Jnmw,#pplimhle stamp duty,

registration fee, gl ta:-:, BOCW Cess,
VAT and other gxﬁ é@ EE‘ QEQ R der the Buyer's
Agreement and/ m‘ applma‘b_;e Iaalr"' tﬂ’tﬁé‘&afm '];la.':-tu be paid as and

W N r

when demanded,

That timely payment of installments and other applicable stamp
duty, taxes etc. is the essence of the agreement. Any default in
such payments hampers the construction process of the said
space. It was clearly agreed by the complainants to make all

payments as per the payment plan

Page 12 of 33




A

26,

27,
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It is further submitted that, as per the accounts statement, an
amount of Rs. 20,77,241/- is still outstanding, including statutory
taxes which has not been paid by the complainants till date. While
signing the agreement the complainants had agreed in clause 10 of
the buyer's agreement to pay all taxes, charges, levies, cess etc. on

demand and incase of delay the same shall be paid with interest.

That the complainants have been time and again requested to
clear all the dues, includtng_ ti_leﬁtax amount due on the unit

,:  over the period, payment

allotted to the cumplainantx,i
has not come through Evg_g' repﬂated reminders. These
requests of the respupdﬁgqt 13, onn ﬂn%t' ears all these years
and are being I:Iatanﬂg Tgngwpgg by . Iamants and as a
result the res pn:rnﬂen“t has not received any‘. ment till date with
respect to the n\gqmngiﬂ?%n tﬂhﬂﬁt abﬁ&wnt request was
also sent to the complainants vige Paym&.lt,‘w uest letter dated
22.01.2020, requeﬁl:ing thg ﬂf:atantne: El;le ues ASAP. All the

requests have been cumﬁlat,elgg :E;g . L‘ﬁe complainants.

That when the “‘:}Flﬂﬂdlﬂg payim ,nofcome in despite of
reminders by Iﬂtérﬁmnﬂialli the pﬁﬁﬂgﬁtms bound to send
a notice dated 15 ﬂ3 2020 g‘lﬁt@ a ﬂnp] qppnrtunity to pay the
outstanding dues Failmg whi.:‘ﬁ l:he resﬁnndent will be forced to
cancel the allotment.

That keeping in mind the covid situation, the respondent afforded
the complainants 5 (five) months to clear the outstanding dues
after sending the Notice. However, the complainants deliberately
ignored the final opportunity and did not clear the outstanding

dues. Left with no other option, the respondent exercised its rights
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to cancel the allotment as per section 11(5) of the Real Estate

(Regulation & Development) Act, 2016.

29. As per section 11(5), the respondent invoked clause 4.5 of the

30.

31,

32.

buyer's agreement thereby terminating the buyer's agreement
and cancelling the unit allotted to the complainants by sending a
letter of cancellation dated 14.08.2020.

It is submitted that clause 5.2 of the buyer's agreement provides
that the company shall cu;nn[a;m j:he construction of the said
building within which the said spa

from the date of execution.a

5 located within 36 months

greement or from the start of

construction, whh;zg;_f’riﬁ ' l;:-'ﬁ grace period of 6
months is also | i neﬂi.,;ﬁg. m’ Eﬁfﬁ\\agreement It is
submitted that ¢ fa'd hu;.rer sfagreemh:ﬂ':‘a as executed on
04.02.2013 and.iﬂunat codsteuction| started “in the month of
December 2015. A:&mrdfx%ly,nth mke L,gs‘zépeciﬁed date’ for

handing over the poqigs‘ﬁﬁq of tkL f t occurred, neither
in terms of the hu}f&l"&é&&ﬂl‘ﬂiﬂh&ﬂ’fﬁ terms of the RERA

registration and hgnvzf the tuﬁk{ﬁﬁsmmseﬂ

That the Ld. huﬂ%ﬂﬁu’ln ar Nijhawan vs
M/s Neo Developers Pvt. btd, complaint No, 1328 of 2019 vide
order dated 05.09.2019, which pertains to the same project "Neo

Square”, has held that the construction of the project has started
on 15.12.2015 and the due date of possession was 15.06.2019.

It is submitted that in this instant project as per the RERA
Registration, the date of completion of the project is 23.08.2021.
Maoreover, due to the on-going Covid-19 situation across the world

and the nation, force majure clause has been applied and various
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34.

35.

36.
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authorities have given extension to promoters for completion of
on-going projects. It is also pertinent to note that the Respondent
has already applied for the Occupation Certificate on 24.02.2020
for the project.

It is also humbly submitted that the respondent has already
received the approval of firefighting scheme vide Memo No.
F5/2020/110 dated 20.04.2020

That the complainants are Lryin.g-,‘tn 5hift its onus of failure on the
i 10 failed to comply his part

respondent as it is the cnmnj =':'- s W
of obligation and miserably.faile d ay the instalments in time
despite repeated p&g-mlélu .E_ {._ ;;;_;‘ eing sent by the
respondent from t}fugfgéﬁlm _ P d;

Copies of all the r?lw#nt ducumeuﬁf l’ta e bﬁehrfﬂed and placed on

record. Their Huqlﬁltl:::ﬂ}'. Iimt'!n Ehs j{élte the complaint

can be decided nna‘tﬁeig 15 #f Eﬂb documents and

b de b a -
submission made jF‘t.b LPEF“L— k\ﬂu
Written arguments filed Byhni:hiﬂie’ﬁartles

Both the pameﬁ_&ﬁ"@}gfgt%& Hl‘ﬂ{’lh arguments. The

complainants h;we submitted ‘I:he‘f '.ILFI,'IEEII. arguments on
-1 L 1)

26.07.2021 and l']‘ne I‘ésp:jni:tbnt has ' submitted their written

arguments on 23.07.2021 and reiterated their earlier version as

contended in the pleadings.

F. Jurisdiction of the authority:

37,

The plea of the respondent regarding rejection of complaint on

ground of jurisdiction stands rejected. The authority observes that
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it has territorial as well as subject matter jurisdiction to adjudicate

the present complaint for the reasons given below.

F.1 Territorial jurisdiction

As per notification no. 1/92/2017-1TCP dated 14.12.2017 issued
by Town and Country Planning Department, the jurisdiction of
Real Estate Regulatory Authority, Gurugram shall be entire
Gurugram District for all purpose with offices situated in
Gurugram. In the present cmeiﬁg&pPJ]Eﬁ in question Is situated
within the planning area of Gur fam district. Therefore, this
authority has :umplete ra:% e qgﬁiqlictiun to deal with the
present complaint. .-"f x. }"i'

F.1l Subject maﬂ:ﬂl' }ﬂﬂ!dmﬁ -

"\.

Section 11(4)(a) pbtht Act; 2016, g:nrwldes thabthe promoter shall
be responsible tl:i I:hie ﬁ’lntteﬁ ﬂﬂipm‘ aﬁenmgrﬁ for sale, Section

"a

11(4)(a) is repmdutBﬂ‘HS-hemultﬂEl'" JJ-" :.L' Y4
-

Section11(4)@@) 'ﬁ'_‘_?'“f REC L:“

be re:.punsmfe H' e : and functions
under the pmu ulations made
thereunder or .h:r f:I.h:r i p I‘ire ﬂg EH for sale, or to

the ﬂ'ﬁﬂ[mﬂﬂrl;ﬂfﬂ”ﬂﬁiﬁ. as tfmfn'si.- m be,_ till thé comveyance of
all the apartments’ pfqm ar Qiﬂfmngs,t ,rﬁé-dﬂ's& may be to the
allottees, or the common areas to the association of allottees or the
competent authority, as the case may be;

Section 34-Functions of the Authority:
34(f) of the Act provides to ensure compliance of the obligations
cast upon the promoters, the allottees and the real estate agents
under this Act and the rules and regulations made thereunder.

So, in view of the provisions of the Act quoted above, the authority

has complete jurisdiction to decide the complaint regarding non-
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compliance of obligations by the promoter leaving aside

compensation which is to be decided by the adjudicating officer If
pursued by the complainants at a later stage.

Findings on the objections raised by the respondent:
Objection regarding complainants is in breach of agreement
for non-invocation of arbitration.

The respondent has raised an nhtiEttiun that the complainants
have not invoked arbltrartuip 'f‘ %gs as per the provisions of

flat buyer's agreement whi .:-i ains provisions regarding
initiation of arhitratinn prﬂ&%ﬂg‘!“h case of breach of

— aa_u_

agreement. The faﬂw;lng AR “mt,ltbﬁﬂ \incorporated w.r.t
arbitration in the ﬁu?$"5 agreemﬁengi' \

“Clause 20: Thﬁﬂﬁngmm ‘of i ,-Jn_r H’Jshrte}xd' Jﬁu"ﬁ between the
parties, Inc.fudi'ﬁg in. af mterpmmﬂﬂn df the present
agreement, the .EHE.' h beg m_éfsngi' rﬁrmnan of a sole
arbitrator uppmnfﬂuﬁy rmmn .ﬂf gqr ny. The venue of
arhitration shall bﬁ' _.F arbitration shall
be English. The msr,s mms{aﬂ'“ﬁn e Jjointly by parties.

The respondent contended thatas | p-er the terms & conditions of

the application ftfrm;d{l]gieﬁ h%ﬁaﬂ Em parties, it was

specifically 3grees:l that in the eventuality, of any dispute, if any,
with respect to the- prnﬁsiﬂnnt Bo Hri}t'inil'i 'I:a}r %he complainants,
the same shall be adjudicated through arbitration mechanism. The
authority is of the opinion that the jurisdiction of the authority
cannot be fettered by the existence of an arbitration clause in the
buyer's agreement as it may be noted that section 79 of the Act
bars the jurisdiction of civil courts about any matter which falls
within the purview of this authority, or the Real Estate Appellate

Tribunal. Thus, the intention to render such disputes as non-

Page 17 of 33



HARERA

2 GURUGRAM Complaint No. 3428 of 2020

arbitrable seems to be clear. Also, section 88 of the Act says that
the provisions of this Act shall be in addition to and not in
derogation of the provisions of any other law for the time being in
force. Further, the authority puts reliance on catena of judgments
of the Hon'ble Supreme Court, particularly in National Seeds
Corperation Limited v. M. Madhusudhan Reddy & Anr. (2012) 2
SCC 506, wherein it has been held that the remedies provided
under the Consumer Protection Act are in addition to and not in
derogation of the other Iaw:sv]" .-@;m ronsequently the authority

would not be bound to re to arbitration even if the

'Jﬁ 1
agreement between t]w.-partia%ﬂiat{ an Frhjlratlnn clause. Further,

in Aftab Singh and . ors V. Wﬁﬁ% ﬁgnd Ltd and ors,
Consumer case %ing gﬁl uf?ﬁﬂ dﬂddnﬂ’ﬁu}( 13.07.2017, the
National Eunsunier E’ltsputﬁ Rgﬁrq;ssﬂ Eummll‘.smn New Delhi

(NCDRC) has hé& ﬂ;at the aﬂ{:utra cl F in agreements

between the mmpl' not circumscribe

ui
the jurisdiction of a c@s@ﬁ’jﬂ‘ﬂs@mms are reproduced
below:
™ J} 1: "'l.
"49, Su rﬁnﬁf fn‘.% m Section 79 of
the wlation and

Development) Act-2016, (for-short 1‘|;Jm= Hmi Estate Act"}.
Section 79 of the said Acrmdm-faﬁnws v/

"79. Bar of jurisdiction - No civil court shall have jurisdiction
to entertain any suwit or proceeding in respect of any matter
which the Authority or the adjudicating officer or the
Appellate Tribunal is empowered by or under this Act to
determine and no injunction shall be granted by any court or
other authority in respect of any action taken or to be taken
in pursuance of any power conferred by or under this Act.”

It can thus, be seen thar the said provision expressly
ousts the jurisdiction of the Civil Court in respect of any
matter which the Real Estate Regulatory Autherity,
established under Sub-section (1) af Section 20 or the
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Adjudicating Officer, appointed under Sub-section (1) of
Section 71 or the Real Estate Appellant Tribunal established
under Section 43 of the Real Estote Act, is empowered to
determine. Hence, in view of the binding dictum of the
Hon'ble Supreme Court In A Ayvaswamy (supra), the
matters/disputes, which the Authorities under the Real
Estate Act are empowered to decide, are non-arbitrable,
notwithstanding an Arbitration Agreement between the
parties to such matters, which, to o large extent, are similar
to the disputes falling for resolution under the Consumer AcL

56, Consequently, we unhesitatingly reject the arguments on
behalf of the Builder and hold that an Arbitration Clause in
the afore-stoted kind: : _Agreements between the
Complainant and Eﬁ,ﬂ Bullger cannot circumscribe the
jurisdiction of a "0 ~_..'- tﬂﬁ' ',‘:Fbr-m'J notwithstanding the
amendments made fo Seckon ;'“.-" Arbitration Act.”

While considering the issie of maihta

arbitration clau

~|':.E|£‘E tlﬂeﬁ,hasjﬁ Emaﬁfu F Land Ltd. V.
Aftab Singh in mlsimﬂ pgt | no, »z‘}gégm;zﬂm in civil
appeal no. 2351 -f:a'ﬁﬂ of 2 ?‘i:'le don 10.12,2018 has
upheld the afnrexaﬂi‘ » gement of! Bﬁl‘l';;’gnd as provided in
Article 141 of the Eunst'. ha law declared by the
Supreme Court shallibe ithin the territory
of India and accvh}ﬂg@?lmnm by the aforesaid
view. The relevaﬁt_ para Pf ﬁlﬁ@@r‘l@{h%ﬁ by the Supreme

Court is reproduced below:

Supreme Court it

"25. This Court in the series of judgments as noticed above
considered the provisions of Consumer Protection Act, 1986
as well gz Arbitration Act, 1996 and loid down that
complaint under Consumer Protection Act being o special
remedy, despite there being an arbitrotion agreement the
proceedings before Consumer Forum haove to go on and no
error committed by Consumer Forum on refecting the
application. There is reason for not interjecting proceedings
under Consumer Protection Act on the strength an
arbitration agreement by Act, 1996 The remedy under
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Consumer Protection Act is a remedy provided to a consumer
when there is a defect in any goods or services. The complaint
means any allegation in writing made by a complainant has
also been explained in Section 2{c) of the Act. The remedy
under the Consumer Protection Act is confined to complaint
by consumer as defined under the Act for defect or
deficiencies caused by a service provider, the cheap and a
guick remedy has been provided to the consumer which is the
object and purpose of the Act as noticed above.”
Therefore, in view of the above judgements and considering the

provisions of the Act, the authority is of the view that complainant
is well within their rights to ;eg_k.; special remedy available in a
beneficial Act such as the Consiime “Protection Act,1986 and Act
: ? sitration. Hence, we have no
hesitation in hnidjnyﬂﬁlt l;hiﬁl uttlam_.y has the requisite
jurisdiction to Enteﬂ'qm th *mﬁphﬁt\éﬂﬁ}lﬁt the dispute does

—— L

not require to be FB?T]‘Ed to arhfkaﬁtm necess rily.

G. I1. Objection regar%:ﬂiig Tln¢l pa{mie

The respundent s @\IIIEE&ﬂ ’Fhﬂf ﬂp‘lpialnants having
breached the terms an& ions.o E‘agj’eement and contract

by defaulting in ma]u\E ﬁ:ﬁﬂfﬁgmﬁ{u. Further the above-

mentioned conténtion s ﬁupp@qé hr the builder buyer
agreement Execurﬁdﬁehm&rf*htﬁhm I:i‘l'e!é lﬂause-‘ld-prmrides

that timely payments of Iihﬂ Ip'ﬁta{jﬂ‘nm and other charges as

stated in the payment plan as and when demanded is essence of

"'-i.j 4o

of 2016 instead of going in

the agreement.

But The respondent cannot take advantage of this objection of
timely payments being himself at wrong firstly by still not
obtaining the occupation certificate and offering the possession of
the unit despite being delay of 2 years, 7 months, 10 days and the
complainants have already paid 90% of the total sale
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consideration till date. Therefore, the respondent itself failed to

complete its contractual and statutory obligations. Moreover,
there is no document on file to support the contentions of the
respondent regarding delay in timely payments,

G.I Objection regarding jurisdiction of authority w.r.t, buyer's

agreement executed prior to coming into force of the Act

Another contention of the respo ndent is that authority is deprived
of the jurisdiction to go into I;ijnmipretanun of, or rights of the

parties inter-se In acco e the apartment buyer's
agreement executed hepveerl. mq *mﬁ!a; and no agreement for
sale as referred to uudé;‘ ‘tjﬂ'p 5.0 \tﬁhﬁ:t or the said rules
has been exetuteid ﬁ?ltef se par hE Mﬁ_ﬁlw is of the view

that the Act nuw}mrﬁ provides, nﬂrran be' -sﬂ'@nst'rued that all

T _r

previous agreemtﬁts 'WlIJ. be m—wiﬁen;arﬁr _Eﬂfning into force of
the Act. Therefore; l:hE provisions of the &t‘[qmrles and agreement
have to be read and fl@&p@;ﬂrl:&d ﬁama‘iudu;ﬁ However, if the Act
has provided for deallng Mﬁcﬁ‘.@h&p&clrc provisions/situation
in a specific/particular m;lnlieil;a then a:'}sit&tmn will be dealt
with in accordani %ﬁuffh ﬁ:eL'Ab& Ee rilles after the date of
coming into force uf the ﬁ.ct"ahd fh&rulr:s.cﬂmpm us provisions of
the Act save the provisions of the agreements made between the
buyers and sellers. The said contention has been upheld in the
landmark judgment of Neelkamal Realtors Suburban Pvt Ltd.
Vs. U0 and others. (W.P 2737 of 2017) which provides as under:

"119. Under the provisions of Section 18, the delay in handing
over the possession would be counted from the date
mentioned in the agreement for sale entered into by the
promoter and the allottee prior to its registration under
RERA. Under the provisions of RERA, the promoter is
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given a facility to revise the date of completion of project
and declare the same under Section 4. The RERA does
not contemplate rewriting of contract between the flat
purchaser and the promoter....

122 We have already discussed that above stated provisions
of the RERA are not retrospective in nature. They may to
some extent be having a retroactive or quas! retroactive
effect but then on that ground the validity of the
provisions of RERA cannot be challenged. The
Parliament is competent enough to legislate low having
retrospective or retroactive effect A law can be even
framed to affect subsisting / existing contractual rights
between the parties (n the larger public interest. We do
not have any dﬂubt :p. mind that the RERA has been

framed in the la rger pub ;_’Ml‘ﬂ'-l"ﬂit after a thorough
study and discussion: mide. at the highest level by the
Stonding Commitieg ‘and’ Select Committee, which
submitted its detdiled i

Also, in appeal no. 173 ﬂfé‘;h% | s Magic Eve Developer Pt
Ltd. Vs. Ishwer ﬁ‘aﬂyﬁnﬁ%ﬁd -+._ pd 17.12.2019 the

Haryana Real Est?tﬁﬂppeltate Tr P
i ™y

"34. Thu ng M view o r g discugsion, we are of
m}fm’ t ;ﬂp gvis '-.- of the Act are
quas o daation and will be
1 IRRIICE, !}.r 0 "-'-'.' li- Q- Sag enierad LS SVEl
hl' L | ﬁﬁ L 6 I'J'iiﬂ'lw G LIE
sk ﬂmmﬁn esy of completion Hence

in case ﬂfdﬂfﬂ_}-r n eoffer/delivery of possession as per

the ter ent for sale the
alle r)f%zmmsqfdeiuyed
.l: af interest as

proyided In ﬂm;? mgﬁ uhe.:ﬁ:l’ed unfmrand
unregsohable. Fate_of campensation wentioned in the
agreement for sale is n'at:.re to be ignored.”

The agreements are sacrosanct save and except for the provisions
which have been abrogated by the Act itself. Further, it is noted

that the builder-buyer agreements have been executed in the
manner that there is no scope left to the allottee to negotiate any
of the clauses contained therein. Therefore, the authority is of the
view that the charges payable under various heads shall be

payable as per the agreed terms and conditions of the agreement
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subject to the condition that the same are in accordance with the

plans/permissions approved by the respective
departments/competent authorities and are not in contravention
of any other Act, rules, statutes, instructions, directions issued

thereunder and are not unreasonable or exorbitant in nature.

H. Findings regarding relief sought by the complainants:

H.1 Direct the respondent to pay the interest at the rate of 18%

41,

42,

pa. on the total sale consideration amounting to Rs

2,31,04,153 /- paid by the c@mP].ﬂilpants for the said shops on
account of delay in deliverin

Admissibility of dela}r pussesslﬁn charges
J 4 JAL A
In the present cnmp]ainl:, %:m "i:uﬁ:lﬁmudms intend to continue

with the project; and. Ts see‘ﬁh}g 'ﬁala},r ﬁ-ﬂfsﬁ,ssmn charges as
provided under tj'if: pruvisu m se;ti@ 'I:E[lzuﬁthe Act. Sec. 18(1)

3
proviso reads as unﬂyf -,f f

Section 18: - ne}urn Qfadmhnwngqﬁmpemﬂun
. 'L'..:"
If the pmmnm'r‘ _ﬁﬂiﬁﬁtﬂ.ﬁﬂ!ﬂgﬂ'@&l"ﬁﬁnnhk to give possession af

an u'purmient. plot or

ook bk LA
quided'thﬂtwh hjn d to withdraw from

the prafacﬁ.hhg sﬁnﬂ he paid;.by-the promoter, interest for every
month of delay, dill the hnndm,g Mr afthe pu&smsmn at such rate
as may be pi‘es‘tﬂﬁaﬂ'

At the outset, it is relevant to comment on the preset possession
clause of the agreement wherein the possession has been
subjected to all kinds of terms and conditions of this agreement
and the complainants not being in default under any provisions of
this agreement and compliance with all provisions, formalities and
documentation as prescribed by the promoter. The drafting of this
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clause and incorporation of such conditions are not only vague
and uncertain but so heavily loaded in favour of the promoter and
against the allottee that even formalities and documentations etc.
as prescribed by the promoter may make the possession clause
irrelevant for the purpose of allottee and the commitment date for
handing over possession loses its meaning.

43. The buyer's agreement is a pivotal legal document which should

ensure that the rights and hahqhtl:ps of both builders/promoters
sd - candidly. The apartment
s that govern the sale of

parties to have a rafted

would thereby pt:irhe {'Eﬁh jth @ der and buyer in

the unfortunate of a lep-#lte _‘_i:" ise. It should be

| I

drafted in the simhlefani uqami'aiguu _
.|"' W

background, It shuuld cu""ﬁﬁj provision with regard to
stipulated time u 7’% @:% Fﬂ rﬁ%parunent. plot or
building, as the r:?&emaj{ be and the ﬂ@ﬂb fathﬂrhu}rerfallul:l:iaﬂ in
case of delay in pﬂﬂﬂﬂ&h&ﬂﬁ of the unit! In} pre- F?EI{A period it was a
general practice among the promoters/developers to invariably
draft the terms of the apartment buyer's agreement in a manner
that benefited only the promoters/developers. It had arbitrary,
unilateral, and unclear clauses that either blatantly favoured the
promoters/developers or gave them the benefit of doubt because
of the total absence of clarity over the matter.
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44. The authority has gone through the possession clause of the

45,

agreement, At the outset, it is relevant to comment on the pre-set
possession clause of the agreement wherein the possession has
been subjected to all kinds of terms and conditions of this
agreement and the complainants not being in default under any
provisions of this agreements and in compliance with all
provisions, formalities and documentation as prescribed by the

promoter, The drafting of this clause and incorporation of such

conditions are not only vag&?k' grtain but so heavily loaded
in favour of the promoter +:1' st the allottee that even a
single default by the” g]lu Ju filling formalities and
documentations thf’ag?pj ﬂﬁn oter may make the
possession claus iﬁ*aievant?:ir the ]:urp\qsﬁ: allottee and the

commitment da f' r’lhandlng*m?r \Eesﬂn"ﬁ' %}5&5 its meaning.
The 1m:urpuratm,n,_ﬁf mh:h ﬂlafosé in tl%r.agamnent buyer's

-\l

agreement by the Ton ‘r is just ti the liability towards

timely delivery of su ' e the allottee of his

right accruing after dela}r . This is just to comment as

to how the huﬂd ,ﬁ %pri%t_ I:mn and drafted

such mischievﬂus -:lause in ement and the allottee is left

with no option I:n.itiﬂ 'sign on ﬂul-.'f'dgﬁed?lmésa
Admissibility of grace period: The respondent promoter has

proposed to handover the possession of the unit within 36 months
from the date of execution of this agreement or from the start of
construction whichever is later. In the present case, the promoter
is seeking 6 months’ time as grace period. The grace period of 6

months is allowed as has been decided by the authority in CR No.
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1329 of 2019. Therefore, the due date of possession comes out to
be 15.06.2019.

Admissibility of delay possession charges at prescribed rate
of interest: The complainants are seeking delay possession
charges however, proviso to section 18 provides that where an
allottee does not intend to withdraw from the project, he shall be
paid, by the promoter, interest for every month of delay, till the

handmg over of possession, at S-H{'h rate as may be prescribed and

reproduced as under:
VLT

Rule 15. Prescrfbﬂ'tﬁ'_dt’é of in 5 -- iso to section 12,
section 18 an#’j-jﬁ']: section (4) and subsection (7) of

section 19] &) TeE==. e \
) F ﬁ purpose of Pﬁkfm to\\séGtlpn 12; section
18; an sub-saﬂ'ra :&}‘Fémun 19, the
"ngr L at .*!Fmt rgﬁed be the State
E&m’pu -.{[rtﬂp hzgh J:rrrﬂ u;,t of lending rate

F! 4

varded thd: fhm:@ Emce Eggﬂ" fa marginal cost

of lending rate 5 use, all be replaced by
such benchmark lendin; ﬁﬁﬁiﬂ{#ﬁt‘h the State Bank of
India may fix [mm rrme i tine for !ﬂnduim the general

public. E E_1 E
A ‘{ A\ Vg
The legislature ln,its msdi:ml FhE‘wstl?ﬂ Hﬁtg legislation under

the provision of “Fule” 15" r.!f thé rules, has determined the
prescribed rate of interest. The rate of interest so determined by
the legislature, is reasonable and if the said rule is followed to

award the interest, it will ensure uniform practice in all the cases.

Consequently, as per website of the State Bank of India ie,
https://sbico.in, the marginal cost of lending rate (in short,
MCLR) as on date i.e, 25.01.2022 is @ 7.30%. Accordingly, the
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prescribed rate of interest will be marginal cost of lending rate
+2% i.e., 9.30%.

The definition of term "interest” as defined under section 2(za) of
the Act provides that the rate of interest chargeable from the
allottee by the promoter, in case of default, shall be equal to the
rate of interest which the promoter shall be liable to pay the
allottee, in case of default. The relevant section is reproduced

below:

"(za) "interest" means t ,
promoter or the allottee; as th
Explanation. —Forthe pur
(i) the rate'of interast chorge

theprqnfkﬁ“ﬂ_ of defaus,s
ratg of Interest which ﬁﬂ’p o,

pha allattee, in case nfdef
(ii) %’?f rest papable: ﬁj‘i‘hﬂ.pm ¢ to the allottee
: r received the
feill | IE' the amount

tr."t rtruf qnm- | ) "a-'- is refunded, and

g aligttee to the promoter
¢ _dllottee defaults in
e date it is paid;"

thE

shail }’g

payment to the préiigf

Therefore, iﬂtEI‘E#‘ﬂﬂ Fadﬂpé tﬂfr’ﬁ:‘hthe complainants

shall be charged__ at the presu:pl:;e;:'l. rate ie, 9.30% by the
respondent/promoter- whidh 'Is.t{‘}mhé és‘/“ls b&[ng granted to the

complainants in case of delayed possession charges.

On consideration of the documents available on record and
submissions made by both the parties, the authority is satisfied
that the respondent is in contravention of the section 11(4)(a) of
the Act by not handing over possession by the due date as per the
agreement. By virtue of clause 5.2 & 5.4 of the buyer's agreement
executed between the parties on 04.02.2013. The developer
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proposes to hand over the possession of the apartment within 36

months from the date of execution of this agreement or from the
start of construction whichever is later with an additional period
of 6 months as grace period. The date of start of construction of
the project is on 15.12.2015 + six months of grace period is
allowed so the possession of the booked unit was to be delivered
on or before 15.06.2019. The respondent has been applied for the
occupation certificate on Ed-nDE,_EIEIEﬂ and same has not been

received yet from the mm;@tﬂ' atith grity. The authority is of the

considered view that there ii n the part of the respondent

to offer physical puﬁﬁ_sxsidli Efi allotted unit to the
complainants as per ‘&l&-‘ﬁ"l‘lﬁ%ﬁﬂ"'%ﬁ%ns of the buyer's
agreement dated ;}H\JJ{ 2013 ﬂecuﬁd b&vfk‘h the parties. It is
the failure on p-gl‘t Uf the ptbmpi&p to fulﬁl its obligations and
responsibilities 1h5 %E.r hh; llat” hl a:.églﬁ agreement dated
04.02.2013 to ham:'l ﬂg}e}! the pésﬁes _ ‘fﬁ:ﬁm the stipulated

period. e "':-,;tl 5

,. -‘.. R LU
Section 19(10) uf the Act uﬁﬁﬂﬁatﬁﬂﬁ"allnme to take possession
of the subject unp‘ 'ﬂ@]thiqaﬂ A ate of receipt of

occupation certificate, [r1| the; pfeae-ﬂtwepmplainh The respondent
has been applied Tar’me'nr:cupﬁthn fefﬁ’ﬂcate»nh 24.02.2020 and
same has not been received yet from the competent authority
Therefore, in the interest of natural justice, the complainants
should be given 2 months' time from the date of offer of
possession. This 2 months’ of reasonable time is being given to the
complainants keeping in mind that even after intimation of
possession practically he has to arrange a lot of logistics and
requisite documents including but not limited to inspection of the
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completely finished unit but this is subject to that the unit being

handed over at the time of taking possession is in habitable
condition. It is further clarified that the delay possession charges
shall be payable from the due date of possession + six months of
grace period is allowed i.e, 15.06.2019 till actual handing over of

possession or offer of possession plus 2 months whichever is

earlier,

Accordingly, the non-compliance of the mandate contained in

section 11(4)(a) read with 'EEE o Lvﬁ[’l] of the Act on the part of

d Bﬁ’{éud} the complainants are
entitled to delay pusaésf:i-nn 151!: jn' sqil;faq rate of interest ie

9.30% pa. w.ef 15*&&3,01 @%@t@ﬂqﬂﬁ}g&wﬂ of possession

or offer of pnssﬁsiﬂmplus -] m[mthﬂ whlc' q:imr is earlier as per
provisions of seﬁttnirt, ‘IE[I] of the ﬁu:t reag Ii.nih rule 15 of the
rules and section 19{112]) r:nf the Aﬁ[ nfzﬁjilﬁ.y.

r’
1 "
H.2 Direct the respundent to handover the possession of

commercial space for shupfrestaurant hear‘mg no. 409-419
on 4th floor in tower A in the said project of the respondent
admeasuring appmxlmatelg super area uf approximately
1302¢sq.. N A AENRLENDSY

The respondent 'has applied for :tf,['; of the }huv&m&ntinned

project on 24.02.2020. So, in such a situation no direction can be

the respondent is EStHhHﬁ

given to the respondent to handover the possession of the subject
unit, as the possession cannot be offered till the occupation
certificate for the subject unit has been obtained.

H.3 Restrict the unauthorised construction in the allotted
space of the complainants which was purchased by the

complainants against full payment as per builder buyer
agreement.
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The complainants have alleged in his complaint that the
complainants have visited the site on 01.02.2020 to see the
progress of the project but the respondent has made drastic
changes in the layout of the floor. The respondent has completely
removed the flooring/ lantern of the 4™ floor thereby make double
the height of 3% floor for unknown reasons Further the
complainants have submitted that the respondent in view of
making more profit from the ]:-ruje::t it has revised the buildlng
plans thereby converting &“E j qi

some theme restaurants in |:
wi5 also annexed. The
‘ ‘;‘% and submitted that

i! m}pﬁﬁaﬂnt is directed to

PeTs

3 .
comply with the f:rje sions.of
case thereisa remtjﬂrn addition ta[a

S— ém&.lﬁ.lm}uie

The complainants we?&kllii;n;e %ﬁ -419 on 4th floor in
tower A in the project “Neo Sqii _‘Ythe respondent builder for
a total conside )i ut*‘%s der the payment
schedule given on page &E of l:he mmimnfr r that BBA was
executed on 04.02.20 1—3 thE TE&phi‘tliEht huﬂder continued to
receive the payments against the allotted unit It has brought on

g building plan.

record that the complainants had deposited several amounts
against the allotted unit and paid a sum of Rs. 2,30,55,501 /- as per
unit statement dated 28.02.2020 at page 69 of the reply. It is to be
noted that no demands were raised against /for instalments due
towards consideration of allotted unit rather the demands vide
letters dated 22.01.2020 were raised in respect of outstanding
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VAT payments and this led to cancellation of his unit vide letter
dated 15.03.2020 and 14.08.2020.

There is nothing on record to show that after cancellation of the
allotted unit vide letter dated 15.03.2020 and 14.08.2020 the
respondent builder returned the remaining paid up amount to the
complainants after deducting 10% of total price of the said unit as
per clause 4.5 of the buyer's agreement dated 04.02.2013. So, on
this ground alone, the ::ance_l_lal_nqu {:-I_: allotted unit is liable to be

v
ST b

set aside. Even otherwise tllﬁ:
£33
the respondent builder is not

on of the allotted unit by

[ e provisions of regulation

11 of 2018 Framedl,,hjg--:rt'l:re&%%_; .,ﬂ“._;fﬁﬂ_' Estate Regulatory
Authority, Gu rugram_ﬁ}'nﬂlﬂ}ﬂ& ed ﬂ";!?:?ﬁiﬂ% of total sale
consideration as earnest rncma:,; q:z_r_ld sel the remaining
amount to the all%-rﬁgd' lmmediatqi}- ﬁut@;t}a&s lso not done. So,
on this ground alﬁlng";;agfzei!at@n gf ﬂln&’eiﬁi@ﬁ s not valid in the
eyes of law. The cdmp-'la}hﬁnts- haj‘:!_'..re :ﬁarlgk«"%l-i%:ﬂa}ment of the unit
and the unit is still nﬁtﬁﬁﬂéﬁﬁ"ﬁ‘hﬁgﬁéiiaﬁun letter as per
annexures RB andwﬂgarq.‘ﬁ_ﬁﬁ::li?gﬁgﬁ_&nd 14.08.2020 whereas
the complaint wagltﬂflﬁd ﬂﬁﬂ%!gﬁg ;Etgll:hﬁ%te of cancellation
of the units, the project is still mmmplﬂ}Eand even today there is
no OC. It seems that ongetting aggrfhiretifl}fthe complaint filed by

the allottee, the promoter has cancelled the unit although no
substantial amount {5 due towards allottee and even if it is due,
the allottee will not make the payment as project is already
delayed. Hon'ble Supreme Court has also observed in many cases
that in case of delay in projects, the allottee cannot be forced to
make payments when he is not sure about the possession. The

project being delayed the allottee is entitled for delayed
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possession charges and whatever dues have been shown by the

promoter is not the correct depictions of dues as no adjustment of
delayed possession charges have been made, The cancellation is
also not as per BBA and same is set aside exercising powers under
section 11 (5) of the Act, 2016,

The complainants have placed Facebook screenshots from the
page of neo developers pvt. Ltd. for the date of start of
construction such as 29.10. 2[!12535!] -:]1 2013 and 23.04.2013 but

‘same can be given for

commencement of constru '.'j'.d ;_?*'?-: nswer is in negative. While

taking up cnmplains,,:w,al jﬁg .f:. 95 ch was decided on
05.09.2019 the autho fnqléﬂ% vi ;I‘ii&h{u]ect that the date
of construction qﬁi be 15.12: Eﬂiﬁ on I'i}.hasis of evidence
adduced on thE ﬂiﬂ i[.'_‘n prove :El:a(tl: oﬁ’ iohstructl on 50 no
different view r.:am hl! ﬁlkeﬂ ﬂlﬂ]‘li tn fix the date of
start of construction afthd;yrgjec?i

N

Directions of the authiiﬂl%" 5_:‘!.;,/

Hence, the auth?? %mﬂﬁ nﬁ and issue the
following directi nd f 2016 to ensure
compliance of ubligaﬂ_q}'l Eatsi:‘,t ’l.;pnﬂ t'l'ie“*pl‘nmuter as per the

function entrusted to the authority under section 34(f) of the Act
of 2016:

i. The respondent is directed to pay the interest at the
prescribed rate i.e, 9.30% per annum for every month of
delay on the amount pald by the complainants from due
date of possession + six months of grace period is allowed

i.e. 15.06.2019 till actual handing over of possession or
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offer of possession plus 2 months whichever is earlier. The
arrears of interest accrued so far shall be paid to the
complainants within 90 days from the date of this order as
per rule 16(2) of the rules.

The complainants are directed to pay outstanding dues, if
any, after adjustment of interest for the delayed period.
The vrate of interest chargeable from the
complainants/allottees I:n_v the prumnter in case of default
shall be charged at _'

respondent,/promot '

which the pmrmﬁf:?r alli be |Mtﬂ pay the allottee, in

case of defjatﬂg?-!, he  del: E‘s{nn charges as per
NG

section 2(Za)ofthe Act: . -+ | .

WL g Crma——"

(Vijay Kumar Goyal) (Dr. KK Khandelwal)

Member Chairman
Haryana Real Estate Regulatory Authority, Gurugram

Dated: 25.01.2022
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