HARERA
=2 GURUGRAM Complaint No. 3900 of 2020

BEFORE THE HARYANA REAL ESTATE REGULATORY
AUTHORITY, GURUGRAM

Complaint no, 3900 of 2020
Date of filing complaint: | 09.11.2020
First date of hearing: 10.12.2020

——ma

Date of decision 25.01.2022

1. | Mr, Pankaj Kapoor

2, | Mrs. Anju Kapoor

Both R/o: R-664, New Hﬂ}'nﬁer Hagar. New
Delhi 7

Complainants

M/s Neo Develo ér.p,Pn

R/o: 328, Fusawl 9005,

\ Respondent

—-
CORAM: = w1 151
Dr. KK Khandelwal _ /. | Chairman
' Shri Vijay KumarEﬂ}rdl | _,r{,-_i_ -/ Member
APPEARANCE: . 0w | o oo/
| Sh. Anand Dabas [Adf&natﬁl R £l ‘fff'r Complainants
| Sh Venket Rao [ﬁdvgca | = Respondent

The present cﬁtf_l_plﬂiﬁtf iha; | :hEEn?' '..flled by  the
complainants/allottees under section 31 of the Real Estate
(Regulation and Development) Act, 2016 (in short, the Act) read
with rule 28 of the Haryana Real Estate (Regulation and
Development) Rules, 2017 (in short, the Rules) for vieolation of
section 11(4)(a) of the Act wherein it is inter alia prescribed that
the promoter shall be responsible for all obligations,

responsibilities and functions under the provision of the Act or the
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rules and regulations made there under or to the allottee as per

Complaint No. 3900 of 2020

the agreement for sale executed inter se,

Unit and project related details

The particulars of the project, the details of sale consideration, the

amount paid by the complainants, date of proposed handing over

the possession and delay period, if any, have been detailed in the

following tabular form:

$.No.| Heads Ry
1. | Project name and locatigi
Z. | Projectarea /ﬁ‘\.\/ *
3. | Nature of thgtf:{@ ' S
& |DTCP lic f‘ and | 102 of 200§ dated 15.05.2008
validity status; = *;, 'xl 14.05.2022
5. | Name of Iicﬁiﬂsgi I 1" " | Shri ! con Pvt. Ltd,,
‘.\'.""{ | | I| l-.‘%tﬂ thers
& [RERA  Regiiemed/| nal Regiered
registered ™~ ;E'E R Wﬁnn no. 109 of
7 dated 24.08.2017
7. | Unitno. . : 509:5 15',?I floor, Tower A
| - f“? L x& _[ﬁin#ﬁrﬂaﬁqpage no.43 of the
e i complaint]
8. Unit measuring (super area) | 5922 sq. ft.
[Annexure 2 at page no.43 of the
complaint]
o, Date of allotment letter N/A
10. | Date of execution of builder

buyer agreement

04022013

[Annexure Z at page no.41 of the
complaint]
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11,

Date of start of constructior
of the project

12,

clause

@?‘E 15 of the reply

U Peamplete the construction of

p— foccupancy/completion
“I'ceptificate shall issue final

(34

The authority has decided the
date of construction as
15.12.2015 which was agreed to
be taken as date of start of
construction for the same

project in other matters.
CR/1329/2019

It was admitted by the
respondent in his reply that the
construction was started in the
month of December 2015 on

AT

5.2 That the company shall
id building/complex
ch the said space is
in 36 months
of execution of

construction
v later and apply
,-f‘s."' ant of
cupancy

The company on

2Es. | allottee who shall
j thereof remit all

he allottee hereby also
grants an-additional period of 6
months after the completion date
as grace period to the company
after the expiry of aforesaid
pericd. (emphasis supplied)

13,

Total sale consideration

Rs.1,18,37,886/-

|As per payment schedule at page
no. 62 of the complaint|

14.

Total amount paid by the
complainants

Rs.1,05,61,879/-

|As per unit statement dated
28.02.2020 at page 77 of the
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- reply] _

15. | Payment plan Construction linked payment
plan

16. | Due date of delivery of|15.06.2019

possession [Calculated from the date of start

of construction]
Grace period of 6 months is
allowed as has been decided in
CR no.1329 of 2019

17. | Offer of possession Not Offered

18, | Occupation Certificate | Not obtained

19, | Cancellation letter o7

decision i e§ Eﬁ.ﬁi 2022 -[

20. | Delay { aﬁuerg,r y!,-ars t& ths, 10 days
possession | til fhe date nf 1

Facts of the mmEEﬁlqt: W A

 \ < .-"
That the respc:-nden{: x@i@&&ﬁ? ent for sale dated
01.06.2010 with the conq;tiim Kapoor, his father Mr,

B.R. Kapoor and. fl mﬂxun In the said
agreement for s respondent had
already received Rs. 4'?11’111]&0,? 1&):1:1. :he 'all three family
members of cnmplalnants an.:]udlng him. As per the said
agreement for sale in consideration of sum of Rs. 4,70,11,000/-
already paid by the buyer to the respondent in its entirety, the
respondent agreed to sell /transfer title and interest in40,000/- sq.
ft. super built-up area together with the proportionate indivisible
and impartible ownership right in the land underneath. In the said
agreement sale consideration was adjusted by the respondent

against the advance/unsecured loan of Rs. 4.10 crores paid by Mr,
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Sanjeev Kapoor, his father Mr. B.R. Kapoor and his brother Mr.
Pankaj Kapoor through a partnership firm M/s Kapoor Sales
corporation and Rs. 60.11 lac paid by Mr. B.R. Kapoor,

Thereafter, the respondent did not do anything for nearly 2.5
yvears and keep sitting with the amount collected from the
complainants and his family members and after much of
persuasion finally executed a builder buyer's agreement dated
04.02.2013. As per the agregment, the complainants booked
commercial space for shnﬂf"wg@i bearing No. 509-512 on

kil pll,.l'.l'\-
05% Floor in Tower - A in ]

prcqect of the respondent
admeasuring appmximﬂta.]}t Lbéé]‘,_'l 'h[ﬂi?ﬂfig&:mmmnt&ly 5922 sq.
fr. (550.17 sq. metéﬂv?nﬂ qnvé;e; : 6’1}}?40 sq. ft. (347 sqg.
meter). It was assjlde ‘and repTEsean'pd to e-&ﬁnplalnants by the
respondent that it had alr&ad)' t&‘ken I:h I} uired necessary
approvals and sﬁnﬂti'nﬂs from H]E ::ﬂ;m:gnied authorities and
departments to deﬂid‘p,mhj @n@lﬁbﬁpﬁﬂnﬂd project on the
time.As per the said aﬂﬁfﬂienl: iﬁ"ﬁmﬁd"g&k consideration for the
said commercial space was agmﬂ'as Rs. 1,18,37,886/- and the

respondent had ﬁ:ﬁu&#l@ﬁﬁiﬂﬁ Teﬁt qbﬁ_ﬂs. 1,05,05,436/-

inclusive of 4 covered car parking's..

That in the said builder hujrerkagreeniler;t the respondent has
again increased the time for completion of project to be three
more years. The same is opposed by the complainants due to the
fact that already 2.5 years has already been passed and the
complainants wish to increase further time for 3 more years, but
the respondent assured the complainants to compensate him for

the same. At the time of execution of the said builder buyer
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agreement, the respondent misusing its dominant position had
coerced and pressurized the complainants to sign the arbitrary,
illegal and unilateral terms of the said buyer's agreement and
when the complainants had objected to those arbitrary terms and
conditions of the said agreement and refused to sign the same, the
respondent threatened to forfeit the amountalready paid by the
complainants as sale consideration in respect ofthe said shops
and also to cancel their booking. The complainants having no

other option and to found I'.hﬁm,h 'A' shelpless and being cheated
S

had under duress and coerc ned the said shops buyer's

_

agreement. 4 r:uﬂ; L:» '-!1 -I
On 01.02.2020 they’ complainan | ﬁsﬁuﬂ (he. ks of the
respondent tosee the pmgm&s of l'hE prujéct‘hut was completely
shocked and sur*:::l.sad to sea H’]ﬂ[ ts ﬂndEtE }1&5 made drastic

changes in the Ia}ﬂ;ﬁ:gﬁﬂiﬁ ﬂa‘hur"ﬂin ebrﬁmermal space for
shop/restaurant hﬂﬁf‘ln?g, Na. EEI?—' allncated to the
"'H.-. h-"‘

complainants. The r&a@t@nw}etely removed the
flooring/Lantern of ﬂ'I-E 4th flooFthereby make double the height

of 3rd floor for l'ﬁﬁ ns. dﬁm&%g Eucnﬁlgainants Later on

asking from the sales manager. of ﬂhﬂ prniech and from other

-
|I.I'

sources it was found out that rekpundeﬁl: in lieu of making more
profit from the project has revised the building plan of the project
thereby converting the 3rd and 4th floor into one and designing
some theme restaurants in that place. The respondent has no right
to convert the allocated space of the complainants on said floor

without the permission of the complainants

Page 60f33



HARERA

@ GURUGRAM Complaint No. 3900 of 2020

That as per the clause - 5.2 of the said buyer's agreement dated
04.02.2013, the respondent had agreed and promised to
complete the construction of the commercial space and deliver its
possession withina period of 36 months with a six (6] months
grace period thereon fromthe date of execution of the said buyer's
agreement. The relevant portion of clause - 5.2 of the shops
buyer's agreement is reproduced herein for the kind perusal of the
Hon'ble Authority

- . ':l 'r-
"The Company shall complete 'ﬁ;‘fﬂmﬁcﬂan of the said
building/complex within whick the-said space s located within 36

munthsﬁ'um the dute nf&xqpu n of this. mnentarﬁum the start

wterms of said buyer's
ﬁl has not delivered

5 eyﬂn[mﬂa}-' as nn tée El,aite of filing of this

However, the respo c]i;"n he
i,'} i
agreement and fa;e;li Fffulﬁli its ﬂh
P

I

3

compliant, (5 "1,

possession of sai

_..4-.

That from the dat’t ﬂf Eul-;ng!anld _.{a‘iﬂ}!. the respondent
had raised various dehw:‘dr [n;g_;aiya}mmt of on complainants
towards the sale Eﬂnmderaﬂnn hops/restaurant space and
the c.umplamanti‘ \5& d%jg ]gﬂ:‘jf ! itisfied all those
demands as per the bu.yers %remt withnut any default or
delay on their p;ﬂ'ﬁ and 'have al&u'“ﬁ.ll'ﬁ'llea atherwise also their
part of obligations as agreed in the buyer's agreement. The
complainants were and has always been ready and willing to fulfill

their part of agreement, if any pending.

That the complainants jointly and severally have paid the entire
sale consideration to the respondent for the said commercial
space as demanded as on day. The respondent has issued a
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combined /cumulative ledger statement for three agreement
executed with complainants from 01.08.08 to 31.03.14 and as per
the saidstatement the complainant have paid a total amount of Rs.
1,72,60,704/-That the respondent has issued receipts from the
date of booking inthe name of both the complainants towards the
payments made by the complainants to the respondent towards

sale consideration for thesaid commercial space.

That on the date agreed for the delivery of possession ie.

03.08.2016 of said cumm&?@iﬁg' I J'If £ -as per date of booking and
=-."I-'_I-: “%:-:'L- ¥

according to the buyer's ent, the complainants had

approached the requnﬂéﬁta&#-_!lft?'yﬁqefs inquiring the status of
delivery of pnss:a-%s.’iﬂn._hﬁl‘:.i ﬁig_@hqﬂigkfd to provide any
satisfactory answer tothe complainants ahﬁt&'j:hle completion and
delivery said shq;ﬁ, The mmp]ainan[s, rhérééﬁer kept runming
from pillar to p::zs'; j_ag_i;ajng' for the ﬁe]t}el;j ;ﬁfﬁue said space but
could not succeed'as thﬁ,tuhstrucﬁgpfuﬁ%é said project was
nowhere near to cuﬁ%ﬂ;ﬁpﬁ?ﬁf@ﬂﬁﬁé&&ndent has still not
delivered the completed pusﬁﬂfﬂfﬁﬂ*ufsald shops.
l

U i |- ‘A

That the respum;i-i:nﬂ_ by committ 2 delay 'In delivering of the
possession of the afaresaid shops has violated the terms and
conditions of the buyer's agreement and promises made at the
time of bookingof said shops. The Respondent has also failed to
fulfill the promises and representation made it while selling the

sald shops to the complainants,

That the cause of action accrued in favor of the complainants and
against the respondent on 01.06.10 when the agreement for sale
was executed and again on 04.02.2013 when the complainants
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had bookedthe said shops and it further arose when respondent

failed /neglected to deliver the said shops. The cause of action is

continuing and is still subsisting on day-to-day basis, as the

respondent has still not paid the interest for the delayed
possession to the complainants,

C. Relief sought by the complainants:

13. The complainants have sought following relief(s):

il

iii,

Direct the respondent III pﬂy-—ﬂ!ﬂt iﬂtE‘l‘ESt at the rate of 18%

s s..-ﬂ;-,;:.- amounting to Rs.

1,05,05,436/- paid byt ’ [t

account of delay/in! deliveri M’&pf ssion from the date of
oY T ILLY N

payment till drg‘[jﬁ of phiysical’an ossession of said

B a~ \t
shops. [ B w TN \?l

; E=d
Direct the rﬂﬁ‘pﬁnd-mt 'to 1| hrmclwm_:l" 1tj1§ possession of
commercial sp eq,gu‘r shop/restaurant’ '. g No. 509-512 on
| il
05t floor in Tuw'isr\ -3"‘;5. T-the-s -f‘. ﬂf the respondent

admeasuring approxi mﬁtulyuﬁuparﬁ)}‘éa of approximately 5922

sq. ft. {5501?3:.%1@ ]@;@ Emr@{werfgr 3740 sq. ft. (347

afnants for the said shops on

sq. meter)

Direct the reﬂpnrldehl: Et} / rieéﬁ'u:t' ﬂfﬂ unauthorised
construction in the allotted space of the complainants, which
was purchased by the complainants against full payment as

per builder buyer agreement.

D. Reply by respondent

14. It is further submitted that, the respondent along with the

complainants, decided to develop the said project "Neo Sguare”.
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15.

16.

17.
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That complainants when observed that there will be a critical
delay in the development of the Dwarka Expressway, they
expressed their desire to dissolve their rights in the respondent, in
exchange of area of 40,000 sq. ft. in Tower-C of the project "Neo

Square”. Thus, leaving the respondent alone midway to develop
the project.

That, when associated with the respondent, the complainants had
invested funds into the ]]Tﬂ]ﬂll:t. In; Iqu of the funds so invested, the
: :“Jdﬁm to convert these funds as
unlts in the project. To this
effect, Mr. B.R. Kapoor’ Lfathﬂf ¢f’§.he.¢qmﬁ;nantﬁ] also sent a

letter dated 31.05. Zﬂc{ﬁ reqqasuﬂﬂ:'}lﬁ“re\

invested amount mﬂa;ds El_d".r‘ant'ES

complainants requested 'I:hﬂ‘;:E

advance payment against h

ent to convert the

. r

',,.,
That pursuant mthe i‘equest of the :unqﬂamaﬁr]s the respondent
converted the fur -*l]".'l,#D ﬂIE buﬁklng ; yﬁd} and executed an
agreement to sale ﬁﬁmw@lﬂm i

_;I‘rearmarked units in
il

the project against me\hlﬁ i‘lfa-'famﬁi"ﬂk 4

L m———) b

Therefore, itish ‘ E i%;cm}iﬂlmnants cannot fit
into the shoes of a regular a-u Sttee r section 2 (d) of the Real

Estate [Reguiatiuﬁa_nd ﬂeve{upmeﬁty Autﬁﬂ}& The case of the

complainants has to be viewed differently as the complainants

themselves were the promoters at the initiation of the said
project. The complainants were very well aware of the status of
the project when they desired for their loans advances to be
converted to booking advances. It is pertinent to note that the
complainants backed out from the project, with an ulterior motive

to extract unjust enrichment from the respondent.
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19,

20.

21.
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That the agreement to sell dated 01.06.2010 and buyer's
agreement dated 04.02.2013 were executed between the

complainants and the respondent prior to coming into force of the
Real Estate (Regulation and Development) Act, 2016, The terms of
these agreements were as per the applicable laws at that point of
time,

That the delay penalty, if any, that can be claimed from the
respondent is only as per the terms and conditions of the buyer's
agreement dated 04.02.2013,

i
(ot i

ﬁ%’h}r penalty is awarded in

i
R

addition to the prescribed rate as per'the Buyer’s Agreement, then
o L1 |
the differential amount .hii: he nature of “Compensation”. It
_W#I{#‘i% { m‘\

is most humbly EﬂFm!ﬁﬂﬂrﬂJﬂaﬂm}%ﬁﬁrhg&f;ﬁqmpensmian is not
within thE]urisdIf@'thf the Ld. Authority. | |

| a0 0™ 13)
That in the mattér:hfiﬁeeﬁ'w Realtor Suburban (P) Ltd. Vs,
UOI & Ors (SCC Online Bom 9302), the Hon'ble High Court of
Bombay held that'tljé.- prqg‘isiﬂff#@rfmﬁmfﬁr& prospective in

. . YV ;
nature and not r&trﬂ%n_b_fﬁvﬁ.;g il!?-*ii further submitted that

—

retrospective appgﬁgim;_-;grtéé@r isigns of the RERA Act, 2016
is unconstitutional. Therefore, . tt Lﬁ to the agreements
should be solely govern by the terms and conditlons as laid down
in these agreemeﬁfﬁa’.'. ' e

That it is further submitted that if a project registered with RERA,
it can be held liable only for future deadlines, those it might
breach after registration with the Authority. Any default before
the registration is beyond the ambit of RERA and beyond the
purview of the RERA Act, 2016 and hence beyond the jurisdiction
of the Ld. Authority. It is submitted that in this particular case the
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22.

23.

24.
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obligation of the promoter to complete the project as per RERA
registration is 23.08.2021

That in terms of the agreement to sale, the booking advances was
adjusted towards the basic sale price and EDC/IDC. However, the
complainants were still liable to pay stamp duty, registration fee,
maintenance charges, service tax, VAT, BOCW cess, other charges
including taxes as required by law.

At the very outset, the respundpm: I;umhl:.r submits that as per the
payment plan, attached to" %
Basic Sale Price (BSP) was_ i
booking of the said un-_Hﬁ gr_ffﬁ of BSP + External
Development Ehai'gég ’[Eﬂﬂ:*g]hfr t&re Development
Charges (IDC) w be paid wi f booking or on
signing of the agg::ImEliL ?.d?ltimal?y‘ﬂfb r the payment
schedule the cumplaﬂaﬂts -.W'EFE ﬂa q}_—ghy, pn Notice of

Possession- the [FM$ I{Egﬁ;{aﬁnn ms Sramp duty and other
Charges, as prllcahfl'!‘ ﬁfﬂﬁhﬂﬁ_ Mplw&bl& stamp duty,

registration fee, H’IHIFIEIHII'I -W‘_ . BOCW Cess,
VAT and other éx& anﬁ Eﬁ?ﬁg nder the Buyer's

5 agreement, 10% of the

the time of application for

"-L ' )
when demand&d v

That timely payment of installments and other applicable stamp
duty, taxes etc. is the essence of the agreement. Any default in
such payments hampers the construction process of the said
space. It was clearly agreed by the complainants to make all

payments as per the payment plan
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26,

27.

28.
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It is further submitted that, as per the accounts statement, an

amount of Rs. 35,42,152 /- is still outstanding, including statutory
taxes which has not been paid by the complainants till date. While
signing the agreement the complainants had agreed in clause 10 of
the buyer’s agreement to pay all taxes, charges, levies, cess etc. on
demand and incase of delay the same shall be paid with interest.

That the complainants have been time and again requested to

clear all the dues, includin; the. tax amount due on the unit
T '-ﬂ-' i
allotted to the complainants, H '5_'. over the period, payment

has not come through evéﬁ
requests of the FESpﬂNﬂﬂtf E{l ﬂp?ﬁ@' ears all these years

and are being hlaﬁgﬂ%ﬁg{o % Plainant& and as a

result the respunﬂﬂntlrhas not re:en.-‘ed an}rpﬂment till date with

Epeated reminders. These

1

respect to the uu{smndlng amuuﬂtm Thpl: a&:l}rmant request was
also sent to the qimplﬂinqnt; Ulﬂe |ja #I:'I‘Eﬁuesl letter dated
22.01.2020, requesuﬁfg the lﬂearanﬁe Elﬁ‘ ﬂues ASAP. All the

requests have been co WWE complainants.

That when the o LE p r ome in despite of
reminders by IEI‘E Eﬂ ﬁ} yas bound to send
a notice dated 15 03.2020 _Biving . a ﬁnnl ‘gpportunity to pay the

outstanding dues, I’alhng which ﬂ'm rﬂspundent will be forced to

cancel the allotment.

That keeping in mind the covid situation, the respondent afforded
the complainants 5 (five) months to clear the outstanding dues
after sending the Notice. However, the complainants deliberately
ignored the final opportunity and did not clear the outstanding
dues, Left with no other option, the respondent exercised its rights
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29,

30.

31,

32.
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to cancel the allotment as per section 11(5) of the Real Estate
(Regulation & Development) Act, 2016.

As per section 11(5), the respondent invoked clause 4.5 of the
buyer’'s agreement thereby terminating the buyer's agreement
and cancelling the unit allotted to the complainants by sending a
letter of cancellation dated 14.08.2020,

It is submitted that clause 5.2 of the buyer’'s agreement provides
that the company shall mmglap:er the construction of the said
building within which the 5&&‘!‘ spa e
from the date of executio 1
construction, whmhgeﬁ;:;. fs }‘qﬁ%fii
months is also ﬁeﬂtjﬂne&.,m Ea- b
submitted that iald hu:fer 5 ag[_l‘aem as executed on
04.02.2013 and ‘i;hﬂt cuﬂstﬂurqcn stirl:l:e the month of
December 2015, E‘ﬁﬂl’#il‘*'}i’jﬁh% due tﬂ* Lﬁa I,SPE{.'IﬁEd date’ for

handing over the pbssqa,ﬁsﬁ:l}f tﬁe uga"hafs pE:-t occurred, neither
in terms of the hu}fer"s ggmemqﬁ !gg.r-’ln terms of the RERA

registration and hence, the tq;nglitﬁﬁd be dismissed.
That the Ld. Autl%niv n th n{_i!:ur Nijhawan vs

M/s Neo Devﬂlupﬂm Pyt. mt. r:nmplajn; Hn. 1325 of 2019 vide
order dated 05.09. 2!]19 whlch pertains to I;he same project "Neo
Square”, has held that the construction of the project has started
on 15.12,2015 and the due date of possession was 15.06.2019,

“.5 located within 36 months

ment or from the start of
e

“wa grace period of 6
;:!J_ E p

agreement. It is

x
-
L= |

It is submitted that in this instant project as per the RERA
Registration, the date of completion of the project is 23.08.2021.
Moreover, due to the on-going Covid-19 situation across the world

and the nation, force majure clause has been applied and various
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33.

34.

33,

36.
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authorities have given extension to promoters for completion of

on-going projects. It is also pertinent to note that the Respondent
has already applied for the Occupation Certificate on 24.02.2020
for the project.

It is also humbly submitted that the respondent has already
received the approval of firefighting scheme vide Memo No.
FS5/2020/110 dated 20.04.2020

That the complainants are tr}ru:lg 1’0 shift its onus of failure on the

respondent as it is the cnmp”l;ﬂf! gﬂm failed to comply his part

of obligation and miserahly,a

despite repeated pﬁrmél:@.i Itngl,uﬂ'éu “h‘eing sent by the
respondent from thg'hartmm.,., = \Q.)\

|!:' -"

pay the instalments in time

Copies of all the I'EIE".-'ant dncumeuts have hﬂpnuﬁled and placed on
record. Their aul:hmﬂmq' is not | in E]Jsppth l-fémﬂ:e the complaint
can be decided on the basis of Iilese tji'gn__ﬂl;ed documents and
submission made h}r"ﬂ}la pqﬁjﬁh_ _,;..-f o~/

Written argumv.-nl:s filed Hr hnhhiheﬁarﬁes

Both the partieg" éﬂﬂ'-’*ﬂlgd-’- 4@' %tq&r{é‘ arguments. The

complainants have- subnﬁrteﬂ the written| arguments on
26.07.2021 and the respondent” has submitted their written
arguments on 23.07.2021 and reiterated their earlier version as

contended in the pleadings.

F. Jurisdiction of the authority:

37.

The plea of the respondent regarding rejection of complaint on

ground of jurisdiction stands rejected. The authority observes that
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it has territorial as well as subject matter jurisdiction to adjudicate

the present complaint for the reasons given below.

F.1 Territorial jurisdiction

As per notification no. 1/92/2017-1TCP dated 14.12.2017 issued
by Town and Country Planning Department, the jurisdiction of
Real Estate Regulatory Authority, Gurugram shall be entire
Gurugram District for all purpose with offices situated in

Gumgram. In the present r:a.q!,: ;th&jprﬂject in question is situated
gt district. Therefore, this
it 'lt:tlun to deal with the

present complaint. /‘B /,1# F‘ fh{'{;\
FAl Subject ma:{ﬁ‘ﬁrwmﬁrf: \f"

authority has cnmplete l;e

Section 11[4}[3} ?Eﬂm Act; 2016, prmrlqeg r@algtfae promoter shall

e ot *%WT TN P
11(4)(a) is repruduqeﬂ‘a EIH ?h./ C ;
Section 11(4)(a) :: = 1.3'

Be responsible| "‘aﬂ and functions
under the ulations made
thereunder or to t e &'H & ag for sale, or to

the association df allottées, as the Ease may be, ¢l thi- conveyance of
all the apartments’ plots or bulldings, ds nw case may be. to the
allottees, or the common areas to the association of allottees or the
competent authority, as the case may be;

Section 34-Functions of the Authority:
34(f) of the Act provides to ensare compliance of the obligations
cast upon the promoters, the allottees and the real estate agents
under this Act and the rules and regulations made thereunder,

So, in view of the provisions of the Act quoted above, the authority

has complete jurisdiction to decide the complaint regarding non-

Page 16 of 33




38,

39.

HARERA
2 GURUGRAM Complaint No. 3900 of 2020

compliance of obligations by the promoter leaving aside

compensation which is to be decided by the adjudicating officer if
pursued by the complainants at a later stage.

Findings on the objections raised by the respondent:
Objection regarding complainants is in breach of agreement

for non-invocation of arbitration.

The respondent has raised an, Ehsiectiun that the complainants

'r—\. ’a.-\.

have not invoked arbitration |

gs as per the provisions of
flat buyer's agreement wl i . Ins provisions regarding

initiation of arbltra;fﬂn pnql:l !155 in_case of breach of

agreement. The fﬁflm#j.nﬁ @b_ ‘“Q‘%\,Inmrpnrated WLt

arbitration in the Enj.fqr 3 agreemann' R "‘-r o '.

i '|"-|_'I

-
j between the
« of the present

£ s,Lu
“Clause 20: Thht‘"!ﬂ' cose crf dn_ﬂh‘: te

partles, includi 32::1‘ ﬂf fn rp
agreement, the armnf ntion of a sole
arbitrator a_npammdr:&g uq.r' ny. The venue of

arbitration shall be }%ﬂl ﬂs!ﬁiq 1 of arbitration shall
be English. The costs ﬂ:@:ﬂgﬂrﬁhﬂ e fointly by parties.

The respondent contended that'as per l:l'.u: terms & conditions of
the application fmﬂdpiﬁeﬁ% f ep{ e parties, it was
specifically agreed that in the Emhp&lgty of any dispute, if any,
with respect to t]Eiﬂ- ﬁmﬂsinnul l:il:rﬂkét} ﬂni’t 'hrngle complainants,
the same shall be adjudicated through arbitration mechanism. The
authority is of the opinion that the jurisdiction of the authority
cannot be fettered by the existence of an arbitration clause in the
buyer’s agreement as it may be noted that section 79 of the Act
bars the jurisdiction of civil courts about any matter which falls
within the purview of this authority, or the Real Estate Appellate

Tribunal. Thus, the intention to render such disputes as non-
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arbitrable seems to be clear. Also, section 88 of the Act says that
the provisions of this Act shall be in addition to and not in

derogation of the provisions of any other law for the time being in
force. Further, the authority puts reliance on catena of judgments
of the Hon'ble Supreme Court, particularly in National Seeds
Corporation Limited v, M, Madhusudhan Reddy & Anr. (2012) 2
SCC 506, wherein it has been held that the remedies provided
under the Consumer Protection Ar.'t are in addition to and not in

derogation of the other |.‘:IT-'!||!'$'=|. i fo ‘e consequently the authority

would not be bound to referip to arbitration even if the

agreement between thg-ﬁarti l'hm'al:mn clause. Further,

|h..:’|".
in Aftab Singh ﬂf:;? F‘i(ﬁ'k:lqnd Ltd and ors,

Consumer case hﬁ:ﬂdm}l 13.07.2017, the
National Cnnsunqer Disputes Redressal ﬂn}mﬁf}'siun New Dethi
(NCDRC) has h!ﬂﬂl I:hal: the aﬂ]mal:ufn Elagusie in agreements

batween the cumpfa;pimﬁ and ﬂauikd %/{:qﬁlﬂ not circumscribe
the jurisdiction of a chnsimg‘f "HI:E'fEL!{'{Mparas are reproduced

below:
the ulation and

Development) Hm 2016 ﬂ%mhmc “the Reaf Estate Act”).
Section 79°0f the suid Act readas follows:

"79. Bar of jurisdiction - No civil court shall have jurisdiction
to entertain any suit or proceeding fn respect of any matter
which the Authority or the adjudicating officer or the
Appellate Tribunal is empowered by or under this Act to
determine and no injunction shall be granted by any court or
other authority in respect of any action taken or to be taken
in pursuance of any power conferred by or under this Act"

It can thus, be seen that the said provision expressly
ousts the jurisdiction of the Civil Court in respect of any
matter which the Real Estate Regulatory Authority,
established under Sub-section (1) of Section 20 or the
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Adjudicating Officer, appointed under Sub-section (1) of
Section 71 or the Real Estate Appellant Tribunal established
under Section 43 of the Real Estate Act, is empowered to
determine. Hence, in view of the binding dictum of the
Hon'ble Supreme Court in A, Ayyaswamy (supraj, the
matters/disputes, which the Authorities under the Real
Estate Act are empowered to decide are non-grbitrable
notwithstanding an Arbitration Agreement between the
parties to such matters, which, to a large extent, are similar
te the disputes fulllng for resolution under the Consumer Act.

56. Consequently, we unhesitatingly reject the arguments on
behalf of the Builder and hold that an Arbitration Clause in
the afore-stated kind-—of Agreements between the
Caomplainant and rj}g Builder connot circumscribe the
jurisdiction of @ Consamer Fora, notwithstanding the
ndof the Arbitration Act.”

amendments made to Segtio;
UL aimtainability of a complaint

40. While considering the i i

before a consumer ﬁﬁ:ﬂhj commission o the fact of an existing
arbitration claus&‘;ixj;"gll{s bhﬁﬁ?’ﬁﬁ_}g&r eement, the Hon'ble
Supreme Court lg‘ﬁl titled. ; s.ﬂf,i'ﬂ*im;hr ~MGF Land Ltd. V.
Aftab Singh ln%;wtstmp p%rﬂdomnﬂ. Eﬁfﬁéﬂfzﬂiﬂ in civil
appeal no. zssﬂ;fs!,gi; nﬁz | ” d'on 10.12.2018 has
upheld the afnreﬁaf& i I:!‘it;iand as provided in
Article 141 of the Eunsﬁmﬂpn ﬁﬁﬁﬁ:’\:he law declared by the
Supreme Court s thin the territory
of India and ac:ﬁ&?‘i%j;nﬂﬁ by the aforesaid
view. The relevant para of }ile fudﬁq.mﬂhtﬂﬂﬁﬁ'ﬂ? by the Supreme
Court is repruduted below:

"25. This Court in the serigs of judgments as noticed above
considered the provisions of Consumer Protection Act, 1986
as well as Arbitration Act, 1996 and laid down that
complaint under Consumer Protection Act being a special
remedy, despite there being an arbitration agreement the
proceedings before Consumer Forum have to go on and no
error committed by Consumer Forum on rejecting the
application. There is reason for not interjecting proceedings
under Consumer Protection Act an the strength an
arbitration agreement by Act, 1996 The remedy under
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Consumer Protection Act is a remedy provided to a consumer
when there is a defect in any goods or services. The complaint
means any allegation in writing made by a complainant has
also been explained in Section 2{c) of the Act. The remedy
under the Consumer Protection Act iv confined to complaint
by consumer as defined under the Act for defect or
deficiencies caused by o service provider, the cheap and a
quick remedy has been provided to the consumer which is the
object and purpose of the Act as noticed above.”

Therefore, in view of the above judgements and considering the
provisions of the Act, the authority is of the view that complainant
is well within their rights to seak a spemal remedy available in a
beneficial Act such as the Cﬂﬂwizﬂﬂtecﬂan Act, 1986 and Act
of 2016 instead of going in n
hesitation in huldmg.- fhat #1; \auﬁ‘ﬁﬂ;:,' has the requisite

jurisdiction to enteﬂa,ﬂ'l thq_mmlﬁh ﬂ'l:)hit the dispute does
not require to be r ed to arbi’ﬂ'ahun neﬁe

I‘- o

'1l:rat1un Hence, we have no

'.

.II‘q_

l[ ‘ x J
The respondent ~,has *-alfgqﬂ ' aﬁ t&y plalnants having
breached the terms | ment and contract

by defaulting in makin uﬁgﬁjﬁgm{ﬁts Further the above-
mentioned -:r.rn upp the builder buyer
agreement execu geﬁv&&ﬁiﬁlﬁg fﬁﬂuse 4.4 provides
that timely pa}'menﬁ of the Ip‘ataﬂmmﬁ a.‘m:lr other charges as

stated in the payment plan as and when demanded is essence of

the agreement.

But The respondent cannot take advantage of this objection of
timely payments being himself at wrong firstly by still not
obtaining the occupation certificate and offering the possession of
the unit despite being delay of 2 years, 7 months, 10 days and the
complainants have already paid 90% of the total sale
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consideration till date. Therefore, the respondent itself failed to

complete its contractual and statutory obligations. Moreover,
there is no document on file to support the contentions of the

respondent regarding delay in timely payments.

G.I11 Objection regarding jurisdiction of authority w.r.t. buyer's

agreement executed prior to coming into force of the Act

Another contention of the respondent is that authority is deprived

of the jurisdiction to go inte i ';}D?tﬁrgretatlﬂn of, or rights of the

‘ﬁj vith the apartment buyer's
agreement executed hel;w‘-EEm [ qﬁpm’ﬂaﬁ_ and no agreement for
sale as referred to un@ér th e prov Hons m&ﬁ:ﬂ: or the said rules
has been execute fjf;f‘tﬁ’li se parties. _'ihe ﬁu otity is of the view

that the Act no é}‘al ]]I'L':ITFI-I:IHS, nor can halsujc'.i:lnstruad that all

parties inter-se in a::-:urdp

previous agreemqnts *.nﬂll be ge-\lgrluenrp.ftﬂr ;nmmg into force of
the Act. Therefum\.r Eh& trqrﬂsinus of th n?y{f:s and agreement
have to be read and MEEIMWyM However, if the Act
has provided for dealing With]:f_:ﬂ:ﬂnap&iﬁc provisions/situation
ina speciﬁtfparl:k:uhr manie 1 thak sittation will be dealt
with in accordance with H'qufé\i E{n‘%aﬂer the date of
coming into force of the .ﬂctahd th& ruléa! ﬂm'nﬂuus provisions of
the Act save the provisions of the agreements made between the
buyers and sellers. The said contention has been upheld in the

landmark judgment of Neelkamal Reaitors Suburban Pvt. Lid.
Vs. UOI and others. (W.P 2737 of 2017) which provides as under:

*119. Under the provisions of Section 18, the delay in handing
over the possession would be counted from the date
mentioned in the agreement for sale entered into by the
promaoter and the allottee prior to its registration under
RERA. Under the provisions of RERA, the promoter is
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given a facility to revise the date of completion of project
and declare the same under Section 4. The RERA does
nat contemplate rewriting of contract between the flat
purchaser and the promoter...,

122, We have already discussed that above stated provisions
of the RERA are not retrospective in nature. They may to
some extent be having a retrooctive or quas! retroactive
effect but then on that ground the validity of the
provisions of RERA cannot be challenged. The
Parliament is competent enough to legisiote law having
retrospective or retroactive effect A law can be even
framed to affect subsisting / existing econtractual rights
between the parties in the larger public interest. We do
not have any dauh,r m o mmd that the RERA has been

Ltd. Vs. Ishwer _'gm?rx, namgmard ﬁ,g;md 17.12.2019 the

Haryana Real Est?mhppeliate Trﬂ;u.z h%e ed-
“34. Thuath-e ng;n Vi qrr n i on, we are of
pvistons of the Act are
quu ﬁm € op Han and will be
-"""nﬂ"'i_" “-'i."'l-'lj'l'l n'ln‘-' 'J'..l'!“'rldf
LI L v SLEAN TS ke operg s ".-- JIE A il =gl 1L
A Gl (1L | {tﬁﬁfm: eal O comple FI HEHEE
in case of n'e!'u}-r in theoffér, EInrﬂ'r}r af possession as per
5 af the o ent for sale the
ﬂ”ﬁ fﬁlﬂ - terest/delayed
-""'-' eas e of Interest as

pmm‘ddﬂ‘ in HHJ'E’JE ﬂf}ﬁ?ﬂdﬂtﬂﬂ' dhe sfided, unfair and

unregsenable rate of compensatian mentioned in the
agreement for sale is liable to be ignored.”

The agreements are sacrosanct save and except for the provisions
which have been abrogated by the Act itself. Further, it is noted
that the builder-buyer agreements have been executed in the
manner that there is no scope left to the allottee to negotiate any
of the clauses contained therein. Therefore, the authority is of the
view that the charges pavable under various heads shall be

payable as per the agreed terms and conditions of the agreement
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subject to the condition that the same are in accordance with the

plans/permissions approved by the respective
departments/competent authorities and are not in contravention
of any other Act, rules, statutes, instructions, directions issued

thereunder and are not unreasonable or exorbitant in nature.

H. Findings regarding relief sought by the complainants:

H.1 Direct the respondent to pay the interest at the rate of 18%

41.

42.

p-a. on the total sale consideration amounting to Rs.
1,05,05,436/- paid by the mnml,ﬁlnanls for the said shops on
account of delay in delive

Admissibility of dela}r pﬂssessl;:m tlmrgﬁ

5,

In the present cnmt:lﬁint. ﬁ:le mm]ihm&n;s intend to continue
with the project; and is Em?l::tng ﬁela}r pﬂ‘isgssiun charges as
provided under ﬂ're pfmfim to f.ettlu‘n 1,3[1] nEt];:e Act. Sec. 18(1)

proviso reads as under: | _ ¥

Section 18:-Return ﬂf ﬂmnunlﬁn’nﬂ mmpen.mtmn

If the promoter j’ﬂk*ﬂg :w;ﬂqtdw .{r[znabl'e to give passession of
an apartment, plof orbulldlfig.-"

LIRRE T - . |

Provided that where an &ﬁﬂiﬂ-’d&; Hot inténd to withdraw from
the project, he shall be paid; by the pmmutﬁ'r interest for every
monch nf delay, till the hﬂndrng aver nﬂ.‘#& mssmn, at such rate
as may bi prescribed

At the outset, it is relevant to comment on the preset possession
clause of the agreement wherein the possession has been
subjected to all kinds of terms and conditions of this agreement
and the complainants not being in default under any provisions of
this agreement and compliance with all provisions, formalities and
documentation as prescribed by the promoter. The drafting of this
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clause and incorporation of such conditions are not only vague

and uncertain but so heavily loaded in favour of the promoter and
against the allottee that even formalities and documentations etc.
as prescribed by the promoter may make the possession clause
irrelevant for the purpose of allottee and the commitment date for
handing over possession loses its meaning.

The buyer’s agreement is a pivotal legal document which should
ensure that the rights and liabilities of both builders/promoters

..'.'-l-.
e

and buyers/allottee are p re cted wcand]diy The apartment

T

buyer's agreement lays dewﬁ the te fms that govern the sale of
different kinds of prppemee. jl als commercials etc.
between the ’euyee q}nﬂ H[l !t{l:erest of both the
parties to have a gﬂfvf( rafted aﬁarrment b I agreement which
would thereby pgmet the, rig]ﬂ!.pf ﬁnuth th r.i[er and buyer in
the unfortunate Lveui of !h cilsppte ﬂm:i rg’afé-lse‘ It should be
drafted in the simp{ef}%ﬁd,»uiem%ﬁg L, age which may be
understood by a co dh me,q w&#ﬂ*gn”erdinary educational
background. It should MWE prwisien with regard to
stipulated time ufyeéwr@:-%-% ;S tjaﬁgpartment, plot or
building, as the case.may he and jhe ﬁghi; of the,buyer/allottee in
case of delay in posseéssion eFth’e uﬂft‘ In'pr Hﬁliﬁx period it was a
general practice among the promoters/developers to invariably
draft the terms of the apartment buyer's agreement in a manner
that benefited only the promoters/developers. It had arbitrary,
unilateral, and unclear clauses that either blatantly favoured the

promoters/developers or gave them the benefit of doubt because

of the total absence of clarity over the matter.
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44. The authority has gone through the possession clause of the

45,

agreement. At the outset, it is relevant to comment on the pre-set
possession clause of the agreement wherein the possession has
been subjected to all kinds of terms and conditions of this
agreement and the complainants not being in default under any
provisions of this agreements and in compliance with all
provisions, formalities and documentation as prescribed by the
prumuter The drafting of ﬁtls -:I_-guse and incnrp:rrati:m of such

¥ e
possession clause @@Evant. orthe purpa
commitment dat_% ‘handing-a r;phﬂs nn- pses its meaning.

ich | cla stlrﬁ the sapartment buyer's

wade' i e liability towards

allottee and the

The incorporatia

anrive the allottee of his

right accruing after delay i possessiof. This is just to comment as

to how the huﬂde ﬂ E@; on and drafted
such mischievous -::Iause in the a z«emv:nt and the allottee is left
with no option blﬁ,ﬁa’msn'dn the 'ﬂéiﬂﬁféﬁj

Admissibility of grace period: The respondent promoter has
proposed to handover the possession of the unit within 36 months
from the date of execution of this agreement or from the start of
construction whichever is later. In the present case, the promoter
is seeking 6 months’ time as grace period. The grace period of 6
months is allowed as has been decided by the authority in CR No.
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1329 of 2019. Therefore, the due date of possession comes out to
be 15.06.2019.

Admissibility of delay possession charges at prescribed rate
of interest: The complainants are seeking delay possession
charges however, proviso to section 1B provides that where an
allottee does not intend to withdraw from the project, he shall be
paid, by the promoter, interest for every month of delay, till the
handing over of possession, at swshkrate as may be prescribed and
it has been prescribed undEE L 5“_-- of the rules. Rule 15 has been

reproduced as under: ;'-... ; L-ﬁ"
1l |
Rule 15, Prescribed rute al,: = [Proviso to section 12,
section 18 and a"J A ""n ‘subsection (7) of
section19] [/ WESSE NG

(1)  Forthe purpose of pro \séctlon 12: section
18; and ians [4) ) Gf section 19, the
“intérest at the escribed! shall be the State
Bankwof Indic ast of lending rate

+2% ;
Provided tha dia marginal cost
of lending ra shall be replaced by

such benchmark lex | the State Bank of

India may fi rr.:rm time T2 for lendin to the general
- HA R ERA

I’_.
The legislature mp‘[s«‘agm‘n_‘g'tlln rhﬁu #ﬂiqatﬂiegisla’tmn under
the provision o 15" of ﬂ’rie 5, has determined the
prescribed rate of interest. The rate of interest so determined by

the legislature, is reasonable and if the said rule is followed to

award the interest, it will ensure uniform practice in all the cases,

Consequently, as per website of the State Bank of India ie,
https://sbico.in, the marginal cost of lending rate (in short,
MCLR) as on date le, 25.01.2022 is @ 7.30%. Accordingly, the
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prescribed rate of interest will be marginal cost of lending rate
+2% i.e., 9.30%.

The definition of term 'interest’ as defined under section 2(za) of
the Act provides that the rate of interest chargeable from the
allottee by the promoter, in case of default, shall be equal to the
rate of interest which the promoter shall be liable to pay the
allottee, in case of default The relevant section is reproduced
below: L

Sl
“(za) "interest” medngs. ‘;’ﬁ* ¥ of interest payable by the
promoter or the allottee, as th ‘*I“r ase may be.

Explanation. —For 5.- ;}E ieofithis clause—

{U the FOLE "-t ] :I*r"*;'-l_‘qr ] h om the alfottee b__!.l'
the prombter;lin case of default shall be equal to the
rate afinterest wh -u--- p o7 '-T'_--r- hall be liable to

8 promote m the allottee

(ii) ¢ ::-
shi gmater received the
am y thereof till the. date the amount
or bart the g srest| eredn is refunded, and

Lallgttee to the promoter
he" allottee defaults in
he date it is paid;”

Therefore, Inl:erei«al ﬁeﬁpﬁxﬁﬁ' the complainants
hall be ch Lt 9.30% by th
eponcenro ol LA N Mg gt 1
respondent/promater is being granted to the

complainants in case of delayed possession charges.

On consideration of the documents available on record and
submissions made by both the parties, the authority is satisfied
that the respondent is in contravention of the section 11(4)(a) of
the Act by not handing over possession by the due date as per the
agreement, By virtue of clause 5.2 & 5.4 of the buyer’'s agreement

executed between the parties on 04.02.2013. The developer
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proposes to hand over the possession of the apartment within 36

months from the date of execution of this agreement or from the
start of construction whichever [s later with an additional period
of 6 months as grace period. The date of start of construction of
the project is on 15.12.2015 + six months of grace period is
allowed so the possession of the booked unit was to be delivered
on or before 15.06,2019. The respondent has been applied for the
uccupatlun certificate on 24, uz__zuzu and same has not been

R J'

to offer physical posses ol allotted unit to the

complainants as pe

the failure on -.'|:" pri Otel 1 I_.' uhllgannnﬁ and
: i reement dated
04.02.2013 to hs
period.

Section 19(10) of the Act ob e allottee to take possession

of the subject ur%%[b% EH ﬁate of receipt of

occupation certificate, lnf:ha p{ 1—2{ IﬂuimLThE respondent
has been applied %r”tﬁe’ uchfpdl!h-rr ficate'on 24.02.2020 and

same has not been received yet from the competent authority
Therefore, in the interest of natural justice, the complainants
should be given 2 months’ time from the date of offer of
possession. This 2 months' of reasonable time is being given to the
complainants keeping in mind that even after intimation of
possession practically he has to arrange a lot of logistics and
requisite documents including but not limited to inspection of the
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completely finished unit but this is subject to that the unit being

handed over at the time of taking possession is in habitable
condition. It is further clarified that the delay possession charges
shall be payable from the due date of possession + six months of
grace period is allowed i.e. 15.06.2019 till actual handing over of

possession or offer of possession plus 2 months whichever is

earlier,

Accordingly, the non- Eﬂﬂ‘l]]]lar]i:-ﬂ'- f"r the mandate contained in
section 11(4)(a) read with qgf‘ ‘ 8¢ ] of the Act on the part of

entitled to delay po _. - f i rate of interest i.e.
1l over of possession

or offer of posse is earlier as per

@}h rule 15 of the

provisions of se

13[*]”’&'?' e p{c\tif\ea
; th A of 2016
\al n! E l [ﬁl ~/
H.2 Direct the resp{mdent l:r.‘.l handuver the possession of
commercial space for s_hnyrgsl:ql_._lrapt h-earing no. 509-512
on 5th floor in tower A in the said project of the respondent
admeasuring ap ruxlmately snil}er area of approximately

5922 sq. ft. 1LAIRRLINA
The respﬂndentgiiﬂapp lied ‘for Eﬁ’;,qf‘l _ r\al:u:n!.l'e mentioned

FASFARY.
project on 24.02.2020. So, in suth a situation nu direction can be

rules and section

given to the respondent to handover the possession of the subject
unit, as the possession cannot be offered till the occupation
certificate for the subject unit has been obtained.

H.3 Restrict the unauthorised construction in the allotted
space of the complainants which was purchased by the

complainants against full payment as per builder buyer
agreement.
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The complainants have alleged in his complaint that the

complainants have visited the site on 01.02.2020 to see the
progress of the project but the respondent has made drastic
changes in the layout of the floor. The respondent has completely
removed the flooring/ lantern of the 4 floor thereby make double
the height of 3 floor for unknown reasons Further the
complainants have submitted that the respondent in view of
making more profit from the pruject it has revised the hui]d!ng

Observations on

The complainants we

uare _ the respondent builder for
14' der the payment
schedule given o paﬁe f 1ihr_ lﬂ ]aj{u; After that BBA was
executed on 04. E~~Eﬂl-3[ E‘lb \‘gﬁpé et ‘Biflder continued to

receive the payments against the allotted unit. It has brought on

tower A in the project "Neo
a total cunsldErag

record that the complainants had deposited several amounts
against the allotted unit and paid a sum of Rs. 1,05,61,879/- as per
unit statement dated 28.02.2020 at page 77 of the reply. It is to be
noted that no demands were raised against /for instalments due
towards consideration of allotted unit rather the demands vide
letters dated 22.01.2020 were raised in respect of outstanding
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VAT payments and this led to cancellation of his unit vide letter
dated 17.03.2020 and 14.08.2020.

There is nothing on record to show that after cancellation of the
allotted unit vide letter dated 15.03.2020 and 14.08.2020 the
respondent builder returned the remaining paid up amount to the
complainants after deducting 10% of total price of the said unit as
per clause 4.5 of the buyer's agreement dated 04.02.2013. So, on
this ground alone, the mncgytﬁf&qi allotted unit is liable to be
set aside. Even otherwise the cancellation of the allotted unit by

the respondent builder is n - as per

11 of 2018 framed My the Hafyana Real Estate Regulatory
Authority, Gurugra edu % 10% of total sale

consideration a

g the remaining
amount to the all also not done. So,

on this ground al

eyes of law. The co

’E'EB'Q @&"E‘;;cellatjnn letter as per

annexures R8 and R9 are o 5‘&3’2‘;{55 and 14.08.2020 whereas

the complaint wagﬂgd ﬁ%ﬂ ﬁzh.%%hf%m of cancellation

of the units, the project Ls;a?tl incomplete and even today there is
18 {:Gmlg.ﬂl ELE_I; |i =\v

no OC. It seems thl‘at-ﬁ&-ge y-the complaint filed by

the allottee, the promoter has cancelled the unit although no

and the unit is still n

substantial amount is due towards allottee and even if it is due,
the allottee will not make the payment as project is already
delayed. Hon'ble Supreme Court has also observed in many cases
that in case of delay in projects, the allottee cannot be forced to
make payments when he is not sure about the possession. The

project being delayed the allottee is entitled for delayed
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possession charges and whatever dues have been shown by the

promoter is not the correct depictions of dues as no adjustment of
delayed possession charges have been made, The cancellation is
also not as per BBA and same is set aside exercising powers under
section 11 (5] of the Act, 2016.

The complainants have placed Facebook screenshots from the
page of neo developers pvt. Ltd. for the date of start of
construction such as 29.10. Eﬂ].;'o'_.E ﬂ] 2013 and 23.04.2013 but

: fos

:--=-_ Eﬁ and issue the
following directi fie f 2016 to ensure
compliance of o{ tgai;lq]{ chEJ Mmﬂr as per the

function entrusted to the authority under section 34(f) of the Act
of 2016:

I. The respondent is directed to pay the interest at the
prescribed rate i.e. 9.30% per annum for every month of
delay on the amount paid by the complainants from due
date of possession + six months of grace period is allowed

i.e. 15.06.2019 till actual handing over of possession or
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offer of possession plus 2 months whichever is earlier. The

arrears of interest accrued so far shall be paid to the
complainants within 90 days from the date of this order as
per rule 16{2) of the rules.

ii. The complainants are directed to pay outstanding dues, if
any, after adjustment of interest for the delayed period.

ili. The rate of interest chargeable from the
complainants/allottees EE,_thE promoter, in case of default

,_1__11:,“?1; “is the same rate of interest
S

which the prometer shallibe = to pay the allottee, in
case of defaé! g P o, e PN sion charges as per
section EL{Q@
iv. the provisions
1 case there is a
ilding plan.
v anything from the

- art uf buyer's agreement.

55. Complaint st:mds%i’% _?%DR l:, R A
5 mevecnp @Y JGRAM

V- ;_.—”J W-"_J‘(
(Vijay Kumar Goyal) (Dr. KK Khandelwal)

Member Chairman
Haryana Real Estate Regulatory Authority, Gurugram

Dated: 25.01.2022
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