HARERA
& CURUGRAM Complaint No. 1160 of 2020

BEFORE THE HARYANA REAL ESTATE REGULATORY
AUTHORITY, GURUGRAM

Complaint no. : 1160 of
2020

Date of filing complaint: | 03.03.2020
First date of hearing: 24.03.2020

Date of decision 25.01.2022
1. | Mr, Sanjeev Kapoor
Z. | Mrs. Asha Kapoor a N Th
Both R/o: R-664, New R,g 3 'I',ﬁagar New
Delhi i R Complainants
/ ‘l-:ému AN
M/s Neo Develo a#'sfrri’{;am' ‘E’HH'
R/o: 32B, Fusﬁ aﬂ Dﬂlﬂriiﬁﬁlﬁ *.%"::'_".1 Respondent
] e a1 T
CORAM: El BRSNS E]
Dr. KK lﬂlandelv}a]- ! | ¥ /| Chairman
Shri Vijay Kumar &oﬁq | Y& Member
APPEARANCE: iy oo v/ |
Sh. Anand Dabas (Advocate e Complainants
Sh. Venket Rao {mqﬁ@ g _'-! Respondent
ﬂﬂ[.’ﬁﬂ

The  present S complaint ~ has heen " filed by the
complainants/allottees under section 31 of the Real Estate
(Regulation and Development) Act, 2016 (in short, the Act) read
with rule 28 of the Haryana Real Estate (Regulation and
Development) Rules, 2017 (in short, the Rules) for violation of
section 11{4)(a) of the Act wherein it is inter alia prescribed that

the promoter shall be responsible for all obligations,

responsibilities and functions under the provision of the Act or the
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rules and regulations made there under or to the allottee as per

the agreement for sale executed inter se.

Unit and project related details

The particulars of the project, the details of sale consideration, the
amount paid by the complainants, date of proposed handing over
the possession and delay period, if any, have been detailed in the
following tabular form:

S.No. Heads )
1. | Project name and location | g_r Neo Square”, Sector 109,

3. | Nature ufth?\ 7 Gt mie rial project

validity f‘“'r"“u '

1014.05,2022
5. | Name ufllck‘ﬁ%é‘ u a Buildcon Pyt Ltd
.- | : pthers

b RERA  Reglstered/. | nol red

registered gistration no. 109 of

] '? d!tﬂd 24.08.2017

RERA Regist ".; 1 021

7. | Unitno. . i 4,0 ' oor, Tower A
L J[R U mﬁnf ,ﬁpage n0.37 of the

l:um]:-lamt]

H. Unit measuring (super area) | 3396 sq. ft.

[Annexure 2 at page no.37 of the
complaint]

2 Date of allotment letter N/A

10, | Date of execution of buildes 04.02 2013

buyer agreement
[Annexure 2 at page no.36 of the

complaint]

Page 2 0l 33




H HARERA

=2 GURUGRAM

Complaint No. 1160 of 2020

11.

Date of start of construction
of the project

—

i

= jf. l“.-""j"
Ll vt

The authority has decided the
date of construction as
15.12.2015 which was agreed to
be taken as date of start of
construction for the same
project in other matters.
CR/1329/2019

It was admitted by the
respondent in his reply that the

construction was started in the
month of December 2015 on

%ErF 15 of the reply

12.

Construction & Po th;"g
clause i

E
v

' —_E:d:gé an

;:‘i‘“f That the company shall
‘eomplete the construction of
the ,“said  building/complex
nich the said space is
peatéd - within 36 months
m the date of execution of
ent or from the
construction
r Is later and apply
prant of
compl gccupancy
u |'l;f;l.'_ ‘The company on
i Erant-al o cmpancjrjmmpletinn
Canifi

TR LRI EL
T

-

ificate  shall issue final

5.1 allottee who shall

, thereof remit all
, W

.

ttee hereby also
itional period of 6 |
months after the completion date
as prace period to the company
after the expiry of aforesaid
period. {(emphasis supplied)

13.

Total sale consideration

Rs.67,88,494/-

[As per payment schedule at page
no. 47 of the complaint]

14I

Total amount paid by the
complainants

Rs.60,05,018/-
[As per unit statement dated

28.02.2020 at page 67 of the
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reply]

15. | Payment plan Construction linked payment
plan

16. | Due date of delivery of| 15.06.2019

possession [Calculated from the date of start

of construction|
Grace period of 6 months is
allowed as has been decided in
CRno.1329 of 2019

17. | Offer of possession Not Offered

18. | Occupation Certificate Not obtained

' 19. | Cancellation letter r'i?' 03.2020

: nexure R8 at page no. 70 of

reply]
| 24082020
2 "Hr ’-.!':fr AnpexureR9 at page no. 74 of
h:,_‘_'.'ll I., ] l.\‘-
20. |Delay in 'f ;H’ ver_j.r -of| 2 ﬁar&\g_!& ths, 10 days
possession | till the date of L
decision Le,25.01.2022 | | | ]
—— ;
B. Factsof the cnmk ﬂ;. | y’f by
&

<. c

01.06.2010 with the cm;ﬂﬂiﬁaﬂgw!aav Kapoor, his father Mr.
B.R. Kapoor and _his hrqthelr_ .j'-'I ]':,%Flvﬂﬂ-l' In the said
agreement for sale, it was #@'&glﬂﬂ%‘%a&&e respondent had
already received Rs. 4‘?1111 aoay- ﬂ"ﬂl;l'l. me 1all three family
members of cﬂm[i'lamants Tncl‘ﬁdmg him .ﬁ.s per the said
agreement for sale in consideration of sum of Rs. 4,70,11,000/-
already paid by the buyer to the respondent in its entirety, the
respondent agreed to sell /transfer title and interest in40,000/- sq.
ft. super built-up area together with the proportionate indivisible
and impartible ownership right in the land underneath. In the said
agreement sale consideration was adjusted by the respondent

against the advance/unsecured loan of Rs. 4.10 crores paid by Mr.
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Sanjeev Kapoor, his father Mr. B.R. Kapoor and his brother Mr.
Pankaj Kapoor through a partnership firm M/s Kapoor Sales
corporation and Rs. 60.11 lac paid by Mr. B.R. Kapoor.

Thereafter, the respondent did not do anything for nearly 2.5
years and keep sitting with the amount collected from the
complainants and his family members and after much of
persuasion finally executed a builder buyer's agreement dated
04.02.2013. As per the EIETEHIBH.‘HII. the complainants booked
urantbearing No. 401 & 423 on
3 pmlect of the respondent
admeasuring apprnxiwﬂdy EI.QH ﬁgﬁu}'&gpmﬂmatﬂ}r 3396 sq.

ft. (315.50 5q. met ;;tﬂpﬂ '_;;_ﬁ,,_ﬂmmotﬂm sq. ft. (195 sq.
meter]. [t was as :&r:},and répfesentgti to Frtqnplafnants by the
respondent that it had airﬁaﬂm tilkeﬂ. the J‘Egu:red necessary
approvals and stm:tfons frdm xhof cmcgrped authorities and
departments to dewlqsp;aqsd manlete pfap’used project on the
time.As per the said aé'ﬁeeﬂ'ﬂant ﬂ?&mﬁﬂi’e consideration for the
sald commercial space was aEfE-E'd as Rs. 67,88494/- and the

respondent had F@nﬁfﬂdﬁ% Hpg a{ Rs, 60,24,394/-

inclusive of 2 covered car parkin g . |

commercial space for shopy}

04 Floor in Tower - A in’ t

;!
4 .

That in the said builder buyer agree:ment the respondent has
again increased the time for completion of project to be three
more years. The same is opposed by the complainants due to the
fact that already 2.5 years has already been passed and the
complainants wish to increase further time for 3 more years, but
the respondent assured the complainants to compensate him for
the same. At the time of execution of the said builder buyer
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agreement, the respondent misusing its dominant position had

coerced and pressurized the complainants to sign the arbitrary,
illegal and unilateral terms of the said buver's agreement and
when the complainants had objected to those arbitrary terms and
conditions of the said agreement and refused to sign the same, the
respondent threatened to forfeit the amountalready paid by the
complainants as sale consideration in respect ofthe said shops
and also to cancel their booking. The complainants having no
other option and to found thf .%ﬁ_helpless and being cheated
had under duress and coercign hs

agreement.

/ q‘f .
On 01.02.2020 ;ng gﬁga
respondent tnse? megpmgress n_f .I:.hg prnjact hﬂt was completely
shocked and surgrg to See ﬂ]jﬂt ﬂeslgm?h& bas made drastic
changes in the la untug the fbur in which / E&rﬁmerciﬂl space for
shop /restaurant haﬂﬂng Nn. 4&1 Er. *?3 ‘ﬁiﬁ allocated to the

complainants. The rbsgmj:gﬂﬁid;

flooring/Lantern lJf the 4th tlo ereby make double the height
of 3rd floor for ng_thé—@vrgb Mﬁlnaﬂts. Later on
asking from the s:ai.es Hlﬂ-qﬂgﬂr,-ﬂf. ﬁehe prulect and from other
sources it was I’-:uil'f'll:[r out tﬁﬂtnl‘e*spnn’dérnt |h lieu of making more

‘s,the site of the

pletely removed the

profit from the project has revised the building plan of the project
thereby converting the 3rd and 4th floor into one and designing
some theme restaurants in that place. The respondent has no right
to convert the allocated space of the complainants on said floor

without the permission of the complainants
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That as per the clause - 5.2 of the said buyer's agreement dated

04.02.2013, the respondent had agreed and promised to
complete the construction of the commercial space and deliver its
possession withina period of 36 months with a six (6) months
grace period thereon fromthe date of execution of the said buyer's
agreement. The relevant portion of clause - 5.2 of the shops
buyer's agreement is reproduced herein for the kind perusal of the
Hon'ble Authority

“The Company shall complete
building /fcomplex within whicl the.
munthsﬁ'ﬂm the date of exegut i

However, the requnqﬁwh‘fs b s of said buyer's
agreement and F; eﬂ@ fulfill ltﬁ_ﬁ%h uﬁ's ﬂil has not delivered

t of on complainants

towards the sale mnmderatmn hops/restaurant space and
é L] T"h,
the mmplafnantﬁ* \.fh L rl:l| %sﬁeﬂ all those

demands as perﬂ&e hu.ﬂelﬁa agreem t wﬂhnut any default or
delay on their parts and have also ﬁil'lﬂled nth"enﬂse also their

part of obligations as agreed in the buyer's agreement. The
complainants were and has always been ready and willing to fulfill

their part of agreement, if any pending,

That the complainants jointly and severally have paid the entire
sale consideration to the respondent for the said commercial

space as demanded as on day. The respondent has issued a
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combined fcumulative ledger statement for three agreement

executed with complainants from 01.08.08 to 31.03.14 and as per

the saidstatement the complainant have paid a total amount of Rs.
1,79,91,578/-That the respondent has issued receipts from the
date of booking inthe name of both the complainants towards the
payments made by the complainants to the respondent towards

sale consideration for thesaid commercial space.

That on the date agreed for tﬁE delivery of possession i.e.
03.08.2016 of said commereial space
according to the buyer's agre
approached the respn}:}ﬁgman:f Q)Pﬂice_m inquiring the status of
delivery of pnsseﬁign J:-?ut nﬂnﬂ ‘\N?d to provide any
satisfactory anm-ﬁ!! r‘tﬂthe cumPI'.iln“ants ahhu;‘.thle completion and
delivery said shtipz: The eﬁmmﬁnﬁtsl th&gﬁf;er kept running
from pillar to pﬁr:aslqing for the QElﬁrery ﬂﬁw said space but
could not succeed‘as the cunstru /_gr‘ﬂftht said project was

nowhere near to mm-pie'ﬁpp EH&& {nndent has still not
delivered the completed pussesﬁﬁﬁ“’?sald sths

That the respun&n% by mﬁﬁarg'l &Ehy in delivering of the
possession of the afurqs}nd sﬁﬁ’ps* has 'lﬂulatﬂii the terms and

-as per date of booking and

nL the complainants had

conditions of the hujrers agréement and promises made at the
time of bookingof said shops. The Respondent has also falled to
fulfill the promises and representation made it while selling the

said shops to the complainants.

That the cause of action accrued in favor of the complainants and
against the respondent on 01.06.10 when the agreement for sale

was executed and again on 04.02.2013 when the complainants
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had bookedthe said shops and it further arose when respondent

failed /neglected to deliver the said shops. The cause of action is

continuing and is still subsisting on day-to-day basis, as the

respondent has still not paid the interest for the delayed

possession to the complainants.

C. Relief sought by the complainants:

13. The complainants have sought following relief{s):

14.

.
ii.

Direct the respondent to: Fﬂ;ﬂ;&ﬂ}mterﬂﬂt at the rate of 18%

p.a. on the total SHI;' -& 151 l'if‘m:in:m amounting to Rs.
60,24,394 /- paid hjrr,ﬁt‘lf_'_ . =
account of delayﬁf;;"ﬁ"’ ivering pos
payment till d ﬁ!ﬁh:gr ufp.;_-"'._'_jr cal'dn
shops. ;_I‘ Jf n - A = }
Direct the Ei:'ﬁpﬂrlg:lﬂnt Itul hmdmrefj t‘:ﬁé possession of
commercial sphpe fB: ﬂmp,.l"rLﬁtah jﬂ;&;“'lng No. 401 & 423

on 04 floor in Tm\raf ﬁ“‘lﬂ*ﬂu; WEH of the respondent
admeasuring appmxlrﬁ‘ﬁtely.super'ﬁrea of approximately 3396

sq. ft. (315.50 ?41?’1@} ﬂ}@c?grﬂreﬂfilﬂl sq. ft. (195
o Bl AR !

sq. meter) ~O AN

Direct the LTESpErJldEH J 7St "“t}fe unauthorised
construction in the allotted space of the complainants, which
was purchased by the complainants against full payment as

per builder buyer agreement.

Reply by respondent

It is Further submitted that, the respondent along with the

complainants, decided to develop the said project "Neo Square”.
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That complainants when observed that there will be a critical
delay in the development of the Dwarka Expressway, they
expressed their desire to dissolve their rights in the respondent, in
exchange of area of 40,000 sq. ft. in Tower-C of the project “Nea
Square”. Thus, leaving the respondent alone midway to develop

the project

That, when associated with the respondent, the complainants had
invested funds into the pru]ecr 1;1 lleu of the funds so invested, the

. |_. II.'

complainants requested the: ’ﬁgut to convert these funds as

F ol a::j.:_.?"' <
advance payment against wunits in the project. To this

effect, Mr, B.R. Kapu::}rgfgm fﬁ*@h&tﬂalnantﬂ] also sent a

letter dated 31.05, Bﬁ}ﬂ réq :Elﬁ mﬁn{ient to convert the

W Tl

invested amount én!-‘ards ad\rat:ces. = “- '

That pursuant to I:he tequtstﬂf e En thE respondent
converted the ﬁ.ll%.dﬂ miu ﬂl&‘bu?kiug n;peﬁ and executed an
agreement to sale iﬁft}ﬁt}h gﬁm _,f,lﬂ riﬂf} Earmarked units in
the project against the sa{d@

Therefore, it is h mg‘lﬁl ‘complainants cannot fit
into the shoes of Eﬂmﬁll&fﬁ'&e i%ectl&l 2 [d) of the Real
Estate (Regulation and ?m_lnpmm;t} Agt)2016. The case of the
complainants has to Ee vieﬁ*ed -differenl:lj;f.as the complainants
themselves were the promoters at the initiation of the said
project. The complainants were very well aware of the status of
the project when they desired for their loans advances to be
converted to booking advances. It is pertinent to note that the
complainants backed out from the project, with an ulterior motive

to extract unjust enrichment from the respondent.
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That the agreement to sell dated 01.06.2010 and buyer's
agreement dated 04.02.2013 were executed between the

complainants and the respondent prior to coming into force of the
Real Estate (Regulation and Development) Act, 2016. The terms of

these agreements were as per the applicable laws at that point of

time.

That the delay penalty, if any, that can be claimed from the
respondent is only as per the terms and conditions of the buyer's
agreement dated 04.02. EU@},-J o
addition to the prescribed rﬂ

the differential amuu;t;ﬁﬂl I{f}d

penalty is awarded in

Jer the Buyer's Agreement, then

g natyr

of “Compensation”. It
is most humbly su iﬂﬂ" ‘of Gompensation is not

_,;r.._,- LR ":-d' "-.

within the]unsdlfﬁgmﬂfthe Ld. ﬁuthpﬂty  t- ,

That in the matt Fdf" eel Hd'm H?ﬂ ban (P) Ltd. Vs.
UOI & Ors (SCC nllng HnnL aauﬂg rg'l:.le High Court of
Bombay held that tht: ﬁﬁﬁﬁm’ns ﬂLhE,HJ& are prospective in
nature and not retrﬁsneéﬂ[vq.m;ﬂ fhf firther submitted that
retrospective appycqun jz vis e RERA Act, 2016
is uncunaﬁnmunﬁl E‘hﬁ ;Hﬂ the agreements

in these agreement&

That it is further submitted that if a project registered with RERA,
it can be held liable only for future deadlines, those it might
breach after registration with the Authority. Any default before
the registration is beyond the ambit of RERA and beyond the
purview of the RERA Act, 2016 and hence beyond the jurisdiction
of the Ld. Authority. It is submitted that in this particular case the
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obligation of the promoter to complete the project as per RERA
registration is 23.08.2021

That in terms of the agreement to sale, the booking advances was
adjusted towards the basic sale price and EDC/IDC. However, the
complainants were still liable to pay stamp duty, registration fee,
maintenance charges, service tax, VAT, BOCW cess, other charges
including taxes as required by law.

23. At the very outset, the respnndl! ;.Lm'E:-I},r submits that as per the
ry

24,

-' ¥

payment plan, attached to the i"”s agreement, 10% of the

Basic Sale Price (BSP) was to '.---"::E:-'-.e the time of application for

booking of the said ‘_;unzh t}]p; l

Development Chil':ﬁs/‘ Eéﬁ '.:L,;,jﬁﬁ
Charges (IDC) w
signing of the

re Development
' f booking or on
~as“per the payment
id e .

schedule the co gia re liable tdi-pay, on Notice of

Possession- the IFM&(W‘EQ‘EH | g@isﬂamp duty and other
.3 Y

Charges, as applicable: _Efﬂmﬁ‘i

registration fee, te ta.x, BOCW Cess,
VAT and other ﬁ -:ier the Buyer's
Agreement and for applieahlp law uf'th@:laﬂ?, hm‘.‘ to be paid as and

o | N\ '\-.'ILI'I-

when demanded.

That timely payment of installments and other applicable stamp
duty, taxes etc. is the essence of the agreement. Any default in
such payments hampers the construction process of the said
space. It was clearly agreed by the complainants to make all
payments as per the payment plan
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It is further submitted that, as per the accounts statement, an

amount of Rs, 20,71,586/- is still outstanding, including statutory
taxes which has not been paid by the complainants till date. While
signing the agreement the complainants had agreed in clause 10 of
the buyer's agreement to pay all taxes, charges, levies, cess etc. on

demand and incase of delay the same shall be paid with interest.

That the complainants have been time and again requested to

clear all the dues, Il't[.'ludll'lg_ I;hﬂltax amount due on the unit
.-l' .1 .F"'

requests of the respnnﬂ’gqt mﬁd uq:L ﬂ'!{lf ears all these years

,tﬁu,_ﬁhn’lflamanrﬂ and as a

result the res punﬂgﬁi’t ffas not éécewed anrrpﬂz ent till date with
respect to the nu’tmnding ﬁmuums. Tlm a p%’ ent request was
also sent to the com ]:ﬁa[nanta vftjle payma;ﬁ, reﬂuegt letter dated
22.01.2020, requestmgrthf_' u;.']earanﬂﬂ __ﬁl’ire ﬂu&s ASAP. All the

requests have been ::nmﬁ)lm Ig;%gggd" ';Eie complainants,

That when the uzstandb%g WT gdgnﬂpfume in despite of
reminders by lett calls, ndent was bound to send
a notice dated 1?’ HE 2020 g;vmg d final gpportunity to pay the
outstanding dues failing which the respunﬂent will be forced to

and are being bla,u%ﬂg;f

cancel the allotment.

That keeping in mind the covid situation, the respondent afforded
the complainants 5 (five) months to clear the outstanding dues
after sending the Notice. However, the complainants deliberately
ignored the final opportunity and did not clear the outstanding
dues. Left with no other option, the respondent exercised its rights
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30.

31.

32,
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to cancel the allotment as per section 11(5) of the Real Estate

(Regulation & Development) Act, 2016.

As per section 11(5), the respondent invoked clause 4.5 of the
buyer's agreement thereby terminating the buyer's agreement
and cancelling the unit allotted to the complainants by sending a
letter of cancellation dated 14.08.2020.

It is submitted that clause 5.2 of the buyer’s agreement provides
that the company shall cump[a;aabme construction of the said
building within which the sé.fﬂw ,ﬁ located within 36 months
from the date of execuﬂn'mm; ; ment or from the start of
construction, whichg.vetréﬂs" er.. F . grace period of 6
months is also F@?ﬂﬁeﬁ,&l e hﬁa,:ﬂé agreement. It is
submitted that ﬂ'];e gaid hu}rers aggeemﬁri;r q-.ras executed on
04.02.2013 and’ ﬁ%i;uns te '1n the month of
December 2015. r%ly;l ugu Epeclﬁed date’ for

handing over the p.lhﬂﬁs‘fﬁu F‘f 'ie quﬁ]{ Fﬁt occurred, neither
in terms of the huyers ggﬁemgtﬂqgr in terms of the RERA

U

registration and hgn? the CQT‘H} uld hg,dlsmlssed

e.n |
That the Ld. ﬁuth‘ﬁrﬁ’y in the ma f&m ;ﬁmr Nijhawan vs
M/s Neo Developers Pvt. ;,m,_‘@mp{afh; N9, 1328 of 2019 vide
order dated 05.09.2019, which pertains to the same project “Neo

Square”, has held that the construction of the project has started
on 15.12.2015 and the due date of possession was 15.06.2019,

It is submitted that in this instant project as per the RERA
Registration, the date of completion of the project is 23.08.2021.
Moreover, due to the on-going Covid-19 situation across the world

and the nation, force majure clause has been applied and various
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34,

35,

36.
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authorities have given extension to promoters for completion of

on-going projects. It is also pertinent to note that the Respondent
has already applied for the Occupation Certificate on 24.02.2020
for the Project.

It is also humbly submitted that the respondent has already
received the approval of firefighting scheme vide Memo No.
F5/2020/110 dated 20.04.2020

That the complainants are twfn&tq shift its onus of failure on the

Ay

nts w’fm failed to comply his part

respondent as it is the compl "j'_‘,
of obligation and miserably

despite repeated pagm"erg- é:g _,‘I{Elng sent by the
respondent from tu'j:uau;l::;-'L-lmm.lh +;-- , &

pay the instalments in time

Copies of all the rblmvant ducuments Imve h&en ﬁied and placed on

record. Their auﬂimqtltyris put in ﬁlsﬁilrg [:ﬁl‘rice, the complaint
can be decided on ﬂ'le bams of Esi- uk ﬂﬁ’a&d documents and

submission made hy‘t];né Ipatﬂﬂs “ :;..J /

Written arguments ﬁled}f'j“m.ﬂleﬁrﬁﬂs

Both the partleg %w‘ Eﬁlﬁdp L&h‘ Mtpﬁm arguments. The
complainants have. submitted the, written| arguments on
26.07.2021 and the mspﬁndéﬁ:t'has.ﬁ' submitted their written
arguments on 23.07.2021 and reiterated their earlier version as

contended in the pleadings.

Jurisdiction of the authority:

37. The plea of the respondent regarding rejection of complaint on

ground of jurisdiction stands rejected. The authority observes that
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it has territorial as well as subject matter jurisdiction to adjudicate

the present complaint for the reasons given below.

F.1 Territorial jurisdiction

As per notification no. 1/92/2017-1TCP dated 14.12.2017 issued
by Town and Country Planning Department, the jurisdiction of
Real Estate Regulatory Authority, Gurugram shall be entire
Gurugram District for all purpose with offices situated in
Gurugram. In the present case, ﬂm‘mru]ect in question is situated
within the planning area uf gfam district. Therefore, this

authority has cumplete : Ictiun to deal with the

present complaint. H“/’E‘ Fﬂ.
/S

F.1I Subject magter jiirisdiction 'e,_'::}\'\

Section 11(4){a) i:l:?hhie Ar:t, Eﬂlﬁ?rqvidps tﬁaﬁt&e promaoter shall
be responsible tuHﬁ; @dﬁeﬂ as*tpea' ilqr for sale. Section
11(4){a) is rep rudugﬂﬂﬂk hereunder: ,i' O

"'-.'—.d.-—-'"'r *r""'i

Section 11(4)(a) *-?& RE hﬂ' -

Be responsiblefors ';'JH and functions
under the pro ulations made
thereunder or t for sale, or to

the ammn'nﬂnﬂf dﬂﬂl‘.‘fqﬁ ﬁ.ﬂ' rf b, il r!ul conveyance of
all the apartments, plats ﬁrmd' \ds the. case may be, to the
allottees, or the common areas to I:Flﬁ' association of allottees or the
competent authority, as the case may be;

Section 34-Functions of the Authority:
34(I) of the Act provides to ensure compliance of the obligations

cast upon the promoters, the allottees and the real estate agents
under this Act and the rules and regulations made thereunder,

S0, in view of the provisions of the Act queted above, the authority
has complete jurisdiction to decide the complaint regarding non-
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compliance of obligations by the promoter leaving aside

compensation which is to be decided by the adjudicating officer if
pursued by the complainants at a later stage.

Findings on the objections raised by the respondent:
Objection regarding complainants is in breach of agreement

for non-invocation of arbitration.

The respondent has raised an ahéer:tmn that the complainants
L5
ARt

OrOCEe '_,.H

PEDCE
flat buyer's agreement ~7 itains provisions regarding
initiation of arbll:rapnjh ~pﬁ1t¢1§lugi

agreement. The ' :
arbitration in the

have not invoked arbitration ings as per the provisions of

n. case of breach of

'\-I' ¥

B@\gnmmnmted w.r.t

"Clause 20: Th Q‘ 'in case #f ﬂ_}"#'l’#,ﬁdte dr.r‘lfil between the

iglom., of the present
: ration of a sole
€ O -;: . The venue of

3._ f arbitration shall

be English. The ms!: u e feintly by parties.

The respondent cuntended t er d:ue terms & conditions of
the application fqi'n‘gd}ﬂ# ER\tg ME parties, it was
specifically agreed-that in- r.pe E':'EHtuﬂﬂtlﬁ l:lf any dispute, if any,
with respect to t['fe—ﬁrhﬁsmﬂnl H‘BEREEF “tnit by the complainants,
the same shall be adjudicated through arbitration mechanism. The
authority is of the opinion that the jurisdiction of the authority
cannot be fettered by the existence of an arbitration clause in the
buyer’s agreement as it may be noted that section 79 of the Act
bars the jurisdiction of civil courts about any matter which falls
within the purview of this authority, or the Real Estate Appellate

Tribunal. Thus, the intention to render such disputes as non-
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arbitrable seems to be clear. Also, section 88 of the Act says that
the provisions of this Act shall be in addition to and not in
derogation of the provisions of any other law for the time being in
force. Further, the autherity puts reliance on catena of judgments

of the Hon'ble Supreme Court, particularly in National Seeds
Corperation Limited v. M. Madhusudhan Reddy & Anr. (2012) 2
SCC 506, wherein it has been held that the remedies provided
under the Consumer Protection Act are in addition to and not in

T -

i wL o

i { . b = L
ﬁ_ﬁ_-;ﬁ@.@'h{@ﬂun clause. Further,
: F Land Ltd and ors.,

agreement between th&[i}i_l{._{l‘.l
inAftab Singh and ors. V. Emaar’
ed;n't?ig%h;\ 13.07.2017, the
.

=

z _\__'\L- g J
Consumer case ?fgﬁﬁl of:

National EDTIEI]]‘[;E%; dlsputﬂsﬂeﬂ;a’.isﬁi Eu%@i?sinn, New Dethi
(NCDRC) has held that the arbitration |clause in agreements

between the com E: _ y “.'d Iuill'j:l ’; ﬁn'_ | not circumscribe
AR apd puiliiehrX

the jurisdiction of a Cﬁt;ﬁl.[gg{ﬁT “TE qt@l?ﬁaras are reproduced
W ~ - L‘{ E_:E:-.-‘i'-’__lv.
below: ———

5 REPEADY
"49, sﬁ € vigw hﬁﬁ: Section 79 of
the “engceed “Real’ * (Regulation and

Development), Act 2016 (for-short "the Real Estate Act”),
Section 79 of the sald Act readsas follows; +,

*79. Bar of jurisdiction - No civil court shall have jurisdiction
to entertuin any suit or proceeding in respect of any matter
which the Authority or the adjudicating officer or the
Appellate Tribunal is empowered by or under this Act to
determine and no injunction shall be granted by any court or
other guthority in respect of any action taken or to be token
in pursuance of any power conferred by or under this Act."”

It can thus, be seen that the sald provision expressly
ousts the furisdiction of the Civil Court in respect of any
matter which the Real Estote Regulatory Authority,
established under Sub-section (1) of Section 200 or the
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Adfudicating Officer, appointed under Sub-section (1} of
Section 71 or the Real Estate Appellant Tribunal established
under Section 43 of the Real Estate Act, is empowered to
determine. Hence, in view of the binding dictum of the
Hon'ble Supreme Court In A Awyaswamy (Supra), the
matters/disputes, which the Authorities under the Real
Estate Act are empowered to decide, are non-arbitrable,
netwithstanding an Arbitration Agreement between the
parties to such matters, which, to a large extent, are similar
to the disputes falling for resolution under the Consumer Act

36, Consequently, we unhesitatingly reject the arguments on
behalf of the Builder and hold that an Arbitration Clause in
the afore-stated ki __J'Lr.‘F { ﬂgr&emenu between the
i'ump!'nmﬂnt and the  Bail ler Jcannot cfrcumﬁfnbe the

40. While considering the iss 2 or mames nability of a complaint
before a consumer s : L‘ omm '
arbitration claus m‘mﬁ hl
Supreme Court if fw:afe tlt!eﬂ, as,m\q:m ~-MGF Land Ltd. V.
Aftab Singh in qgfafrm pmqan 2 zéﬁﬂfzma in civil

appeal no. 23512-2331.# af 201 ?‘ﬂe |:_I; ‘on 10.12.2018 has

upheld the afumsai’ﬂ.._ﬂ%mg_ | Bﬁgf';md as provided in

Nt

Article 141 of the Euns\ﬂéﬂmﬁi- : }. the law declared by the
Supreme Court shallibe bin on 4l | Within the territory
of India and accordi @T&Eihmaﬁ by the aforesaid
view, The relevar@il;.ﬁ;ta.hf;i_ﬁs }ugg‘é:pgh:pagsgﬁ by the Supreme
Court is reproduced below:

he fact of an existing

I &8

eement, the Hon'ble

"25. This Court in the series of judgments as noticed above
considered the provisions of Consumer Protection Act, 1986
as well as Arbitration Act, 1996 and laid down that
complaint under Consumer Protection Act being a special
remedy, despite there being an arbitration agreement the
proceedings before Consumer Forum have to go on and no
error committed by Consumer Forum on rejecting the
application. There is reason for net interjecting proceedings
under Consumer Protection Act on the strength an
arbitration agreement by Act, 1996 The remedy under
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Consumer Protection Act is a remedy provided to a consumer
when there is o defect in any goods or services. The complaint
means any allegation in writing made by o complainant has
alsa been explained in Section 2(c) of the Act. The remedy
under the Consumer Protection Act is confined to complaint
by consumer as defined under the Act for defect or
deficiencies caused by a service provider, the cheap and a
quick remedy has been provided to the consumer which is the
object and purpose of the Act as noticed above.,”

Therefore, in view of the above judgements and considering the
provisions of the Act, the authority is of the view that complainant

is well within their rights to seek. i special remedy available in a
iz &
Slimer Protection Act,1986 and Act

beneficial Act such as the Consir
“Fiimreraia A
of 2016 instead of going in ﬁgﬁmztmnnn Hence, we have no

hesitation in hnldingd ﬁiﬂt FH}%\* au_t}mﬁ;y has the requisite
jurisdiction to Entg,l"tﬂﬂ ﬂ!dLmqtplhﬁP'B{}d«;t}lat the dispute does

not require to be E%!fen‘ed to a‘r'blﬁ'a.tmﬂ nEEE%Hﬁ

2 1

=

G. IL. Objection rEﬂHl't'@ETinm]}f 1 mﬁ: LF

The respondent im; -ralleg&ﬂ lh‘tai l:ﬁ&* éun’iplainsmts having
iti 3l Wﬁem&nt and contract

breached the terms aqd e

=

by defaulting in m:aking wﬁeﬁf-gwts Further the above-

mentioned contéhtion ‘fs Suppdrted’ by the builder buyer
agreement executed between both thé parties. Clause 4.4 provides

that timely paymxanﬁ'f- of the mstnlhnﬁtsrmd other charges as
stated in the payment plan as and when demanded is essence of

the agreement.

But The respondent cannot take advantage of this objection of
timely payments being himself at wrong firstly by still not
obtaining the occupation certificate and offering the possession of
the unit despite being delay of 2 years, 7 months, 10 days and the
complainants have already paid 90% of the total sale
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consideration till date. Therefore, the respondent itself failed to

complete its contractual and statutory obligations. Moreover,
there is no document on file to support the contentions of the

respondent regarding delay in timely payments.

G.III Objection regarding jurisdiction of authority w.r.t. buyer's

agreement executed prior to coming into force of the Act

Another contention of the respondent is that authority is deprived
of the jurisdiction to go mtu thﬂ”]ﬂierpretatmn of, or rights of the
- 1"|.

parties inter-se in accordal % the apartment buyer's
agreement executed | 4 es and no agreement for
sale as referred to %ﬂa{; t . : visions.ol ﬂ}{ﬂu:t or the said rules
has been execute itlte’r se ﬂﬁf'ﬁ‘ef""l'he . tﬁj;’;;il}r is of the view
that the Act no E:i*evj-" provides, nar can I]Eﬁsnuﬂpnstrued that all
previous agreem ﬂ:‘ﬁi%ﬁ"lu be re- \isril:ien aﬁat 'ﬁ:ming into force of
the Act. Therefo h1.‘ﬁ«§; p;mrlﬁunh uE{h / fgr{eg and agreement
have to be read andmmrbﬂd. ﬁﬂ;ly However, if the Act
has provided for deahng 'with scific provisions/situation
in a specific/pa t} ab sitiation will be dealt
with in accnrdaﬁl Pf%'t d ‘rrfies after the date of
coming into fﬂrﬂai,_g_f-mﬁﬁtt_ﬁ;} ﬂ_re;rg:lq?-ﬂ;ﬁuym us provisions of
the Act save the provisions of the agreements made between the
buyers and sellers. The said contention has been upheld in the
landmark judgment of Neelkamal Realtors Suburban Pvt. Ltd,
Vs. UOI and others. (W.P 2737 of 2017) which provides as under:

“119, Under the provisions of Section 18, the delay in handing
over the possession would be counted from the date
mentioned in the agreement for sale entered into by the
promoter and the allottee prior to its registration under
RERA. Under the provisions of RERA, the promoter is
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given a facility to revise the date of completion of project
and declare the same under Section 4. The RERA does
not contemplate rewriting of contract between the flat
purchaser and the promoter. ...

122. We have already discussed that above stated provisions
of the RERA are not retrospective in nature. They may to
some extent be having a retroective or quasi retroactive
effect but then on that ground the validity of the
provisions of RERA cannot be challenged, The
FParliament is competent enough to legislate law having
retroespective or retroactive effect. A law can be even
framed to affect subsisting / existing contractual rights
between the parties in the larger public interest. We do

not have any dw{i_l.‘ inour mind that the RERA has been
framed in the Jdrger publie:interest after a thorough
study and discussi ot the highest level by the
Standing E'umm q .E'E{Ect Committee, which

ic Eye Developer Pvt.

| : ' 1 1 3
Haryana Real Estate. pellate_TriI;mrnl_has pbserved-

'i': - L{
“34. Thus, ke =g ir '-"I%« i @ ¢ on, we are of
j d

the ,r*"__qu iy , I:ﬁ i s of the Act are
qua. '-ﬂ’._ rlll P B0 50 ﬂi 3 .. P ..'r ﬂﬂdmu_b_ﬁ
#ELaF iR o) 40 b "'r";‘“i‘l"- JUL g C Eniered (Lo even
AL T T i'nn'-'?-'.--.'-uw 18 _ACC Wiere Che
TS A"f‘r'; it :- !':‘J:-ﬁ gf completion. Hence

In case uf delay = T EH'-'BI:].-' of possession as per

L8 1 i ! £ e ent for sale the
e R BNl thu terest/delayed
s on the re hle of interest as
provided In and one sided, unfair and
unm&hgq?gtd{} ﬁ Wm{:!hnnned fn the
agreement for sale is liable to be ignored. ™

The agreements are sacrosanct save and except for the provisions
which have been abrogated by the Act itself. Further, it is noted

that the builder-buyer agreements have been executed in the
manner that there is no scope left to the allottee to negotiate any
of the clauses contained therein. Therefore, the authority is of the
view that the charges payable under various heads shall be

payable as per the agreed terms and conditions of the agreement
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subject to the condition that the same are In accordance with the

plans/permissions approved by the respective
departments/competent authorities and are not in contravention
of any other Act, rules, statutes, instructions, directions issued

thereunder and are not unreasonable or exorbitant in nature,

H. Findings regarding relief sought by the complainants:

H.1 Direct the respondent to pay the interest at the rate of 18%

41.

42

pa. on the total sale consideration amounting to
Rs.67,88,494/- paid by the g:umplaj,mms for the said shops on
account of delay in deliveri

Admissibility of delay pnssessmn clmrges

s
In the present cumpla'mn &l %nﬁhﬁ&u;mms mtend to continue
with the project’ and/is semngmiejay nﬁsqssmn charges as

provided under thl: provisg o ﬂgchm'l 13[1} uf:n:he Act. Sec. 18(1)

proviso reads as under:

Section 18- Rgm-n ﬂfaﬁlnﬁnﬁﬂi:&tﬁmpﬂnmﬁm

If the pmmnter Iﬂﬁ‘s qurrqmpjrﬂw}“‘whnab}e to give possession of
an apartment, plot orbuilding.=

e

. L LY By LD %
Provided that where a ﬁh’n&ﬁ&s%ffﬂﬁnd to withdraw from
the project, he shali be paid. by-the promoter, interest for every
manth af delay, till .tﬁe.hﬂndmg over of the possession, at such rate
as may beprescribed

At the outset, it is relevant to comment on the preset possession
clause of the agreement wherein the possession has been
subjected to all kinds of terms and conditions of this agreement
and the complainants not being in default under any provisions of
this agreement and compliance with all provisions, formalities and

documentation as prescribed by the promoter. The drafting of this
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clause and incorporation of such conditions are not only vague

and uncertain but so heavily loaded in favour of the promoter and
against the allottee that even formalities and documentations etc.
as prescribed by the promoter may make the possession clause
irrelevant for the purpose of allottee and the commitment date for

handing over possession loses its meaning,

The buyer's agreement is a pivotal legal document which should

ensure that the rights and ilﬂh.lllEllES of both builders/promoters

« R iAnEs

and buyers/allottee are

buyer's agreement lays l:ln n e te
different kinds of p ,p?ﬁf;lﬁs. [ﬂkﬁ g:esti;:l:é.’nfqlals commercials etc,
between the huye’yq_‘nﬂ bu eri R_&I\ m,Eliﬁu lpterest of both the
parties to have a wﬂﬂ drafted’ a;:artnmm hdyej‘_.ﬁagmement which
would thereby pr t the, ﬁgfltspf ;',mth H'l& H{ll!der and buyer in
the unfortunate e\vm]t of a dl ‘:gte that rise. It should be

drafted in the simple %ﬁw

understood by a mnﬂ{{dm pmqlgﬁgﬁj,n"ﬂrdlnar}r educational
background. It should -:untﬁﬂr"a""pruwstun with regard to

stipulated time uﬁleﬁ 9‘['% M %ﬂlnﬁﬁfth&?paﬂmenh plot or
building, as the case.may be and the ﬂgj‘.tcnf the buyer/allottee in
case of delay in p&sﬁﬁmu of the unit. I\h prf.hEEFlA period it wasa
general practice among the promoters/developers to invariably

igﬂ age which may be

draft the terms of the apartment buyer's agreement in a manner
that benefited only the promoters/developers. It had arbitrary,
unilateral, and unclear clauses that either blatantly favoured the
promoters/developers or gave them the benefit of doubt because

of the total absence of clarity over the matter.
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The authority has gone through the possession clause of the

agreement. At the outset, it is relevant to comment on the pre-set
possession clause of the agreement wherein the possession has
been subjected to all kinds of terms and conditions of this
agreement and the complainants not being in default under any
provisions of this agreements and in compliance with all
provisions, formalities and documentation as prescribed by the

promoter. The drafting of this clause and incorporation of such

conditions are not only vague and n ertain but so heavily loaded
i ﬁﬂ the allottee that even a
single default by the 9.“ﬂ![bﬂ'n {in lling formalities and
documentations etcy E;EPIEM& t e 'ﬁ;'ntt;luter may make the
possession claus “"u'relgevantﬁr EEE purpuﬂﬁf allottee and the
commitment da Eﬁhandl&g aver pnﬁeséuﬁl fbses its meaning,

in favour of the promoter

i,

The Intﬂr'purﬂl:lﬂ{l nf stch clause hT. ﬂ'tE {Hﬂartment buyer's
agreement by the prqmamr &s just to 1 & fHe liability towards
timely delivery of smmﬂh& to prive the allottee of his
right accruing after deiay in pmﬂls is just to comment as
to how the bui]ﬁeﬁh& mﬁus&dﬁll‘%@@qﬁn;@smun and drafted

such mischievous r:lause ln ﬂie a Eement zmr:l'J the allottee is left
with no option but to'sign d‘n th.e*d.itt&ﬂ:hé;g V1

Admissibility of grace period: The respondent promoter has
proposed to handover the possession of the unit within 36 months
from the date of execution of this agreement or from the start of
construction whichever is later. In the present case, the promoter
is seeking 6 months' time as grace period. The grace period of 6
months is allowed as has been decided by the authority in CR No.
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1329 of 2019. Therefore, the due date of possession comes out to
be 15.06.2019.

Admissibility of delay possession charges at prescribed rate
of interest: The complainants are seeking delay possession
charges however, proviso to section 18 provides that where an
allottee does not intend to withdraw from the project, he shall be
paid, by the promoter, interest for every month of delay, till the
handing over of possession, at iﬂﬁh rate as may be prescribed and
it has been prescribed underj‘%gfthe rules. Rule 15 has been

reproduced as under: _'ﬁe-'};g;;;- _

Rule 15, Prescrib m‘fe ' ofin -. rest- [Proviso to section 12,

section 18 and sub-section (4] *Wﬂnn (7) of
ﬂfﬂﬂﬂ Igj J : ....;l"' '-. |

(1) Fg' ‘the purpose ﬁ_f pr;r_gl’.‘m to ,Eﬁ‘l:ﬁsrn 12; section

ﬂ.ﬂgiubﬁ'ﬂﬂ'iﬂ.{lf (4} &n?d (7] OF section 19, the

“interest at the rate prﬁstﬁed shall be the State

Bmﬁtty’if!d[u hgﬁeﬁr mar, “:?ﬂﬂ f lending rate

+2 !
Provided that in gase the State Bﬂnir 1’ ia marginal cost
of lending rmmw use, -‘t,..iﬁ-:zH be replaced by
such benchmark Fmgfhg ﬁ.‘iﬂ:&‘-ﬁwk&h the State Bank of
India may from time to time for lending to the general

e Tu QVE‘,,EJIJ;&

The legislature m-flis wisdom in the subordinate legislation under
the provision of fule” 15 of thé rules, has determined the

prescribed rate of interest. The rate of interest so determined by
the legislature, is reasonable and if the said rule is followed to

award the interest, it will ensure uniform practice In all the cases,

Consequently, as per website of the State Bank of India ie,
https://sbi.co.in, the marginal cost of lending rate (in short,
MCLR) as on date i.e, 25.01.2022 is @ 7.30%. Accordingly, the
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prescribed rate of interest will be marginal cost of lending rate
+2% i.e., 9.30%.

The definition of term ‘interest’ as defined under section 2(za) of
the Act provides that the rate of interest chargeable from the
allottee by the promoter, in case of default, shall be equal to the
rate of interest which the promoter shall be liable to pay the
allottee, in case of default. The relevant section is reproduced

below:

pmmute.-rarthamﬂu as the
Explanation, —Fpp 2 "{:'f.‘i ofthis clause—

(i) :he ra:as .-:_ | charge {?e, rom the allottee by
ol , defauls shall be equal to the
mti u}‘? nesl" ﬂhﬂ‘_ﬁ prométershall be liable to

the allottes; in'case of default x
dg Thterest payable: .ﬁj-'iiﬁﬁ- promater to the allottee

tx bi from the D}kprénﬁr r received the

grany pa te the amount

or part rﬁprqnj’ qndjntqeﬂj-r.ﬁr s refunded, and
the Ft:tﬂm,s’l:z,q::ﬂ:b.'a byth 3 Hu;ffz to the promoter

shall Ha q;r lottee defaults in
payment to.g] We date it is paid:"

AW -

Therefore, jntere% % @%eﬂp%mi%&ﬁime complainants

| L 4 . | i

shall be charged. at the Bre;r;:i];geﬂ_1r§;!:ef__i.gﬁ. 9.30% by the
respondent/promater which is the same as is being granted to the

(i)

complainants in case of delayed possession charges.

On consideration of the documents available on record and
submissions made by both the parties, the authority is satisfied
that the respondent is in contravention of the section 11(4)(a) of
the Act by not handing over possession by the due date as per the
agreement. By virtue of clause 5.2 & 5.4 of the buyer's agreement
executed between the parties on 04.02.2013. The developer
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proposes to hand over the possession of the apartment within 36

months from the date of execution of this agreement or from the
start of construction whichever is later with an additional period
of 6 months as grace period. The date of start of construction of
the project is on 15.12.2015 + six months of grace period is
allowed so the possession of the booked unit was to be delivered
on or before 15.06.2019. The respondent has been applied for the
occupation certificate on 24.02.2020 and same has not been
received yet from the co mpeter.*t'gﬁthprlt}r The authority is of the
considered view that there 1¥ 3y on the part of the respondent
to offer physical puaﬁ%ssm | af ﬁ;.b* allotted unit to the
complainants as per ’fhe. ﬁrnﬁ H"cgﬁqiiﬂﬂns of the buyer’s
agreement dated !],-H]E 2013 E::ﬂ:ul:ed behﬂ?heh the parties. It is
the failure on péirt of the Pf_ﬂmﬂ'tﬂ? tq fulﬁL?t; obligations and
responsibilities EE ber the ﬁ[at | hﬁ}r&r’sﬁ agreement dated
04.02.2013 to hﬂl'ld ﬂ‘ﬁ"El' Ehe pnsriéss!pn ‘I'l.ri,l:hm the stipulated

: \ 1 e /
period. ™ i—" -x".,,-'

TE R L_U o
Section 19(10) of the ﬂ-::t -::-hhgf&t&"’tﬁe lntree to take possession

of the subject un{:t ‘nfitl:im;j @5 @iﬂ thd!-i:!ate of receipt of
occupation certificate. In the present- epmplalnt, The respondent
has been applied for the occupatien certificate’on 24.02.2020 and

same has not been received yet from the competent authority
Therefore, in the interest of natural justice, the complainants
should be given 2 months' time from the date of offer of
possession. This 2 months' of reasonable time is being given to the
complainants keeping in mind that even after intimation of
possession practically he has to arrange a lot of logistics and

requisite documents including but not limited to inspection of the
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completely finished unit but this is subject to that the unit being

handed over at the time of taking possession is in habitable
condition. It is further clarified that the delay possession charges
shall be payable from the due date of possession + six months of
grace period is allowed i.e. 15.06.2019 till actual handing over of

possession or offer of possession plus 2 months whichever is

earlier.

Accordingly, the n-::-n-cumplianm of the mandate contained in
section 11{4)(a) read with ﬁ .;‘i‘&[l] of the Act on the part of
the respondent is Estahllsh}-fri‘; ﬁ“:'such the complainants are
entitled to delay pnss&;siun,gt‘?rﬁsﬂ'tﬁnd rate of interest ie,
9.30% p.a. wef. 15 ﬂﬁ EM? tIII gctil,aih“anﬂ;ng,WEr of possession
or offer of pﬂSEESSﬂII'IL plus 2 mnnths whlfheﬁe’r is earlier as per
provisions of seﬁ’ﬂﬂn 18(17 of the Act read 'Iillﬂth rule 15 of the

rules and section ‘l?[ll‘.!} of the Act ufzﬂiﬁ

H.2 Direct the respundent to handmrer l.'llE possession of
commercial space for shnpfrestau;ant bearing no. 401 & 423
on 4th floor in tower A in the said project of the respondent

admeasuring ap]:lrmdmﬂtelj super area of approximately
339[& Sl‘.] ﬂ. A B4 W =

The respondent has applied for Eﬁ: ‘of, the ‘above-mentioned
project on 24.02. 2020. So, in such a situation no direction can be
given to the respondent to handover the possession of the subject
unit, as the possession cannot be offered till the occupation
certificate for the subject unit has been obtained.

H.3 Restrict the unauthorised construction in the allotted
space of the complainants which was purchased by the

complainants against full payment as per builder buyer
agreement.
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The complainants have alleged in his complaint that the
complainants have visited the site on 01.02.2020 to see the
progress of the project but the respondent has made drastic
changes in the layout of the floor. The respondent has completely
removed the flooring/ lantern of the 4% floor thereby make double
the height of 3 floor for unknown reasons Further the
complainants have submitted that the respondent in view of
making more profit from the p_rpject it has revised the building
plans thereby converting 34 ar I,'ﬂuur into one and designing
some theme restaurants in ﬂﬁ%‘fhe photographs of changes
in lantern/flooring I:::.c ﬂle J? p%l:id%lﬂk is also annexed. The
respondent has demﬁdhmﬂi‘ia' 25.0n | _Tg:f:; and submitted that
the unit EI"ﬂ'EEL'Ed’ @ﬁ per. ﬁvﬁﬁ T‘Ee ra@pﬁn&ent is directed to
comply with the mﬁsmns af sefl:!un 14[21 lil“ﬂ'nE Act of 2016 in

case thereisa rmaﬂqr{ Fldﬂ:tl]m Iteral#: r:ﬁ'n L'hdl' building plan,

Observations on &qtellitlun u[ llw I;HL ’;
The complainants were, Miu@j}‘ m‘; jD‘I an-::'l 423 on 4th floor
in tower A in the PI‘D_;E’CII "Neo Sh*ﬂare l:he respundEnt builder

for a total cnnxl{?l‘iﬁlﬂp %f Eﬁiﬁ% ’; l@der the payment
schedule given op-page A7 of the- Enmpiamn After that BBA was

executed on 04 l}Hﬂlﬂ the- re:tpﬁﬁdent hufldﬂr continued to
receive the payments against the allotted unit. It has brought on

record that the complainants had deposited several amounts
against the allotted unit and paid a sum of Rs, 60,05,018/- as per
unit statement dated 28.02.2020 at page 67 of the reply. It is to be
noted that no demands were raised against /for instalments due
towards consideration of allotted unit rather the demands vide
letters dated 22.01.2020 were raised in respect of outstanding
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VAT payments and this led to cancellation of his unit vide letter
dated 17.03.2020 and 14.08.2020.

There is nothing on record to show that after cancellation of the
allotted unit vide letter dated 17.03.2020 and 14.08.2020 the
respondent bullder returned the remaining paid up amount to the
complainants after deducting 10% of total price of the said unit as
per clause 4.5 of the buyer's agreement dated 04.02.2013. So, on
this ground alone, the cancellation of allotted unit is liable to be
set aside. Even otherwise the. on of the allotted unit by
the respondent builder is nuﬁm.a provisions of regulation
11 of 2018 framed h}.r U‘IE ‘Hil%fm Heeal Estate Regulatory
Authority, Gurugram prmﬂnzg dﬁd&ﬂqn of, 10% of total sale
consideration as gdrnest maney and sémi;!ing the remaining
amount to the allottee lmmEdiately Eut al:"w&ﬁ‘alsu not done. So,
on this ground alm:;}ncellattpn ﬁf al]nlteaugita{s not valid in the
eves of law, The cnmplai‘hqnt; hiwe pai&#ﬂﬁ-ﬁ payment of the unit
and the unit is still not lfﬂm]}TE:lEF ijg ﬁncellatinn letter as per
annexures R8 and R9 are uffl”?‘ﬂﬂﬁﬂ and 14.08.2020 whereas
the complaint w&iﬂlﬁd nrl,:ﬂ%[%lﬁzo ch& &ate of cancellation
of the units, the project is still incomplete and even today there is
no OC. It seems thaton gétt}ng-:iiﬁﬁi:ﬁéﬁ"ﬁ j:'“lih'e' complaint filed by
the allottee, the promoter has cancelled the unit although no
substantial amount is due towards allottee and even If it is dus,
the allottee will not make the payment as project is already
delayed. Hon'ble Supreme Court has also observed in many cases
that in case of delay in projects, the allottee cannot be forced to
make payments when he is not sure about the possession. The
project being delayed the allottee is entitled for delayed
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possession charges and whatever dues have been shown by the

promoter is not the correct depictions of dues as no adjustment of
delayed possession charges have been made. The cancellation is
also not as per BBA and same is set aside exercising powers under
section 11 (5) of the Act, 2016.

The complainants have placed Facebook screenshots from the
page of neo developers pvt Ltd. for the date of start of
construction such as 29.10. 2!]1,2;.3[! [}1 2013 and 23.04.2013 but
whether any authenticity ' for- the

05.09.2019 the au mﬂhhki '
of construction I:I_’i.ﬂ be 1512 Eﬂ‘lE un“ﬂ’;"e. 'l;:a.sls of evidence

adduced on the ﬂtef,tu prﬁ?e t]n! sta ﬂf j';‘nhstructmn 50 no
different view cazi h,e tak‘en th.an tﬁmaak#n mmﬂ{r to fix the date of

start uf::unstnu:t!unﬂftflﬂ. roje I&. ![2, 5

L Direcﬂunsnfﬂ:eauthuﬂﬁlr u;l.- -~

a4,

Hence, the auth If i%ﬁ?ﬁ er and issue the
following d]rE'-l:l:lm'lS uniﬁler se the A:t‘“nf 2016 to ensure
compliance of ubligahun tast-upm the-promoter as per the

function entrusted to the authority under section 34(f) of the Act
of 2016:

I.  The respondent is directed to pay the interest at the
prescribed rate i.e, 9.30% per annum for every month of
delay on the amount paid by the complainants from due
date of possession + six months of grace period is allowed
i.e. 15.06.2019 till actual handing over of possession or
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offer of possession plus 2 months whichever is earlier. The

arrears of interest accrued so far shall be paid to the
complainants within 90 days from the date of this order as
per rule 16(2) of the rules.

ii. The complainants are directed to pay outstanding dues, if
any, after adjustment of interest for the delayed period.

iii. The rate of interest chargeable from the
complainants/allottees bf the promoter, in case of default
shall be charged atﬁ&nﬁm;ﬂﬂ]ed rate i.e, 9.30% by the
respondent/promotef. ;ngI L Is the same rate of interest
which the prumaf&r s‘hal]rhe liz # to pay the allottee, in
case of dEl:,'ﬂilt ‘l@., fl1a°"d
section ztﬂ}auf’i;he ﬂnt

iv. The resprjmﬂ.mt is dimetaﬂ Ep Eﬂmp]ky wﬁth the provisions
of secriun 14E2J of the Act of 2(?1?*_11 case there is a
revision, aadigunff.ltﬂra tion fn the l;mﬂdmg plan.

v. The resp-:‘.-ndaﬁ';‘ fﬁhﬂi nﬂt pWan}fthmg from the

co mplainants which'is-not the{rt of buyer s agreement.

55. Complaint standsgfgﬁﬂﬁqﬂﬁ'_ 1 i P tt{;_

56. File be consigned to registry b 1 Y,

. sion charges as per
-1-..-’ N\ "?l

vi— CEm A"\
(Vijay mﬁ;{i—u—;} (Dr. KK Khandelwal)

Member Chairman
Haryana Real Estate Regulatory Authority, Gurugram

Dated: 25.01.2022
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