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1. The present "'ebmplaint " hffj been filed by the

complainants/allottees under section 3t of the Real Estate

fRegulation and Development) Act 2016 (in short, the Act) read

with rule 28 of the Haryana Real Estate (Regulation and

Development) Rules, 2017 (in short, the Rules) for violation of

section 11[a)[a) of the Act wherein it is inter alia prescribed that

the promoter shall be responsible for all obligations,

responsibilities and functions under the provision of the Act or the
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L. Mr. Sanjeev Kapoor

Complainants

2. Mrs. Asha Kapoor 
,.,,.., ,i; ,.__:,..,

Both R/o: R-664, New'Wj$,$##tagr., New
Delhi ii".J--;::, :.1 -i

Versils

M/s Neo Developers Private Limited
R/o:32P., Pusa Road, Delhi-110005 Respondent
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rules and regulations made there under or to the allottee as per

the agreement for sale executed inter se.

Unit and proiect related details

The particulars of the project, the details of sale consideration, the

amount paid by the complainants, date of proposed handing over

the possession and delay period, if any, have been detailed in the

following tabular form:

2.

S.No. farmation.lin

1. ffio Square", Sector 109,
]E$rugram

2. Projr:ct area

3. Commercial project

4. DTCP license no. and

valicliry status

102 ot 2008dited 15.05.2008

ahd valid trp.-tci= 14.0 5.2022

5. Name of licensee
'l.il

Shrimay,a Qtrilflcon Pvt. Ltd.,

Kavita andr! others

6. RERA Registered/ ,,, . no

registered
Registered

vide'registration no. 109 of
20'L7 dated 24.08.2017

RERA Regist :ation valid up tc

7. Unit no. 4..,01+ L?3,!'n floor, Tower A

.[AqneNure2 atlpage no.37 of the

complaintl

B. Unit measuring (super area) 3396 sq.ft.

[Annexure 2 at page no.37 of the

complaintl

9. Date of allotment letter N/A

10. Date of execution of builder

buyer agreement
04.02.2073

[Annexure2 at page no.36 of the

complaintl
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Projr:ct name and location

2.71acres

Nature of the proj'eet

23.08.2021
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11. Date of start of constructior
of the project

The authority has decided the
date of construction as

1,5.12.2015 which was agreed to
be taken as date of start of
construction for the same
project in other matters.
cRlL32e /2OL9
It was admitted by the
respondent in his reply that the
construction was started in the
month of December 2015 on

ib..qgg 15 of the reply

12.

:: l::.='
l.:

i'll it I ii

That the company shall
lete the construction of
said building/complex

the said space is
,r,vithin 36 months

om the of execution of
this agreement or from the
start of construction
*hiche,nir' isi later and apply
fOr ,, .' $rant of
completioh/occupancy
certificate., The company on

elgnt of occupancy/completion
'ceiti'ficate shall issue final

to the allottee who shall
30 da$s, thereof remit all

5,4 Thatthe allottee hereby also
.grants an additional period of 6
months after the completion datr
as grace period to the company
after the expiry of aforesaid
period. (emphasis supplied)

13. Total sale consideration Rs.67 ,88,494 /-
[As per payment schedule at pagt

no.47 of the complaint]

t4. Total amount paid by the
comLplainants

Rs.60,05,018/-

[As per unit statement dated
28.02.2020 at pase 67 of the
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replyl
15. Payrnent plan Construction linked payment

plan

16. Due date of delivery of
possession

75.06.2019

[Calculated from the date of start
of construction]

Grace period of 6 months is
allowed as has been decided in
CR no.1329 of 2Ol9

17. Offe:r of possession Not Offered

18. O ccupation Certificate Not obtained

19. Cancellation letter
. .u-i.I:1 ,'.:,.i...':

l, tllr i

ili.ii r,'

20. Delay in d'elivery,,-' o-[:

possession till the date of
decision i.e. 25.01.2022

2'years, 7months, 10 days

Facts of the complaint:

agreement for salh, it was d ide.d1at the respondent had

already received Rs 4;V.A;1. ,,0100/- tlr* th,e, lall 
three family

members of coniplainhnts, ihcluding him. As per the said

agreement for sale in consideration of sum of Rs. 4,70,L1,,000/-

already paid by the buyer to the respondent in its entirety, the

respondent agreed to sell/transfer title and interest in40,000 /- sq.

ft. super built-up area together with the proportionate indivisible

and impartible ownership right in the land underneath. In the said

agreement sale consideration was adjusted by the respondent

against the advance/unsecured loan of Rs. 4.10 crores paid by Mr.

3. That the respondeht h.ed,execu!?diil?rLagregment for sale dated

01.06.2010 with the complainants,sanjeev Kapoor, his father Mr.

B.R. Kapoor and his brother f\4r.,=.P=ankaj Kapoor. In the said
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admeasu ring ap p roxipraJgfy g+pd+lhieal of' upp.oximatery 3 3 9 6 sq.
';"'n 

.-i--i':l:+\ 'l-

ft. [315.50 sq. meteQ and i?y*fe$*3iea oi 2tOt sq. ft. [195 sq.

meter). It was ass 
.I6arhnd rcpreselia;a to fh6leJlr"plainants by the

respondenl- that it had already taken the required necessary

approvals and sanctions from the conc:erned authorities and

departments to develop and complete the proposed project on the

time.As per the said agreement the total sale, consideration for the

said commercial space was agreed as Rs. 67,88,494,i- and the

respondent had acknowledged the receipt of Rs. 60,24,'394/-

inclusive of 2 covq .ed 
uca1,:F,$!king,s. I ., ,,i * , ..1:' -r;

5. That in the said 
'6uildbr 

buyer agreement'the respondent has

again increased the time for completion of project to be three

more years. The same is opposed by the complainants due to the

fact that already 2.5 years has already been passed and the

complainants wish to increase further time for 3 more years, but

the respondent assured the complainants to compensate him for

the same. At the time of execution of the said builder buyer

HARERA
GUt?UGl?AM Complaint No. 1160 of 2020

sanjeev Kapoor, his father Mr. B.R. Kapoor and his brother Mr.

Pankaj Kapoor through a partnership firm M/s Kapoor Sales

corporation and Rs. 60.11 lac paid by Mr. B.R. Kapoor.

4. Thereafter, the respondent did not do anything for nearly z.S

years and keep sitting with the amount collected from the

complainants and his family members and after much of
persuasion finally executed a builder buyer's agreement dated

04.02.2013i. As per the agreepent, the complainants booked
.,,.!" ;i:

commercial space for shop#F ring No. 401 & 423 on

04tt Floor in Tower - A in project of the respondent
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agreement, the respondent misusing its dominant position had

coerced and pressurized the complainants to sign the arbitrary,

illegal and unilateral terms of the said buyer's agreement and

when the complainants had objected to those arbitrary terms and

conditions of the said agreement and refused to sign the same, the

respondent threatened to forfeit the amountalready paid by the

complainants as sale consideration in respect ofthe said shops

and also to cancel their booking,_ The complainants having no

other option and to found trrem,,:iirves helpless and being cheated

had under duress and coerc the said shops buyer's

6. On 01.02.2020 the comfliainrnts visited the site of the

respondent tosee the progress of the project but was completely
.,1

shocked and surprisgd to see thai respondent hr, ,rde drastict :i ,:l

changes in the t"y'outof the floor in which,'commercial space for

shop/restaurant U.rrilS No. 401 S, iZZ was allocated to the

complainants. The respondeilffi]$rgq L{.q.mpletety removed the

flooring/Lantern of the 4th floor tll"ereby make double the height
,: u dt,l :-

of 3rd floor for riasonf qp\l&dtq the'.omfuainants. Later on

asking from at. ,Jr'**n"jur, #" ir,u p.roi".i and from other,,,.:
sources it was roiiind'ouiinrb respondeniin lieu of making more

profit from the project has revised the building plan of the project

thereby converting the 3rd and 4th floor into one and designing

some theme restaurants in that place. The respondent has no right

to convert the allocated space of the complainants on said floor

without the permission of the complainants
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7. That as per the clause - 5.2 of the said buyer's agreement dated

04.02.2013, the respondent had agreed and promised to

complete the construction of the commercial space and deliver its

possession within a period of 36 months with a six (6) months

grace period thereon fromthe date of execution of the said buyer's

agreement. The relevant portion of clause - 5.2 of the shops

buyer's agreement is reproduced herein for the kind perusal of the

Hon'ble Authority

"The Company shall com ' construction of the saidrt :: )

idispace is located within 36
ent or from the start

8.

of construction, whichev-,er ts lotl,i.. 
r,l,,,,, "uu,',,'u,,,,, 

".,. : :i.ii

However, the respondent frab,*hi*i"i'frtO ttrq.te-rms of said buyer's

agreement and ra;llu [U rrrriii'fis obtigati"rj;ra has not delivered
;t ." , ii ,,',11,,," i, ?.

possession of sai&"i,,[,dpr ever!ftoddy;ai on tldd{te of filing of this

compliant. iii, ,,,,u ;; , i iji;
That from the date".;,0.f; bookin8lland ,pill t@ay, the respondent

had raised various deh,ailds foi the payment of on complainants

towards the sale consideration of said shops/restaurant space and
.a:r:

the complainant$.'tiavb a$ly, paid ,and 'satisfied all those

demands as Rer..the Uuyporn agre:me,rlt 
1vi$.out 

any default or

delay on their parts ard t aVe also fulfillehjotherwise also their

part of obligations as agreed in the buyer's agreement. The

complainants were and has always been ready and willing to fulfill

their part of agreement, if any pending.

That the complainants jointly and severally have paid the entire

sale consideration to the respondent for the said commercial

space as demanded as on day. The respondent has issued a

9.
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combined/cumulative ledger statement for three agreement

executed with complainants from 01.08.08 to 31.03.14 and as per

the saidstatement the complainant have paid a total amount of Rs.

L,79,97,578/-That the respondent has issued receipts from the

date of booking inthe name of both the complainants towards the

payments made by the complainants to the respondent towards

sale consideration for thesaid commercial space.

10. That on the date agreed ,fg,J,... delivery of possession i.e.

03.08.2016 of said commerci;f.g.pflc;et as per date of booking and
i\ri{ilLl I ,;ti ir,il ,.rrt.l

according to the buy..'9=.$$ t, the complainants had

approached the respgn U,t"nf,J|f;f{ficels ipquiring the status of
' : '' 't"none had bothered to provide anydelivery of posse3sjg-rl',,bu 

??rrii,: ; :,,ii, ,r, .rriii, :.

satisfactory answdS to,the .om'plallfg.ts abdu$t\. completion and

delivery said sh6nrs: itre goiiipMlnahtsi, .!-he,rd$f!er kept running

from pillar to po+ askih$ fQ.1 tlie $elivery ofthe said space but

succeed"as the;,;lnsuucu"n*l the said project was

nowhere near to coftple$op Td the" resfiondent has still not

delivered th e co mpleted po-frASSofd'itaid sh ops.

iii " ,, li; ii. ,', r-tl.,i' i,i,_=.' li

That the respondenf by iornrEit g &elay iri: elivering of the

possession of the aforesaid shops has violated the terms and
irr..i.u1.l

conditions of the buyer's a$reemdht and promises made at the

time of bookingof said shops. The Respondent has also failed to

fulfill the promises and representation made it while selling the

said shops to the complainants.

That the cause of action accrued in favor of the complainants and

against the respondent on 01.06.10 when the agreement for sale

was executed and again on 04.02.2013 when the complainants

11.

1,2.
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had bookedthe said shops and it further arose when respondent

failed /neglected to deliver the said shops. The cause of action is

continuing and is still subsisting on day-to-day basis, as the

respondent has still not paid the interest for the delayed

possession to the complainants.

Relief sought by the complainants:

The complainants have sought following relief(s):

60,24,394/- paid by th
[9,,,,,,,,,,,,,,, 

for the said shops on

account of delay in deliv n from the date of

payment till deiivery of t possession of said

shops. ',, 
ii

ii. Direct the igrpona"nt -,to, handover' the possession of

commercial sp{fe$8r, $ho$Trestau.int' Urffiring N o. 40 1 & 423
,: ;

on 04th floor in Tower i $# the,s{i$ preft.t of the respondent
,t,;:

admeasuring approximatell ;ufi$tea of approximately 3396

sq.ft.(31s s0pffi 
mr,,,-fi. ffd:"r_f4t 

2rc7 sq ft.(1es

sq. meter) 
"- = *.,rr r ,lf.*\, ri ,,g ,!,r, F ,e,:'l-,

iii. Direct the '?e3por{dent 'fo iebtrict i uthe unauthorised

construction in the allotted space of the complainants, which

was purchased by the complainants against full payment as

per builder buyer agreement.

D. Reply by respondent

1,4. It is further submitted that, the respondent along with the

complainants, decided to develop the said project "Neo Square".
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That complainants when observed that there will be a critical

delay in the development of the Dwarka Expressway, they

expressed their desire to dissolve their rights in the respondent, in

exchange of area of 40,000 sq. ft. in Tower-C of the project "Neo

Square". Thus, leaving the respondent alone midway to develop

the project.

15. That, when associated with the respondent, the complainants had

invested funds into the projegt.,ln lieu of the funds so invested, the

complainants requested the resp-onCent to convert these funds as

advance pzryment against bor units in the project. To this

ilieplainants) also sent a

nt to convert the

effect, Mr. B.R. Kapoor'

letter dated 31.05.2010

76.

17. Therefore, it is huglbly submi$ted ffiiet !$,g,por,pplainants cannot fit
.61 r+* .-:

into the shoes of e=-reffutar Al tteelzasp'er. a,ti6i Z (d) of the Real
.,

Estate (Regulation anfl Oevblgnment).Act, ?}LA,u The case of the

complainants has to be viewed differently as the complainants

themselves were the promoters at the initiation of the said

project. The complainants were very well aware of the status of

the project when they desired for their loans advances to be

converted to booking advances. It is pertinent to note that the

complainants backed out from the project, with an ulterior motive

to extract unjust enrichment from the respondent.
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18. That the agreement to sell dated 01.06.2010 and buyer's

agreement dated 04.02.20L3 were executed between the

complainants and the respondent prior to coming into force of the

Real Estate fRegulation and Development) Act,20L6. The terms of

these agreements were as per the applicable laws at that point of

time.

1,9. That the delay penalry if any, that can be claimed from the

respondent is only as per ,h. ,pl#,'f. and conditions of the buyer's

agreement dated o4.oz.zffitffid, penalty is awarded in
ii. r SIlSX..\:+:'r Jr::!1j.1 I

addition to the prescribed ra$ Buyer's Agreement, then

Bij, *i::)i, 
i

within the jurisdidtidhibf thE'[d:Authority.'=, , 1

20. That in the matter of Neel Kamal Realtor Suburban (P) Ltd. Vs.

UoI & ors (SCC '0$iiii$ om g3-o2), rhe Hon'ble High Court of
. i;.,, l.

Bombay held that'the; ptovisions bf RERA are prospective in

nature and not retrosped$ygt- 
ltl,,;,;is;",ft.,n.. 

submitted that

retrospective applicationuof 
!f" . Iftrisiftfe o!_$e RERA Act,2016

is unconstitutionfli. iitneru.foFd,, thja',p#tier to the agreements

should be solely gbv-q_rrn F[ tt ":?rms 
an{ confitions as laid down

in these agreementd.

21. That it is further submitted that if a project registered with RERA,

it can be held liable only for future deadlines, those it might

breach after registration with the Authority. Any default before

the registration is beyond the ambit of RERA and beyond the

purview of the RERA Act,2016 and hence beyond the jurisdiction

of the Ld. Authority. It is submitted that in this particular case the
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obligation of the promoter to complete the project as per RERA

registration is 23.08.2021

22. That in terms of the agreement to sale, the booking advances was

adjusted towards the basic sale price and EDC /IDC. However, the

complainants were still liable to pay stamp duV, registration fee,

maintenance charges, service tax, vAT, Bocw cess, other charges

including taxes as required by law.

Possession- the tFM64R:gl;ffi$.i,==Qh;1i$i 
,st5mp 

duty and other

charges, as applicabierrytherl 
,g4* 

ipplicable stamp dury,

registration fee, ln.-a"tpteffincp #E#ges,-.sgrvie; tax, BOCW Cess,

vAr and other 
'&":&t 

8u?a &ri,,rm',r$;flr.'i'fua". ,r,. Buyer,s

Agreement and/oriipplig{ble layy o,f !|" l?ld,it asito be paid as and

when demanded. 
,, 

, ,.n ',,,i ; ,; ti, ,,; ;=,.j li ,, ",.,' ..; .

24. That timely payment of installments and other applicable stamp

duty, taxes etc. is the essence of the agreement. Any default in

such payments hampers the construction process of the said

space. [t was clearly agreed by the complainants to make all

payments as per the payment plan

At the very outset, the respoT$$I.1i$rumbly submits that as per the

payment plan, attached tAffi ffier's agreement, 1.Oo/o of the

Basic sale Price [BSP) wasto:iifi]6$a14,aq-qt. time of application for

booking of the said unit, the remaining 9oo/o of BSp + Externalbooking of the said unit, the remaining 9oo/o of BSp + External

Development charges (EDC) + Infrastructure Development
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It is further submitted that, as per the accounts statement, an

amount of Rs. 20,71,586/- is still outstanding, including statutory

taxes which has not been paid by the complainants till date. While

signing the agreement the complainants had agreed in clause 10 of

the buyer's agreement to pay all taxes, charges, levies, cess etc. on

demand and incase of delay the same shall be paid with interest.

That the complainants have been time and again requested to

clear all the dues, includin,.F 
lk,,U,a1 

amount due on the unit

allotted to the complainrn$r{Wry; over the period, payment
:":t , .r.:

has not come through e_y,=ry *?peated reminders. These

requests of the resn,94,{$nl,*. l^t*g*:+ i=*+t 
ears all these years

and are being bt1,$:El[ffi4*tf$i$ e. Hmp,,]ainants and as a

result the respol$enl=has n6t iecejved any payment till date with
,;

respect to the oulsta{ding arficiu$ts1.f-h$.a'prjrment request was

also sent to the complainAnt$ vide papenlpquest letter dated

22.01,.2020, reque3tilB 
ihe,,,$arantg..rf ithd,,dues 

ASAP. All the

requests have been conr$t igfi.g.ted e complainants.

That when the outstanding nfylr.ngfrrts $td,not 
ome in despite of

tti nu d ttSl"tn. n.spondent #as bound to send

a notice dated L7.i3.2020 givi,n€;i final oRp,ortunity to pay the

outstanding dues, failing whiCh the iespondent will be forced to

cancel the allotment.

That keeping in mind the covid situation, the respondent afforded

the complainants 5 (five) months to clear the outstanding dues

after sending the Notice. However, the complainants deliberately

ignored the final opportunity and did not clear the outstanding

dues. Left with no other option, the respondent exercised its rights
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to cancel the allotment as per section 11[s) of the Real Estate

(Regulation & Development) Ac! 20L6.

As per section 11(5), the respondent invoked clause 4.5 of the

buyer's agreement thereby terminating the buyer's agreement

and cancelling the unit allotted to the complainants by sending a

letter of cancellation dated L4.08.2020.

It is submitted that clause 5.2 of the buyer's agreement provides

that the company shall .:,gl8#tf;H,le construction of the said

building within which the ;.{iil"m. located within 36 months

months is also mentioned in the buyer's agreement. It is

-'rfs!t : i'

rtioned in

registration and hence, the comptrini rtrould be dismissed.

That the Ld. Authbrity {n ttre matter of Rarr. A$,tar Nijhawan ys

M/s Neo Develo[,ieii# rto,1c,9rnplain1'No.. tbza of 2019 vide
"- i ,s ,.-". f , o * ,

order dated 05.09.2019, which pertains to the same project "Neo

Square", has held that the construction of the project has started

on 15.12.2AL5 and the due date of possession was 15.06.20L9.

It is submitted that in this instant project as per the RERA

Registration, the date of completion of the project is 23.08.2021,.

Moreover, due to the on-going covid-19 situation across the world

and the nation, force majure clause has been applied and various

30.

from the date of execution, #"igi".-.nt or from the start of
ii; t,&.- **

construction, whichever- is;,pdi$t-hWig= e grace period of 6

submitted that 6; siia Uuyii.'s agreeme#, *r, executed on
rrl 'S ---:rit!r " i: ii: r trj:': =

04.02.2013 and= ttr4 conit*hition'' srartefl in the month of
{:. 

n 
i

December 201.5. AgCoidrngly, the due date i,q. l$pecified date' for

handing over the possesiion of d. u+itsfl s hd, occurred, neitherj: 
,.,j,. d". . .in terms of the buyer's*"4.ffiemeilt'i'l]pi-in terms of the RERA

31.

32.
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authorities have given extension to promoters for completion of

on-going projects. It is also pertinent to note that the Respondent

has already applied for the Occupation Certificate on 24.02.2020

for the Project.

33. It is also humbly submitted that the respondent has already

received the approval of firefighting scheme vide Memo No.

FS/2020 /L10 dated 20.04.2020

That the complainants are tryin$r,t0 shift its onus of failure on the34.

35.

E.

36.

F.

37.

respondent as it is the .o-fl$l1fl3ntq y,vho failed to comply his part
,lj

of obligation and miserab"ly far$dt$p6y the instalments in time

despite repeated pa $fu:
respondenl- from time to time.

efrs,, being sent by the
=. 'o+",$ 

iL,

.lIrlv LV LllllU.

Copies of altl the relevant documents have been filed and placed on

-^^^..l 'TrL--:.. ^--rL^-rl^:L- :- .^^! :-- l:--^--r- rr^---^ rl^ ^ -------l-:--!t{ence, the complaint

documents and

arguments on 23.07.2021 and reiterated their earlier version as

contended in the pleadings.

furisdiction of the authority:

The plea of the respondent regarding rejection of complaint on

ground of jurisdiction stands rejected. The authority observes that
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it has territorial as well as subject matter jurisdiction to adjudicate

the present complaint for the reasons given below.

F. I Territorial iurisdiction

As per notification no. 1/92/2077-ITCP dated 14.12.2017 issued

by Town and Country Planning Department, the jurisdiction of

Real Estate Regulatory Authority, Gurugram shall be entire

Gurugram District for all purpose with offices situated in

Gurugram. In the present cage-r,the proiect in question is situated

authority has comRletg.te

m district. Therefore, this

iction to deal with the

., * --/"\

Section LL(4)frl pf thF Act; 20f O provides thaitfi" p.ornoter shall
',:,.'; :, i .,,,11 "{] :f ,; 1? 1.,+ ,ll

be responsible t$ezatrlottetr as,pei a6rffiH'$t for sale. section

-t
Section 11(a)(a) " ,.',,1,.'^'o*, ".:j

Be responsible ifor an ol\g@i7"Jls,*rdsp?nqipiliti6 and functions
under the provfiiortb of iitis $latgr #afq|"&gnd ffugutations made
thereunder or i6 tlib '611o'ffed$ a$pDlth ii''hgibiineht for sale, or to
the association of allottees,' as thgpase Vay Q,e" till the conveyance of
all the apartmentsf plots or buildiffii,.as the casi may be, to the
allottees, or the common areas to the association of allottees or the
competent authority, as the case may be;

Section 34-Functions of the Authority:

3a(fl of the Act provides to ensure compliance of the obligations
cast upon the promoters, the allottees and the real estate agents
under this Act and the rules and regulations made thereunder.

So, in view of the provisions of the Act quoted above, the authority

has complete jurisdiction to decide the complaint regarding non-
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compliance of obligations by the promoter leaving aside

compensation which is to be decided by the adjudicating officer if

pursued by the complainants at a later stage.

Findings on the objections raised by the respondent:

objection regarding complainants is in breach of agreement

for non-invocation of arbitration.

38. The respondent has raised an ob on that the complainants

have not inrvoked arbitratiortlb$oce as per the provisions of

G.

G.I

flat buyer's agreement
I r:1 'lll

;$Ontains provisions regarding

arbitration in the.;5.Xfeir agt6Ementil,' ' El u

:*oi"
" Cl a u se 2 0 : rnh lin $ ca t r,,r'if firi:$fo i t;ilrtqa tlyr refr ce b etw e en the
parties, includins , ii ydifierq; ,f!l intgrp6Bui$oh., d1 me present
agreemenl the "sqme 

il4(iil Ei r(leri;.fta i,o ril;bitrittion of a sole
arbitrator appointed by thie chairm'an'of thte ccimpany. The venue of
arbitration sholl be New Delhi,and the laiguage;'of arbitration shall
be English. The costs of orbitralion shall be..borne jointly by parties.

39. The respondent con!.'gnded tha!.asrfbr $3 tes{ns & conditions of

the application rJi4{a*a$, 
"*"Sta,p 

beh*pffie parties, it was

specifically agree,fl tlat in :o::ryrliryi 
of any dispute, if any,

with respect to the y'roviiidrialuo#"ooted.Onit bi the complainants,

the same shall be adjudicated through arbitration mechanism. The

authority is of the opinion that the jurisdiction of the authority

cannot be fettered by the existence of an arbitration clause in the

buyer's agreement as it may be noted that section 79 of the Act

bars the jurisdiction of civil courts about any matter which falls

within the purview of this authority, or the Real Estate Appellate

Tribunal. Thus, the intention to render such disputes as non-

Page L7 of 33
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arbitrable seems to be clear. Also, section 88 of the Act says that

the provisions of this Act shall be in addition to and not in
derogation of the provisions of any other law for the time being in

force. Further, the authority puts reliance on catena of judgments

of the Hon'ble Supreme Court, particularly in National Seeds

Corpioration Limited v, IuL luladhusudhan Reddy & Anr. (2012) 2

SCC 506, wherein it has been held that the remedies provided

under the Consumer Protection Act are in addition to and not in

derogation of the other I ;4onsequently the authority

would not be bound to re to arbitration even if the

agreement between the parties nia an arbitration clause. Further,

in Aftab Singh and oirs.. ql;ffiaaif:'-lttfiF. Land Ltd and ors,' ' '*Gi, 
*,u

Consumer case,?9r,,'7,01 ofi'.,,20il5:"decidEd' iron 73,07.2077, the
\

National Consum'tir Disputes,-Redressdl ComHission, New Delhi
i:.r .i . == ,r; . F.- i(NCDRC) has hqd, $,1at'i$hq, arbitratidn :"€lpug! in agreements
t::. " I ,:) i, ;. " -r ,L, l'

between the comffapar+,t$ a$d :buifile6,n.'sQu.ld not circumscribe
t. "::,:l: ::- :,.=,.:::: ,:il n:r.ri1a.::;" ,:/.r'a""= r:j,i

the jurisdiction of a c'b+tsti$flh9=iryalt+aras are reproduced

, ,., Tr ':lt- t B*"-1 ,q
"4e. Supt$ortl,iio,ptih ali,pn;{rufu ripkb* tqrRp Section 7e of
the redbntly 'enacted ""'Real Estate:, (Regulation and
Developy.n*nt) | A,qq ^2p{6 (l;br s{or'3 ttgl1s,. Reel Estate Act").
Section799f tfi 

1,,;pai{$.9t1ilq.q;dSrqs#llorv-si.'

"79. Bar of jurisdiction - No civil court shall have jurisdiction
to entertain any suit or proceeding in respect of any matter
which the Authority or the adjudicating fficer or the
Appellate Tribunal is empowered by or under this Act to
determine and no injunction shall be granted by any court or
other authority in respect of any action taken or to be taken
in pursuance of any power conferred by or under this Act."

It can thus, be seen that the said provision expressly
ousfs the jurisdiction of the Civil Court in respect of ony
matter which the Real Estate Regulatory Authority,
established under Sub-section (1) of Section 20 or the
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,Adjudicating }fficer, appointed under Sub-section (1) of
.section 77 or the Real Estate Appellant Tribunal estabrished
wnder Section 43 of the Real Estate AcC is empowered to
determine. Hence, in view of the binding dictum of the
Hon'ble Supreme Court in A. Ayyaswamy (supra), the
imatters/disputes, which the Authorities under the Real
Estate Act are empowered to decide, are non-arbitrable,
nohuithstanding an Arbitration Agreement between the
parties to such matters, which, to a large extent, are similar
to the disputes falling for resolution under the Consumer Act.

:;6. Consequently, we unhesitatingly reject the arguments on
behalf of the Builder and hold that an Arbitration Clause in
the afore-stated k.in\,, ,:,gf,, Agreements between the
llomplainant and
jurisdiction of a
amendments made to the Arbitration Act."

Quildgy cannot circumscribe the
u'mi'Ci Fora, notwithstanding the

inability of a complaint

fact of an existing

MGF

t, the Hon'ble

Land Ltd. V.

Complaint No. 1160 of 2020

40. While

before

considering the issudl6'

arbitration

Supreme

Afi,ab Singh

appeal no.

upheld the

Article 141

in civil

LO.L2.2O1B has

aforesaid and as provided in

of the the law declared by the

"25. This Court in the series of judgmenfs as noticed above
considered the provisions of Consumer Protection Act, 1986
as well as Arbitration Act, 1996 and laid down that
complaint under Consumer Protection Act being a special
remedy, despite there being an arbitration agreement the
proceedings before Consumer Forum have to go on and no
error committed by Consumer Forum on rejecting the
application. There is reason for not interjecting proceedings
under Consumer Protection Act on the strength on
arbitration agreement by Act, 1996. The remedy under

supreme court shfillibe.E+a;lrg*ot all courts ryithin the rerritory

of India and accoidingty, it,u#rutr,[.iq#is'bornh uy the aforesaid

view. The relevan[qrya of ,thg ]udgement passed by the Supreme
i 

"."

Court is reproduced below:
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consumer Protection Act is a remedy provided to a consumer
when there is a defect in any goods or services. The complaint
means any allegation in writing made by a complainant has
also been explained in Section 2(c) of the Act. The remedy
under the consumer Protection Act is confined to complaint
by consumer as defined under the Act for defect or
deficiencies caused by a service provider, the cheap and a
quick remedy has been provided to the consumer which is the
object and purpose of the Act as noticed above."

Therefore, in view of the above judgements and considering the

provisions of the Act, the authority is of the view that complainant

is well within their rights ,:..1*:fk, 
"1,,yecial 

remedy available in a
beneficial Act such as the Cgn *,pI irotection Act,1986 and Act

of 201'6 instead of going in=ffiffiitration. Hence, we have no

hesitation in holding, that .phis l, authority has the requisite

jurisdiction to enterp,qjii-rt q'.Oftplhiht ,na .fra, rhe dispute does"' *; 'i'1 : "9'g*'

not require to be feferred to rinit.riion ne&ssafily.

G. II. Objection regarding Timely payments: !":

The respondent + has al.le8ed ttrat tt effiplainants having

breached the terms and conaitions"t k,iEfd"-.nt and contract

by defaulting in *rkifr'E+mely.fer,;*ir. Further the above-

mentioned contQyrti$n . S ".,f*m*affi"Ey the builder buyer

agreement executEd Uefue'b#Lottr'ttr$ 1iaiftes. Clause 4.4 provides

that timefy p"y*uitsl 
9rf ,the instaitments 3r$ other charges as

stated in the payment plan as and when demanded is essence of

the agreement.

But The respondent cannot take advantage of this objection of

timely payments being himself at wrong firstly by still not

obtaining the occupation certificate and offering ttre possession of

the unit despite being delay of 2 years, 7 months, 10 days and the

complainants have already paid 900/o of the total sale
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consideration till date. Therefore, the respondent itself failed to

complete its contractual and statutory obligations. Moreover,

there is no document on file to support the contentions of the

respondent regarding delay in timely payments.

G.III obiection regarding iurisdiction of authority w.r.t. buyer,s

agreement executed prior to coming into force of the Act

Another contention of the respondent is that authority is deprived

of the jurisdiction to go into'ffi.intelnretation of, or rights of the

parties inter-se in ,..o.aAn the apartment buyer's- 
+J;-',*'.'*

agreement executed b.g,,,!q 
ijr,t-Uryes.and 

no agreement for

sale as referred to untleil the{iifovisibni of t}ie Act or the said rules

has been e,xecuted iuter ,.,pr.ti.s;,ffre a-q-thority is of the view
S iLtl,"- :i j{,,r.:.: :l - :' !v::l - - 

T:ii 
--:.r lt -r

that the Act nowhgie,l'provides. qoir:tau be,s' nstrued, that all
1*\.= r ':.ne ::r: I Iii

previous agreem$nt's ;1vill 5e fe-Writtenr aftei cbming into force of

the Act. Therefor" ,n. prouirions of the,$.r, ,ul!, and agreement

have to be read ,nffid hrr*o' ldi;;$. However, if the Act

has provided for dealing'witdi.e$dn" speci fic p rovisions/situati o n

in a specific/particular manritir, then that situation will be dealt
i.i,

with in accordanEe with the ea and the rulesr after the date of
.- i := ,,n I : .-r"'? t::' i, ,:,-:.

coming into force of.th,e Agt ttre;rr te'S,t erous provisions of

the Act save the provisions of the agreements made between the

buyers and sellers. The said contention has been upheld in the

landmark judgment of Neelkamal Realtors suburban pvt. Ltd.

vs. uu and others. (w.P 2737 of 2012,) which provides as under:

" L79. Under the provisions of Section 78, the delay in handing
over the possession would be counted from the date
mentioned in the agreement for sale entered into by the
promoter and the allottee prior to its registration under
REP#.. Under the provisions of REM, the promoter is
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given a facility to revise the date of completion of project
and declare the same under Section 4. The REM does
not contemplate rewriting of contract between the flat
purchaser and the promoter.....

122. we have already discussed that above stated provisions
of the REM are not retrospective in nature. They may to
some extent be having a retroactive or quasi retroactive
effect but then on that ground the vatidity of the
provisions of REPii. cannot be challenged. The
Parliament is competent enough to legislate law having
retrospective or retroactive effect. A law can be even
framed to affect subsisting / existing contractual rights
between the parties in the larger pubtic interest. We do
not have any doubt i,n o

Select Committee, which
submitted its

in appeal no. 173 of

'34,

which have been abrogated by the

that the builder-buyer agreements

Act itself. Further, it is noted

manner that there is no scope left to

have been executed in the

the allottee to negotiate any

of the clauses contained therein. Therefore, the authority is of the

view that the charges payable under various heads shall be

payable as per the agreed terms and conditions of the agreement

Complaint No. 1160 of 2020

Also,

Ltd. Vs. Ishwer ${nAil
Haryana Real Estate Appellate Tribunal has observed-

the terngs and.conditiortr of the ogreefnent for sale the
allottpe shall , bd entitled to the interest/delayed
posse,ssion charges on thb reasonable rate of interest as
proylded in ,Pail},lS of the'rulds.and o.1e sl'ded, unfair and
unreriln'napb, lhte.,CIf colppen;atioi mehtioned in the
agreementfor sale is liable to be ignored.',

The agreements are sacrosanct save and except for the provisions

Up,,g,ic Eye Developer Pvt.

Eu'u {ua t7.tz.2ote the

in case of delay irt'''the offlf/delivery of possession as per
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subject to the condition that the same are in accordance with the

plans/perrnissions approved by the respective

departments/competent authorities and are not in contravention

of any other Act, rules, statutes, instructions, directions issued

thereunder and are not unreasonable or exorbitant in nature.

H. Findings regarding relief sought by the complainants:

H.1 Direct the respondent to pay the interest at the rate of LBo/o

Rs.67,BB ,494 / - paid by
account of delay in deli

ts for the said shops on
n

Admissibility of delay possession charges:

41,. In the present complaint, the complainants intend to continue

with the project, 4nd is seeking delay possession charges asr- -r--;i iilf]r --:y".-..o. 
=.Er 

4-rl-i--"--
provided under the proviso.tg seetiOn't8(1L df;the Act. Sec. 18(1)

proviso reads as under:

Se,ction 78: - Return of amount and compensation
*"" u /+ ,. "aqs#" #r,, t*"*ro 

-trt""d"
If the promotettffiffg"totpple.te otigfinable to give possession of

::::::':'::'o":uklj = ,+

;- * ,'1 Y,* &* #F s
provideffil,rh& 

'riffiB 
oH ffiM&m&'&" diiifuna rc withdraw from

the projgab,hp sfig,ll4e pajd**X*t$e,grqtpoQqr, interest for every
month dY ae@, Qfl the,nQfidtag hvir,6f,fda*tls ession, at such rate
as may be pfeicribed r \'"*d : t' r

42. At the outset, it is relevant to comment on the preset possession

clause of the agreement wherein the possession has been

subjected to all kinds of terms and conditions of this agreement

and the complainants not being in default under any provisions of

this agreement and compliance with all provisions, formalities and

documentation as prescribed by the promoter. The drafting of this
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clause and incorporation of such conditions are not only vague

and uncertain but so heavily loaded in favour of the promoter and

against the allottee that even formalities and documentations etc.

as prescribed by the promoter may make the possession clause

irrelevant for the purpose of allottee and the commitment date for
handing over possession loses its meaning.

The buyer's agreement is a

ensure that the rights and

pivotal legal document which should

and buyers/allottee are

buyer's agreement lays d s that govern the sale of
,ogl ' i ,tr, -'" r-

different kinds or proffiies rliiiil'rurfrEa*irrs, commerciars etc.
"

between the buyer and builder. It is in the interest of both the
i

liab,ili-ligs of both builders/promoters
, r:,,,,,

p.rotbctgd, candidly. The apartment

parties to have a well-drafted apartment buyer's agreement which

would thereby pl,otecl the rights of both the builder and buyer in

the unfortunate event, of a dlspute that m .;arise. It should be

drafted in the simple,affd; unampiguoq"$=lanidage whic

undersrood by a.;;ith-:;ieiii# ti, ;.o,nary ec

backgrounrl. It should contain a p

ich may be

ifl ,e ppovision with regard to

stipulated time of del'delivery of possessjon of the apartment, plot or

building, as the case may U" ,na if*u rilfr, of tnu buyer/allottee in

case of delay in possession of the"uniti In.pre:RERA period it was a

general practice among the promoters/developers to invariably

draft the terms of the apartment buyer's agreement in a manner

that benefited only the promoters/developers. It had arbitrary,

unilateral, and unclear clauses that either blatantly favoured the

promoters/developers or gave them the benefit of doubt because

of the total absence of clarity over the matter.
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44. The authority has gone through the possession clause of the

agreement. At the outset, it is relevant to comment on the pre-set

possession clause of the agreement wherein the possession has

been subjected to all kinds of terms and conditions of this

agreement and the complainants not being in default under any

provisions of this agreements and in compliance with all

provisions, formalities and documentation as prescribed by the

single default by th,g,',aiiof*gp:,1in ftrlr[lling formalities and

documentations "..* ffib'ffiE oi#*","r may make the

possession clausSifr'qlevant foi ttie purposp of ,llott.e and the
*f, '4

commitment datd I,or1ihanding o"-y pospessioii- foses its meaning.

The incorporatidil,,i.;f .srlch clatrse in tfre apartment buyer's
,1

agreement by the piomotrer ii just to e,yadei1,lre liabiliry towards

timely delivery or ffiit,*ni, aird to i"'6r,ul the allottee of his

right accruing after delay ii posiession..htris is just to comment as

to how the build.o ffi mfus9a=his;dominant,pihsition and drafted
' i.. : 1ft

such mischievoud' tfjiiu ifi ,fr. ,giu".rnuni rpa the allottee is left
,r ":' i f'"'" 

= 
; I r' ,, ,. :: r'i

with no option but to sign on the dotted lines. '

45. Admissibility of grace period: The respondent promoter has

proposed to handover the possession of the unit within 36 months

from the date of execution of this agreement or from the start of

construction whichever is later. In the present case, the promoter

is seeking 6 months' time as grace period. The grace period of 6

months is allowed as has been decided by the authority in CR No.

promoter. The drafting of this *qlguse and incorporation of such
l.-! , d

. - i:t-t".'.r {. '$.'ffi,-*.:t ' --
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46.

47.

L329 of 2019. Therefore, the due date of possession comes out to

be 15.06.20L9.

Admissibility of delay possession charges at prescribed rate

of interest: The complainants are seeking delay possession

charges however, proviso to section 18 provides that where an

allottee does not intend to withdraw from the project, he shall be

paid, by the promoter, interest for every month of delay, till the

handing over of possession, g_l5uuqh.ate as may be prescribed and

it has been prescribed unddffile tS bf ttre rules. Rule ].5 has been
:,iJ

reproduced as under: 
,,,.,, *l*lil.i6$ 

,

Rule 75. Prescri\ed rote gf;igtefgf!- fProviso to section 72,
section 78 and 

^sub;segr,tign 
($' and subsection (7) of

(1) po:f,,ih-,e,'ipurpdlb'iif' ppijso tolactfon L2; section

: :q; ;ii,q, 
*b 

i';eE[ln 
(f f q dh !. ( l]. !, t r:.,.t i o n. 7 e,_ th e

'infuteS,t at.,theit"fatfi piB,sci$be(i fu! be the State
n71y_E trtdia hfuhest my7,i.no,,Jcng;t,,pf lending rate
+Z%: , ,.{ ,,

P r o v i d e d th at,i,i u$a,,.,1!j,,e. S ta t e Bt ank -af;J ry.$i a m a r g i n a l c o s t
of lending ratd (fi,ttLd,Is-mtlrtfi'?s, r, all be replaced by
such benchmark t idjiirt iwtf :r+rAl. the State Bank of
India may fix [1ory..,1j,rt9.'!7 ffie fo.r lending to the general

r$d Ifil ..jir, j $:l. .ir":r : .. -- . .,. r. .: llli

The legislature i-rt,,'its wisdOrnlini the;sub.oroin'4tpflegislation under
1 I '::: :

the provision of rule 15 df the rules, hds determined the

prescribed rate of interest. The rate of interest so determined by

the legislature, is reasonable and if the said rule is followed to

award the interest, it will ensure uniform practice in all the cases.

Consequently, as per website of the State Bank of India i.e.,

https://sbi.co.in, the marginal cost of lending rate (in short,

MCLR) as on date i.e., 25.01.2022 is @ 7.30o/o. Accordingly, the

Complaint No. 1160 of 2020

48.
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prescribed rate of interest will be marginal cost of lending rate

+20/o i.e.,9.300/0.

49. The definition of term 'interest' as defined under section Z(za) of

the Act provides that the rate of interest chargeable from the

allottee by the promoter, in case of default, shall be equal to the

rate of interest which the promoter shall be liable to pay the

allottee, in case of default. The relevant section is reproduced

below: rri..t:iti,n

o ay y,g*e,ill o ttee,: 
"ih 

ca se'of d efabii';" -
the interest payable by the promoter to the qllottee

L-

sh.all b'e from the f,at=.e
amouni or dny partlthQt

:E thg,.O,y{,rn$qr received the

4tr 
e o'#,tl4|tft,a Qhte th e a m o u nt

or part thereof and interest,thereonis refunded, ond
the inltrgstpayable by th lottei to the promoter
shall ' ,'frn4)t!e da;,!p_ tfiv.,",dllottee defaults in
payment tai#W#..,1fit" 

_f,,filstn 
e date it is paid;"

Therefore, interett on the delay payments frgm the complainants
, I t. ..,.

shall be charged 4t the 
iprefgrib,,"e{ u.1,.!" 

,..,, 9.30o/o by the

respondent/promoter which is the same as is being granted to the

complainants in case of delayed possession charges.

50. On consideration of the documents available on record and

submissions made by both the parties, the authority is satisfied

that the respondent is in contravention of the section 7L(4)(a) of

the Act by not handing over possession by the due date as per the

agreement. By virtue of clause 5.2 & 5.4 of the buyer's agreement

executed between the parties on 04.02.20L3. The developer

ffi
ffi
qg}q q6i

(ii)
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proposes to hand over the possession of the apartment within 36

months from the date of execution of this agreement or from the

start of construction whichever is later with an additional period

of 6 months as grace period. The date of start of construction of

the project is on L5.L2.20L\ + six months of grace period is

allowed so the possession of the booked unit was to be delivered

on or before 15.06.2019. The respondent has been applied for the

occupation certificate on 24.0k?..920 and same has not been
i lli.,jr',!,-1.

received yet from the compptenffltrlfhority. The authority is of the
S"1r;i ;.r: lli

considered view that there iffife{iGn the part of the respondent

to offer physical porr,g,rrilf, i*i'_,qn. allotted unit to the
.{J;Le;dii; '.,, + .

complainants as per the ternfs Eirtr coriditions of the buyer's

agreement dated#02.2013-d*6tiiied O.qq"9\ the parties. It is
the failure on n{+o[ the, prorqpiei to, tulljl,,i.l obligations and

responsibilities i,a 'b*, i1 tfre nr.,, Uuy.ff' jg...-ent dated
it 1= = ai ili 1l , ;' ,:,

04.02.20t3 to hahd nf;e,,6.tne possession Wrifhin the stipulated

period. \;llt=k'.== ,,,,i,i,,, ,.,.,1;',,1111',i,,,,,i 
'.'

51. Section 19[10) of,fiheuAcq obffiufftts 
,g])g'rn9+.ro 

take possession

of the subject , $itnm..,z3'{nii$n S t the?flate of receipt of
.r\\ f. t?!.), ,,i , r; .il:i:f. ::: i$R,. 'ii ilF.$" 'ifili i

occupation certifloate- Iq fhE nlgsen! oprnplEiitt The respondent

has been applied rur-lh"ioClupati"o ;Liitfi;rt e on Z4.0Z.ZOZO and,

same has not been received yet from the competent authority

Therefore, in the interest of natural justice, the complainants

should be given 2 months' time from the date of offer of

possession. This 2 months' of reasonable time is being given to the

complainants keeping in mind that even after intimation of

possession practically he has to arrange a lot of logistics and

requisite documents including but not limited to inspection of the

Page28 of33



completely finished unit but this is subject to that the unit being

handed over at the time of taking possession is in habitable

condition. It is further clarified that the delay possession charges

shall be payable from the due date of possession + six months of

grace period is allowed i.e. 1,5.06.201,9 till actual handing over of

possession or offer of possession plus 2 months whichever is

earlier.

Accordingly, the non-compll3.1-f"iei' "f the mandate contained in

section 11[a)(a) read with'ry$io$ilsfln) of the Act on the part of

the respondent is establisfi'ffi, ,As ,such the complainants are

entitled to delay posse,s--sioniEU prescriped rate of interest i.e.

9.300/o p.a. w.e.f. 15.05;2019 tll[Aq,*4tiaqping over of possession

or offer of possesiidn,rplus Z morif,s'wfriitrever is earlier as per
i,i '':u'' ,. , ,. 

':

provisions of sectlgn 1B(1) of the actiirga$ wifih rule ].5 of the
1

rules and section i.9[10] of the Act of 2016. .1 
i

H.2 Direct the respondent to. harrdovgr the possession of
commercial space for shoplre:tguJant bearing no. 401 & 423
on 4th floor in tower A in the said proiect of the respondent
admeasuring approximatefy super, flfea of approximately

ffiHARERA
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3396 sq.ft. ,t'

The respondent 
,hag , 

applied for OC of the above-mentioned

project on 24.02.2020. So, in such a situation no direction can be

given to the respondent to handover the possession of the subject

unit, as the possession cannot be offered till the occupation

certificate for the subject unit has been obtained.

H.3 Restrict the unauthorised construction in the allotted
space of the complainants which was purchased by the
complainants against full payment as per builder buyer
agreement.
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The complainants have alleged in his complaint that the
complainants have visited the site on }L.\z.zozo to see the
progress of the project but the respondent has made drastic
changes in the layout of the floor. The respondent has completely
removed the flooring/ lantern of the 4tl floor thereby make double
the height of 3.d floor for unknown reasons Further the
complainants have submitted that the respondent in view of
making more profit from ttre q,5eifct, it has revised the building
plans thereby converting 3fiHfo_b-fl.gor into one and designing

",,'ffi$lIljr 
'''

some theme restaurants in tttigl1ryq"rl,. photographs of changes

in lantern/flooring by t[e ,qgspopd.nt Ir also annexed. The

respondent has a"nieg lr; ;|,:t#fl;i-1 
,rnd 

submitted that
the unit allocateQff'hi per frbe. fhu ..ipopdrnt is directed to

-(it E ti , i;:;.:+ .,:

comply with ttre frlpvjsions of section L4(zj of the Act of 2016 in

case there is a revi$lon, adttition/ilteration ,lilthd building plan.

Observations on C"n."ltation or,n" rrfl,, 
t 

i

= ,,jtt ,,*t-'r,,=t .,. 
,, '*r 'r'--*...J

52. The complainants were allotted'uii,,t 19 4oi'ana 423 on4th floor
4::::::''

in tower A in theproj_ec!r,*6: 
f.g-garg"ty the.,;espondent builder

for a torar considErtltiqFtbJ frrao6aa ,4,rn1,g,=Bmd.. the payment

schedule given ou p:ge *r:o{ the eolp-tf1Q af,ter that BBA was

executed on 04.02.2013, the respnndeht builder continued to
receive the payments against the allotted unit. It has brought on

record that the complainants had deposited several amounts

against the allotted unit and paid a sum of Rs. 60,0s,01_B/- as per

unit statement dated 28.02.2020 atpage 67 of the reply. It is to be

noted that no demands were raised against /for instalments due

towards consideration of allotted unit rather the demands vide

letters dated 22.01,.2020 were raised in respect of outstanding

Complaint No. 1160 of 2020
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VAT payments and this led to cancellation of his unit vide letter
dated 1,7.03.2020 and L4.OB.ZOZO.

There is nothing on record to show that after cancellation of the

allotted unit vide letter dated LT.o3.z0zo and t4.o}.zozO the

respondent builder returned the remaining paid up amount to the

complainants after deducting l0o/o of total price of the said unit as

per clause 4.5 of the buyer's agreement dated 04.02.2013. so, on

this ground alone, the cancellgtion ol allotted unit is liable to be

set aside. Even otherwis. ffii[.+.,#'{,,gIation of the allotted unit by

the respondent builder i, &5i**. provisions of reguration

L 1 of 2078 framed u,y. 
"[ie-;u+*-u.r 

Rear Estate Regulatory

Authority, Gurugram, Rro idgg dedtition or L}o/o of total sale

consideration as, e[rhest honey and ,"ndirrg the remaining
.; i.i::::::. 'i

amount to the allgtteeiimmediiteiy. HutfohatrG;htso not done. So,

on this ground ,r$9'iJneeiirtion of allottee unit i, no, vatid in the

eves of law. rne complainfnt; rrii. iri,i 9,b- 
- 

ryment of the unit
and the unit is still not,rgimpldiE' e'giniellation letter as per

annexures R8 and.Rf. ,.?,of 
=*1?.03.2020 

and 14.08.2020 whereas

the complaint wa$ifi dg*ngaiO$ ZOTI 0n the 
4*?ru 

of cance[ation

of the units, the project i9 s1i!l incoraplete and even today there is

no oc. It seems tilri.jn gLtii"'g rggrreveJ by the complaint filed by

the allottee, the promoter has cancelled the unit although no

substantial amount is due towards allottee and even if it is due,

the allottee will not make the payment as project is already

delayed. Hon'ble supreme court has also observed in many cases

that in case of delay in projects, the allottee cannot be forced to

make payments when he is not sure about the possession. The

project being delayed the allottee is entitled for delayed

Complaint No. 1160 of 2020
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possession charges and whatever dues have been shown by the
promoter is not the correct depictions of dues as no adjustment of
delayed possession charges have been made. The cancellation is

also not as per BBA and same is set aside exercising powers under
section 11 (5) of the Act,Z0L6.

53. The complainants have placed Facebook screenshots from the
page of neo developers pvt. Ltd. for the date of start of
construction such as 29.L0.201aitsrg.}L.zoL3 and 23.04.2013 but
whether any authenticitlrtfO irsame can be given for
commencement of constr nswer is in negative. While

frhich was decided on

s4. Hence, the authglitfl q"foff-p"Sur #F q$.. and issue the

fo ll owing di rectiof; s ttna.fl's$tion *gz* 
ohtfie a.&or zo L6 to ensure

compliance or ofltigatioH .drt flpo,f trr" *%*o,"r as per the

function entrusted to the authority under section 34(0 of the Act

of 2076:

i. The respondent is directed to pay the interest at the

prescribed rate i.e. 9.300/o per annum for every month of

delay on the amount paid by the complainants from due

date of possession + six months of grace period is allowed

i.e. 15.06.20L9 till actual handing over of possession or

taking up complainr, ffi1
05.09.2019 the authority took
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ii.

i ii.

which the

case of de

iv. The

of sectio

revision,

v. The respo

complainants whi

Complaint No. 1160 of 2020

offer of possession plus 2 months whichever is earlier. The

arrears of interest accrued so far shall be paid to the

complainants within 90 days from the date of this order as

per rule L6(2) of the rules.

The complainants are directed to pay outstanding dues, if
any, after adjustment of interest for the delayed period.

The rate of interest chargeable from the

shall be charged rate i.e., 9.30o/o by the

respondent/p the same rate of interest

to pay the allottee, in

n charges as per

section 2 A-L
T ILU.

the provisions

case there is a

ng plan.

anything from the

of buyer's agreement.

55. Complaint stands disposed of.

56. File be conrsigned to registry.

\-i-t'
(Viiay Kumar Goyal)

Member
Haryana Real Estate Regulatory Authority, Gurugram

(Dr. KK Khandelwal)
Chairman

Dated: 25.OL.2OZZ
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