gHARERA
GLEUGRNH Complaint No. 2785 of 2021

wemin wad

BEFORE THE HARYANA REAL ESTATE REGULATORY

AUTHORITY, GURUGRAM

Complaint no. 2785 o0f 2021
Complaint filed on : 15.07.2021
First date of hearing : 16.07.2021
Date of decision 04.03.2022
1. Smt. Nidhi Singh
R/o: A -2104, Ireo Victory Valley, Sector 67,
Gurugram - 122101, Haryana. Complainant
“Versus.
I ..'I'I""-#‘“
1.  M/s /s Ireo Victory Valley F?ﬁﬂd
2. Mr. Lalit Goyal
3.  Mr. Anupam Nagalaia~ " )
4. Mr.Bhupesh Bansal > 7 7 v
5. Mr.Rajender KugiabYddav e wias” LY
6. M/sKSS Properties P s E
Address of R1 fo R6: loor, Kanchar |
House, Karampura Co p E'ﬁ _ﬁelhi
- 110015. | V&)
7. M/s High Respo vt tﬁl ;_:{
Address: C4, 1st Malviya Nagar, elhi -
110017 ) —N Respondents
B. M/s Quick Real Estate th btd. .
9. Mr. Punit Monga .
10, Mr. Nitin Gupta
Address of R8 to R10: Flat 3021, Bhagwati, CGHS |
Plot No. 8, Sector 198, Divarka, Nev Delhir- 110078,
11. M/s Victory Hal]erﬂﬂnﬂhm;tuum Owners - Welfare
Association
Address: D3/002, Ireo Victory Valley, Sector 67, |
Gurugram, Haryana - 122101. |
12. Indiabulls Housing Finance Limited
Address: M62, 63, First Floor, Connaught Place,
New Dethi - 110001
CORAM: =1
 Dr. K.K Khandelwal Chairman
Shri Vijay Kumar Goyal Member
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| Shri Bhupinder Pratap Singh Advocate for the complainant

Advocate
Shri M.K Dang along with Garvit Advocate for the respondents
Gupta Advocates for respondent
no.lto?7

Shri Ashish Thakral, Secretary of
the association for respondent no.
11

and 12.

1. The present co npla
complainant/allottee
(Regulation and Dey
rule 28 of the Haryanh ReMLEst: lationand Development) Rules,
2017 (in short, the Rules] férvio ;-:;-- pn ofSection 3 for not registering
the project in qungﬂqg: a&tﬁ%uﬁmeﬁd : section 11(4)(b) of
the Act by not obtaining the completion certificate from the competent
authorities till datﬁ:‘qnﬁ?\j; %1{4][3] JEI:-,LIIQ Act wherein it is inter alia
prescribed that the promoter shall pay all the outgoings until the
promoter transfers the physical possession of the project to the allottee
or association of allottees ; section 11(4)(h) of the Act wherein inter-
alia prescribed that the promoter shall not mortgage or create a charge
on such apartment, plot or building, as the case maybe after he executes
an agreement for sale for any apartment, plot or building, as the case
may be and under section 14 of the Act for rectifying the structural
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defects or any other defect in workmanship, quality or provisions of
services or any other obligation of the promoter as per agreement for

sale and adhering to the sanctioned plans.
A, Project related details
2. The particulars of the project, the detalls of occupation certificate, the

license and other project related details have been detailed in the
following tabular form:

S. No.

Information

L

1| iFea Victory Valley, Sector 67,
Gurugram, Haryana

ew*ed upto 25.10.2017

= K55 Properties Pvt.

n 'L"i.d- r
L.

P
+103 of 2011 dated 07.12.2011

d/penewed upto 06,12.2017 |
ﬁ‘ KS5 Properties Pvt.

registered

R s

Occupation
granted on

i. 28.09.2017
[For Block A, B, C, D1-2ZA, D2-44,
D3-8C, D4-8C, D5-4A, Do-2A, D7~
ZA,D10-10B, D11-12B, D12-10C,
D13-6C, D14-4C, D15-8BC, D16-
108, D17-12B, D18-108, D19-8C,
D20-6C, D21-8C, D22-10C, D23-

certificate
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12A, EWS Block, Community
building 1, 2 and 3]

ii. 25.07.2016
[For Block D8, D9, D24, D25, D26,

D57 and EWS]
Bullding plan approval 29.11.2010
H. Environmental clearance 25.11.2010
9 Approval of firefighting | 28.10.2013

scheme

B. Facts of the complaint:

lii.

bmissions in the complaint:

apartment be; E@ﬂ@@ 2 group housing society

namely ‘Ireo ﬁﬂfnry Valley' qi_‘.t;_:_ated:‘ﬂg'ﬁgctur 67, Gurgaon by
'S | =g ! - i

virtue of registered  sale Weed bearing number 6434 dated
(A RAR NN

05.02.2021, reglstered at the Badshahput Tehsil Gurgaon.

That R1, Ré, -. registered under the

Companies Act, 1956 and-are "prompter” of the project within the

meaning of and R7 icense holders of the license

bearing nnﬁwﬁ 007 g ﬁnu granted by the

Department of To Cou nning, Haryana under the
1248 (€1 0721)

Haryana DE\:EEP’I'IIEE t lation' o n Areas Act 1975,

and R1 is the developer of the project. All three respondents are

JI\gwner in possession of

admittedly assoclate companies engaged in the business of real
estate development.

That RZ and R3 are officers in-charge for running the affairs of the
companies R1, R6, R7 and responsible to the respective companies
for the conduct of their business and are directly and personally
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iv.

vi.

responsible for the myriad of offences committed by these
companies under the various provisions of the Act.

That R4 and R5 are the present directors of R1 per the information
published on the web site of the Ministry of Corporate Affairs,
WIWW,INEA.ZOV.IN.

That RB is a shell company registered under the Companies Act
1956 formed solely for l.'he purpese of circumventing the

monies in the name of ¢ :' b -.;';.' rshlp fees from the allottees in
the project. The affairs« 5 _ ' “' pany are run by R9 and R10 who

senior manag!‘lt_l_ihl él‘hua!‘y#ﬂ l:jih. FF!'LD[‘ET companies. That
R11 is the -}i*l;umnters run RWA ahdCits office bearers are
ampluyeesﬁiﬂbﬂa:ﬁ of the promater éﬁrﬁpanies. That R12 is the

provisions of the

That the co n of the apartment on
05.02.2021. Hamm been chasing the
respondents’ to. ). affect the ﬂi‘;ﬁ& of é"\lvnurshlp in its records
without success. It is submitted that the r:umplainam over the last
few months has discovered/uncovered umpteen violations of the
Act, the Haryana Development & Regulation of Urban Areas Act,
1975 (hereinafter “Development Act”), and the Haryana
Registration & Regulation of Societies Act, 2012 [hereinafter,
"Societies Act”) and the Companles Act among others, being

committed by the respondents herein with impunity. These
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vii,

viil.

violations have put the complainant and indeed the other allottees
at a severe disadvantage, The complainant seeks redress for the
grievances resulting from the violation of the Act before this
authority fully reserving her right to pursue other remedies before
other tribunals/courts/adjudicating authorities as the case may
be.

That admittedly, even after 4 years of obtaining the last occupation

certificate on 28.09. znl?rrgga?mmuters have neither registered

Nl 5
the project nor secured;t%; s _leﬂun certificate for the subject
project, This violates.the's andate.of section 11(b) of the Act, and

Nakefield commissioned
by the pmmhﬁrmnqnll’td RWA, R11 itself shows that the cost of
pending wurhﬂn ﬂms uéjed: p:meﬂt is q%;:i{nated at Rs. 32 crores.

Further, key ﬁﬂdtﬂgﬁ fram the l'ﬂpﬂrt-nl‘&‘repruduced below:

* Residents are Eﬂllﬁtﬁv&br ﬁ13urﬂ/ ng a penalty of approx. Rs,

1,00,000/ ¢ of the promoters to install a
permanﬁ% .' ."' %h]m project till date.
¢ The savi alone had there been
a ;:—Ermanfntmp m& ated at Rs. 4,88,996/-
* Demand notice dat /0,3,375/- lapped by
DHBVN for running the society on a temporary connection.
33 KV substation still not built.
Installation of DG of 1050 KVA capacity pending.
Fire NOC not in place.
Access control systems either non-existent or not working,
More than 50% of the CCTV cameras dysfunctional and those do

not work and do not have the desired resolution to be effective
for the purpose they are meant.
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ix.

418

e Lift fans and cameras are either non-operational or not
effective,

* Emergency exits and staircases for most low-rise and mid-rise
towers not completed even till date.
Pending works in lift lobbies need to be completed.

» Substantive parts of the outer facade of buildings need to be
plastered and painted.

» Connection of sewer to the municipal line needs to be done.
That this authority vide its order dated 24.11.2020 in complaint

bearing no. 3687 of 2{}22 l?gg_,di.rected the planning branch to file
a criminal complaint againstthe yromoters for not paying any heed
to the orders of this auth?rﬁﬁ;ﬁegmteﬂ ng the project. Reference
was also made to thﬁ"shi':rﬂﬂqm.lse.ﬁ'ﬂrﬁ,ce issued to the promaters
vide order ammn&m in :Ej&nplai;innu 5826 of 2019.

That while tl;tq%hm"tgaglng of mnprnjﬂﬂtﬂlf is illegal and cannot

be given effect fin viewd al‘.‘lda*gﬂﬁzﬂiﬂn 11(4)(h) of the
Act, the respon '4 :-. § i- ersiis not Elﬂtermg the project and
not depﬂsitln Yol the L NS d from the allottees in
the designated ae n’fq] afid Have fendéred themselves liable for

prosecution under sectlo ﬁ%ﬂ id 61 nftl'ueﬂct.

That the satdcdé}d mﬁs WT’ m: muaa?_u 16 by R1, R6, and R7
in favor of R12 to secure a loan facility of Rs. 200 crores, just a
month before obtaining the first eccupation certificate for the
project on 25.07.2016. It is of importance to note that R3 is the
authorized signatory on behalf of all 3 promoters in the
hypothecation deed. It is of importance te note that the hon'ble
Supreme Court in Bikram Chatterjee & Others v Union of India
& Others (2019) 19 SCC 161 has held that no valid charge is
created on the project property if the mortgagor has unpaid dues
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Xii.

xiil.

xiv,

related to the project. It further observes that it is incumbent upon
the mortgagee to ensure that the monies lent is used for the
purpose of construction and completion of the project and not
diverted elsewhere. In the present case the respondent promoters
and R12 have acted in concert in complete disregard of their
obligations to the detriment of the interest of the allottees and the
project as a whole.

That the respondent pr?ﬂy_gﬁ'u registered the statutory deed of
declaration on 9.02. Eﬂl‘ﬂsmgance at this would show that as
on 9.02.2018 therg,,wetﬁ adm

ly as many as 200 unsold

:L-

apartments in q:-he ?fgjm':t. Had tl]gjll"p Eﬂ.*t been registered even at

this stage 312? ‘of shjuzjmﬂéds ysed b
of works in 1 he

today. m
Thatitisclea ‘Eb |
32,00,00,000/- ‘%R

items, including CAM tuwpdmﬂddnvmmw, commissioning of
a p-ennanenﬁ zEcﬁ{ﬁtﬁchnmm.ﬂh mi# *u: resulting penalties

therefrom, installation of an additie ycompletion of pendin
civil works, :ﬁs;nn a{ - H':mlﬁ; i o
That the promoters are admittedly running a mammoth
outstanding of approximately Rs. 20 crores towards unpaid CAM
for unsold inventory and other dues, This outstanding continues to
increase every year and R11 has made no attempt whatsoever to
recover this money from the promoters. For the year ending 31=

March 2019 this outstanding was Rs. 9,19,04,694 /- which for the
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xvi.

year ending 31 March 2020 increased to Rs.15,51,74,557 /- and as
on date is estimated to be in the region of Rs. 20,00,00,000/- as be
audited financial statements of R11 for the year ending 31.03.2019
and 31.03.2020.

That R11 continues to defray the cost of repairs and defects in the
project from the CAM collected from the allottees. For example, for
the year ending 31.03.2019 repair and maintenance alone
accounted for Rs. 80,43,014/- For the year ending 31.03.2020 the
figure stood at Rs. 159;3’93?; It is the obligation of the
promoters under sep;ﬂutii#fﬂ]‘ ﬁnd.._i 1[-1-] (g) respectively to do all

raperiod of 5 years (last

all outgoings towards

the allottees common
roject, which in itself

@/ﬁ]{gj and 14(3). Non-
compliance wﬁﬁl _1 pﬂgal;ac’anﬂ‘ @#ﬂst the promoters under
section 61 of the Aﬁnﬁ@%ﬁwﬁt of monies illegally collected
by the respondent ;mpwzptﬂjq namef CAM till date.

That the gaum}ﬁﬁwlhm R11 isan illegal body
comprising | 1.:5 #ﬁmﬁﬁq@@i f\wff 'the promoters. the
governing body does not even conform to the mandate of its own
byelaws. It is pertinent to note that the governing body of R11 has
refused membership to the complainant in spite of her meeting the
criteria of membership. It is submitted that the constitution of the
governing body of the RWA is the subject matter of challenge in a
civil suit pending adjudication before the learned Civil Judge
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xvil.

xviil.

xix.

Gurgaon and a complaint is also pending adjudication before the
District Registrar of Firms and Societies Gurgaon.

That R11 has collected @Rs.100 per square feet from every
resident owner towards replacement fund maintenance security
(RFMS), which corpus for the year ending 31.03.2020 admittedly
stood at Rs. 18,32,45,758/- and as on date would be in the region
of Rs. 20,00,00,000/-, R11 has failed to account for this money till

A e tl.'l the resident owners
without accnuntlng !‘ur i:'hu RFMS depnsi? and other liabilities and
without t'urplih B accuunts 1'4 complh ii!'; on behalf of resident

OWners has‘gﬁ iled b - ' e Dist : Registrar, Firms &
Societies, Gu : -LIL- ep the glection process in abeyance until
rendering of aceounts's l* AScerta it it of liabilities incurred by
R11 on behalf r.lf ident whéts~The complaint has not been

DR has not assumed
d the liabilities on to

taken up y

charge. Hilm
the resident owners. | |

That the promoters in their attempt to circumvent the settled legal
position and in sheer disregard of the law have committed a mass
fraud on the allottees and also the Department of Town & Country
Planning by creating a shell company, R8 sclely for the purpose of
demanding and collecting membership fee from the allottees,

which sum when put together is roughly 4 times the cost of
construction and land cost for the community buildings. While the
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complainant has paid a sum of Rs. 3,23,279 /- towards membership
fees (which was included in the total consideration paid by the
complainant), other allottees have paid sums up to Rs, 7,00,000/-
for the same. It is worth noting that the affairs of R8 are run by the
R9 and R10 who are employees/associates of the promoters. They

are also shareholders of 50% each in RB. [t is also pertinent to note
that R8 has a share capital of only Rs. 1,00,000/- and had no

business income or assﬂ'tf. of i f?wn until it started collecting the

membership fee from ‘ pttees. Part of the membership fee, Rs.
10,50,00,000/- was the 1 1t " ba.the promoters purportedly as
the acquisition price ol fidings by R8. The rest has

n R10, The siphoning off
and misappn tmn ls a,ppmt-nn _ e of the record as none
of the raspc&'xarhs harﬂﬁi I:tI ﬁhapléﬁtﬂ account for the total
corpus of metu%m‘shtp I"at call djsﬂu being expressly put to

E.JBE"HJ,# asit y:.af, any arrangement between the
promoters and R on-est, illegal, void-ab-initio

ainar tagndeed other allottees.

notice of the sa

and inopera inst the'com
It is evident he stat . monay is first collected from
the aunttees@tjﬁrﬁ\htl}@% fu&?rmd the corpus is then
used to buy real estate, in this case the community centres/club.
The cost of acquisition of the Ireo Victory Valley club is admittedly
Rs, 10,50,00,000/-, whereas the monies collected towards
membership fee is estimated to be in the vicinity of around Rs,
50,00,00,000/-. It is worth noting that the amount of Rs
10,50,00,000/- continues to be shown as capital work in progress
even though the occupation certificate for all the community
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buildings was received as far back as 28.09.2017. This is a fraud
perpetrated by the respondents R1 to R10. R8 was used as a vehicle

to siphon off money collected from the allottees under the garb of
membership fees, The complainant reserves the right to initiate
prosecution against the respondents in the appropriate fora
including the National Company Law Tribunal for offences
committed under the Companies Act, Indian Penal Code, and the

s e It Is imperative that community
3 Tk’-’mﬁ

l to an red pciation of resident owners in

J_L_.l'

e

accordance with the manda

buildings are conveye

above the cost of acquisition of
id association forthwith

xx. That the cnmplalnan.t dﬁcuvumd tor hir !lih::k and surprise that
two pnrkmg'- 553::&5 allocated | fu‘i'u-iﬂ:e apartment of the

complainant é&ﬁ»w sanctioned plan, which
provides for 35 s e in the basement. Under the

Haryana B de thisispag g‘-- l be 1.5 equivalent car

space (EC m, oné EGS'belng 32.sqm for basement. Be
that as it/ y_t ﬁiﬁ leﬂ\M not even pravided
sanctioned 35 sqm of space in that the two parking spaces are one
behind the other in a constricted space between foundation
pillars such one car cannot be removed unless the other is
removed first. Parking the car in the constricted space getting in
and out of the car is a cumbersome experience every time.
C. Relief sought by the complainant

4. The complainant is seeking the following relief:
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ik,

il

iv.

To file a criminal complaint against the respondents (R1 to R7]
with the competent magistrate for their failure to register the
project as per the provisions of the Act despite repeated orders of
this authority.

To order prohibition of sale or creation of third party interest in

any shape or form in any property of the subject project including

discharged b‘y the resﬂundents L}l:}he satisfaction of this

s authority may deem fit

deposit the cost of “pend ';. works with this authority, with
wﬁdmmﬂlﬁ RfE Rp&n of works to the
sansfacﬁnﬂfu{fﬂusau‘glpﬂgr »

To order the respondents (R1 to H?] to cump‘tete the pending
woks in a time bound manner and obtain completion certificate
from the competent authorities or in the alternative exercise
powers under section 8 of the Act to take over the project and

order completion of works by a competent body or authority.
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vi.

vil.

viil,

ix.

To order the respondents (R1 to R7), jointly and severally, to
deposit their share of common area maintenance charges and
other dues with R11, with a direction to keep the said monles
deposited with this authority in an interest-bearing deposit for
and on behalf of R11, until such time R11 is handed aver to a duly
elected body of resident owners,

To order the rﬁpundern%ml to R10), jointly and severally to
‘ﬂl’r e

e

them to R11, ot :p the monies deposited with

this authori
“H

authority, thE"ql’lilhE REMS dﬁpﬁsi'ﬁlng with interest accrued
thereon in an inmrﬂﬁbmﬁligdﬁﬁ';sit for and on behalf of R11,

until such H ﬁiﬁ E R ﬂ duly elected body of
resident u 1
To order the resh'cjandmg Qt%tn settle all their pending

dues towards their vendors and pay all dues for and on behalf of

R11, until

resident o

To order th

R11, until such time R11 is handed over to a duly elected body of

resident owners.
To order the respondents (R1 to R7), jointly and severally, to
refund to R11 the entire monies paid by R11 to DHBVN in the
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Xii.

form of penalties for its failure to install a permanent electricity
connection for the subject project and also excess monies paid by
R11 on account of higher billing rate for a temporary connection,
with a direction to keep the monies deposited with this authority
in an interest bearing deposit for and on behalf of R11, until such
time R11 is handed over to a duly elected body of resident

OWTETS. T,

To order the respnndank?’&lttﬂ R7). jointly and severally, to
refund to R11_ me mﬁm T.I.'I-'J'I'HEE spent on repairs and
‘ﬁhﬂg\w‘mn to keep the monies
. { isaﬁtﬁﬁ’rltr; an in t-bearing deposit for
and on be R11{ until such time R handed over to a duly

.. >
elected body esident ownets. [+
To order the respondents (R1 jointly and severally, to
- N
"TI RE

refund to R11 the El‘tim.mﬂ{ﬁhffpent on purchasing water from
an external auurtmwulﬁﬁdu?ﬁn £ ljﬁﬂ;l the monies deposited
with t]:ls uthng in a mterﬁt-be ring deposit for and on
behalf of R1 mcl&ﬁm‘gﬂ is hanJed over to a duly elected

maintenance by, R

body of resident owners.

To order the respondents (R1 to R7) to refund to R11 at least 50%
of the CAM charges collected by R11 till date from the resident
owners, with a direction to keep the monies deposited with the

Authority in an interest-bearing deposit for and on behalf of R11,
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xiil.

xiv,

grounds:

'
L

i

until such time R11 is handed over to a duly elected body of
resident owners.
To order the respondents (R1 to R10) to convey/formally
handover all the common areas including the three community
buildings to R11.

To order the respondents [RJ ta R7) to allocate at least 35 sqm of

usable parking space ford
~.;1:r
sanctioned plan. 3%

That the cun*!@it}&?eﬂ IL @bﬁnr tenable and is liable

to be outrightly, d,lsmi.issl?d as mWMmenL buyer's agreement in
question was.executed prior to the enactment of the Act and the
provisions of the said Act cannot be enforced retrospectively.

That the answering respondents have already filed an application
for recalling of the order dated 20.07.2021 passed by this hon'ble
authority in view of the directions passed by the Hon'ble Punjab
and Haryana High Court before this hon'ble authority and the same
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i

v,

may kindly be read as part and parcel of this reply in order to avoid

unnecessary repetition and for the sake of brevity.

That averments of the complainant are regarding non-registration
of the project and alleged structural deficiencies. It is a not
disputed fact that respondents no.l, 6 and 7 have already
completed the project on time and offered the possession and has
even executed the conveyance deed for the unit in question. There
are no structural defect

That this hnnﬂ;u‘l‘ﬂzhﬂ{y rﬂeﬁm@lh@}he jurisdiction to try and
decide the presaem;“ﬁﬁ and Thvﬁlmr complaint. The project in
question is exempted I‘rmnﬂgi!ﬁ‘attnn under the Act and the rules,

2017 as it dﬁﬁ“ﬂ%}‘ ﬂcﬁaﬂd ambit of ‘ongoing
project’ as fﬂmm aqﬁana Rules, 2017. It is

submitted of occupation certificate
for the tower in which the unit of the complainant is located was
made before the publication of the rules vide application dated
09.02.2017 in accordance with sub code 4.10 of the Haryana
Building Code, 2017. Thus, according to the provisions of the said

Act and rules, the project is not required to be registered under the
said Act and rules. The project is not covered within the ambit of
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the provisions of the Act. Furthermore, it has been held by various
authorities that if the building where the unitis located is not a part
of the project i.e., registered, then the matter would be dismissed
for want of jurisdiction.

v. That the complaint is not maintainable for the reason that the
agreement contains an arbitration clause which refers to the
dispute resolution mechanism to be adopted by the parties in the

T

> T 0N
the material facts In'the-present co '- The present complaint
has been ﬁlad.by;h em mgli:ipn?ljr 1.|'|.|ritl1taelﬂi~ I

with clean hands and h g’éild tic nally suppressed and concealed

terior motive and it is

b - | =
nothing hut-;kzih e e sof law. The true and

a.  The respondentsyng.1, 6 “are reputed real estate
developers having ¢ goodwill comprised of law

abiding Hﬁ-}R%Raﬁwe always believed in
rendeﬂnﬁ.,'_bgs} nrf;em mers including the
cumpiﬁﬁﬂlﬂgiﬂ _*J:u ﬂ? along with their
associate companies have developed and delivered several
prestigious projects such as ‘Grand Arch’, ‘Skyon', ‘Uptown’,
‘The Corridors-Phase I, and in most of these projects large
number of families have already shifted after having taken

possession and even resident welfare associations have been
formed which are taking care of day to day needs of the
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allottees of the respective projects. Respondents no. Z to 5 are

not associated with the day-to-day affairs of respondents
no.l,6 and 7 and have been wrongly arrayed as respondents.
b. That the original allottee of the unit l.e. Mr. Ayush Bansal alter

checking the veracity of the subject project had applied for
allotment of the apartment vide his booking application form
and accordingly aparrimeilt buyer’s agreement was executed

between the urlg;ﬁ' il " ..:';-.'.-: nd respondents no.1, 6 and 7. It
Y

is pertinent to me n!'.; m at when the original allottee

had bookedtheunit with respordents no.1, 6 and 7, the Act of

2016 w?s Yot in fu_f‘ﬁ.faii&?{ﬁe p-f‘p“& ns of the same cannot

be enforced now ratms e val:.r riginal allottee agreed
F 5“{" peciively. Theio

to be b{&pﬂﬁ by the tFnr# apd r;g‘mﬂtluns of the booking

Wﬁt uyer's agreement.
»

c. That respondénts ng: 1j6:and Teompleted the construction of

ithe original allottee and

nant i loca : p{mdemsnul 6 and

7 was mpq!thp.gjmgﬁ;tr\ Cﬂ‘&ﬁtatﬂ on 28.9.2017 and

accordingly, it handed over the possession to the original
allottee vide letter dated 26.04.2019.

d. That the original allottee was put in possession of his unit and

being fully satisfied with the same had executed conveyance

deed bearing vasika no. 2111 dated 24.5.2019. It has now
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come to the knowledge of the answering respondents that the
original allottee had sold the property after execution of the
conveyance deed to the complainant as is evident from the
documents attached by the complainant alongwith the

present complaint. It is submitted that the complainant had at

the time of purchase of the said unit from the original allottee

raise any
same wnuiﬂ.,,&m::ﬂ“\w

A f_'F_ a ﬁ
That the compla !HL{E'H[_EM’I:::MT as per the terms of the

nv%ﬂnﬂiﬁf Mwﬂuid be claimed for
her aﬁww m The relevant recital

] is as fo
"The Vendee has been put in possession of the suid
Apartment and being fully satisfied with the same, has no
claim of any nature whatsoever on the Vendor herein...”
That the complainant has taken the possession of the
apartment in question after having inspected and being fully

satisfied about all items work, quality of werkmanship,
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materials, specifications, fittings and fixtures used and had
assured the answering respondents that they would not raise
any objection. Also, as per the conveyance deed the
complainant cannot claim any compensation or withhold the
payment of any charges on the ground that the infrastructure

required for the project in question was not complete. The

clause no. 3, 12 and- ‘fnﬁ k1
--*“*:"f*‘ :
to be considered. ﬂ' ‘

" g

g. That even utMSE #5 T,usr ﬂ}btgrms of the Act of 2016, the

are relevant to this regard needs

answeﬁng pondents m m{f nsible in any manner
l:J. | e ) \ o )
with respéct to the averments made by the complainant and

J. 513 1=
the present complaint is liable to be“dismissed on this short

|
ground " | ] g

-
h. Thatthe -!'uli'_--'_r'u---'- -'.-*'=. real esta te investor who after taking

the possession of't ants to harass and pressurize the

answerpg reden Rmﬁ R e svsorst

denunq,r _*r.:lil h:ggq:,r ﬂtmsr -and sbaseless grounds. Such
malafide tactics of the r:ump1alnant cannot be allowed to
succeed.

E. Reply filed by respondent no.11

6. The respondent no.11 had contended the complaint on following

grounds:
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a. That a representative body of resident owners was elected for the
very first time on 02.02.2022 after intervention of and on
directions passed in terms of the order dated 6.10.2021 by the
Registrar of Societies, Gurgaon in the matter of Nitin Jagga & Ors.
v Victory Valley Condominium Owners Welfare Association.

b, That the certificate dated 04.02.2022 was issued by the Registrar

e ly elected governing body.

Al 1& Eepmsentaﬂue of the issues and

hardships of all ﬂ}bf&ldﬂ&&%ﬂﬂdnmmium and R11 is in

Py

of Societies, Gurgaon to the

c. That the instant comp

to handover charge
ordingly craves leave

documents on record

e. That after the appointment of administrator by the District

Registrar nf,rr%isﬁihdﬁ fhe: ngb& the said change was

affected, ilm:l the ¢co mar.il:waf tll:l mEthl'thp of the R11

association. 'I he rekfcas ﬂ%[ikﬁ) varmus statutory provisions

including the Haryana Real Estate Regulation and Development Act
2016, the Haryana Development & Regulation of Urban Areas Act

1975, and the Haryana Registration & Regulation of Societies Act
2012,
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f.  That the respondents R1, R6 and R7 continue to sell the project

property in complete defiance and violation of the order dated
20,07.2021 passed in the present complaint. The complainant filed
applications dated 13.08.2021 and 7.02.2022. The new governing
body is in the process of ascertaining the current dues due to it

from the promoters on account of CAM against unsold inventory,

RFMS, club mernberah%h

egally collected and misappropriated
o :.r'-"-‘-"

by the promoters and nm

As of Year | RFMS - _1,,% Dues from Ireo
Ending ®s) | Bo (Rs)
31.03.2017 78,1

31.03.2018 l& 3,54,00,671/-
11.03.2019 \ 9,19,04,694 /-
11.03.2020 15,51,74,557/-
| 31.03.2021 15,38,16,800/-

g That the total area snlé‘hﬁheprﬁ'mnters is approximately 24 lakh
square feet @dghf mnglﬁem I:I'IMEH, ‘need to account for Rs.

24 crores in mawmﬁ%@\tﬁ R11 association.

h. That the club memb-ﬂrshlp receipts of some other residents who
paid at the rate of Rs. 7,08,000/-, the respondents R1-R10 have
played a multi-crore fraud on the residents and need to be brought

to justice for the same.
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F. Jurisdiction of the authority
7. The authority observed that it has territorial as well as subject matter

jurisdiction to adjudicate the present complaint for the reasons given
below.,

E. I Territorial jurisdiction
As per notification no. 1/92/2017-1TCP dated 14.12.2017 issued by the

the present case, tlle/ jHﬂn,ﬁuﬂﬁﬁmg ﬁlgl:ed within the planning

area of Gurug trict,’ therefnre thi tﬁ;hnﬂt_-.r has complete
territorial jurisdij ' p - plaint.

E. I Subject-mat

Section 11(4)(a) o that’ the promoter shall
responsible to the allottegas | :: “ment for sale. Section 11(4)(a)

and section 34(f) &ri A ﬁ‘lF ﬂtﬁed as hereunder:

11.  Functions and Duties of Promoter, -
4) Thuprnmur-s}nm ' '

(a) “bé -Fesponstble— for  all' ‘obligations,
responsibilities ond functions under the
provisions of this Act or the rules and
regulations made thereunder or to the
allottees as per the agreement for sale, or
to the association of allottees, as the case may
be, till the conveyance of all the apartments,
plots or buildings, as the case may be, to the
allottees, or the common areas to the
association of allottees or the competent
authority, as the case may be;

(emphasis supplied)
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34. Functions of the Authority:

The functions of the authority shall include-

[l of the Act provides to ensure compliance of the
obligations cast uwpon the promoters, the allottees and
the real estate agents under this Act and the rules and
regulations made thereunder

So, in view of the provisions of the Act quoted above, the authority has
complete jurisdiction to decide the complaint regarding non-

compliance of obligations by the prnmnter as per provisions of section

“the respondents (R1 to

their failure to register

orders of this authori ™ O
The counsel for memmplm napnt prﬂﬂedi’fﬂr pgn.;illzmg the respondents

(R1to R7) for uffenr:a; nmnml;gteq_t,:x,[ﬂﬁm upder section 59, 60, and 61

of the Act and ea:mark a e penalties as deemed fit by

this authority for Heﬁt ﬁﬂ%?@

The complainant m g [[Z rﬁmuter has not got the
project TEEIS‘I'.‘EI"EQ ’Ej F;Hhﬂnﬁ were issued by
this authority. In pursuance of the directions of this authority, the
officers of the engineering branch of this authority visited the project
site and it was transpired that there were two different occupation

certificates granted by the Director, Town and Country Planning

Haryana, Chandigarh in respect of the towers mentioned therein vide
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13

14.

HARERA

memo no, ZP-358/5D(B5)/2016/14990 dated 25.07.2016 and memo
no, ZP-358-Vol.-1/ SD(BS) /2017 /24532 dated 28.09.2017 respectively.
It is pertinent to note that the first occupation certificate was granted
on 25.07.2016 i.e., before coming into force of the Act of 2016 and
second occupation certificate was granted on 28.09.2017. The Act of

2016 came into force in entirely on 1® May, 2017. It may be presumed

i BER
o LI ]
3 ':E_""";Iqr'f ;
T
I'..!-'..I'w-
; ..--.!_:1I:.

L
. |!

k]

!

months was gl\%f r apﬁljﬁﬁg f;g,[' rEist
prescribed byt.heﬂi antﬂtﬁespflﬂl% }

defined under rule 2(o) of the.Hz rRules of 2017.

The authority HMER ELR Arﬁﬁcat& for the part
project was granted-o 20 cl:t_-,? by the definition
of on-going prufé?f’pqu 21 Cg t part of the project is
exempted from registration as per rule 2(o)(ii) of the Haryana Rules,
2017 for which part completion/completion, occupation certificate or
part thereof has been granted on or before publication of these rules.

These rules were published on 28.07.2017 whereas part occupation

certificate for part of the subject project was granted on 28.09.2017,
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15.

16.

HARERA

Accordingly, the part of the project for which eccupation certificate was
granted on 25.07.2016 is not on-going project as per the above quoted
provisions, accordingly not registerable,

Naturally, keeping in view the abovementioned dates and provisions of
the rule 2(o) of the Haryana Rules of 2017, it becomes clear that the part

for which occupation certificate was granted on 28.09.2017 subsequent

was granted by the mmpetent authority. Eﬂ‘. the project is still not

complete and the tle Eiﬂl‘l‘lﬂl‘lt works and,-,.ﬂt'h:r amenities have not
' I

# provisions of this Act

been completed be o
Considering the aboye aEtsy.. .+:-. ainly, the‘registration would have
given a clear picture of Foject as to what development

works are still pﬂﬁ R Errﬂ -ﬁnenihes and facilities

and other Infrumumqrawqmr:mmtﬁ wqre lacking in the said project
as the occupation is in respect of bukldings and completion is in respect
of project. It needs to be considered that the portion of the buildings
which have been granted occupation certificate by the competent
authority only after six basic amenities Le, road, water, sewerage,
electricity, storm water and horticulture are certified to be complete,

There may be various amenities, community facilities, commercial
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1 ¥

18.

HARERA

facilities, parks, other infrastructural requirements, etc. to be provided
as per layout plan are not considered while granting occupation

certificate for towers but these are essentially required to be completed
before completion certificate is granted.

It is pertinent to mention over here that the purpose of registration of
on-going project is to take stock of the situation as to what part of the

project has been completed and w 1|:|art of the project is still left to be

ey e fl-
0 1_+; as by what time facilities as per

the sanctioned lay out.pla b will be completed by the

promoter. AR

The promoter ile to ﬁ.iﬁl ‘. at pa % e project atleast with
the Haryana Real Estate Authority an application was to be
made to interim a 3 ol .' Ij:h e monthsof coming into force of

__|.l.1|- i :'

the Act i.e., 01.05.2 fm‘ nm{mm three months of coming

into force of the Hnl}fm&ﬂtﬂ" 17. No such application for

registration of ﬂlﬁﬂlﬁ&@iﬂﬁw made or produced.
Accordingly, the pmrj H ring the project but
keeping in view th\'g m\ﬁ months of the publication of the
Haryana Rules, 2017 the occupation certificate was obtained in respect
of the part of the subject project and the responsibility to give
possession to the allottees within two months of grant of occupation

certificate is obvious so that the allottees are not in suspense as to by

what time the possession of their unit would be given. Keeping in view
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19.

HARERA

the fact that in the subject project, all roads have been laid, sewer lines
and storm water drains have been provided, water supply system Is in
place, streetlights are also in place, the infrastructure of the project has
been laid which was concurred by both the parties and also the
secretary of the association, which is respondent no. 11. But still many
things remains to be provided requiring substantial expenditure. (Fage
138-141 of the complaint re

The authority is of the vi i;t;,"ali:huugh the matter regarding

:"'

interpretation of rule 2 L:Jv.j;iif anrana R?hﬁg 2017 is pending before the
Hon'ble Punjab and f-lq:l'fmiﬂjgh Gm]i‘tmmﬂmg validity of taking out

LA :F

of the projects _u \ Qh-going cﬁt‘a 1- M h}fﬁ%ﬂf exemptions provided
- |
in rule 2(o) of Haryana R I...l~ 7 andwequirement of registration of

: | HTERRNrS
projects coming withi q[- sxemption ¢ ; £(0) of Haryana Rules,

2017 have been stayed; But inthe presént ¢ase for the part of the project
4 4
as has been explained abtve.comesWithin the ambit of registration

under the Act m&%ﬁﬂﬁ%ﬁ ﬁnﬁns in the definition of
on-going projects:; Accordingly, that part of the project for which
occupation certificate was received after pu’i:lii:atinn of the said rules,
should have been registered. Further, in this case the registration has
also become essential as the detailed information is required by this
authority for disposal of many complaints which are received in this
authority w.r.t the subject project. In this case substantial amount is yet

to be spent for the completion of the project in question so in case, the
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20,

21.
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promoter fails to complete the infrastructural work then either the
competent authority or association of allottees or in any other manner
as provided under section B of the Act action has to be taken to carry
out the remaining development works which require resources. These
resources would have been available in case the project is registered

and 70% amount is deposited in the separate RERA account which

could only be used for the lan
3
registration of registtrahle

1d construction cost. Due to non-

e project no such account was

'.rﬁu &
opened by the promo ﬁ-:r:uﬂllﬂgly. tha amount for completing the

—G
of Rs. 25 lacs is imposed nﬁ"ﬁ:&]ﬁgnw FEr company.

Regarding Iauncw %ﬁ%der section 59(2) the
= B "1 -

counsel for the rupﬂndmﬁiubmpt wﬂ.s‘-'.never the intention of
the respondent prom :&'Jr I|:r.i walate d:he::l:ln ns of i:he authority issued in

this regard but because of COVID-19 situation the promoter was not
able to make an application as large number of documents and
voluminous information is to be supplied to the authority for
registration of the project. The counsel for the respondent further

assured that within one month the application for registration of that
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part of the project which is registrable as per present the Haryana Rules,

2017 shall be made. In case of further violation, the authority may take
serious view. The emphasis of the authority in the initial years of
implementation of the Act has been focused on compliance of
registration requirements. Accordingly, the authority directed that one

more opportunity be given to the promoter to make application for

registration of that part of-the j..l‘""t which Is registrable as per
b e

17 (which have not been declared ultra-

competent jurisdicta

Act as despite the.r

punishable undai*uﬁ:&ﬁ'iﬂ[@ tﬂ'ﬁ{ﬂ%\d Shri Sumeet Nain,
Engineer Execu d to file a criminal
complaint on ?t:[ﬁj]z an&l? Jty an hlre the services of an
advocate/public prosecutor, if required, in case application for
registration is not made within one month. The respondent promoter is

also directed to submit record of all allottees in the performa of the DPI

within one month.
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22.

23.

HARERA

Furthermore, an affidavit shall be submitted by the respondent no. 3
whao is the COO of the promoter’s company and responsible for running
day to day affairs of the company or in case, respondent no. 3 is not the
COO then any authorized representative /key managerial functionary
duly authorized by the Board in its meeting to submit the requisite
information required for registration.

Cam camplete the project as no completion

') i'}
I. 5 ':.,.,._"_{- also failed to get the project

As the promoter has failed to

registered; in that eve n;uﬁ[ityﬂlﬁpm it q\the promoter in which the
d

sales consideration uf a!reagy mld m?flf ls%ﬂhg received is freezed till
further orders nl';iﬂs it'uthurit}?'and }}rnmnshr‘{s Eesmined to withdraw
any amount Frm:{ 'ﬁ SE.I:E_I a ﬂi_'l_rll.. : ]l]thi]!}pm;ect 15 registrable and

- H | #.r ]

ith RERA account where

only.be used for construction and land
. GVY
cost. Here in this case such accoulibhashot been opened. The authority

F o |
has left with no ;%nlge.t;# ﬁ?ﬁﬁh%—ﬂ!nﬁlﬁé&he above account till

information is made available to this autherity. ,

ii. Toorder prohibition of sale or creation of third party interest
in any shape or form in any property of the subject project
including apartments, shops, community buildings, school
land or any other spaces, constructed or otherwise, by the
respondents (R1 to R12) or anyone acting on their behalf until
such time the obligations in terms of this complaint including
payment of monles due are discharged by the respondents to
the satisfaction of this authority, or until such other time as
the authority may deem fit in the circumstances,
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24. The authority vide its orders dated 20.07.2021, while exercising its

25.

power under section 36 of the Act had restrained the promoter from
selling of the unsold units in the subject project. In compliance of the
orders of this authority, the Engineer Executive visited the subject
project on 04.08.2021 and a notice w.r.t restraining of sale of unsold
units in the subject project was pasted in the office of the builder/

promoter, A report in -{_ g

by

| _has also been submitted on

without being -.='

that Sub- REgisb:ﬂ;.I {!adspal-ﬁaur rmy I:-e =.~dh5?:ted not to register

conveyance deeds untll the dues nfih&rq;‘pﬂnﬂent promoters to R11
are cleared. The prn}ngt < 'sh

1 -bp’dlreu:ted to deposit a sum
..p'

of Rs. 100 crore with :he "!'-"Ecure the sums due to the R11

association in IIH ﬁﬂﬁ ﬂlﬁnms of the case, The
counsel for the EI‘::I?TD{ r{zndﬁt t fwzﬁll association has a
charge by virtue n 1 aryana Apartment Ownership Act,

1983 for unpaid dues against the apartments. He further submitted that

'l

the directions issued to the Sub Registrar for prohibiting registration of
sale would therefore, be in line with the said section and will further the
mandate of section 3 of the Act which essentially is "no registration no

sale”. The complainant alleged that the promoters continue to sell units
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26.

7
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in the project through big resellers like M /s Evinos Builders Limited and
M /s Indiabulls Commercial Credit Line Limited (Pages 33 to 37 of the
additional documents filed on 7.02.2022 refer), who are not allottees in
the true sense of the term and are only holding the units to sell to other
buyers. Conveyance is still being done by the promoters to the end
buyer. The authority must take cognizance once this information is

brought to its notice,

59, 61, 63, and 69 ofthe i " perative that the authority

application for additional

However, it was Hﬁtﬁﬁlﬁﬁ:mphimm during the
COuUrse nl’henﬂng,thn.tfﬁ ﬁ‘ Fv&mﬁg rder of this authority,
still sales are being | u\"ﬁ:l_'*’nmu er, The properties have been
given/allocated to M/s Indiabulls Housing Finance Ltd. who are their
financer and M/s Indiabulls Housing Finance Ltd. is selling these
properties and conveyance deed is being executed by the promoter.

Additional documents filed by the complainant vide application dated
07.02.2022 on pages 33-37 reflect bulk inventories in the name of twa
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entities M/s Evinos Builders Ltd and M/s Indiabulls Commercial Credit
Limited. The counsel for the complainant alleges that these entities are
now selling the inventories and conveyance deeds are being registered
in violation of order dated 20.7.2021 in the present complaint and order
dated 24.11.2020 in complaint no. 3687 of 2020. The authority

restrained the promoter for further sales in the project with effect from

| B

place prior to 2!];0[}2321 The tumyjmnant&as unable to submit any

- ugl:;?en?;m;tted a fresh list of

uilt of the promoter is

| Gu‘v
Keeping in view the fact egations have been made but

requisite proofs HbﬁuRtEl R ﬁr& not on record. The
authority keeping mwewf tﬁlf In;m*&stﬂf ﬂ;e;q]lgttees and the fact that
infrastructural works are pending in the suh]er.:t project for completion
apart from other dues, the authority thinks it appropriate that an
inguiry under section 35(1) of the Act the instituted in the affairs of the
promoter

(i) To ascertain whether any sales have been made after restraining

the promoter on 20.07.2021 and whether the conveyance deeds
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(i)

(i)
(iv]

(vi)

(wii)
(viii)

ix)

submitted by the complainant and also the units mentioned in
the list of conveyance deeds submitted on 07.02.2022 have been
sold post the restraining orders.

To ascertain whether that no unsold inventory as existed on
20.07.2021, has been put to sale either directly or indirectly

through any other entity.
The list of unsold inva;; ries qs on 20.07.2021.
1"-6 i
The list of sold inventories s pn 20.07.2021 along with details

ek

of buyers, build Ents, sale considerations, etc.

The details

frum where the cost of

pending @( and ‘dués’ *‘_Ew EWEl['are association
could be I‘fﬁ
The dues %{é “to the resident welfare

association.

Details of loans anﬂnjmnmﬁbun with copy of accounts,

R —
and expe Wg a&m the promaoter.,
Role of Sh m"%le up of Companies be

ascertained.

iii. To order the respondents (R1 to R7), jointly and severally to

deposit the cost of pending works with this authority, with

withdrawal being subject to completion of works to the
satisfaction of this authority.
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29, The attention of the authority was drawn towards the fact that a sum of

30.

Rs. 32 crore is reguired to complete the pending works in the subject
project. The complainant in this regard has placed on record a
"Technical Due Diligence Report” for the Victory Valley Condominium
Owners Welfare Association dated February 2021 prepared by the M/s
Cushman & Wakefield. In the said report (Page no. 138 to 141),

i

estimated cost for pending infrastr
"'35 .'-'.

ture works at the subject project

documents on 07.02!

Regarding the backgroun report was prepared, it was

submitted by ﬂieﬂnﬂhng% %Hq&mt this Victory Valley
Condominium ﬂwntrs WEII’am Association was to take up only the
maintenance wan'-le'éreas “major wurk‘; Iwhid'l were pending for
completion of the project were outside its ambit. Accordingly, to clearly
delineate the scope of maintenance work and incomplete infrastructure
work in the subject project, this report was prepared. The report was
attached with the complaint and the copy of the complaint was sent to

the respondents.
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31.

32.
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The promoters are also directed to deposit the cost of incomplete
development works and payment of dues to the resident welfare
association in a separate RERA account to be opened while registering
the project.

iv. To order the respondents (R1 to R7), to complete the pending
works in a time bound manner and obtain completion
certificate from the competent authorities or in the

alternative exercise powers under section 8 of the Act to take
over the project ﬂlﬂ.l ‘order completion of works by a
competent body or authority.

The counsel for the respnnd nk N 'Lu '.T" on this point submitted that

report by a third ' the authority has also
appointed local F ring no. 3687 of 2020
titled as Rakesh .7‘-'1 _ ..t the same project.
The plea taken by 5{& ; 1-1 Inse E_.--- 1 ondent no. 1 to 7 was
vehemently opposed '&y tﬁd’@ complainant as the report

has been got prepared by thp.g;ramhnl_amid,pnt welfare association
which consisted of the ﬁ'mﬁi-:ﬁeﬁs ni .tl'uia";:i';‘m:&:dﬁr itself from a reputed
third party whichisﬂrﬁé}ﬁ;’@#&@qyﬂ m‘rp.ﬂgi‘:}aﬁug such type of report
and the local commission report is on some specific points and is not a
comprehensive one, The local commission's report dated 14.12.2020 in
Cr No. 3687 of 2020 has also been perused by the authority which is
relevant to some extent in this case and the conclusion of the local
commission report is reproduced below which clearly shows that there

are deficlencies in the subject project.
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33. As per the local commission report, the site of the project is visited

35.

physically, and the observations are based upon the actual construction
at site and described further:

1. Occupation certificate for all the towers has been granted by DTCP
Haryana but some internal and external patches are unfinished (n Tower-
A, B, C, D18, D16 and D22 i.e, plaster and paint where unsold nventory is
left. Further all the services are provided as per the sanctioned plan.

2. Secondary fire staircase in the tower was made mandatory in the year
2017 by the Director, Fire Services, Haryana and the work for secondary
fire staircase was started ﬂ#ﬂﬁiﬂfﬁ is not completed in all towers.

3. Ason date an witimate | 16421 kw und partial load of 1008 kw s
sanctioned vide memo ’_E%Efcﬁuf 2221 dated 1322017 by
DHBVN, The work for 334V switching station is just started and laying of
cables is in progress, The m 1 entrinde from 60 meter road is fully
operational whefeas twd entrancés.fram €4 meter sector road are
constructed buf ot ap fersector road as the road is
not constructeds
of the profe

4. The convenig
certificate has
been gmnma‘

to fire safety, electrical 1ﬁﬁagrmﬁ and lobby etc., whereas the

list of lm:umpi read}r been produced
before the H.l.lﬂ'lﬂ mas p_e te %ence report.

The authority i&éﬂ-gﬂi‘hgih ei:hn:til‘ﬂue diligence report and
hearing arguments of the parties has arrived at the conclusion that the
reply of the respondent is very casual and general in nature without any
specific averment on the incomplete infrastructure work that have been
pointed out in the “Technical Due Diligence Report” from page 138 to
141,
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36, The Department of Town and Country Planning Government of Haryana

grants license for development of a colony/ real estate project under
the Haryana Development and Regulation of Urban Areas Act, 1975 and
Rules framed thereunder. The license for development of the colony is
issued for a fixed period and after expiry of the license period there is

provision/ practice of renewal of licenses and there is no time limit

ases where the promoters
AL *AY

: cate nf Hﬁfgct Leaving open the

approved layout plan will"come.on -;. ound. There are projects where
licenses were EH ﬁ%ﬂR&EIR ﬁubt&ln&d completion
certificate and the mmrrmmur fa:l-liti!s a@ndmen‘:ﬁes have not been
provided even now after 1apsﬁ of years I:ﬂgel:her and there is no
certainty as by what time these would be provided for which conclusive
proof is obtaining completion certificate. Similar is the position in case
of group housing projects, rather position is little worse as in case of
group housing projects the practice of occupation certificate is followed
which is granted under the Haryana Building Code and is only in respect
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of towers/ buildings found habitable with no concern for community
and commercial facilities. The license is granted under the Haryana
Development and Regulation of Urban Areas Act, 1975 and there is no
provision of granting OC but provision of granting part CC/CC for the
project. The OC is granted for the building whereas part CC/CC granted
for the project. There are large number of cases observed by the

:._'Et"a\ie been granted OC and the

buildings in the whole projeet have been granted OC and also
f ,..-.;-T f

registration obtained bytfie pramo fom interim RERA in respect of

commaon areas ha he"h{l ﬁw@upﬁdﬂ nfrnstrﬁt‘ture have been provided
to serve the hun]denmﬂ There have been
projects where builder ha for all the towers but number
of inmmeﬂﬁﬁﬁﬁuﬁ roads in some of the
areas, regular wa@ymﬁﬁs l].r d s:ewerage systems have
not been laid. The ees are ln miserable; conditions. There are
no connectivity with the main roads. Open spaces and green areas are
not developed in the project, but OC is granted for the towers and there
is no binding on the builder to complete the lacking infrastructural

facility in a time bound manner. The authority observes that licenses

should not be granted in those areas where during the initial licensing
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37

38,

HARERA

period, the agencies responsible for external development services are
not in a position to provide the same. Similarly, without initially having
<4-meter road connectivity licenses shall not be granted as there are
many such projects where there is no likelihood in near future for such

connectivity and even in some cases this connectivity will never be

available although planned on the papers.

. ,m&h L 121
areas will be developed and community and ercial facilities as per

= | .
layout plan shall 4

4 |! | |
by I&d? [ i -'*,-:_EET /
The authority is of the'corisiderad. it is an obligation of the
SNITE pech

= E¥VE=

respondent promoter to ¢ ject project. Accordingly, the

respondent prunH M ::Rmﬁe subject project and

obtain the completi ﬂl.']tﬂ,l'ﬂ. te. wurby the subject project. The
_‘? 1% L_g?'"’ A i‘fff
respondent prométer Ras to declare the timeline for completion of

project and obtaining the completion certificate.

V. To order the respondents (R1 to R7), jointly and severally, to
deposit their share of common area maintenance charges and
other dues with R11, with a direction to keep the said monies
deposited with this authority in an interest-bearing deposit
for and on behalf of R11, until such time R11 is handed over to
a duly elected body of resident owners

Page 42 of 76



2 GURUGRAM Complaint No. 278 of 2021

39.

40,

41.
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The counsel for the complainant has argued that R1-R7 admittedly owe
a sum of at least Rs.15,51,74,557 /- (the sum as of 31.03.2020) in CAM
and other dues to the association, R11 [Annexure C9, audited financial
statement of R11 for the year ending 31.03.2020 at page 383 refers).
The counsel for the complainant averred that respondents R1 to R7
may, therefore, be directed to pay their dues as of today to the

association (R11). It is the ob pneof the promoter to pay common

maintenance charges to the association of allottees in respect of unsold

inventory.
It is apparent ﬁun},ﬂtﬁ?ldl@d'ﬁnmtﬁﬂ}{mﬁ:qﬂm of R-11 association
that a sum of H. 13%'.51 74, EE?;" wias due ﬁ; the assoclation as on
)ﬂf CINE é‘larges against unsold

[

sociation as part of its obligation

int refers). These dues

and it is accordingly orderéc

The counsel for Hﬁlﬂi 7 ;ﬂa&’zd that the project is
admittedly not c-:'i\nrplﬁtﬂﬂ 'Ln;h’y aﬁd l;h,E -Er!rhvhile governing body
of R11 was not an "association of allottess” {:Fage 265-268 refer) within
the meaning of the Act and did not even conform to its own bye laws
(Page 273 clause 5.1 and 5.2 refer). It was a body admittedly comprising
of employees of the respondent company who were neither
allottees/owners nor residents (Page 265-268 refer). The counsel for

the complainant further submitted that the authority has jurisdiction to
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42.

43.

HARERA

decide as to whether or not the association R11 when first formed was
an "association of allottees” within the meaning of the Act. The authority
cannot deem the project to be handed over to such a body on the date
of deed of declaration i.e, 09.02.2018 (Annexure C7 - page 246),
especially when the project was and continues to be incomplete to this
day. It is of Import to note that as many as 200 units were admittedly
unsold (page 332-358 detail_:ﬁgf,g'r d units) on the date of DoD ie,,

& E

v fjh'.

09.02.2018. The counsel of the complainant stressed that the
¥ ¥

""-:-j' A i
association of allottees was | D??d n thé'true sense only on 02.02.2022
W kel
(Annexure R11-3 RO ‘(’dv
The counsel for th

nﬂﬂf‘lﬁ’u' L't 7 atgtied that the affairs of the

e :'_!-; |' enit ' no. 11 which was
independent bod 'ﬁu f i _ , ' applicable provisions of
law. The matter rais H?ﬁm ] ....-+-.1., -'--' t were also raised before

. NE

. = r"n';':r'-_' '-_",.-""
the District Registrar, Flrﬁ'r-&iﬁ'ﬂl:ﬁﬁf whe appointed administrator

vide order dated Hﬂﬁarﬁ&eﬁlﬁﬁw already been held.

Moreover, the promoter n it illegality in mortgaging
N Wf—\ h{l I : .

part of the project and e of the unit of the complainant and unit

have been conferred upon the respective allottees,

subject project v#

At length the discussions were held and while normally the liabilities
payable by the promoter before handing over to the association of
allottees remain recoverable from promoter and it is his obligation

under the Act if such outgoings/ liability are before such transfer but in
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the present case, it is evident from the bare perusal of page 265 to 268

of the complaint and the additional documents filed by the complainant
which includes details of allottees filed under rule 26(2) of the Haryana
Development and Regulation of Urban Ares Rules, 1976 by the
promoter. It was argued by the counsel for the complainant that it is
clear that the erstwhile RWA was not an association of allottees and,

therefore, no project handnﬂﬂ _the meaning of the Act could have
73 '

happened to such an association. ‘:!' outgoings/ liabilities are after

transfer of puﬁessmn '.;,u ﬁeﬁmﬂaﬂun -nf aliuttees as per the deed of
declaration filed a H:P’ En C?ﬁ\ recovered as per the
provisions of the: h_ ﬁpmﬁ;e ﬂwn ship Act and the Haryana
Apartment Ownership Ru es. en on the da filing of the deed of
declaration a 5§ X :g 3.54 Crores " ittedly due from the
promoters to the asse *‘ IT-{PE L-’- | - mplaint refers).

"

. The authority observes thi?up&%heﬂ&d nl"n:leclaratiun. the buildings
were ﬁ'anst'erred!ﬂ El %DH i:uf RW& and the repair &
maintenance was Eﬂkﬂﬂ nwrh}r ﬂm.a:sncmtmn but if there are defects

either w.rt the sl:ructu'“rlel or wur'iunanshlp, the same will have to be
rectified by the promoter on its own cost up to five years of obtaining
occupation certificate, Further, a dispute has also been raised that
heavy amount has been spent by the erstwhile governing body of
resident welfare association for which the current governing body may

investigate and if there is any criminality on the part of the erstwhile
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governing body, the appropriate civil or criminal action may be taken

by the current governing body of the association. The rights and
contention of the parties with regard to the validity of erstwhile
governing body of R-11 assoclation are left apen to be decided by the
lawful authority may be such as the District Registrar of Firms and

Societies, Gurgaon or the Director Town and Country Planning, Haryana

in whose office these do

by the counsel furthq l:pmpiainmh ﬁl!‘l,‘.ﬂj‘dip_gljﬂ the complainant did
not press for any actién h:.r ﬂ"IE auﬂ'lﬂrfty in ﬁﬂs regard. The matter
regarding handing over maintenance of common areas to the erstwhile
association which is alleged to not to be the resident welfare association
as per the Haryana Apartment Ownership Act, (as none of the governing
body member of the erstwhile association was an allottee but

employees of the promoter company) may be raised by the complainant
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before the Director Town and Country Planning to initiate action
against the promoter/ license holder for acting against the provisions

of the Haryana Apartment Ownership Act, rules and bye-laws made

thereunder.

vi. To order the respondents (R1 to R10), jointly and severally to
refund the entire corpus of club membership fees collected by
them to R11, with a direction to keep the monies deposited
with this authority in an interest-bearing deposit for and on
behalf of R11, until such time R11 is handed over to a duly
elected body of resident

The complainant has alleged th

Quh:k Real Estate Pvt. Ltd.) is a

mnw%‘ﬁ{\tﬁu\ﬂﬁﬂ group and two of its

i !
Ersmch @ id shell company. It is

o gt
ltg had demanded and

shell company found

employees are s

alleged by the c
recovered a sum
membership fE.'ES.l. : bqlt k;as he that under the garb of
membership nearly fo _'ﬁf kl:b."lt’ nf’ construction and land has

been recovered wjnai ‘h‘! I=- qulfldmﬂnﬁpf the license. However,

Sstoh
in its audited fi land and cost of the

construction {:EW{Q @Q_d):[gé ;ﬁﬂ%ﬂ as Rs. 10,50,00,000/-

. Further, the complainant has annexed the audited financial statement

of R8 as annexure C-15 to support his claim.

On this, the counsel for the respondent no. 1 to 7 submitted that the
respondent no. B is a separate legal entity, and the promoter has no
direct concern with the same. The respondent no. 2 to 5 have been

wrongly and illegally impleaded as such and they have no personal role
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48.

HARERA

at all in the matter. Their names are liable to be deleted. Furthermore,
the club membership charges have been paid to respondent no. 8 as per
rules and regulation of the club. It was optional for the complainant to
become a member or not. Moreover, the club forms part of the FAR of
the promoter and the promoter had every right to transfer the same as

per law laid down by the apex court in DLF Vs. State of Haryana and

standi to object.,

The counsel for th

. _"'If
much as Rs. ?ﬂa’gﬁw [Annﬂmré R11-#\(Colly) pages 15-18) was

w‘rul‘rlrﬂl}h membership by the

collected from eJeﬁ qantgmme

irer ego of the promoters

employees, Nitin Gupta

ﬁﬁ""’
[nitin.gupta@IREQ.in) and ' longa (punit.monga@IREQ.in) wha

are also sha I‘E'hG]H ﬁ@ﬂl‘E mpany. This is a mass
fraud nrche»sl:ratgd mﬂﬁrjmd'eptow ," br\t};f promoters, The said

company recovered a sum ﬂ} apprnximatel}r Rs. 45,00,00, 000/~ in the
name of club membership fees. In its audited financial statements, the
cost of land and the cost of the construction of community buildings is
Rs. 10,50,00,000/- (Page 433 para 30 and page 456 para 29). The said
company has failed to give an account of the monies collected till date
[Annexure C13 at Page 394 of complaint and Annexure R11-5 at page
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19 of reply of R11 refers). Further, information furnished under Rule

26(2) of rules framed under the Haryana Development & Regulation of
Urban Areas Rules, 1976 shows that until 31.03.2020, R8, had paid R1
a sum of only Rs. 49,28,230/- (page 37 of additional documents filed by
the complainant on 07.02.2022 refer).

Counsel for the complainant further submitted that the obligation cast

allottees. It is recovered more than 4

times the cost of land s buildings from the
resident owners. )
He drew attention

Chatterjee & Others v Un Others (2019) 19 SCC 161 is

extracted below: RE RA

"123. It is clear the under section I7 have (0 be
ultimately handed '*H" i -:'='.r LR competent authority as
the case may be. Thu a até, allenation or r effected by the promaoter

af the commaon areas qrdeﬂn.ed in R.E'Rd and otherwise reserved under the plan shall
be vaid and inoperative.”

And further invited attention of the authority towards DLF Limited v
Manmohan Lowe & Ors (2014) 12 SCC 231 - para 58 of judgment reads
thus:

*Cost not on apartment owners

58, We have found that the colonizer is legally obliged under section 3(3){(ivjfa) of
the Act to construct at hix own cost the community and commercial focilities

Page 49 0of 76




HARERA
2, GURUGRAM Complaint No. 2785 of 2021

stipulated therein and an agreement has to be entered into by the colonizer with the
DTCP under the Development Act by which the colonizer is prohibited by law from
recovering the cost of providing those facilities from the apartment owners”,

52. Attention of the authority was also drawn towards other relevant

sections of the Haryana Development and Regulation of Urban Areas

Act, 1975:

“Section 3(3){a){iv) - to construct at its own cost, ar get constructed by any other
Institution or individual at its cost, schools, hospitals, community centres & other
community buildings on the lands set apart for this purpose......."
"LEIV-A clause 1c) - The owner shall 6t his own cost construct the primary-cum-
nursery school, community buildings/dispeisary and first aid center an the land set
apart for this purpose....." cdinatle
LEIV-A clause 1e) - The owneps Aot be allowed to recover any amount
whatsoever on account of ink ammunitduildings from the flat holders/plot
holders...." A% Ll p
53. The counsel for the ¢o nant sibm
A/ s
practice perpetrate the‘respondents i

H.

'] that the unfair trade

pect of the community

"

buildings is depigtég
B Pig &

54. The complainant further submitted that what could not be done directly
has been accomplished by the promoters indirectly as shown below.
This unfair trade practice has to be nipped in the bud.
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Sale of -
wm =d* ot of lpnd & |

m‘ﬁmlln

As the respondent RB, iled to file reply and also to
put in their app ofe thedUthiGrity their defence is struck off.
The authority afﬂﬁﬂ ing the documents Iaced on record and
after hearing both t'hi JTQ > i

sites in the subject project namely community building - I; community
building - 11 and community building - 1l which have been mentio ned
in the deed of declaration as recreation facility/club-1, recreation
facility/club-11 and recreation facility /club-11l having an area 0f910.719
sg.mtrs.; 370.253sq.mtrs. and 385.655 sq.mirs. respectively. The FAR
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for these community buildings have been consumed out of the available
fsanctioned FAR of the promoter. As gathered from the Directorate of
Town and Country Planning, Haryana, there Is a requirement of
providing one community building on achieving population of 10
thousand, Below this population there is no requirement as per norms
to provide community building. If a builder desires to provide

community building, then @{‘iﬁh to provide the same from the

sanctioned FAR. Here in ‘I'ff" also the promoter has used FAR in

3ff] "common

| iless otherwise provided in
the declaration or lawful amendments thereto, means.-
(1) the land.onwh ch-the bililding s located:
(2) the foundations; colimns, girders, beams, supports, main
walls, roofs, halls, torridars lobbies, stairs, stair ways, fire
(3) the'basements, collars. varde ns, parking area and

stopage
(4) Th@'mw@mm janitors or persons

employed for management of the property;

(5) installation of central services such as power, light, gas, hot
and cold water, heating, refrigeration, air conditioning
and incinerating;

(6] the elevators, tanks, pumps, motors, fans, compressors,
ducts and in general all apparatus and installations
existing for common use;

(7] such community and commercial facilities as may be
provided for in the declaration; and
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(8) all other parts of the property necessary or convenient to
its existing maintenance and safety or normally in common
use;

(emphasis supplied)
57. From the above it is quite clear that it is left to the promoter to declare

the community and commercial facilities in the declaration filed at the
time of filing deed of declaration. Keeping in view the above facts if the
builder has not declared community facilities/ club in the declaration to

[
[

be the common area then he hasno uz_;. ponsibility to transfer the same

"'T'i?uatter was already settled in the

K

I Mp[if_ﬂﬂa in Civil Appeal No. 10930
R P L e o e TN

%
F
EL':

eave Petition (Givil) No, 34275 of 2009,
| | -1whereln it was held

that: i
“43. We are also of théwigw,that the High o ,|:+ mmitted an ervor in directing
the DTCP to decide the phjet - argment owners with regard to the
declaration made by the calopize et Alithority [s defined under section
3[1) of the Apartment Act. SEetign’s or filing of declaration in the office

of the Competent Authority. Section 24/ |r:-|,|Ir the Act prescribes penalties and

prosecution for fail filem d on and Section &4 B permits the prosecution
only with the san - At 1 "f: :
does not provide areas ie

given case if the developer
: : [ lobbies, staircases, lifts
and fire escape ete. the Competént Authority can lnok into the objections of the
apartment owners but when statute has givan a discretion to the colonlzer to proviie
ar not to provide as per Section 3(f)(7) of the Apartment Act the facilities referred to
in Section 3(3)(a){iv) of Development Act, in our view no objection could be raised
by the apartment owners and they cannot claim any undivided interest over
those facilities except the right of user. In the instant case the apartment owners
have raised no grievance that they are being prevented from using the community
and commercial facilities referred to in Section 3(3)(aj(iv) of Regulation Act, but
they cannot claim an undivided interest or right of management over them
(emphasis supplied)
58. Although after coming into force of the Real Estate (Regulation and

Development) Act, 2016 in its entirety on 01.05.2017, the position has
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changed regarding common areas but keeping in view the fact that the
license for this project was granted much before coming into force of
the Real Estate (Regulation and Development) Act, 2016 hence the
common areas in this project seems to be governed by the provisions of
the Haryana Development and Regulation of Urban Areas Act, 1975 and
rules made there under and provisions of the Haryana Apartment

;P e-laws made thereunder, Even

with its proviso ﬂf

and commercial @ -

083 jhrnﬂ intents and
he governed by the definition as

zamjn&.:mrnu IHT framet Eﬁmunder Any contradictory

pmﬂﬂnﬂ," nfﬂun n.t
=t
Regarding the all | 2 complainant that cost of

community huiltﬂ\@@jﬂ:}ﬂiﬂ 'lg_iﬁ)f F;Ft':l(e&wd" from the allottees in
indirect manner for something what cannot be done directly. He has
alleged unfair trade practice by the promoter as mentioned in
paragraph 57, 58 and 59 above. The specific attention of the authority
was drawn towards the judgement of Hon'ble Supreme Court of India

mentioned therein,
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60. The relevant portion of the judgement is reproduced herein for ready
reference:
Cost not on Apartment owners:

“39, We have found that the Colonizer is legally obliged under Section
3(3){a){iv) of the Act to construct at his own cost the community and
commercial facilities stipulated therefn and an agreement has to be
entered into by the Colonizer with the DTCP under the Development
Act by which the Colonizer is prohibited by law fram recovering the

cost of providing those facilities from the apartment owners. The
operative portion af :‘hg agl ;mn:umd by the colonizer reads

ay follows: T T
b gt =i
j}  Thatonly ;nnvenMg sufficient for requirement of the

il & ed which shall be approximate one

wons covering @ maximum area of

Group Hous

k) ationol, #creational and cultural
s ) 3 . andands Fmﬂdﬁd in the
hall be provided,

gofstriict the primary-cum-
Hin u-". r L H_Eﬂ'f}' ﬂﬂ'd ﬂm ﬂ’d

50 aparkfo ptirpose, or if so desired by
the Govt, shall trinsfert Q -'u at any time free of cast land
t.hus set apart for-pr -- “cum nur:m}- school, community

m which case the Govt
'j tﬂ any person or
instruction m u u !nm! uul:hn.-l:;.r on such terms and

r f h'
a)  That t-'ur awﬂur shall abide b_,-:r the prnvisinns af the Haryana
Apartment and Ownership Act, 1983,

p)  That the responsibility of the ownership of the common areas
and facilities as well as their management and maintenance
shall continue to vest with the colonizer till such time the
responsibility is transferved to the owners of the dwelling units
under the Haryana Apartment and Ownership Act, T983.

40. Section 3(3){a)(iv) of the Development Act read with the above-
mentioned clauses in the agreement would indicate that awnership
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of the portion of the land set apart for the common areas and
facilities referred to therein vest with the Colonizer so alsa the
obligation at his own cost to provide those Jfacilities in the land set
apart for the said purpose. The Colonizer cannot recover cost af land
or the amounts spent by him for providing thase facilities fram the
apartment owners. It Is for the said reason that clouse 7 af Section
3(f) of the Apartment Act has not made it obligatory, on the part of
the Colanizer to include the community and commercial facilities in
the deciaration. If the colonizer includes the same within the
declaration, then Section 6 of the Apartment Act will kick in.
consequently, the apartment owners would be entitled to the
undivided interest in. o)
Sacilities provided ther
colonizer in purchasingghe fandand the cost of construction. In our
view, the coloni _ have.included the community and
fﬂmmercfﬂj‘r[ i ﬁm&wf@ Section 3(3)(a)(iv) of the
Development Agt ve the sameds meant for the benefit of the

ﬁ%’# aring the cost fncurred by the

i

gntire col .ﬁ -m
the co

which mrmr
well m

61. From the contentssHf®

59 above, the condition of Ticen er agreement in pursuance

to license gmnteHﬁeRyE Riﬁent and Regulation of

Urban Areas Act, 1975 and the Rules. nadethereunder and the Haryana

Apartment Elw:wr's‘ﬁiﬁ‘ﬁ.ct.\hlw?:'ﬂfﬂgedl to have been violated by the
promaoter, the complainant is advised to approach the Director, Town
and Country Planning Department, Haryana, Chandigarh for necessary
action in this regard,

vii. To order the respondents (R1 to R7) to keep deposited with
this authority, the entire RFMS deposit along with interest accrued
thereon in an interest-bearing deposit for and on behalf of R11,
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62,
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until such time R11 is handed over to a duly elected body of
resident owners.
The counsel for the complaint also drew the attention of the authority

to the fact that a principal amount of Rs. 18,32,45758/- as of
31.03.2020 was admittedly collected by R11 (erstwhile body
comprising of employees of the promoter) from all resident owners

towards RFMS (Annexure C9 at page 380 refers). The total saleable area

TR T
4,01, O
PRl o A

the affairs of the | 32, It was submitted by

'..'-.' y
A AT
|1 association u Q}E.ﬂ
P - .
the counsel for the complai rq{'th [l'. tﬂhﬂg‘ﬁﬁ minal prosecution has
1l ] I 1 i

:

\o \y
already been iniuﬁ\ﬁ'ﬂ‘fﬁqﬁm 0

upon the promoters tg 1

B i= h
s upder the IPC it is incumbent
“Fe l:'u .-"r"‘",u'r
_ -éh&‘_m_.lﬁ the R11 association and
' REG~
may accordingly be ordere authority. The obligation of the

promoter to haﬂq%ﬁﬁem to an association of
allottees under @ﬁ WWW}MM to restore the

security deposit collected to run the association. Handover with empty

coffers is no handover. The counsel for the complainant has emphasized
that authority has powers under section 34(f) to enforce compliance of
the provisions of the Act and those powers must be exercised to further

the ends of justice.
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63, The authority directs the inquiry officer/ auditing firms/ fact finding

team appointed under para 28 also to find out as how much REMS has
been collected from the allottees and whether the same has been used
for the purpose for which it was collected and what amount of RFMS is
transferrable now to the residential welfare assoctation,

viii. To order the respondents (R1 to R10) to settle all their
pending dues towards theirwvendors and pay all dues for and

) able to R11 which will be
settled by the Inqhinr l:ir.f Z  Th gmmuter is directed to
clear the dues wi fﬁ,b-ﬁ“ne M of inquiry report after

acceptance by the au of the promoter is invited

towards pmwslﬂ' m which is reproduced
below and accor e provision.
o |
11, Functions amd duie o1

(4) The promoter shall—

lg] pay all outgoings wntil he transfors the physical
possession of the real estate project to the allottee or the
associations of allottees, as the case may be, which he has
collected from the allottees, for the payment of outgoings
(including land cost, ground rent, municipal or other local
taxes, charges for water or electricity, maintenance

charges, Including mortgage loan and interest on
mortgages or other encumbrances and such other
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65.

66,

HARERA

liabilities payabie to competent authorities, banks and
[financial institutions, which are related to the project):

Provided that where any promaoter fails to pay all or any
of the outgoings collected by him from the allottees or any
lighility, mortgage loan and Interest thereon before
transferring the real estate project to such allottees, or
the association of the allottees, as the case may be, the
promoter sholl continue to be liable, even after the
transfer of the property, to pay such outgoings and penal
charges, if any, to the authority or person to whom they

; be lable for the cost of any legel

wpgreement for sale for any

i as the case may be not
W such apartment, plot or
[ any such marigage or

iv madeor created the thstanding anything
ined in-any other Taw for the
h

ime being in force, it
| nntnﬂicr the right and ﬂitﬁh!‘t of the allottes who
‘ paka ..! =i to tuk fc& apartment, plot or

Accordingly, promote <directed to settiéalldues in view of provisions

contained in section 11(4){g)and (h}arid an affidavit to have settled the

dues be submlmlh*hAgREM within 3 months.

M/s Victory h'allrycrnTy \Y{{ re Association is the
registered residential fars asw::latfnn of the IREO Victory Valley

Condominium Owners. It was alleged by the counsel for the
complainant that the earlier governing body of the RWA was truly not
representing the apartment owners in the project as the same was
constituting employees of the promoters and NOT ALLOTTEES within
the meaning of the Act.
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67. It was further submitted that vide order dated 06.10.2021, the District

Registrar, Firms & Societies, Gurugram appointed an administrator to
conduct the membership drive and hold elections for the governing
body of the association. The counsel for the complainant further
submitted that in the said order of District Registrar, Firm & Societies,
It was mentioned that the tenure of the erstwhile governing body
expired in July, 2018 and 1:h xfore, had no jurisdiction to run

by e,
Wty Hay

the affairs of the society, hi,
sian/deliberation on the lsstiesand as per records of

ok

rative part of the order of District

Registrar, Firms and»” sited vide endorsement no.

DR/DIC/GGM/1665d

FOC uced as under:

"After detailed disé

this office it ;1' ar that Vigtary, ValleyCondprtinium Owners Welfare
Association, IR A¥igtory Valley, Sector 6 Gurup A was registered under
the HRRS Act, 2012 Iy fuly, 2016 and the fenure'bf the governing body of
assoclation as ﬂwf‘w § two yegrs wiiic has been expired in year
2018 and now the gaverning b ppower to take any decision. The
counsel of managemen; earing for appointment of
Administrator to cond governing body of association

in view abaye conferred under sub
section 10 of E L mm Khetarpai, Director,
Ministry of Health & Fa - : Indin (Retd) R/o H.No. 846,
Ground Floor, % 240 : Wﬂﬂ&t Gurugram -
122001, is bei age the day to day

affair of association and to conduct the fresh elections of Governing Body
of Victory Valley Condominium Owners Welfare Association, IREQ Victory
Valley, Sector 67, Gurugram strictly as per the provisions contained in the
Bye-laws/HRRS Act/rules, 2012 and S0P guidelines issued by the
Govt/District Administration w.r.t. Covid-19, within a period of 3 months

The Administrator is further directed that the election process muist
be completed following the process of videography and the election be
conducted strictly as per the provisions contained by the Bye Laws/HRRS
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Act/Rules 2012 and guidelines issued w.rt. Covid-19 by the Govt and
Districe Administration”.

6B. Furthermore, the elections of the governing body have now been held

69,

70.

on 02.02.2022 under the supervision of administrator appointed by the
District Registrar of Firms and Societies, Gurgaon and approval of the
duly elected governing body has been issued under section 33 of the
Societies Act, 2012 and rule 19 made thereunder vide memo no, 2022-

The newly elected gnvernin :::_:,i :.;_..'. has taken over the charge and is
.
expected to discharg s ! @ bye-laws and will recover
the dues as per 'I:hﬂs 'F.!trs fﬁthitgﬁpe ; 9 ye- -laws provided in the
Haryana hpartmnt* nership JT:E. 983 a ¢ Haryana Apartment
p o] | |
Ownership Rules; % 7.
The authnrityisﬁ e ~'_:__.- tis'a matter of fact that the
promoter got the resldéntipl wellare,as soélation constituted and the

same was dec e deed of declar: and the dues of the
association of m .'.1-1  be ! under the Haryana
Apartment Dwn:‘rhn_:‘f;ii; H&an&’ %mqu /ﬂpartrnent Ownership
Rules and byelaws provided therein or the association of allottees of
which the present complainant is also a member may pursue any other
remedy, if available. If any bungling of funds has taken place that civil

and criminal remedy may be resorted to against the erstwhile members

of the governing body of the association.
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72,

73.
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ke  Toorder the respondents (R1 to R7), jointly and severally, to refund
to R11 the entire monies paid by R11 to DHBVN in the form af
penalties for its failure to install o permanent electricity connection
for the subject project and aiso excess monies paid by R11 on account
of higher billing rate for a temporary connection, with a direction to
keep the monies depasited with this authority in an interest bearing
deposit for and on behalf of R11, until such time R11 is handed over
to a duly elected body of resident owners.

The complainant has alleged that R11 is paying a penalty of
approximately Rs. 1 lac perﬁrqw%ﬂfnr supplying electricity using a

temporary connection. The | ta -years period would amount to

Rs. 36 lacs. ,.--%"H‘f:%
In this regard, the comp ! ':'--_-= inneXed 4, Technical Due Diligence
the M/s Cushman &
Wakefield as anne; -, e C-4 (Pape 83). el it is alleged that R11
Is paying an adr.l 5 lac per month in
electricity bill as a résult'of higher cost'6fpar unit of consumption on

temporary electricity conne

last 3 years. [Fagﬁ B E:
In response to th e cnun or the respondent no. 1 to 7 submitted
that they have apWMLW&%A&h&M for which they are

pursuing. The authority is of the view it is the responsibility of the
respondent to provide electricity connection and it is to be followed till
permanent electricity connection is made available. The responsibility
shall have to be discharged by the promoter to make arrangement of
electricity supply on the same rate as are charged by the DHBVN and
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penalty/surcharge, cost of diesel for providing electricity through
generators on account of the temporary electricity connection (which is
not sufficient to bear the load of the society) etc,, if any, shall be borne
by the promoter.

The complainant has not given any details as what refund are to be
made to M/s Victory Condominium Owners Welfare Association lLe,
R11, the monies paid by Rl_};;gjwagﬂ in the form of penalties for its

failure to install a perrnan"' '::.t. i "a'cit;.r connection for the subject
' ' uf

project and also excess %_LIEF ;rmd t:—er'Ll on account of higher billing
Qe 3 I\

| b 1-"

The inquiry officerf auditing firm/ fa;gt ﬂn;h,n@uam appointed in para

28 may also worlout this amount € | :h! promater version be

rate for a tempor

also taken into consideratjion, Regardin 2 directions to keep the monies
deposited with this :;L -
behalf of R11, until such tied
of resident uwue:}.% lsﬁg‘bsi‘;diy tﬁﬂ.-ﬁuthgrit},f that newly elected
body has taken over T“d the amuunt duehn:n ttns account against the

.r|_ "..I -\.

promoter payable to f R“Il shal ﬁ-e paid’ by l:he pmmater after the receipt

\ A
rtérest bearing deposit for and on

ed over to a dul y elected body

of report and accepted by the authority within 3 months,

x. To order the respondents (R1 to R7), jointly and severally, to
refund to R11 the entire monies spent on repairs and
maintenance by R11 till date, with a direction to keep the
monies deposited with this autherity in an interest-bearing
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76,

17,

78,

HARERA

deposit for and on behalf of R11, until such time R11 is handed
over to a duly elected body of resident owners.

The complainant has not given any details in this regard accordingly the
inquiry officer/ auditing firm/ fact finding team appointed under para
28 may also workout the quantum of any money on account of repairs

and maintenance by R11 till date if payable by the promoter. If any such

amount is payable by the prq L
within 3 months after I'Ef:%

ame shall be paid by the promoter
the report and accepted by the

'E“i
authority, el B T "fh
xi. To order the r&]mpdgntt [HJ. &MJ?‘HIMI? and severally, to
refund to & e entire mn::hs sp "nn purchasing water
from an extern al sou ~:,-*_ th a ru-‘ 1 to keep the monies
deposited wrﬁ] 1is aul ) / in an interest-bearing deposit

[ &

ti suchtime R11 is handed over to

The cumplalnant has not given Al Eteu]s as E n what basis the refund

J
to R11 is admlss I l%p‘ﬁﬁII

from external mqr:ﬁl No details ﬁau;ihpeﬁ»gfheﬁ regarding the monies
S L1 : ) |~ f ""\-\. (- -\.. J &

on purchasing water

spent by R11 in ﬁis regard. The promoter is responsible to provide
permanent water supply arrangement and same is chargeable as per
HUDA/ MCG rates.

The inquiry officer/ auditing firm/ fact finding team appointed under
para 28 may also workout this amount if payable by the promoter. The

respondent promoter version be also taken into consideration.
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79,

Regarding directions to keep the monies deposited with this authority
in an interest bearing deposit for and on behalf of R11, until such time
R11 is handed over to a duly elected body of resident owners, it is
observed by the authority that newly elected body has taken over and
the amount due on this account if any against the promoter payable to

R11 shall be paid by the promoter after the receipt of report and

accepted by the authority wiﬂ‘lii} {i‘ mnnﬂ'ls

| to R7) to refund to R11 at least
by R11 till date from the

to keep the monies
deposited rest-bearing deposit

for and on X ﬂ%ﬁ?ﬂ%milismaedwerm

xii. To order the raspund
50% of the CAM chs

a duly el

The complainant ha%tn&!#iwj; any ung@f ,péasﬁn for this relief as why
to refund to R11 atle&sl: Flf%p&f;:am;vﬂfi;he CAM charges collected by

R11 till date ﬁ'umre der wm';,& Hewig glected governing body
has already tak Eﬁe M/s Victory Valley

Condominium W{%Mﬁﬁd}hem is no reason as to
why to keep this monies deposited with the authority.

xiii. To order the respondents (R1 to R10) to convey/formally
handover all the common areas including the three
community buildings to R11
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0. The discussion on common area have been given on pre-pages. The

common areas are defined in the section 3(f) of the Haryana Apartment

Ownership Act, 1983 which provides as under;

3f) “common areas and facilities” unless otherwise provided in the
declaration or lawful amendments thereto, means.-

(1] the land on which the building is located;

(2) the foundations, columns, girders, beams, supports, main walls,
roafs, halls, corridors lobbies, stairs, stair ways, fire escapes and
entrances and exits aftha b ]

(3) the basemen -1: ey

(4] arthe odpingrofjanitors or persons employed for

(5] haspower, light, gas, hot and

‘wir conditioning and

(6] 8, compressors, ducts

ﬂﬁcfﬁuﬂﬂm: existing for
(7) st

Wetessary or convenient to its
v or nﬂrmu'mr in common use;

!z!,a% REB dopendent o
81. The definition o is dependent on the
declaration or Iawﬁ‘;ﬁ,“%@% Pgﬂhﬂve definition given

in the Apartment Ownership Act, 1983 which commences with the

(8]

words “common areas and facilities” unless otherwise provided in the
declaration or lawful amendments thereto. Accordingly, the common
areas are declared in the deed of declaration filed by the promoter
within specified period after obtaining occupation certificate. The

complainant has not specifically mentioned as which commaon area as
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declared in the deed of declaration has not been handed over to
respondent R11 i.e, M/s Victory Valley Condominium Owners Welfare
Association.

Further as per 3(f)(7) it is provided that such community and
commercial facilities as may be provided for in the declaration are part
of the common areas and facilities and it is quite clear that it is left to
the promoter to declare the community and commercial facilities in the

”'ﬁ"‘ sed of declaration.

1:'?*"

the Haryana Development #nd-Regulation of Urban Areas Act, 1975 and

Rules made theH Arﬂ‘nElM Haryana Apartment

Ownership Act, 1 ven-the Town 'j Planning Department
?Ei? IIXUI\TIX 90
Government of Haryana vide memo no. Misn:- 2"35;"21321 /1775 dated
25,01.2021 issued policy directions under section 83(1) read with its
proviso of the Act of 2016, regarding treatment of community and
commercial facilities falling in license colonies as under;
B. Treatment of community and commercial facilities falling in
licensed colonies: In order to resolve the situation arising out of

conflicting definition of common areas in the RERA Act, 2016, vis-a-
vis the Haryana Apartment Ownership Act, 1983, for all intents and
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purposes, the common areas shall be governed by the definition as
provided under the special Act of 1983 ibid in force in the State since
£8.09.1983 and Rules of 1987 framed thereunder. Any contradictory
pravision/ definition an existing in the RERA Act, 2016 shall be
considered ta be redundant for all facts and purposes.

84, It was submitted by the complainant that there are three community

H5.

86,

sites in the subject project namely community bullding - I; community

building - Il and community building - 111 which have been mentioned

in the deed of declaraunn Eﬁri'tu‘.‘]‘&atlﬂn facility /club-1, recreation

facility /club-1] and recreatio i- i ﬁ‘ elub-111 having an areaof910.719
;1 .

sq.mtrs.; 370.253sq.mtrs q.mitrs, respectively, The FAR

s have been' ) med out of the available
noter, \'\ ority hereby make a

-": d Country Planning

for these communi yh
J/sanctioned FAR @ |
reference of the matte

m
Department, Haryapa, ) lapification in this regard

whether community by . cin b be handed over to the
association of allottees @J ject, particularly in light of

fact where such H‘nﬁnﬂlmn constructed out of

sanctioned FAR

The complainan t%‘lﬂj %&Q&Mﬁat common facilities
transferrable to resident welfare association have not been developed
by the promoter and mentioned in the deed of declaration.

The authority hereby directs the promoter to transfer the common
areas and facilities as per the deed of declaration filed under the
provisions of the Haryana Apartment Ownership Act, 1983 and the
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B7.

g8.
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rules and bye-laws made thereunder, within one month if some or all of
these have not been transferred earlier to the M/s Victory Valley
Condominium Owners Welfare Association,

xiv. To order the respondents (R1 to R7) to allocate at least 35 sqm
of usable parking space for two independent car parking as
per the sanctioned plan.

As per the statement of ﬂcmg:}_‘ ;‘3 n 15.11.2017 in respect of the unit

i.'\:"
=

Lac have been shown to have

;;;

1 his complaint submitted that

.rfn-

the complainant 615 @%mhif !Ehﬂk!ﬂ.d‘qurprlﬂe that two parking
spaces allocated fo '_ aparl:mnmtuf the ::uﬂq?lalnant 15 also violative

of the sanctioned plan, wl'#tl%m‘gﬂ 2s for 35:5qm of parking space in
the basement. Ung -‘: :5a % Code this space should be
1.5 equivalent car spac l ._":; 6 e ECS being 32 sqm for
basement. Be that as it iay, the'réspc .ents have not even provided

sanctioned 35 W ﬁcﬁw?’%ﬂﬂng spaces are one

behind the other ‘&E“Pﬂfﬁlcred smtabemegn gumiatmn pillars such
one car cannot be removed unless the uthérl! removed first. Parking
the car in the constricted space getting in and out of the car is a
cumbersome experience every time,

The authority after consulting department of town and country
planning observes that to meet the parking requirements, a general

prineipal of making provision @ 1.5 times of main dwelling units is
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B9.

HARERA

required to be provided. Further for the purpose of calculations area
norms for each ECS/ PCU have been prescribed depending upon the
location of purposed parking as the same Is provided at basement level,
stilt level or even at open surface level with a further proviso that at
least 50 percent parking spaces shall be covered parking spaces. The
norm for basement parking for 1 ECS is 35 sqm (at the time of approval
of this project), 30 sqm for LE ilh i ﬂ{ll parking and 25 sqm for 1 ECS
parking at surface ground I: ’;&F oy BEA there is no mention of area
of car parking. Only tw .'- ;-- ave been alleged to have

.l‘ll ,'1 NATE. |,F; COTT
been allotted to Ny, t T P

the size of car parking spa i;_ﬂ bee
A4 ER
buyer agreementiin“the same proje

parking spaces are mentiofed not theSizé-

nant failed to produce

sriginal allottee where

specified, From a similar builder
,’" - gatl ered that number of

The equivalent car space f‘e}:sﬁ s{qufnﬁf nasement Is for the purpase of

calculation nftn%kﬂﬁz&%i{ ment which include
individual parking spaces lation space, margin
for structural tlEmenLJ gg@ cgumﬁ(:l‘ turning radius, etc.
Individual parking space is never calculated on the basis of equivalent
car space which is a concept use for gross parking requirements taken
collectively. Accordingly, the authority observes that there is no
ambiguity in allotment of parking space. The parking space allotted is

an integral attachment with the unit and it cannot be treated in isolation
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90,

91

92.

HARERA

or sold separately. There is no violation of the sanctioned plan in
allotment of parking space to the complainant. Although the problem
faced by the complainant is genuine and if some solution could be
worked out to the satisfaction of complainant it would be a welcome
step. Keeping in view the individual problem of the allottee the resident
welfare association may accommaodate him, and alternate parking space
may be allotted to her.

3
The complainant has not gi *

"%?gardmg saleability of

licenses were issued
has already decided

as per provisions of

builder buyer agree p.,ﬁ] et 57
’
xv. To penalize the respu‘h:luntr.m‘fn R7) for offences committed
by them under section 59, 60, and 61 of the Act and earmark a

percentage of the pena‘.l’tles as ﬂﬂemeﬂ fit by this authority for

oot e

the benefit hgn{ ect project,
This issue has been dealt in detail in relief no. 1 above,
Directions of the authority
Hence, the authority hereby passes this order and issues the following

directions under section 37 of the Act to ensure compliance of
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obligations cast upon the promoter as per the function entrusted to the

authority under section 34(f):

it

iw.

The respondent promoters are in violation of section 3 of the Act
of 2016 which is punishable under section 59(1) of the Act of 2016
and accordingly the authority imposes a penalty of Rs. 25 lacs on

the promoters’ company.

The authority directs the's '-.'. dents’ promoters to submit an

. '-.'1 . = ..J-J

failing whic:ggjzrﬁ%i:n@ offi th authority is directed to
file a complaint| e magistrate of etent jurisdiction for
Act of 2016,

any to submit record
of all allottees i’ they =_ orme DPI within one month.
Furthermore, an affi mitted by the respondent no.
3, who is th%eﬁ E&wﬁl@R ﬁ% promoter's company
and responsible for running day to-day affairs of the company or in
case, respundE:nﬂltIHE'l.;E’a'iskﬁ;Jt EEE%& Jért'iflﬁng Officer, then any
authorized representative/key managerial Ffunctionary, duly
authorized by the Board in its meeting to submit the requisite
information required for registration.

The authority directs that the account of the respondents’

promoters in which the sale consideration of the already sold unit
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is being received is freezed till further orders of this authority and

the promoters are restrained to withdraw any amount from the
said account.

v. The authority ordered an enquiry under section 35({1) to be
instituted in the affairs of the respondents’ promoters with regard
to the [ssues as mentioned in para 28, 63, 75, and 76 of this arder
and also other IESEIIEE ;a lern:;fu‘uir?,-r officer specifically in

S0 -' uf‘?/i:mieﬂ whether some
I %ﬁ@mm The authority further

diversions of fund
directs the inguiry Wg firm/ fact finding team to

submit its &Hﬂrﬂ( Eﬁﬂry within two months.
The remun h'_-,r officer/ auditing
firm/ fact ﬂmm aljcﬂ au[hnﬁty for conducting this
inquiry. Furthermore, the report as submitted by the inquiry
officer fauditing firm/ fact finding team be examined by the
planning branch of this authority and if violations are noticed, the

matter be placed before the authority for initiating further action

as per provisions of law. The copy of the said report may also be

Page 73 0f 76




HARERA

2 GURUGRAM Complaint No. 2785 of 2021

vi

vil.

vili.

fx.

sent to the complainant and respondent no. 11 with a liberty to
them to join as party in the penal proceedings against the
promoters. The promoter shall discharge its liability within 3
months of receiving the report and acceptance by the authority.

The respondent promoters are directed to clear all the pending
dues as are ascertained by the inquiry officer/ auditing firm within

1 month of receipt of

authority.

months of this order.

The aumnﬂHﬂﬂRﬁMmmem to depaosit the
cost of incm?phte develo ymanl: of dues to the
resident welkféj M|gﬁ a snpm RERA account to be
opened while registering the project.

The authority directs the respondents’ promoters to complete the
subject project and obtain the completion certificate from the

competent authority w.r.t the subject project. The respondents’

promoters are also directed declare the timeline for completion of
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subject project and obtaining the completion certificate from the
competent authority.

% The authority directs the respondents’ promoters to transfer the
common areas and facilities as per the deed of declaration filed
under the provisions of the Haryana Apartment Ownership Act,

1983 and Rules and byelaws made thereunder, within one month

if some or all of these

& not ot been transferred eartier to the M/s
'n.“"*.l 3

! EF-
Victory Valley Condomi 'ﬁ’—uﬁfﬁt ers Welfare Association.

xi. The authority furthef

xii. The directions give:
and not found 'n-=. '1:--. ebe also complied with by all

concerned. H A R RA
The directions o pendent of the fact-
finding inquiry s%uﬁmmeﬁhﬁmmm the time frame
as provided in the directions and such directions of the authority which
are dependent on the fact-finding inquiry will be taken up after the
inquiry report is received and accepted by the authority either with

modifications or wltimut modifications. The copy of the same shall be

supplied to both the parties and the matter be taken up thereafter
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