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HARERA
1. The present com e complainants/allottees in
Form CRA und @[‘:T?ngﬁgr\z te (Regulation and
Development) Act, 2016 (in short, the Act) read with rule 28 of the
Haryana Real Estate [Regulatimin and Development) Rules, 2017 (in

short, the Rules) for violation of section 11(4)(a) of the Act wherein it

is inter alia prescribed that the promoter shall be responsible for all
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obligations, responsibilities and functions to the allottee as per the

agreement for sale executed inter se them.

Since, the buyer’s agreement has been executed on 20.05.2013 i.e.
prior to the commencement of the Act ibid, therefore, the penal

proceedings cannot be initiated retrospectively. Hence, the authority

has decided to treat the present complaint as an application for non-

ey
compliance  of  statutory 3 abl
N

oK ~:i-' '1r_‘*.f'

ms ofisection 34(f) of the Act ibid.

gation on  part of the

promoter/respondent in te

sale consideration, the

amount paid by the compla ased handing over the

possession, dela gtailed in the following

tabular form:
S.No. | Heads
1. Project name andJocatio , Sector 102, Gurugram,
2, Project area a3 ~1.13:531 ac
3. Nature of the'groject | | E l J E golony
4, DTCP license no. and validity | 75 of 2012 dated 31.07.2012
status || Valid/renewed up to 30.07.2020
5. Name of licensee ' | Kamdhenu Projects Pvt. Ltd. and another C/o|
| | Emaar MGF Land Ltd.
6. HRERA registered/ not registeredTi Registered vide no. 36(a) of 2017 dated
05.12.2017 for 95829.92 sq. mtrs.
HRERA registration valid up tn| | 31.12.2018
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HRERA extension of
registration vide no.

01 of 2019 dated 02.08.2019

Extension valid up to

31.12.2019

Occupation certificate granted
on

16.07.2019
[annexure R7, page 124 of reply]

Allotment letter dated

28.01.2013
[annexure P1, page 38 of complaint]

Unit no.

GGN-23-0301, 3™ floor, building no. 23

: Jgnnexure P2, page 56 of complaint]

10.

11.

agreement

12.

Payment pla

13.

Total cong
statement |o
03.09.2021¢

14,

Total

15.

16.

possession
of the sai
months from the date of start of
construction (20.06.2013)
grace period of 5 months, fa
applying and obtaini
completion certificat
occupation certificate in respe
of the unit and /or the project.

[Page 69 of complaint]

ote: G Mrind is not included]

 r

Date of offer of possession to
the complainants

19.07.2019
[annexure R10, page 131 of reply]
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18. Unit handover dated 03.01.2020
[annexure R11, page 138 of reply]
19. Conveyance deed executed on 16.01.2020
[annexure R12, page 139 of reply]
20. Delay in  handing over | 3 years 2 months 30 days
possession w.e.f. 20.06.2016 till
19.09.2019 i.e. date of handing
over of possession |
21. Delay compensation already | Rs.4,08,477/-
paid by the respondent in te
of the buyer’s agreement asp
statement of 'F .E
03.09.2021 at page 121 of reph HoR
Facts of the complaint

the respondent where 35 --;--- explained the project

details and HWRaE RA& project like Joggers
Park, ]ugge g pool, amphitheater
and many more. RL?C;‘RZ& Ms the complainants
enquired about the availability of flat on 3™ floor in tower 23
which was a unit consisting I;area of 1650 sq. ft. It was assured to
the complainants that the r#spundent has already processed the

file for all the necessary If'sancl:iuns and approvals from the

appropriate and concerned Puthurities for the development and
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il.

completion of said project on time with the promised quality and

specification. The respondent had also shown the brochures and
advertisement material of t‘-ne said project to them and assured
that the allotment letter andi builder buyer agreement for the said
project would be issued to t]jmm within one week of booking. The

complainants, relying upon those assurances and believing them

to be true, booked a r t bearing no. 0301 on 3 floor
in tower no. 23 inthe s measuring approximately super
area of 1650 sg j_ ey paid Rs. 7,50,000/- as
booking amo

That on 28.01:2013, ap g nately after-1 year, the respondent
| | b 1<

issued a pr 1 - [aining very stringent

and biased g which /are illegal, arbitrary,

unilateral and diSerinjina p.pature because every clause was

drafted in a
of pruwsmH ants, will cost them

forfeiture uf@{ﬁ F\E{}@Qﬁ Me of unit. Respondent

exceptionally increased the net consideration value of flat by

e breach of unilateral terms

adding EDC, IDC and PLC and when complainants opposed the
unfair trade practices of respondent, they were informed that
EDC, IDC and PLC are just the government levies, and they are as

per the standard rules of gux}emment. Further, the delay payment
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i,

charges will be imposed F) 24% which is standard rule of
company and company will also compensate at the rate of Rs.
7.50/- per sq. ft. per month l case of delay in possession of flat by
company. Complainants opposed these illegal, arbitrary,
unilateral and discriminatory terms of provisional allotment

letter but there was no othe option left with them because if they

it

the construction of the said flat a liver its possession within a
period of SHA th afive grace period thereon
from the da@ @W@F@A %4 proposed possession
date as per buyer’s agreemeint was due on 20.06.2016. However,
the respondent has breached the terms of said buyer’s agreement
and failed to fulfill its obligations and has not delivered
possession of said flat within the agreed time frame of the buyer’s

agreement.
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iv.

That from the date of booking 30.01.2012 and till 19.07.2019, the

respondent had raised various demands for payment of
installments towards sale consideration of the said flat and the
complainants have duly pai| and satisfied all those demands as
agreed in the flat buyer's ag‘reement without any default or delay
on their part and had aLJu otherwise fulfilled their part of
5'1“?? "i;ﬂat buyer’s agreement. The

L
Anatn
i LS L=
,ﬁl‘:}-uﬂ'{.‘rt
S

"4 1
complainants were and'haJde al

obligations as agree

t
agreement, |the | sales

Rs.94,99,250 /= (Whieh ing ' ges towards basic price of
Rs.75,88,350 /5 E ‘ )C ¢ 200/-, club membership of
Rs.50,000/-, IF ' pappark of Rs.3,00,000/-, PLC
for joggers Rs.3,30, - and PLC for central greens
of Rs.4,95,0 sivelof s GST. But later at the
time of @@R Lt_l@%ﬁl{:Mas increased sale
consideration to Rs.95,29,326 /- without any reason for the same
and the respondent also cba'rged IFMS of Rs.82,500/- separately
whereas IFMS charges were already included in sale

consideration. That way the respondent charges IFMS twice from

the residents. The respondent increased the sale consideration by
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vi.

vil.

Rs.1,12,576/- without any reason which is illegal, arbitrary and
unfair trade practice.

That as per the statement dated 29.07.2021, issued by the

respondent, the complainants have already paid Rs.1,03,21,562/-

towards total sale consideration and applicable taxes as

demanded by the respnnde t frnm time to time and now nothing

Respondent demanded-Rs towards two-year advance

maintenan hich was never agreed
under the iﬂ?m nt also demanded a
lien marke@U@{,}@R?ﬁ\ xt of future liability
against HVAT which are also unfair trade practice. The
respondent demanded Rs. 3;51,84(1{- towards e-stamp duty and

Rs.45,000/- towards registration charges of above said unit in

addition to final demand raised by respondent along with offer of

Page 8 of 43



HARERA

- GURUGRAM Complaint No. 3391 of 2021

viii.

possession. The respondent gave physical handover of aforesaid

property on 03.01.2020.

That after taking pnsss.-ﬁsiun of flat on 03.01.2020, the
complainants also identified some major structural changes
which were done by respirndent in project in comparison to

features of project narrated to them on 30.01.2012 at the office of

this project. % .

That the r dent | in a_very deficient, unfair,
wrongful, frﬂ RE g the said flat within
the agreed @@%@%AMEI"S agreement and
otherwise. That on 19.07.2019, there has been total delay of 3
years. The cause of actii{;n accrued in the favour of the
complainants and against the respondent on 30.01.2012 when the

|
said flat was booked by the complainants, and it further arose

when respondent failed/neglected to deliver the said flat on
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proposed delivery date. Th? cause of action is continuing and is

still subsisting on day-to-day basis.

Relief sought by the complainants

The complainants are seeking thj following relief:

i.

ii.

1.

iv.

Vi.

Direct the respondent to pay interest at the rate of 18% on

account of delay in offering possession on the amount paid by the

pssary instructions to the

len marked over FD of

Rs.Z,l?,ﬁMH ﬂeﬂ: the pretext of future
payment of A RF
Direct the %R [t_d @ RAMasurement done by

independent architect and Zurnish the report of actual size of flat
to complainants and adjust tilE cost in accordance with actual size

deliver to the complainants. ‘

Direct the respondent to ch:irge electricity charges in accordance

with consumption of units by complainants and restrain the
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vii.

The respondent
grounds:

respondent from charging ixed minimum charges on electricity
meters.

Restrain the respondent to charge fixed monthly charges for
electricity and restrain the respondent to charge Common Area
Electricity Charges till respundent did not submit the actual
consumption of electricity ft common area and till respondent
installed a temporary ele w 2 meter from electnclty distributor

licensee (DHBVN) for theirpel } ing

*fru_-\ "‘!-'-'
r.
L 1'
.

retrospective in naturé™Fhesprovisions of the Act cannot undo or

modify the tH
into effect of the

the Act appl

n y £xecuted prior to coming
e mﬁ:‘n tted that merely because
[2 e registered with the

authority, the Act cannot be said to be operating retrospectively.

The provisions of the Act relied upon by the complainants for
seeking interest cannot be called in to aid in derogation and
ignorance of the provisions of the buyer’'s agreement. The interest
is compensatory in nature and cannot be granted in derogation

and ignorance of the provisions of the buyer’s agreement. It is
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ii.

iii.

further submitted that the interest for the alleged delay
demanded by the complainants is beyond the scope of the buyer’s
agreement. The complainahts cannot demand any interest or

compensation beyond the terms and conditions incorporated in

the buyer’s agreement.

That the complainants vidé an application form applied to the

the said umt in_thei favu " erea er, a buyer’s agreement was
executed b the respondent on

20.05.2013. U R U R

That the complainants were lrreguée\m payment of instalments.
The respondent was constrained to issue reminders and letters to
the complainants requestingé them to make payment of demanded
amounts. Various payment request letters, reminders etc, were
sent to the complainants by the respondent clearly mentioning
the amount that was outstanding and the due date for remittance
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iv.

of the respective amount~ as per the schedule of payments,
requesting them to timely discharge their outstanding financial
liability but to no avail. Statément of account dated 03.09.2021 as
maintained by the respon] ent in due course of its business

depicts delay in remittance of various payments by the

complainants.

P d _'_ll-,': :? AL

aale st lette

S S

respondent and flout qll‘ (“making timely payments of the
i

!

S an essenti

| 85 enornods business losses to the

cQmp W o ignore all these aspects
and wilfully defaulted in maKing timely payments. It is submitted
that the res SR@M] allottees earnestly
fulfilled its ~obligati ! uyer's agreement and
completed QLJRLIE otsly ssible in the facts and
circumstances of the case. Therefore, there is no equity in favour

of the complainants.

That clause 14(b)(v) of the buyer’s agreement provides that in the
event of any default or delay in payment of instalments as per the

schedule of payments incorporated in the buyer’s agreement, the
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time for delivery of possession shall also stand extended. Clause
16 of the buyer’s agreement further provides that compensation
for any delay in delivery of possession shall only be given to such
allottees who are not in d;efault of their obligations envisaged
under the agreement and vﬁiho have not defaulted in payment of
instalments as per the I:Ta}rment plan incorporated in the

agreement. It is submitted that the complainants had defaulted in

respondent itself inftse ‘T“'W e project and has diligently
developed the project in quéStion. The respondent had applied for
occupation AﬂREMaﬂun certificate was
thereafter is i un @ ondent vide memo bearing
no. ZP-BSSELJMGRW 16.07.2019. It is
pertinent to note that once an application for grant of occupation
certificate is submitted for approval in the office of the concerned
statutory authority, the respondent ceases to have any control
over the same. The grant of sanction of the occupation certificate

is the prerogative of the concerned statutory authority over

which the respondent cannot exercise any influence. As far as the
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vil.

Viil.

respondent is concerned, it has diligently and sincerely pursued
the matter with the concerned statutory authority for obtaining of
the occupation certificate. No fault or lapse can be attributed to
the respondent in the facts and circumstances of the case.
Therefore, the time period Ltjlised by the statutory authority to
grant occupation certiﬁcatfe to the respondent is necessarily
required to be excluded from computation of the time period

registration and the validity of registration certificate was
extended tﬂHAE M the respondent has
delivered po ono edyin the relevant part of
the project, q;mgztjg m not been extended
thereafter.

That the complainants were offered possession of the unit in
question through letter of offer of possession dated 19.07.2019.
The complainants were called upon to remit balance payment

including delayed payment charges and to complete the
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necessary formalities/documentation necessary for handover of

the unit in question to the complainants. However, the
complainants approached the respondent with request for

payment of compensation for the alleged delay in utter disregard

of the terms and cundiﬁ?ns of the buyer's agreement. The
respondent explained to ﬁhe complainants that they are not

n in terms of the buyer's agreement

entitled to any compensatio

complainants to obtain
rther requested them to

€ unit in question after

ix. That the com lama not pay any heed to the legitimate, just
and fair rﬂﬁ he Ey and threatened the
respondent | ted litigation. The
respondent mmﬁj—mrrameﬂ controversy
needlessly instigated by the complainants proceeded to credit an
amount of Rs.4,08,477 /- to d‘le account of the complainants in full
and final satisfaction of the alleged grievances. Moreover, it is
pertinent to mention that the respondent has also credited a sum

of Rs.76,759/- as benefit on account of anti-profiting and Rs.269/-
for early payment rebate. Without prejudice to the rights of the
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xi.

respondent, delayed interest if any has to calculated only on the

amounts deposited by the|allottees/complainants towards the
basic principle amount of the unit in question and not on any
amount credited by the respondent, or any payment made by the
allottees/complainants tuwTrds delayed payment charges or any

taxes/statutory payments eT.

That after receipt of E}l C g Feiaid amount, the complainants

rﬁ‘ﬁ:& it to deliver the
possession of the unit i'—i.-ﬁ’-'-‘;'*--'z’3"f- n. A unit handover letter dated
03.01.2020 was eXequ -;*TE{

nent letter or the buyer's
pants have intentionally

order to generate an

commitments. No“catisejof action has/arisen or subsists in favour
of the complain to_Institute or prosecute the instant
complaint. KR&E e eferred the instant
complaint o I f; aneous grounds in order to
needlessly ﬂgumdggﬁ dent.

That after execution of the unit handover letter dated 03.01.2020
and obtaining of possession of the unit in question, the
complainants are left with no right, entitlement or claim against
the respondent. It needs to be highlighted that the complainants
have further executed a conveyance deed dated 16.01.2020 in
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il

respect of the unit in question. The transaction between the
complainants and the resp | dent stands concluded and no right
or liability can be asserted ithe respondent or the complainants
against the other. It is pertinent to take into reckoning that the
complainants had obtained ?nssessiun of the unit in question and

has executed conveyance d?ed in respect thereof after receipt of

requirement for
the project in question.
tfees default in their

effect on the operations

project increases eMtia

losses befalHuﬁ Tespor
default of s es, has d earnestly pursued
the development TRUM rr?m and has constructed

the project in question as expeditiously as possible. It is

respondent, despite

submitted that the construction of the tower in which the unit in
question is situated is cnmﬁlete and the respondent has already
offered possession of the unit in question to the complainants.
Therefore, there is no defau[t or lapse on the part of the

respondent and there in no equity in favour of the complainants.
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Itis evident from the entire sequence of events, that no illegality

can be attributed to the respondent. The allegations levelled by
the complainants are totally baseless. Thus, it is most respectfully
submitted that the present complaint deserves to be dismissed at
the very threshold.

Jurisdiction of the authority

District for all -'u-

present case, H a mmmin the planning
area of Gurugr R ority has complete
territorial juﬁsdi@@@@@&/&g%plaint

E.Il Subject-matter jurisdiction

Section 11(4)(a) of the Act provides that the promoter shall be
responsible to the allottee as per agreement for sale. Section 11(4)(a)

is reproduced as hereunder:
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11.

Section 11

(4) The promoter shall-

(a) be responsible for all obligations, responsibilities and

functions under the provisions of this Act or the rules and

regulations made thereunder or to the allottees as per the

agreement for sale, or to the association of allottees, as the

case may be, till the conveyance of all the apartments, plots or

buildings, as the case may be, to the allottees, or the common

areas to the association of allottees or the competent
authority, as the case mfvy be;

Section 34-Functions of the Auth,

34(f) of the Act prav:f es boBnst "campﬁance of the obligations cast
upon the promoters, the allogtées and the real estate agents under this Act
and the rules and regulatipns made there der.

stage.

Findings on the m espondent

F1 Objection regardi ' f authority w.rt. buyer's
agreement e EH Mﬁr force of the Act and
provisions o t nature

The respondent raised an objection that the provisions of the Act are

not retrospective in nature and the provisions of the Act cannot undo

or modify the terms of an agreement duly executed prior to coming

into force of the Act. The authority is of the view that the Act nowhere

provides, nor can be so construed, that all previous agreements will be
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re-written after coming into force of the Act. Therefore, the provisions
of the Act, rules and agreemjt have to be read and interpreted
harmoniously. However, if the Act has provided for dealing with
certain specific provisions/ situation in a specific/particular manner,

then that situation will be dealt with in accordance with the Act and

the rules after the date of coming into force of the Act and the rules.

1e provisions of the agreements

5. The said contention has been

in handing over the
e mentioned in the
oter and the allottee
ndel the provisions of RERA,
\Wreyise the date of completion of

' Secﬁon 4. The RERA does not

jetwe e flat purchaser and

é_"

contemp T of-¢ : 4G
the pmmH:A '

122.  We have state .'-' ovisions of the RERA
are not n n 1y Lo same extent be having
a mmmm on that ground the
validity o e challenged. The

Parliament is competent, enough to legislate law having
retrospective or retroactive effect. A law can be even framed to
affect subsisting / existing cantractual rights between the parties in
the larger public interest. We do not have any doubt in our mind
that the RERA has been framed in the larger public interest after a
thorough study and discussion made at the highest level by the
Standing Committee and Select Committee, which submitted its
detailed reports.”
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J
12. Also, in appeal no. 173 of 2019 titled as Magic Eye Developer Pvt. Ltd.

Vs. Ishwer Singh Dahiya, in urdIr dated 17.12.2019 the Haryana Real

Estate Appellate Tribunal has observed-

"34. Thus, keeping in view our aforesaid discussion, we are of the
considered opinion that the provisions of the Act are quasi

retroactive to some extent m operation and M&mﬂmm

possession as per the“teri "n:_:-.." 'ndfnons of the agreement for
sale the allottee shaﬂ titled to the interest/delayed possession
charges on the rea e riite Yrin grest as provided in Rule 15 of

Lt the: .-‘ 1 ! gutiate any of the clauses
contained therei ergfor of the view that the
charges payable RERA payable as per the
agreed terms an@r@i}ﬁ%}'@wﬁ Mement subject to the

condition that the same are in accordance with the plans/permissions
approved by the respective departments/competent authorities and
are not in contravention of the Act, rules and regulations made

thereunder and are not unreasonable or exorbitant in nature.
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FIl Objection regarding exclusion of time taken by the competent
authority in processing the application and issuance of
occupation certificate

14. As far as contention of the respondent with respect to the exclusion of

time taken by the competent authority in processing the application
and issuance of occupation certificate is concerned, the authority

observed that the respondent had applied for grant of occupation

certificate on 11.02.2019 . _,E.,,- -=
ﬁ#-

AD(RA)/2018/16816 dated 1t fﬁd‘“ 9 the occupation certificate has
been granted by the gohy -r‘lr""?‘ under the prevailing law.

@ﬂg

application subn

certificate. It is ‘e Oecupation certificate dated
16.07.2019 that ar _, ant of OC was applied
on 11.02.2019 as fire nt authority was granted

only on 30.05.2019 which is ffient to the filing of application for

occupation cemﬂ A RE&M HSVP, Panchkula has
submitted his r@stj ﬁﬂcj@ I—?mﬂ the said project on

19.06.2019. The District Town Planner, Gurugram and Senior Town
Planner, Gurugram has submitte’lgd requisite report about this project
on 03.06.2019 and 10.06.2019 respectively. As such, the application
submitted on 11.02.2019 was incomplete and an incomplete

application is no application in the eyes of law.
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15. The application for issuance of o¢cupancy certificate shall be moved in

the prescribed forms and accompanied by the documents mentioned
in sub-code 4.10.1 of the HaryrI;’a Building Code, 2017. As per sub-
code 4.10.4 of the said Code, after receipt of application for grant of

occupation certificate, the cnmpletent authority shall communicate in

writing within 60 days, its decisiun for grant/ refusal of such

F.IIl Whether signing e over letter or indemnity-cum-
undertaking at the timéc -.u on extinguishes the right of the

allottee to c I
16. The respondent HARE KAﬂﬂg possession of the
subject flat vid@:@ @[@ @vr&;&{[\ﬁed 03.01.2020, the

complainants have certified themselves to be fully satisfied with
regard to the measurements, location, direction, developments et
cetera of the unit and also admitted and acknowledge that they do not
have any claim of any nature whatsoever against the respondent and

that upon acceptance of pussessliun, the liabilities and obligations of
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1P

18.

the respondent as enumerated in the allotment letter /buyer’s

agreement, stand fully satisfied. ’Ihe relevant para of the unit handover

letter relied upon reads as under

“The Allottee, hereby, certifies that he / she has taken over the peaceful
and vacant physical possession of the aforesaid Unit after fully satisfving
himself / herself with regard to |r'.':s measurements, location, dimension
and development etc. and hereafter the Allottee has no claim of any
nature whatsoever against the, Company with regard to the size,
dimension, area, location and-legal: qal s é’! s of the aforesaid Home.

Upon acceptance of possés “&‘*““" 2 dic dbilities and obligations of the
Company as enumerated inf _‘_' f-':ru n ent letter/Agreement executed in
favour of the Allottee stand.sati.

In the complaint beagi i’b

Emaar MGF Land Lik

possession charg q‘q.

aforesaid order, the eamplai

charges as per pr 0 . Hmtlg of indemnity at the

time of possession ofunit hando

F.IV Whether mm eed extinguishes the
right of the on charges

The respondent submitted that ;he cumplamants have executed the
|

conveyance deed on 16.01.2020 and therefore, the transaction

between the complainants and the respondent have been concluded

and no right or liability can be asserted by respondent or the

complainants against the other. Therefore, the complainants are
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19.

HARERA

estopped from claiming any interest in the facts and circumstances of
the case. The present complaint is nothing but a gross misuse of
process of law.
In the complaint bearing no. 4031 of 2019 titled as Varun Gupta V/s
Emaar MGF Land Ltd,, the authority has comprehensively dealt with

this issue and has held that taking over the possession and thereafter

execution of the conveyance: deg

having discharged its liabili ,. e

S BEGUR OMR Homes Pvt.
9) dated 24.08.2020,

Southern Homes
Ltd.) and Ors. {;H
the relevant par

‘34 The d 4?0{} MMME&&M& Though
these are four communications issued by the developer, the

appellants submitted that they are not isolated aberrations but fit
into a pattern. The developer does not state that it was willing to
offer the flat purchasers possession of their flats and the right to
execute conveyance of the flats while reserving their claim for
compensation for delay. On the contrary, the tenor of the
communications indicates that while executing the Deeds of
Conveyance, the flat buyers were informed that no form of protest
or reservation would be accéptable. The flat buyers were essentially
presented with an unfair cﬁuir:e of either retaining their right to
pursue their claims (in which event they would not get possession or
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title in the meantime) or tq forsake the claims in order to perfect
their title to the flats for which they had paid valuable
consideration. In this backdrop, the simple question which we need
to address is whether a flat buyer who seeks to espouse a claim
against the developer for délayed possession can as a consequence
of doing so be compelled to fefer the right to obtain a conveyance to
perfect their title. It would, in our view, be manifestly unreasonable
to expect that in order to|pursue a claim for compensation for
delayed handing over of possession, the purchaser must indefinitely
defer obtaining a conveyance of the premises purchased or, if they
seek to obtain a Deed of Conveyance to forsake the right to claim
compensation. This basically-

espoused. We r:annﬂt ;:ﬁ jar
35. The flat purchasers iny %
reasonable to presume‘that the i

the terms of

seeking a Deéd o eyange. Bptisuch a construction would
lead to an absurd conseque ' grthe purchaser either to
1 dft ytaining the conveyance or

Cdr. Arifur Rahman (supr s“authority holds that even after

execution of tthAlR@E Mplainants cannot be
precluded from W(LT@T? KWYWH charges from the

respondent-promoter.
Findings of the authority
G.I Delay possession charges

Relief sought by the complainants: Direct the respondent to pay

interest at the rate of 18% on account of delay in offering possession
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on the amount paid by the complainants as sale consideration of the

said flat from the date of payment till the date of delivery of

possession.

22. In the present complaint, the complainants intend to continue with the

project and are seeking delay possession charges as provided under

the proviso to section 18(1) o

5; he Act. Sec. 18(1) proviso reads as

under,

"14. POSSESSI
@ mime ﬂ-lARERA

Subject toterm, majeure conditions,
and subjecttp \llottee having Wﬂ? all the terms and
conditions oﬂns - reement, and not being in default under any of
the provisions of this Agreement and compliance with all provisions,
formalities, documentation etc., as prescribed by the Company. The
Company proposes to hand over the possession of the Unit within 36
(Thirty Six) months 1 the date of start of construction,
subject to timely compliance of the provisions of the Agreement by
the Allottee. The Allottee ay]'ees and understands that the Company
shall be entitled to a grace period of 5 (five) months, for applying
and obtaining the completion certificate/occupation certificate
in respect of the Unit and/or the Project” (Emphasis supplied)
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At the outset, it is relevant to comment on the preset possession clause
of the agreement wherein the possession has been subjected to all
kinds of terms and conditions of this agreement, and the complainants
not being in default under any provisions of this agreement and

compliance with all provisions, formalities and documentation as

prescribed by the promoter. The drafting of this clause and

subject unit and

delay in possessi

misused his dum@U@c{_@@mmiewus clause in

the agreement and the allottee is left with no option but to sign on the

dotted lines.

Due date of handing over possession and admissibility of grace
period: The promoter has proposed to hand over the possession of

the said unit within 36 (thirty-six) months from the date of start of

Page 29 0f 43



™ GURUGRAM Complaint No. 3391 of 2021

26.

HARERA

construction and further provided in agreement that promoter shall
be entitled to a grace period of 5 months for applying and obtaining

completion certificate/occupation certificate in respect of said unit.

The date of start of construction is 20.06.2013 as per statement of
account dated 03.09.2021. Th| period of 36 months expired on

20.06.2016. As a matter of fact, the promoter has not applied to the

pxpited. As per the settled

ge of his own wrong.

to the promoter at th
possession of the

Admissibility o n.charges at prescribed rate of
interest: The c@:ﬁ.{@ kja@i%%zﬁussessiun charges at
18% rate of interest. However, proviso to section 18 provides that
where an allottee does not intend to withdraw from the project, he
shall be paid, by the promoter, interest for every month of delay, till

the handing over of possession, at such rate as may be prescribed and
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it has been prescribed under rule 15 of the rules. Rule 15 has been

reproduced as under:

Rule 15, Prescribed rate of in - [Proviso to section 12, section

18 and sub-section (4) and subsection (7) of section 19]

(1) | For the purpose of proviso to section 12: section 18; and sub-
sections (4) and (7) of Section 19, the ‘“interest at the rate
prescribed" shall be the State Bank of India highest marginal cost

of lending rate +2%.:

Provided that in case the State Bank of India marginal cost of
lending rate (MCLR) is not

28.

)

entitled to the delayed'y harges/interest only at the rate of

Rs.7.50/- per sq. T mon area as per clause 16 of the
buyer's agreemeH ERAVhereas, as per clause
13 of the buyer‘%&hﬂ@b&p&m:mﬂed to interest @
24% per annum at the time of every succeeding instalment from the
due date of instalment till date m‘% payment on account for the delayed
payments by the allottee. The functions of the authority are to

safeguard the interest of the aggrieved person, may be the allottee or

the promoter. The rights of the paTrties are to be balanced and must be
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equitable. The promoter cannot be allowed to take undue advantage of
his dominant position and to exploit the needs of the home buyers.
This authority is duty bound to take into consideration the legislative
intent i.e, to protect the interest of the consumers/allottees in the real
estate sector. The clauses of T‘Ae buyer's agreement entered into

between the parties are one-sided, unfair and unreasonable with

respect to the grant of i L€ est fc

various other clauses in the buye

Consequently, E Bank of India ie,
EHA e (in short, MCLR) as
on date i.e., 18.0@@&%%&%& prescribed rate of

interest will be MCLR +2% i.e., 9.30%.

Rate of interest to be paid by je complainants in case of delay in
making payments- The definition of term ‘interest’ as defined under
section 2(za) of the Act pruvides! that the rate of interest chargeable

from the allottee by the promoter, in case of default, shall be equal to
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the rate of interest which the rrumnter shall be liable to pay the

allottee, in case of default. The relevant section is reproduced below:
"(za) "interest” means the rates of interest payable by the promoter or
the allottee, as the case may be.
Explanation. —For the purpose u‘ﬁ this clause—
(i) the rate of interest chargeable from the allottee by the promoter,
in case of default, shall belequa!‘ to the rate of interest which the
promoter shall be liable to p ay the allottee, in case of default;
(i) the interest payable by the promoter to the allottee shall be from
the date the pmmater cceive d' the amount or any part thereof till
"h ereof and interest thereon is

31

32.

submissions made by arding contravention as per

mr the respondent is in
-' ACt by not handing over

ent. By virtue of clause

provisions of the #

14(a) of the buyer's agreement executed between the parties on
20.05.2013, the possession of I:ile subject flat was to be delivered
within a period of 36 months fr|bm the date of start of construction
plus 5 months grace period for applying and obtaining the completion

certificate/ occupation certificate in respect of the unit and/or the
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project. The construction was sTarted on 20.06.2013. As far as grace

period is concerned, the same is disallowed for the reasons quoted
above. Therefore, the due date of handing over possession comes out
to be 20.06.2016. Occupation certificate was granted by the concerned
authority on 16.07.2019 and thereafter, the possession of the subject

flat was offered to the camptajnaLts on 19.07.2019. Copies of the same

complainants right to ‘délaypo
the Act. The au ' at there is delay on
the part of the:-lH RAEssion of the subject
unit to the cump@@@kt}@MMdiﬁnns of the buyer’s

agreement dated 20.05.2013 executed between the parties. It is the

failure on part of the promoter to fulfil its obligations and
responsibilities as per the buyer's agreement dated 20.05.2013 to

hand over the possession within the stipulated period.
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33. Accordingly, the non-compliance of the mandate contained in section

36.

11(4)(a) read with section 18(1) of the Act on the part of the
respondent is established. As such the complainants are entitled to
delayed possession at prescribed rate of interest i.e. 9.30% p.a. w.e.f.
the due date of handing over possession as per the buyer’s agreement

i.e, 20.06.2016 till 19.09.2019 i.e expir}r of 2 months from the date of

PLC of ‘Central Pmﬂ@ r? ﬁ\mm complainants.

The counsel for the complainants submitted that the respondent has

charged hefty sum of Rs.4,95,000/- towards preferential location
charges on account of the unit being facing central park and the same

is not visible from the complainants’ flat. Complainant’s unit being at
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3 floor of tower 23, the central park view is 100% obstructed by club
house, therefore, the said amount shall be refunded.

37. The counsel for the respondent had denied the aforesaid contention of
the complainants and contended that the preferential location of the

unit is not exclusive to ocular aspect.

38. The authority observes th_- :
: 1&? : / T,. _

¥ 4
OIS
a1

(1)

(ii) te to ché nge in layout plan, the

case the Allottee shathbe.dlabletd | the PLC as per the revised

PLC deci 1% Camp
commu ived |
if due 2 in he Unit ceases to be

prefere Il 1. a t the Company shall be
liable ' id by the Allottee
without dny Tnterest “a:.d/or compensation and/or damages

and/or costs of any nature whatsoever and such refund shall be
adjusted in the following installment for the Unit.”

39. On the last date of hearing i.e, 15.12.2021, local commission was
appointed with respect to the issue of preferential location of the unit
and the local commission has submitted the report on 15.02.2022. The

relevant portion of the report is reproduced below:
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"7. CONCLUSION:

The site of project named “Gurgaon Greens" being developed by M/s
Emaar MGF Land Limited in sector-102, Gurugram has been inspected
on 11.02.2022 and it is concluded|that:

1. The central green view in the project is not visible from the
complainant unit as the same is obstructed by the community
building developed between the complainant unit and the central
green area of the project. )‘Fmrefare, the complainant unit is not

preferentially located for ceatral green facing for which PLC has

been charged by the pro oter; -

for which PLC has been chiree

Therefore, as thHA Ués
located, the re@HRU@ﬁ A l\(ﬂ;m the amount of

Rs.4,95,000/- so collected towards PLC “Centra Greens”.
|
G.II  Advance maintenance charges

Relief sought by the mmplain#ts: Direct the respondent to charge

maintenance in accordance with the buyer’s agreement and furnish
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the records and details of 1

respondent.

Complaint No. 3391 of 2021

maintenance calculations with the

43.
of 2019 titled as Varun Gupta V,
authority has held that the resp

maintenance charges at the ratg

The authority has decided this issue in the complaint bearing no. 4031

s Emaar MGF Land Ltd. wherein the
ndent is right in demanding advance

prescribed in the builder buyer’s

ipossession. However, the respondent

@intenance charges for more than one

44.

“21. MAIN

T
(a) The AHEME&RAE:‘ into a separate

Maintena

ne m ided as Annexure-IX to
this Agree ] _

(b)

The Allottee further agrees and undertakes to pay the Maintenance

Charges as may be levied by thé Maintenance Agency for the upkeep
and maintenance of the Project, its common areas, utilities,
equipment installed in the Buh'tffng and such other facilities forming

part of the Project. Furthe

N adyvance, aQiorng Wit (Ne (asi

Clan, advance maintenance ch

haraes for g period of one veg

Maintenance Agency at its

SIEOOEEET JUICE

Hid Undertdnes (0 0o

nsfaiiment specified under Payvmern

arge [AMC) equivalent to Maintenance

Or as maybe decided by the Lompan

retion. Such charges payable by the
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Allottee will be subject to escalation of such costs and expenses as may
be levied by the Maintenance Agency. The Company reserves the right
to change, modify, amend and impose additional conditions in the
Tripartite Maintenance Agreement at its sole discretion from time to
time." (Emphasis supplied)

In the present complaint, the respondent has demanded Rs.1,44,540/-

towards advance maintenance l harges (@ Rs.3.65 per sq. ft.) for

period of 24 months as per letter of offer of possession dated

necessary mstru " - bank to remove lien
marked over FD ﬁ M-ne respondent on the
pretext of future mﬁllé A

The authority has decided this in the complaint bearing no. 4031 of
2019 titled as Varun Gupta V/s Emaar MGF Land Ltd. wherein the
authority has held that the promoter is entitled to charge VAT from

the allottee for the period up to 31.03.2014 @ 1.05% (one percent VAT

+ 5 percent surcharge on VAT). However, the promoter cannot charge
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any VAT from the alluttees{Trnspective buyers for the period
01.04.2014 to 30.06.2017 as the same was to be borne by the
promoter-developer only. The respondent-promoter is bound to
adjust the said amount, if charged from the allottee with the dues

payable by him or refund the am:iunt if no dues are payable by him.

In the present complaint, th $ espondent vide letter of offer of
s _
19 has/demanded lien marked FD of Rs.

of HVAT for liability post

gement stated above, the
e lien so marked be
sent to the concerned

along with the copy of

Relief sought byHAIRE RA
i. Direct the @ﬂﬁ@@% /@?f\ﬁasur&ment done by

independent architect and furnish the report of actual size of flat

to complainants and adjust the cost in accordance with actual size

deliver to the complainants.

ii. Direct the respondent to charge electricity charges in accordance

with consumption of units by complainants and restrain the
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iii.

respondent from charging fixed minimum charges on electricity

meters.

Restrain the respondent to charge fixed monthly charges for
electricity and restrain the ‘respundent to charge Common Area

Electricity Charges till respondent did not submit the actual

consumption of electricity_at common area and till respondent

SO,

installed a temporary élgc

licensee (DHBVN) for their pen;

51. Hence, the authority hereby passesthis order and issues the following

directions unde i 35

D! ,
o nsure compliance of

obligations cast @W@ @ﬁﬁﬂuncﬁnn entrusted to

the authority under section 34(f):

i.

|
The respondent is directed r:u pay the interest at the prescribed
rate i.e. 9.30% per annum fo}‘ every month of delay on the amount
paid by the complainants from due date of possession i.e.

20.06.2016 till 19.09.2019 i.e. expiry of 2 months from the date of
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il

iii.

iv.

offer of possession (19.07.2019). The arrears of interest accrued
so far shall be paid to the complainants within 90 days from the

date of this order as per rule 16(2) of the rules.

Also, the amount of Rs. 4,08,477/- so paid by the respondent
towards compensation for 1913}' in handing over possession shall

be adjusted towards the delay possession charges to be paid by

to section 18(1) of the Act.

b retucs the amount of Rs.4,95,000/-

efis” as the unit has ceased

jdvance maintenance

e allottee.

AT from the allottees/

fe“périod 01.04.2014 to 30.06.2017 as

prospective buyers for the"
the same mls‘inAerERAnter—develuper only.
Therefore, L@@f};kﬂs@ﬁ Wtbe same and the lien

so marked be removed. Information about the same be also sent
to the concerned bank by the promoter as well as complainants

along with copy of this order,

The respondent shall not chlrge anything from the complainants

which is not the part of the I:;uyer's agreement. The respondent is
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also not entitled to daim holding charges from the

complainants/allottees at any point of time even after being part

of the buyer’s agreement as per law settled by hon'ble Supreme

Court in civil appeal nos. 3864-3889/2020 decided on
14.12.2020.

52. Complaint stands disposed of.

. K.K. Khandelwal)
Chairman
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