=02 GUR[I@AM Complaint No. 2272 of 2018
BEFORE THE HARYANA REAL ESTATE REGULATORY
AUTHORITY, GURUGRAM

Complaint no, 2272 0f 2018
First date of hearing : 12.03.2019
Date of decision 18.02.2022

1. Mr. Kurian John

2. Mrs. Simmi Kurian

Both RR/o0: H.N0.161, Sector 5,

Part 6, Gurugram, Haryana 3 Complainants

Vérsus

M/s Emaar MGF Land Ltds".

Address: 306-308, 3 ﬂnar,squaré ne, -

C2Z, District Centre, New Delhi-110017

CORAM: T
Dr. K.K. Khandelwal {
Shri Vijay Kumar Goyalw i

APPEARANCE: ¢
Shri Tushar Bahmani b,
Shri ].K. Dang

1.

Respondent

Chairman
Member

Advocate for the complainants
Advocate for the respondent

ORDER

The present complaint dated| 26.12.2018 has been filed by the

complainants/allottees in Form ©RA under section 31 of the Real Estate

(Regulation and Development)

rule 28 of the Haryana Real Estatp

ct, 2016 (in short, the Act) read with

(Regulation and Development) Rules,

2017 (in short, the rules) for violation of section 11(4)(a) of the Act

wherein itis inter alia prescribedthat the promoter shall be responsible
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for all obligations, responsibilities and functions to the allottee as per
the agreement for sale executed inter se them.

Since the buyer's agreement has Heen executed on 26.07.2010 i.e. prior
to the commencement of the Act |bid, therefore, the penal proceedings
cannot be initiated retrospectively. Hence, the authority has decided to
treat the present complaint as an application for non-compliance of
statutory obligation on part:___i>t11e,k?$rﬂmuter{ respondent in terms of
section 34(f) of the Act ibid. ' ‘: gf

Project and unit relqwﬁfdemﬁ!_' }_ ON

\"'t

The particulars of tkiﬁ p‘ru]ﬁcn ]]:l%det}q?@ﬁsale consideration, the
q::te of ;\r‘u”pqsed handing over the

amount paid by t’he complainants

possession, delay p_vem\uci,.lf any, ha?:e Fee? detjmled in the following
\ 7~ \/ | £

tabular form: \ &N 1 WO/
| S.No. | Heads Y;:’};: e C information
1 C Ppim Hills, Sector 77, Gurugram.

ERA

Nature of the project Gruup housing colony

DTCP license no. and va dmy 2) /56 0£2009 dated 31.08.2009
status Valid/renewed up to
30.08.2024

b) 62 of 2013 dated 05.08.2013
Valid/renewed up to

04.08.2019
5. HRERA registered/ not | Registered vide no. 256 of
registered 2017 dated 03.10.2017 for

45425.87 sq. mtrs.
6. HRERA registration valid yp to | 02.10.2022

_
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7. Occupation certificate 24.12.2019
[Additional document placed by
the respondent]
8. Date of provisional allotment | 01.06.2010
letter [Page 41 of reply]
9, Unit no. PH4-71-0902, 9% floor, building
no.71
[Page 47 of complaint]
10. | Unit measuring (super arg¢a)- | 1950 sq. ft.
11. | Date of execution of bhyer's|26.07.2010
agreement . | [Page 45 of complaint]
12. | Payment plan Eqnstrucnun linked payment
ubvention plan)
of complaint]
13, ‘:E,ﬁ,’z?az-
[Add iohal document placed by
pondent]
14, &?,%ﬁy
| document placed by
ndent]
— -at g‘ .
15. oastructipn-as | 22:05.2011
oK SEATeERt of accnum' lated | [Additional document placed by
07.01.2020' | | thelre respondent]
16. | Due date of: delivery 22.02.201
possession-as. qer ;:mt : g}
of the said-agreement ie. -
months from the gate of st
construction ie. 22.05.2011
plus grace period of 3 months
for applying and obtaining the
CC/OC in respect of the| unit
and/or the project.
[Page 58 of complaint]
17. | Date of offer of possession to 07.01.2020
the complainants

[Additional document placed by

the respondent]
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18.

Delay in  handing

months

possession w.e.f. 22.02.201
07.03.2020 i.e, date of offe
possession (07.01.2020) plys 2

till

er | 6 years 14 days
{nf

B. Facts of the complaint

4. The complainants made the following submissions in the complaint:

ii.

il

That after learning about th upcuming residential project of the

respondent, the cumplainaht&hﬁ?aked the unit bearing np. PH4-71-

0902 admeasuring 1956“

initial booking am mih

t.With the respondent by paying the

Mm Hills". They agreed to

the schedule anant“ghnFn% the gi’tk{ the transfer of unit in

their names. g

- | <
That at thé rL\ “of e:-:emtipg H:uéér‘s '!agreement with the
respnndentoﬂZﬁ’ﬂ"‘MOl{] t1eywel$€1rﬁohnedthatthepossessmn

of the booked unfbsﬁf&ﬂ beghreh i-.:;ﬂ'i"m 33 + 3 months from the
date of stan; trmz'.t1 22.05.2011. But the
respondent deli { 4-% d'to'ins E‘mssessmn date in the

buyer's agrqugﬂ_p aﬂd only mgpfti&_r_;"ea{iﬁg{:‘the possession will be

delivered from the start of

onstruction work whereas there is no

mention of the date of commencement of construction.

That the buyer’s agreement was signed between the parties on

26.07.2010. The complainants had paid 95% of the total amount of

the sale consideration as p

er the payment schedule as demanded
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iv.

by the respondent. There isino default on their part as regard to the
payments and the same have been duly paid to the respondent
within time. As per clause|11(a) of the buyer’s agreement dated

26.07.2010, the respondent was required to handover the actual

physical possession of thel said unit within a period of 33 + 3

months from the date of

22.05.2014. ;

of construction, i.e,, on or before

That as per clause Iﬁ *‘af the buyer’s agreement dated

26.07.2010, in W«c““‘ th’e rﬁ r)q\dent fails to deliver the

< A ]

possession af*th_g ymt tqgtjie f:nmphﬁiaﬂgs within the stipulated
time period hndfas per the terms amﬁ qupdltlans of the buyer's
agreement, en! Jthe,re nudent 5ha'l, ;{ay to the complainants’
campensatlniat;hq ratelof Rs.7. 50;! pgﬁ . ft. of the super area of
the unit per moﬁ&l\ﬁi’_ l riod. gﬁdﬂﬁy

That since, the respondefiti
i

possession, IE @q&ﬁa %

against the réspondent T the respandent cheated them and other

serablk; failed to timely deliver the
ﬁlon er buyer’s filed an FIR

buyer’'s and hopelessly failetl to deliver the possession of the unit
as per the buyer’s agreement. The respondent utilized the timely
made payments by the complainants in other works instead of
completing the construction of the unit in question in time and
deliver the handover in timeé as promised. However, this FIR was

withdrawn after falling for the fresh assurances and deep promises
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C. Relief sought

to deliver the possession to|the complainants after executing the

settlement agreement. This gettlement agreement was nothing but
false and fraudulent tactics played by the respondent to compel the
complainants to withdraw the FIR.

That the respondent has committed unfair trade practice by not
allowing the complainants tq have visited a site even after repeated
requests made to the requxt!g,ht for the same. This shows that the
respondent does not wantﬁf# émplamants to have the knowledge
of the actual sta.};fiif:siwaf tlﬁ p‘%qgre\} 4{5 the construction of the

-J{'l.

apartment iz"giﬁ Em ,,;fh-e jguesil' @ has committed grave

deficiency onits part and adopted se &1 unfair trade practice
with the con pia aru;? by fI-I]I;i; de v%‘n ‘the possession of the

e/

. 8.7 4 2 3
unit booked I _e preicrl d ti N ~ﬂ'£lme as promised in the
: ¥ .‘:;-.1‘ - ¥ 2 l"‘;:‘ _JF
buyer’s agreemgh{g;_}' .y N/

1 1A

'O A
5. The cnmplamanﬁ ﬁay‘e‘iﬁ]eﬁ the p@i&r@*@mpliaﬂt for seeking
following reliefs: /| | MMIYYANA
; \\.-’!x [ 71 AN

¢
L.

Direct the resﬁnnaent to pay dela?;ed puéséssinn charges on the
entire amount of sale consideration deposited till date with them
to the complainants i.e. on Rs. 87,36,569/- @24% interest from the
date of possession agreed as per the buyer's agreement i.e. on
22.05.2014 till actual handing over of physical possession of the

apartment in dispute.
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ii. - Direct the respondent to handover the actual physical possession
of the apartment in dispute along with payment of delayed
possession charges.

6. On the date of hearing, | the authority explained to the

respondent/promoter about thé contravention as alleged to have been

committed in relation to sectio

11(4)(a) of the Act to plead guilty or

not to plead guilty. &R '_ :

NIE BE

D. Reply by the respondent [ A
7. The respondent has gp@steﬁ;_ %’present gumplamt on the following

.. LY \."# %

-t".
Q.
L D

grounds: ; ,-.} / -;_

L]
¥y

i.  That cnmplamagts have |

cumpensatnﬁrc’d#la;{.ad

delay in delléerlgg&os ssion .of '
‘.'h : J::' ‘.
respondent suﬁm@;hd.

T;nngpig’pﬁs pertaining to refund,
compensation q;_d interé?;t f]ré to be demded by the adjudicating

i}j’ig booked by them. The

f

officer unde ..-seg_tign,_?l f the régqm rule 29 of the rules

and not by this hon’ble futh ority. Thus, the complaint is liable to

rejected on tﬁis ground alone,
il. That the complainants, in pursuance of application form dated
03.05.2019, were allotted an ndependent unit bearing no. PH4-71-
0902 located on 9% floor in the said project vide allotment letter
dated 01.06.2010. They co sciously and wilfully opted for a

construction linked plan for [remittance of sale consideration for
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the unit in question and furtTr represented to the respondent that
t

they shall remit every ins
schedule.

That right from the begin
payment of instalments. The
a payment request letter d

clear the outstanding 'b:

respondent requested thﬂ%l ta

2
respondent on or, h‘éfoi?e i‘i

Iment on time as per the payment

ning, the complainants defaulted in
respondent was constrained to issue
ated 15.06.2010 requesting them to
lai;ce of Rs. 21,29,784.75/-. The

‘,-.

: 'emlt the aforesaid amount to the

N7, E{J ltﬁ‘lowever they failed to remit

the aforesaid ﬂmbynt wiﬁ:i N tl;ge ttrﬁe’g}éi'lhed in the aforesaid
to

letter. The réspa 1dent was ncqn*srram

reminder dﬁfﬂ 3‘_51{?.2010 reminﬂlq tﬁ%m
I

e and @%@&df*ta be remitted to the

Rs.11,24,259

sue payment request

that an amount of

respondent b;}org’&? Q&?ﬂ‘lp St'ﬁ,bément of account dated

02.01.2019 as mamtamed“hv the rgspnnqient in its due course of

B

business re%e'&s &ch

P L
“gther various occasions where the

complainants have delayed in i*;Emittggcé of instalments on time.

That as per clause ll[b}[i';r of the buyer’s agreement, in the event

of default or delay in paymeént of instalments as per the schedule of

payments incorporated in the buyer’s agreement, the time for

delivery of possession shall also stand extended. Since, the

complainants have defaul

the date of delivery of pos:

d in timely remittance of instalments,

ession is not liable to be determined in
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the manner sought to be done in the present complaint by them.
Clause 13 of the buyer's agreement further provides that the
compensation for delay in delivery of possession shall only be
given to such allottees wholare not in default of their obligations as
envisaged under the agreement and who have not defaulted in

payment of instalments as per the payment plan incorporated in

omplainants, having defaulted in payment

of instalments, are thu§ : -ﬁﬁ‘t}tled to any compensation or any

amount towards teres der the buyer's agreement.
r)ﬂ %' S \-qu‘ &r
That despite 5}‘1 lng@ umlger'i’: @aplters in the project, the

respondent éﬁs mfused i ds: uu;u th g{;&ject and has diligently

question. Tl'h?q‘ truction of the tower
njis mmbj;éqjs /almost complete. They
F

e_‘ﬂ the. @;Sﬁutﬁﬂn of 2" staircase as

mandated by law. Iti IS exieﬁed that the cuinstructmn of the second

staircase wigﬁé fump ed é’n g/&rs %rne Thereafter, upon

where the unifg q\qes
have in fact alre‘aaji‘s

issuance of the occupation ¢
WiAVIAS W

conditions, possession of t}

Prtificate and subject to force majeure
ite and subj

le apartment shall be offered to the

complainants.
That the provisions of the Adt are not retrospective in nature. The
provisions of the Act cannot undo or modify the terms of the
agreement duly executed p.ipr to the coming into force of the Act.

Further, it is submitted that merely because the Act applies to
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vii.

ongoing projects which are tegistered with the authority, the Act

cannot be called to be operating retrospectively. The provisions of
the Act relied upon by the complainants for seeking interest cannot
be called into aid in derogation and ignorance of the provisions of

the buyer's agreement. The interest for the alleged delay

demanded by the complainants is beyond the scope of the buyer’s
agreement. The cempl'afig; ts cannot demand any interest or
3 4 o

compensation beyond he

T T

the buyer’ sagre.}nf’e{l,& | f IIIII ,{ \

s and conditions incorporated in

of all the claqns, %qnte?ntmn '
is further pe?qﬂl}gﬁke mentior

expressly recor tfi’qt tﬁ’etb_ plaimgnfs are left with no further

;glﬁ‘e settlement agreement

claims, benefits, cumpen S etc. ef any nature whatsoever in

respect of th&u’%t u& nghd% %&emplainents shall not
raise any othier clalmj com dens tion e‘ig hfany nature whatsoever.
The cemplalnants have voiuntarily and consciously executed an
undertaking dated 26.072010 in favour of the respondent
whereby they promised and assured the respondent that being in

default of terms of the buyer's agreement and in consideration of

waiver of the delayed payment charges amounting to Rs.54,890/-
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viii.

by the respondent, the coémplainants could not raise any claim
against the respondent.
That the project of the respondent is an “ongoing project” under
the Act and the same has| been registered under the Act by the
Haryana Real Estate Regulatory Authority vide memo no. HRERA-
606/2017 /1248 dated 03/10.2017. The said registration is valid

iz sﬁgﬁg file a complaint for seeking any

| t}ﬂd&m N to offer possession of the
unit in que ﬁlthim tl gw-;‘_afn '

”ttimefrarne Thus, the

s

complaint is tu be di i‘s;g?nund alone.

That the pr "_ent}nas,gut dlayed up qu’nt of following reasons

which were/are h\eyund ¢ pnweﬁﬁnq_ﬁty’itrul of the respondent,
Firstly, the Nanr}n@lB g*Cm;lg\»,vf;s’ revised in the year 2016

and in terms of the sanie, all hi h -rise buildings (i.e. buildings

having area gmsgg@ E ) %1 @Lbuve] irrespective of

area of ea::I'.q:fl_.{:n;ﬁT dﬁeﬂrt | rg_g‘ml‘:eqﬁ\afh?&fe two staircases, It is

expected that the construg¢tion of the second staircase will be

completed in a year's time. Thereafter, upon issuance of the
occupation certificate and |subject to force majeure conditions,
possession of the unit in question shall be offered to the
complainants. Secondly, the respondent had to engage the services

of Mitra Guha, a reputed contractor in real estate, to provide multi-
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level car parking in the projdct. The said contractor started raising
certain false and frivolous issues with the respondent due to which
the contractor slowed downjthe progress of work at site. Any lack
of performance from a reputed cannot be attributed to the
respondent as the same was beyond its control.

x. That several allottees, including the complainants, have defaulted

in timely remittance of %a ni’ént of instalments which was an

essential, crucial aﬂ@ Iﬁa{spensable requirement  for

cnnceptualisatic:,p»ﬁml d&é
Furthermure y&herf’ the;_pmgnséﬁ%% ees default in their

0 ma%e{ the project in question.

payments asi(pnr Zchedule agreed.upon th“ ailure has a cascading

effect on r.hb"a rations and t’.nst fo p?dper execution of the

project lncredsegq\hpﬁnenhah ly ]thméubrmuus business losses
"0 -

befall upon the rﬂsmnd'ent T‘ﬁ !espﬁndent despite default of

several allottees, has dili #E@[}r _al_nd earnestly pursued the

deve[opmen%n‘éhé%ofﬁ& 1&?11“11‘(3;! has constructed the

projectin quﬁstlun q.{ expedrhd}él;ﬂ%g"_géss_iﬁle. Itis submitted that

the cr}nstructmn nf the tower in which the unit in question is
situated is almost completd. The respondent has infact already
started the construction of the 27 staircase as mandated by law. It
is expected that the construction of the 27 staircase will be
completed in a year's time. Thereafter, upon issuance of the

occupation certificate and subject to force majeure conditions,
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possession of the apartment shall be offered to the complainants.

Hence, the present complaint deserves to be dismissed at

threshold.

the very

Copies of all the relevant docyments have been filed and placed on

record. Their authenticity is not in dispute. Hence, the complaint can be

decided on the basis of these u 1disputed documents and submissions

made by the parties. e
3 e

ent h-ﬁ-'b'mugh on record the events that

took place subsequenﬂﬁo Ih,é fi Iﬂg of?.ﬁ’h,present complaint. That on
07.01.2020, the r?p&)’ﬂént" 1as

unit to the cnmafa!n#ts afte
24.12.2019 from ;Im

oﬁ‘ene&' tl;!h‘passessmn of the subject

I receipt of u};q;p?nnn certificate dated

Jurisdiction of th?:k_a

10. The plea of the respﬁh{eﬁt

L[ L7&
regar ft;g[g&‘/w of complaint on ground
RECY,
of jurisdiction stands riect?d “The authunql observes that it has

!
territorial as w% % subje E gt sﬁiénn to adjudicate the

laint for the! y
present comp alrﬁ n}' t .F:reatmq
E.I Territorial jurisdiction
11. As per notification no. 1/92/20

Town and Country Planning Dey

Real Estate Regulatory Authority,

District for all purpose with office

5 g_iverg,*h,elpw '

17-1TCP dated 14.12.2017 issued by
)artment, Haryana the jurisdiction of
Gurugram shall be entire Gurugram

5 situated in Gurugram. In the present

case, the project in question is situated within the planning area of

Page 13 of 32




HARERA
& GURUGRAM

Gurugram District, therefore thi

jurisdiction to deal with the pres
E.Il Subject-matter jurisdictio
12.

responsible to the allottee as per

reproduced as hereunder:

Section 11
(4) The promoter shall-
(a)  beresponsiblefor all, 0
under ﬁr;qwmng !

dc;"fﬁfm

sale, 1€ assﬂriﬂﬂ

34(f afme\,ht? id

upon the promoters, the.allotte
and the rules and regufar:ﬂﬂs mﬂ

13. So, in view ofthelrtliél of t

complete ]urlsdicm ‘tn de¢
compliance of obligations by the
11(4)(a) of the Act leaving asid
by the adjudicating officer if p
stage.

gef"brﬁ”}_r

Complaint No. 2272 of 2018

s authority has complete territorial

nt complaint.

Section 11(4)(a) of the Act, 2016 provides that the promoter shall be

greement for sale. Section 11(4)(a) is

'U\-F

\-

h &rmwespﬂnﬂbmnes and functions
\the rules and regulations

the case may be, till the
wuildings, as the case
as to the association

ofallotte -:II:. s

re apﬁfpﬂ’unce of the obligations cast
nd:rﬁe real estate agents under this Act
ethereunder.

=

e &t‘t m Anve the authority has

_e,?t}'ié ‘Eforh;ﬂlunt regarding non-
promoter as per provisions of section
compensation which is to be decided

sued by the complainants at a later
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14,

15.

Findings on the relief sought by the complainants

F.I
Reliefs sought by the comp

Possession and delay rssessiun charges

inants: The below-mentioned reliefs

sought by the complainants ard being taken together as the findings in

one relief will definitely affect the result of the other relief and the same

being interconnected:

ii.

Direct the respundent.ti?rﬁ' :

delayed possession charges on the

: _.egwﬁun deposited till date with them

to the mmplamamsﬁ 35 5.87, 3§ - @24% interest from the
P o

date of pnsseﬁfq# agre 1, as per%hld:b yer's agreement ie. on

22.05.2014 l;m&cfual haﬂd ing over o?y{f%}%mal possession of the

apartment lé gs ute.
\

1
Direct the re\yﬁn‘%nt t ut‘:da:}f-i.we:r'L fl',jal physical possession
of the apartment. ih pute aloﬁ%wg;uﬂ payment of delayed
possession r:hargem E

T |

entire amount of sale c

se%smfr C

In the present cntgplaint;;h VE plam {ntgd to continue with the
0

projectand are s kiﬁg“‘tle!a

as provided under the

proviso to sectiuﬁ,I_B{ 1_1_.hﬂhigﬁ _.__$ec.=iBf1j fu‘djwso reads as under:

‘Section 18: - Return of amount and compensation

18(1). If the promoter fails to complete or is unable to give possession of
an apartment, plot, or building, —

...........................

Provided that where an allpttee does not intend to withdraw from
the project, he shall be pajd, by the promoter, interest for every
month of delay, till the handing over of the possession, at such rate

as may be prescribed. "
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16. Clause 11(a) of the buyer's agréement provides for time period for

handing over of possession and i§ reproduced below:

“11. POSSESSION
(a) Time of handing over the Possession

Subject to terms of this clause and subject to the Allottee(s) having

complied with all the tesms and conditions of this Buyer's

Agreement, and not being in default under any of the provisions of

this Buyer’s Agreement apd compliance with all provisions,

formalities, documentation gtc., as prescribed by the Company, the

Company proposes to hand @ er the possession of the Unit within
months from the dateiof start of construction subject to

timely compliance of the p rol k;aﬂs of the Buyer's Agreement by the

Allottee. The Allottee(s) agn I:t:lw’ understands that the Eum;mny

shall be entitled to a.gra ce period-of three months, for applying

(11 pbhtaining - the cdompletior H"l!'!!"' CLOCC U -"I‘
; - g o ‘T_'-_.- o ; i fn = I - a
FELfICEIE i respect of tha Unit andsor L £

F ot y .I, 5

. (Emphasis supplied)
17. Due date of handfng over pussessiun Ehd”ﬂhﬂllﬂﬁlbiﬂt}' of grace

period: The prur;mtes has.prapoTedtu h&mJ n‘?‘ej‘ the possession of the
o
said unit within 33 ﬁ'. }iﬂ‘ﬁ from the date f-&%al’t of construction and it

is further provided iﬁ"tflﬁ%gr thatﬁmmuter shall be entitled to

a grace period of 3 months for applying and obtaining completion

. A
cemﬁcate/uccupié e{e‘kﬁcﬁ%e in Jmé‘g‘; aid unit/project. The

052011 as per the statement of

okt
app

construction cum'ménced' on 2!

account dated ﬂ? 01. 202(} Th penod of 33 months expired on
22.02.2014. As a matter of fact, the promoter has not applied to the
concerned authority for obtaining completion certificate/occupation
certificate within the time limit] prescribed by the promoter in the
buyer’s agreement. As per the settled law one cannot be allowed to take

advantage of his own wrong. Accardingly, this grace period of 3 months
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18.

19,

cannot be allowed to the promoter at this stage. Therefore, the due date

of handing over possession as per the buyer’s agreement comes out to

be 22.02.2014.

The counsel for the complainants pointed to the facts of the matter

including details of the settlement agreement dated 30.11.2016 as

entered between both the parti

. Clause 1 of the settlement agreement
provides that the respnndentlg ' eeal;lj:u Pay an amount of compensation
A% 4 ,‘&'
of Rs.6,80,063/- till the date'o —-*&hcatian of occupation certificate
4’.‘5 |
which as per schedul ‘Mar
/A

) @1&%& was also a provision for

gnmpg%’lgun in case the date of

occupation cemﬁs pos oned»or nrepd{:m}‘g‘

The counsel for e complai n'.ls pleadﬁpd;?lg" 's)j:eclﬁcally pointed out

r F‘

that clause 6 of tﬁf,- ;e&@m t agree }pi vg{:gindes that both parties
Do . ;
= __ ¢
I EPL@& ction if this agreement is

increase or decr?&‘ﬁﬁam

have every right to tﬂkg"ml.'ﬁ /

not fulfilled as per agreed ter?ﬂ's €Fein. The occupation certificate was

applied on 21. Uzgi)i‘)j:igt w tﬁe nit under reference is

situated. Acccrdiligl% Eiggg_jta_f ilure Mﬁp;ﬁft of the respondent to
1\ /
apply for OC timely as per schedule i.e. March 2018. It is contended by

learned counsel for complainants though there was a settlement
agreement executed between thd parties on 30,11.2016 but the same
was not adhered to by the respondent builder. The possession of the
allotted unit was to be offered tolthe complainants by applying for OC

by March 2018 besides paying 4 sum of Rs. 6,80,063/-. Though the
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was not offered for possession. Its

possession was offered only on 07.01.2020 i.e. after a gap of above two

years. So as per clause 6 of the se

ttlement agreement, the parties were

given liberty to take any legal course of action if the agreement is not

fulfilled as per the agreed terms therein. Since the respondent failed to

fulfil its obligation as per terms

-

r 1|
The counsel for tl},ﬂé@m’l 1
authority towards @"sg‘f Gami

is contended on’ B&%lf of the

)
possession of theallotted ‘unit

07.01.2020 after }uée;p'grgkumup

l
the same was nﬁer;\ﬂ as. per settl

.

and conditions of settlement, so the

Tpusse5510n charges as per builder

c‘gteg)}%:rew attention of the
9&-1:]1,%%!1 ttlement agreement. It
respﬂnde‘:l\ \lder that though the

vliasiraﬂ"é‘r‘ﬂfl to the allottees on
ati 1n tﬁ Eﬁ?«} dated 24.12.2019 but

‘em: :é.greement dated 30.11.2016
a“"

wherein it is specific ruﬂde&'ﬁ‘l’ldé’f‘ clause 1 that "The allottee agrees

that in case the dlﬁ ﬁ;ge’ﬂﬁmeifh %ﬁ

post the sarqé the' amo

increased/decreased accordmg])

the mentioned date or
JHE of }{j‘cﬂ.rnl,ﬁensatinn shall be

. In case the date is preponed then the

Allottee undertakes to remit the differential amount back to the

Company at the time of hand ¢

allottees received Rs. 6,80,063

wver.” In view of this settlement, the

/- as compensation till the date of

occupation. No doubt both the

legal course of action if the ag

rrties were given liberty to take any

ement is not fulfilled as per agreed
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terms therein but it was also mentioned under clause 6 that both the
parties have obtained independént advice and opinion from competent
professionals, consultants and lawyers, and have read and understood
the entire contents of the agreement and other related documents and

are fully aware of the meaning and effect of this agreement. After the

execution of this agreement, the claimants have already received the

I[; '_.‘11" )
above-mentioned amount fro | _the:respondent builder and also

- i

10 e |

withdrew the complaints fi" the District Public Grievances

Redressal Cummﬂtee,an'gnth*f &?e%rEStng out of FIR No. 188,
1, 1"&“ >
dated 05.07.2016 '_@;ereckg LLF P é?e% lice Station, Gurugram.

There is nothin dn cnrd to show qlatﬁ the settlement dated
. wr i

==

30.11.2016, mplai
11.2016, the ct mp }g,gqn
any forum. If ther ﬁq;' een any fcoerci

complainants, then i ave,

w & HEC
redressal of their grievances. Bt/ tHey kept mum and filed the present
complaint only mﬁéxg@@; é ;:.-;!2;7 nut 2 years. Thus, the

complaint filed lsmut mmnta%abbe Wh}n thf allottees choose to settle

' g"ﬁ' ity of the same before

ched some authority for

ess of any kind on the

the dispute wn:h the respondent and receive some amount as
Compensation on the basis of that settlement, then the principles of
estoppel and waiver are applicable and their claim with regard to
delayed possession charges is bored under the law.

The authority has considered the rival submissions made on behalf of

both the parties. Before commenting on the validity of settlement
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agreement dated 30.11.2016 entered into between the parties may be
considered, a reference to some ¢lauses of settlement is must and which

are as under:

“‘NOW THIS AGREEMENT WITNESSETH AS FOLLOWS:

1. That he Company has, without grejudice, assured the Allottee that the
parking space (covered) allotted to the Allottee in terms of the buyer’s
agreement will be allotted to the Allottee under or around the Tower in
which the Said Unit is located. Further, the Allottee has requested the
Company for compensation eligi lity, despite being a defaulter in making
payment of installments as perthe pgamenr plan, till the possession Unit

is handed over, instead oof ﬁfi“ e date 0f notice of offer of passession in

terms of the buyer's agreem ent: The Campany has accepted the request of

o and the compensation for delay

e date of application of OC which as per

‘ s&ﬂ ba:‘f yable on signing of this
o 2gs Lhat in case the date is

E post the same, the

of hand over.
Lbehefits being given to
lement and the Allottee

compensation, etc. of aﬁy' ature whmsnb;w The said benefits shall be
extended only £ﬂ; wi dmw of the .'agr before the District

Grievance Red C‘ufn itteednd wsﬂﬂffﬁiﬂﬁ
(:rl' )| ; AN

That the both parties have obtained independent advice and opinion from
competent professionals, consultants and lawyers and have read and
understood the entire contents|of this Agreement and ather related
documents, and he is fully aware af the meanmg and eﬁb-:'t of Hus
Agreement Howeve . g et ght

b

T

Nt oA W
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9. That the Parties acknowledge ahd confirm that this agreement shall be

irrevocable in nature to the exte
settlement and is made with free

any kind whatsoever on the Partles hereto

22. It is not disputed that prior t
authority on 26.12.2018, the con

local police for registration of a

nt that Parties fulfill all the terms in the
\will and without coercion and duress of
* (Emphasis supplied)

0 filing of the complaint before this
nplainants had already approached the

criminal case against the respondent-

builder which led to registrat'

n, of FIR No.188 dated 05.07.2016.

L*"

Secondly, the complainants Hﬁd{

subject-matter before ];he D

Committee on 22.0

pursuant to the se

1w

agree
of Rs. 6,80,063 /- as co?ﬁpens&ioE

March 2018. Itis ¢ontended

b

n{
settlement agreemen da

E

0

h’éady filed a complaint with regard to

sff‘itt fubllc Grievance Redressal
12

i ﬁaéh\ﬂ'le cases pending before

45.0‘

tﬂl tﬁe ate of application for OC i.e.

L9159

e lamants that since the

as nnt adhere to by the

respondent- build‘e: ’ie. m& legar'd‘ tul\appfymg for occupation

certificate by March 2018 and ch
settlement agreement is not bin
into consideration all these fact:
settlement agreement entered inf

is binding on the parties. Firstly,

anging that date unilaterally, so that

ling on the complainants. So, taking
b, it is to be seen as to whether the

0 between the parties on 30.11.2016

the authority observes that whatever
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23.

will be the date for applying OC, there is no denial of the fact that there
was delay/failure on the part of the respondent in applying for OC as
per the settlement agreement. Itjis matter of fact that in clause 1 of the
settlement agreement dated 30.11.2016, it is clearly mentioned that the
respondent promoter will make|an application for OC by March 2018.
However, as per the documents placed on record, the respondent has

made final application for dl:taa!ung OC on 21.02.2019 and the

YA
(-'\

competent authority had 1 m%the same on 24.12.2019. The
authority observes th’al:f@reié ndhgnt'pmuter has not kept his own
promise as madac {H;g.s him .gbe ﬁa‘fr’& %ettlement agreement.
Furthermore, claigs;- 1 of the se lement a. e‘ér}ient provides that the
2018) was changed

e same, the amount of

compensation shall\ﬁa\lﬁq'ea‘s.'e 0 E%ars/ d accordingly. However,

the statement of accuunt séh aT“ng with the “letter of offer of

Bl
possession” on 37& AU ‘dges nu&d%; any adjustment of

compensation as.ﬁas been agreed in the*spttllémé'lt agreement.

Secondly, it is admlrted by the es;undent that the compensation of
Rs.6,80,063/- under the settlement agreement is as per the terms of
buyer’s agreement only and hds been paid in advance which was
otherwise payable at the time of possession. Vide settlement
agreement, the parties agreed ta extend time period of handing over

possession of the said unit as per the schedule for possession shared by

Page 22 of 32



HARERA
® GURUGRAM

Complaint No. 2272 0f 2018 |

the company and in lieu of the allottee agreeing to extended timeline for

handing over possession, the

respondent has agreed to pay

compensation at the rate prescribed in the buyer’s agreement. As per

clause 13 of the buyer's agreement, the allottee(s) shall be entitled to

payment of compensation for delay at the rate 0f Rs.7.50/- per sq. ft. per

month of the super area till the date of notice of possession. The

promoter cannot take advantage of its dominant position as it extended
rﬁ;i £, l:' i3

timeline of handing over pusses

ion but in lieu of that it failed to give

adequate advantage to the allnttee It is observed that as per the

0

=+

0 ""'\b""f i

e '1

settlement-cum-amendment a Hgneement, the respondent is still giving
o :f

compensation as per the buyer S

Iml AT

50

agreement i.e,, E@ Rs.7.50/- per sq. ft.
' ﬂ s !

per month of super area and is still very nominal and unjust. The terms
J? J f

- A VYal II
of the agreement have been Elraf

and are completely one s:deg as

Realtors Suburban Pvt. Ltd. Fs.
I AT

ted miéchie;.rously by the respondent

alsu held in para 181 of Neelkamal

voli and ors.
ﬁ |! Lu i |

(W.P 2737 of 2017),

wherein the Hon'ble Bombay HC bench held that:

"..Agreements entered into with
one sided, standard-format
builders/developers and which
with unjust clauses on delayed
society, obligations to obtain
Individual purchasers had no sc

accept these one-sided agreemen

individual purchasers were invariably

agreements prepared by the

were overwhelmingly in their favour
delivery, time for conveyance to the
Tcupatfanfcamp.’eﬁan certificate etc.

pe or power to negotiate and had to

S,

24. Hon'ble Supreme Court and various High Courts in a plethora of

judgments have held that the term

s of a contract shall not be binding if
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it is shown that the same were one sided and unfair and the person

signing did not have any other

option but to sign the same. Reference

can also be placed on the directigns rendered by the Hon'ble Apex Court

in civil appeal no. 12238 of 20118 titled as Pioneer Urban Land and

Infrastructure Limited Vs.

Govindan Raghavan (decided on

02.04.2019) as well as by the Hon'ble Bombay High Court in

the Neelkamal Realtors Suburgqp f’vt. Ltd. (supra). A similar view has

1.'.;

also been taken by the Apex cnu rt ig IREO Grace Realtech Pvt. Ltd. Vs,

Abhishek Khanna & Ors. (Clvil appeal no. 5785 of 2019 dated

o

11.01.2021) as under:”

in the Apartment Buyer's Agre
under Section 2(1)(r) of the

1986 Act, the powers of th

constrained to declare a con

Tl (P:- "’{,
; " h\ t‘;‘“. ..'"
O A

......... that the incorporation offsuch one-sided and unreasonable clauses

ment constitutes an unfair trade practice
nsumer Protection Act. Even under the

consumer fora were in no manner
ctual term as unfair or one-sided as an

incident of the power to discontinue unfair or restrictive trade practices.
An "unfair contract" has been|defined under the 2019 Act, and powers
have been conferred on the State Consumer Fora and the National

Commission to declare contra
void. This is a statutory recogn
the 1986 Act.

In view of the above, we hol
apartment buyers to be bo

al terms which are unfair, as null and
tion of a power which was implicit under

that the Developer cannot compel the
d by the one-sided contractual terms

contained in the Apartment Buyer's Agreement.”

The same analogy can easily b

applied in the present case where the

respondent is promising to give very nominal amount of compensation

and the complainants cannot b

bound by such one-sided clause
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25. Thirdly, the Hon'ble Bombay High Court in the Neelkamal Realtors
Suburban Pvt, Ltd. (supra) has held that the scheme of the Act is

retroactive in character and the televant para is reproduced below:

"122, We have already discussed that above stated provisions of the RERA
are not retrospective in natyre. They may to some extent be having a
retroactive or quasi retroattive effect but then on that ground the
validity of the provisions|of RERA cannot be challenged. The
Parliament is competent endugh to legislate law having retrospective
or retroactive effect. A law can be even framed to affect Subsisting /
existing contractual rj ?ﬂ‘s, vetween the parties in the larger public
interest. We do not ha /e any do bt in our mind that the RERA has
been framed in the lare .5-; i1 -, mterext after a thorough study and
discussion made at the-highst level by the Standing Committee and

f;ted% d@taﬁed reports.”

Select Commi ?‘fvp;ch subyn
26. Accordingly, a law % ’ﬁieﬁ ﬁ%il‘fted‘fa.‘affect subsisting/existing
. F 'j:. v \‘ 'L ;5
contractual r:ghw ber;been the plarties in ﬂhaﬁlﬁ'ger public interest as

has been done E? ‘ﬂm Act wherg spemﬁc med}f has been provided
under section 18%?’1‘.#@‘4@ in cape of fa;it gnﬂ{:rnmater to handover
lean Qﬁs /s‘peaﬁc remedy abrogates
provisions of the agreemént..ﬁ th Mﬁ.lsn it is matter of fact that
the provision ufs?ni ﬁung g,haﬁc e into effect at the time
when the parn'gs E:l:tterel.d intg..the. seFtIFment agreement dated
30.11.2016. Moréover-as ;:Lr

possession as per agrg@ngn r

‘m

e said §E.Jtﬂement agreement, the
promoter has agreed to apply for the OC by March 2018. After lapse of
such time, the complainants after waiting for a reasonable period of
time have approached the authority by filing the present complaint on
26.12.2018 and the respondent has finally applied for OC on

21.02.2019. Thus, due to retroactive nature of section 18 of the Act, the

Page 25 of 32



HARERA

2 GURUGRAM

27,

28.

Complaint No. 2272 of 2018

complainants are entitled to prescribed rate of interest as per the

provisions of the Act and not nominal compensation as per the terms of

the buyer’s agreement/settlement agreement.

In light of the aforesaid reasons, the authority is of the view that it

cannot take into consideration s

ich settlement agreement, the terms of

which are not kept by the one who has made it and is also in a dominant

position. Further, also such ags

of the one who is in recessiv

L
B

justice, such settlemt.jéut"a'gf‘ﬂer_

by this authﬂrl% ﬁh}le adju

e / it
complainants. Hence the autho

settlement agre%nﬂni a{_nd is o

\[ |
document as "Setﬂ\étgeht Agree
Y W,

ement-cannot take the statutory rights

_p_s%nn. In the interest of the natural

rit'{i‘ann}b\e taken into consideration
ie:ging *nﬁ ‘}tatutury rights of the
'ity:.
f th j1I.rie!?.ﬂ.'- t}l;ﬁ:é‘lere nomenclature of

ment”

oes n\ plate reliance on the said

;u}ft take away the rights of

the allottees to clalm\‘hg‘ slatuﬂl? l‘é‘efté\ delayed possession charges

as pre the provisions ofsectlun

18 6f the Act.

Admissibility ufﬂiéﬂf &osg&sia’i c%e’sgt prescribed rate of

interest: The compldinants are see%ngjﬁghﬁpqésessinn charges at the
\ | T

L. L

rate of 24% p.a. However, proviso to section 18 provides that where an
allottee does not intend to withdraw from the project, he shall be paid,
by the promoter, interest for every month of delay, till the handing over
of possession, at such rate ag may be prescribed and it has been
prescribed under rule 15 of the rules. Rule 15 has been reproduced as

under:
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29.

30.

31.

Rule 15. Prescribed rate of interest- [Proviso to section 12, section 18

and sub-section (4) and subsection (7) of section 19]

(1) For the purpose of proviso to section 12; section 18: and sub-
sections (4) and (7) of |section 19, the “interest at the rate
prescribed” shall be the State Bank of India highest marginal cost
of lending rate +2%.:

Provided that in case the State Bank of India marginal cost of
lending rate (MCLR) is npt in use, it shall be replaced by such
benchmarik lending rates which the State Bank of India may fix
from time to time for lendi g to the general public,

The legislature in its wisdom in ne subordinate legislation under the

rule 15 of the rules has dete%{g éﬂf_g_&q—pr&scribed rate of interest. The
rate of interest so detennine%%’% ,h%-lég_islature, is reasonable and if the
said rule is followed fﬂf av‘é'd I;ﬁe mtpr;tias{ it will ensure uniform
practice in all the aﬁsgg, " \*" \

‘¥ ¥ \ v {.

Consequently, aél"pﬁr webgite | of the _sg_l.;ehﬁ Bank of India ie,
el A l I:'_i

hﬂn&ﬁshmo_m.];@. marginal cog '
hr. - N

on date i.e, 18.02.2022's 7.30

(g,
"\\ p o -
interest will be margi rinLt;_dstgf 1

Rate of lnteres:iu ?e p@idiy.,m;fnplqgn : allottees for delay in
making payments: The defi 'ﬁnrjzof ﬁin est’ as defined under

section 2(za) of the &jct.prp\ﬁdes -that;fbe .{at_e.:'f:f interest chargeable

from the allottee by the promoted, in case of default, shall be equal to
the rate of interest which the promoter shall be liable to pay the allottee,
in case of default. The relevant section is reproduced below:

‘(za) "interest" means the rates of igterest payable by the promoter or the

allottee, as the case may be.
Explanation. —For the purpose of this clause—
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32.

33

(i) the rate of interest chargeable from the allottee by the promaoter,
in case of default, shall bg equal to the rate of interest which the
promoter shall be liable to pay the allottee, in case of default;

(ii)  the interest payable by the promoter to the allottee shall be from
the date the promoter redeived the amount or any part thereof till
the date the amount ot part thereof and interest thereon is
refunded, and the interest payable by the allottee to the promoter
shall be from the date the allottee defaults in payment to the
promoter till the date it i§ paid;”

Therefore, interest on the delay|payments from the complainants shall

be charged at the presi.‘r-ibgd rate ie, 9.30% by the

_\

respondent/promoter whlch th ‘-sﬁme as is being granted to the

complainants in case of detaye pussessmq charges.
On consideration aftfa@ﬁot‘ume ts avaﬂabﬁgtg record and submissions

made by the pa gré;ardmg 'nntra*.ren %a per provisions of the
Act, the authori _ﬁ?s tisfied th

the section 11[4]&? :
&

due date as per the agre

tth -' respo gﬁ!ls in contravention of

2 Act by not hila ing}ﬁver possession by the

9? ause 11(a) of the buyer’s
agreement executed between t epar{‘les on 26.07.2010, the possession

of the said unit wis-ﬁ) I}éhel _ red@itﬁia?%od of 33 months from

the date of start of eanstructionjand.it s further provided in agreement
that promoter shall be entitl

t6 a grace period of 3 months for
applying and obtaining completion certificate/occupation certificate in
respect of said unit/project. As far as grace period is concerned, the
same is disallowed for the reasons quoted above. The construction
commenced on 22.05.2011 as per statement of account dated

07.01.2020. Therefore, the due date of handing over possession comes

Page 28 of 32




HARERA

2 GURUGRAM Complaint No. 2272 of 2018

34.

outto be 22.02.2014. In the present case, the complainants were offered
possession by the respondent on 07.01.2020 after obtaining occupation
certificate on 24.12.2019 from the competent authority. The authority
is of the considered view that there is delay on the part of the
respondent to offer physical ppssession of the allotted unit to the

complainants as per the terms and conditions of the buyer’s agreement

-

dated 26.07.2010 executed betw _e;n the parties.

Section 19(10) of the Act ﬂ%

the allottees to take possession of

the subject unit w:thipsfmanghs from r.be dgte of receipt of occupation
N A

certificate. In the p@?}?ﬁt an
granted by the thn etent aut uﬂt}f\on j{; .2019. However, the

+\ i ™ '?:.4:

t, the q%cupatmn certificate was
\

respondent uffe%d e posesgion aﬂ t.’u; unit in question to the

20, S0 tb“@n be said that the
b LS

complainants came tabggaw out the gtmﬁﬁtlon certificate only upon

complainants unfy urh. 07.

the date of offer of possession. T%&erefare in the interest of natural
E B ﬁ Vi

justice, they shm@ Eeﬁvpn&mugnth time frﬁm the date of offer of

possession, These 2 Tspnpthﬁ" of reasuqﬁ!;fe tlmé is being given to the

complainants keeping in mind that even aﬁ:er mtlmatmn of possession

practically they have to arrange a lot of logistics and requisite
documents including but not lirjted to inspection of the completely
finished unit but this is subject to that the unit being handed over at the
time of taking possession is in habjtable condition. It is further clarified

that the delay possession charges shall be payable from the due date of
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35

36.

37

possession i.e. 22.02.2014 till the expiry of 2 months from the date of
offer of possession (07.01.2020) which comes out to be 07.03.2020.

The counsel for the complainants requested for handing over

possession which stand already offered. Therefore, the complainants

are directed to take possession df the subject unit within 2 months from

the date of this order. No holding charges shall be charged by the

respondent. Maintenance c_‘ ar| slr ﬁg-;payahle after two months from

the date of offer of passessmm : 51_ ;.%i
Accordingly, the nnn_—po_ﬁl;ju

11(4)(a) read mm@ﬁ}ﬁé@l

o u{ihe -rhnndate contained in section

af@eﬂ?&%ﬁﬁpar’c of the respondent

ainants are Qnﬁtﬁed to delay possession

charges at prescribed te;afthe interest @ hz: p.a.w.ef 22.02.2014
till 07.03.2020 as%er QHISIH slof e &éﬁ ) of the Act read with

nr:l t ha?:ﬂready paid Rs.6,80,063/-

is established. A'lsfuﬂ'f“the comp

rule 15 of the rules. Es”p

towards delay in handin nv’"‘?"nﬁessmn vide settlement agreement

the an!ui.m% ég,sﬂ 063/- already paid
to the complamaﬂts by the res r‘n%ent aS"'*delay' compensation as per

dated 30.11.201 ef

the buyer's agreement sha]l be adjusted tnwards delay possession
charges payable by the promoter at the prescribed rate of interest to be
paid by the respondent as per the proviso to section 18(1) of the Act.

Directions of the authority
Hence, the authority hereby passes this order and issues the following

directions under section 37 ¢f the Act to ensure compliance of
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obligations cast upon the promater as per the function entrusted to the
authority under section 34(f):
i.  The respondent is directed to pay the interest at the prescribed
rate i.e. 9.30 % per annum for every month of delay on the amount
paid by the complainant$ from due date of possession i.e.

22.02.2014 till 07.03.2020 ie. expiry of 2 months from the date of

20). The arrears of interest accrued so
Fa

la L;:‘nts within 90 days from the date
of this order as pﬁr que ];f"(. ]hf th,e mL\S

LI 3 N
ii. The amount if @,ﬁ B(};ﬂp,_?t _grlpe;dx ﬁr}\ta the complainants by

the resp{:né&‘ntfas dela}r camp_gnsa%:muas per the buyer’s

offer of possession [D?-Qi.t?

J-Qr.

far shall be paid to the

teld tow}rds fde‘ldy possession charges

payable by the g{o{{mte * at{ the p yst;ib rate of interest to be
paid by the respoa)d&pn ';_:ler thﬂéjxﬂsu to section 18(1) of the
Act.

iii. The cnmplalﬁnﬂs;reidtgmd{m t&@p‘gs%ssiun within 2 months

from the daRe gl}‘ t_hi__s;q_rc{f-r as the z!e/gg\or\dgnt has already offered

agreement %hﬁll ‘be adj

possession of the subject unit on 07.01.2020.

iv. Interest on the delay payments from the complainants shall be
charged at the prescribed rate ie. 9.30% by the
respondent/promoter whichlis the same as is being granted to the
complainants in case of delayed possession charges as per section

2(za) of the Act.
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v. The respondent shall not charge anything from the complainants
which is not the part of the buyer’s agreement. The respondent is
also not entitled to c¢laim holding charges from the
complainants/allottees at any point of time even after being part

of the buyer’s agreement as per law settled by Hon'ble Supreme

Court in civil appeal nos. 3864-3889/2020 decided on 14.12.2020.

—

r. K.K. Khandelwal)
Chairman

, Gurugram

V-l -
(Vijay ﬁm—/{:

Member

Harya
Dated: 18.02.2022
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