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1.  The present cu plgjfééﬁ‘s
in Form CRA u{ixda'ucltfon_$

Development) Act, 2016 (in sl
Haryana Real Estate (Regulatid
short, the Rules) for violation of

is inter alia prescribed that the

Advocate for the respondent

port, the Act) read with rule 28 of the

n and Development) Rules, 2017 (in

'section 11(4)(a) of the Act wherein it

promoter shall be responsible for all
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obligations, responsibilities and functions to the allottee as per the

agreement for sale executed inter se them.
Since, the buyer’'s agreement has been executed on 18.11.2011 i.e.
prior to the commencement ¢f the Act ibid, therefore, the penal

proceedings cannot be initiated retrospectively. Hence, the authority

has decided to treat the present complaint as an application for non-

compliance  of statutory 5 f@b]igauun on part of the

l

p!l‘

promoter/respondent in tet n ;‘?"'uf""’ ion 34(f) of the Act ibid.

45
If

J'-

Project and unit relatedc

i % sale consideration, the
amount paid by, ﬁ omplainarits, date of proposed handing over the

o€ :-':1:-. iled in the following

S.No. | Heads nformation
1. Project name and ﬂmﬁl" Gardens, Sector 83, Gurugram,
AL = AN ST T
3. Nature of t} e proje ~| Grotip-housing colony
4, D‘TCF iig‘;é"‘b |nd. ?i_ f@' Toghf 2 ated 18.12.2010
status 7 \_J J N7 | Vaia Jrenéwed up to 17.12.2020
5. HRERA registered/ not registered | Registered vide no. 330 of 2017

dated 24.10.2017 (1, 2, 6,8 to 12 and
other facilities and amenities)

HRERA registration valid upto | 31.12.2018

HRERA extension of | 02 0of 2019 dated 02.08.2019
registration vide

Extension valid up to 31.12.2019
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6. Occupation certificate granted | 17.10.2019
on [annexure R7, page 178 of reply]
7. Allotment letter dated 05.11.2011
[page 26 of complaint]
8. Unit no. PGN-12-0405, 4t floor, tower 12
[page 34 of complaint]
9. Unit measuring 1900 sq. ft.
[Page 34 of complaint]
10. Date of execution of buyer’s | 18.11.2011
agreement e b %! [page 33 of complaint]
11. | Payment plan N }’E onstruction linked payment plan
U L 'éj 24 [Page 44 of complaint]
12 Total consideratiof per. the {‘.Iﬁ 60,677/-
statement aceount” dated 4_’
21.‘11.2{]22} al a1 :, ,
13. Total a 1"l_i- byl "';L' .
complainant
statement of acco
21.01.2022 atpage 24
14. | Date of start o,
per the S5t :
dated 21.01,2022al
reply
15. |Due date o tﬁ: .J" 1.2015
possession as per clali§
of the said { e B . -
ontis m "*, ﬁ RAE period is not included]
constru 01" !
grace I.’br )
apoiving7and | < aoi| </ \[\/
completion certiﬁ al:ef
occupation certificate in respect
of the unit and /or the project.
[Page 38 of complaint]
16. Date of offer of possession tp 22.10.2019
the complainants [annexure RS, page 180 of reply]
17. Unit handover dated 24.12.2019
[annexure R8, page 191 of reply]
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18. Conveyance deed executed on | 07.01.2020
[annexure R9, page 196 of reply]

19, Delay in handing | over | 4 years 22 days

possession w.e.f. 30.11.2005 till

22.12.2019 i.e. date of offer of

possession (22.10.2019)| + 2

months
20. Delay compensation already | Rs.6,23,447/-

paid by the respondent in terms
of the buyer’s agreement as per
statement of account dated

B.  Facts of the complaint

4.  The complainants

21.01.2022 at page 24;L_nf Ms

\issions in the complaint:

lication for allotment of unit
1 of building no. 12 in the
90 &E ]. ft. The complainants

17 Complainants made the first

l,.:,..,,‘_. The plan of payment

PGN-12- GH
opted wa respondent company

issued wd@n@&%bj RML/P&N/?I 4077 dated

05.11.2011 for unit no, PGN-12-0405 in the said project. That

the parties later entered into a buyer's agreement on
18.11.2011 for the sale |of subject unit PGN-12-0405 having
super area of approximately 1900 sq. ft. for a total

consideration of Rs. 1,04,67,327 /-.
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ii.

iil.

iv.

That the terms of ABA is ex facie one-sided arbitrary and not

binding on the Complainants in view of law laid down by
Hon'ble Supreme Court in Pioneer Urban Land &
Infrastructure Ltd. V. Geetu Gidwani Verma and Anr. CA No.
1677 of 2019 judgment dated 4/02/2019 wherein the
Hon'ble Apex Court observed as under:

“A term of a cuntr;p;t If-q&;-be final and binding if it is shown
that the flat purchas -4r ad ‘ner option but to sign on the dotted
line, on a contract fra 5 he builder. The contractual terms of
the Agreement dated DF {u;‘ are ex-facie one-sided, unfair,
and unreasonable, T ,‘E po _’g n of such one-sided clauses in

' an ur practice as per Section 2
since it adopts unfair

of 3 months . and obtaining completion
certificate g)%up nrrg arti Eﬁig %fft of the unit. Clause
16 of said j’é al“rEe entalso s ﬁul Les a compensation for
delay @ f:ﬁﬂ%&r}sq?-fh..rl Iy un'{h nﬁtlrl-u\e super area till the date
of notice of possession, if the respondent company fails to
deliver the possession of the impugned unit within the
proposed handover of possession date.

That pursuant to the buyer's agreement, the complainants

made a total payment of Rs.1,05,48,132 /- to the respondent
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vi.

company. The said amount was paid towards the impugned

unit in accordance with the demand raised by the respondent
company. The complainants have paid 100 % of the sale
consideration towards the cost of the unit no. PGN-12-0405
including costs towards other facilities. The respondent

company has failed to deliver the possession in agreed time-

frame i.e., by 30.11. Zﬂ erms of clause 10(a) of the buyer’s

P !.-.--.
.I'IJ-

2 11
agreement for reason a ;;Pi ﬂ? bwn to the respondent.

That the possession o‘f;; igned flat was offered by the

respendentfvllglé’ Ié&z__"' _'_4:. ossession dated 22.10.2019.

!

unit handover letter
9s /an unexplained and
unreasona - F fou, he part of respondent
in handing the subject unit to the

complainants.

That the H ﬁ SF Rﬁé%nds raised within the

snpuleted’ﬁme N‘@eut rﬁiy ’ﬂe%e in'accordance with the

I % I'|I

buyer’s agreement and thus entitled to the interest at
prescribed rate for the unreasonable delays in delivering the
possession by the respondent company. Henceforth, the
respondent company is liable to pay interest for delayed period

of handing over the posséssion i.e. from 31.12.2015 till the date
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vi.

of handing over the
accordance with section

That the conveyance d

between the complainan

pertinent to note that t

the parties does not wa

delayed cumpensaﬂﬂq

Complaint No. 4891 of 2021

possession ie. till 24.12.2019 in
18 of the Act.

ped dated 07.01.2020 was executed

and the respondent company. It is
e conclusion of conveyance between
ive the complainants right to claim

om ‘the respondent company. The
Atf

hon’ble authority ma de §L very clear through its judgment in

Ajay Kumar c‘:,a;l ‘éclqr ir ’ﬂ /8 E{qd'a(\MGF Land Ltd, Complaint

Ors. Vs' DLF Sout

er execution of the
respondent having
agreement and upon
%veyunce deed, the
tory right to seek delayed
si6ns bf the said Act. Also, the

i
d.by the Hop'ble Supreme Court in case
ahim an and Aleya Sultana and
[ es-" Ltd (now Known as BEGUR

OMR Ho. mes p "'. I no. 6239 of 2019)
dated 24082020, ¢ | qﬂ
32. The allottees have v d th ed money which there

is no dﬂub!‘thﬂt rhe*pra.'q
next stei; is t their
deed which is the statuto

erhas-been enjoying benefits of and the
e {) éxecuting a conveyance
right of the allottee. Also the obligation

of the developer - promocer does not end with the execution of a
conveyance deed' The essenice and purpose of the Act was to curb the
menace created by the developer/promoter and safeguard the
interests of the allottees by|protecting them from being exploited by
the dominant position of ithe developer which he thrusts on the
innocent allottees. Therefdre, in furtherance to the Hon'ble Apex
Court judgement and the |law laid down in the Wg. Cdr. Arifur
Rahman (supra), this authority holds that even after execution of
the conveyance deed, the tomplainants cannot be precluded from
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mentioned reliefs.

their right to seek delay possession charges from the respondent-
Promaoter.”

Hence execution of conveyance deed dated 07.01.2020 does not

discharge the respondent ¢ompany from its liabilities as per the

buyer's agreement. Hence, this complaint for the below

Relief sought by the complainants

The complainants are seekiﬁﬁ‘ he féliomng relief:

i

?6

Direct the respondentt i 5 ; f i terest at prescribed rate for the

ssion calculated from the
e of offer of possession

towards the subject

g

b,
Any ntheru ‘}[( héf n: t n c ble authority may deem
fit and pruper --;- .' fact: nstances of the case, may

kindly be passed ln avour-of the complainants and against the

WMHA-ERA

sy sy AR S R ANV

The respondent had contested the complaint on the following

grounds:

i.

That the complainants have got no locus standi or cause of
action to file the present complaint. The present complaint is
based on an erroneous interpretation of the provisions of the

Act as well as an incortect understanding of the terms and
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il.

iii.

conditions of the buyer’s agreement dated 18.11. 2011. Also,

the complainants are investors and have booked multiple units
in their name. That along with the unit in question, the
complainants have also booked unit no. 1G-09-0602 in another
real estate project of the|respondent. The complainants cannot
approach the hon'ble| authority with respect to their
investments and h,enrca jrgs?nt complaint is liable to be

5 v '{
dismissed. ':'@ 5

":i o {..\ ] J‘-‘I-'
That the com ._.,~ being ifiterested in the real estate
R W R v,
#l.l*_ " |_.- -,. s f ) )
developmen »EF? sppndent %{a[d project tentatively

applied fga‘xp visional Ilqﬁm\nt %é unit vide application
r\ r

form dat%i@ﬂgﬂ.ﬁf)lﬁ, a Fd \ﬁerg

PGN-12-0

'seq?enﬂy allotted unit no.
@ wer no. 12, having a

A

super area n -.,g&pbwsmnal allotment letter

TE €6
dated 05.11.2011. The . the complainants were given the

buyer's %ﬁ‘éﬁ tﬁlﬁa%d the complainants
executed l(er‘i“jﬂ ;3\ Ni}tﬂl 2011 after having

perused the contents of the buyer s agreement and after having
willingly and voluntarily agreeing to the same.

That as per the clause 10(a) of the buyer’s agreement, the
delivery of possession of the unit was proposed to be within 36
months from the date of start of construction and a grace

period of 3 months, ie, by 29.02.2016. That the delivery of
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iv.

possession of the unit was “Subject to terms of this clause and
subject to the Allottee(s) not being in default under any
provisions of this Buyer’s Agreement and compliance with all

provisions, formalities, documentation etc....

That various allottees of the project have delayed in making
payments against their Espective units. As is widely known

and understood that thg }ﬁ:i:nunus flow of funds is pertinent

..,ﬂ!

to the real estate md stry, without the same, there is ought to

-JJ
u-: 5":,'1.&

be delays in the @n ction ,fs atus. Even with the various

- .J‘I ! 'l-:i r... “1 i 4
violations gatseéc -‘-':!u:_.g:_ 5 d the respondent has

shown amﬁ plary 1‘:0 du as a astate promoter which
| =

should b tal::r I tolaccou i <
v, .-
That the eat has' al r- ’-f;.r:- on account that the
& i | 7 o
contractor r%d;, 3 {dent ie. ILFS (M/s
! E. ¢

Infrastructure Le\Ingh “Financial Services), a reputed

cnntractaH A Eszg certain false and
frivolous @WU s F?ﬁ‘g\l? \?l'.]e to which they had

slowed down the progress of work at site. The respondent was
constrained to issue several letters to ILFS requesting it to
proceed and complete the construction work in accordance
with the decided schedule. However, ILFS continued with its
wanton acts of instigating frivolous and false disputes for

reasons best known to it. It is submitted that the respondent
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vii.

cannot exercise any influence over the working of ILFS. ILFS

has intentionally delayed the progress of construction for

which the respondent cannot be held liable either in equity or
in accordance with the provisions of the agreement.

That all these circumstances come within the purview of the
force majeure clause and hence allow a reasonable time to the

respondent. That it mus s,p be noted that the respondent had
u 2 _.i‘;,
the right to suspene}’ 1, ?;- struction of the project upon

-

happening of . ﬂgﬁiﬂft gaf;es h ond the control of the
: ““h 2
£f£b} of ;g'ne buyer’s agreement,
te all the ar s\lps by the respondent, it
fr\\

e {lcu trﬁc nﬁ'fnanaged to keep the
haall the adversities

however,

did not ﬁ%
project afla '

That the resper th all of its obligations,

not only with respéct~to~the buyer's agreement with the

| ] E' ; P 4
cumplain%t%bﬂt}lsg Uf E’T &cu‘%med laws, rules and

regulations therélnder) an ?f:;al authorities. The
\TUINU\D (, W\

respondent had got the project registered on 24.10.2017,

extended till 31.12.2019. That despite the innumerable

hardships being faced the respondent, it completed the

construction of the project and applied for part occupation

certificate vide an application dated 11.02.2019 before the

concerned authority and successfully attained the occupation
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viii.

certificate dated 17.10.2019. That the respondent has already
submitted an application for the occupation certificate dated
11.02.2019 for grant of occupation certificate before the
concerned statutory authority. It is respectfully submitted that
once an application for grant of occupation certificate is
submitted to the concerned statutory authority to respondent

1_,_.|—1

ceases to have any . coht .1 jver the same. The grant of
‘\u_, l.ﬂ
occupation certificate 27k J{ - the prerogative of the concerned

A
statutory authqpff;gan@; re;ﬁ’&ngent does not exercise any
influence ir}éjqp aﬁﬂ&_ tﬁuﬂu%&ver the same. There is a

delay of :,- 8 months ca wsed k
the occu -= certificate b i e 8
{\\ ; | ) i Aﬁ y

calculatin 'l:he pe
submitted that me | -"'.a.-"‘ ilised by the concerned
“&ﬁﬁ |

the non-issuance of

ory authority while

ore, it is respectfully

statutory authority fa ;- ing the occupation certificate is

liable to F’é‘ef/c%d%'ﬁ R% period utilised for

lmplemert,tﬁﬁop of ?é pre ht" A |

: WALV
That therea&er and ﬂn]y after ubtammg the requisite
permissions, the respondant legally offered the possession of
the unit to the complainants on 22.10.2019. The complainants
thereafter executed thé indemnity cum undertaking for

possession on 14.11.2019 and subsequently, the physical

possession of the unit was taken on 24.12.2019. It needs to be
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categorically noted that the complainants had satisfied

themselves with regard to the measurement, location,

dimension and development etc. of the unit and the

complainants had no claim of any nature whatsoever against

the company with regard to the size, dimension, area, location

and legal status of the unit, and had taken the peaceful

possession of the unit a _,I-J.:
el

That the absolute ti
complainants J@QB‘} _

bearing vaﬁ‘@“;}‘{%; . .

nveyanc dee

executed I}ﬂ

possessio %@f he un
q/

such a lcmg ﬁe

between the parties ;

- & w
the canveHe fi%ﬂ -
Therefore; there is" I:mJ

~7 L J <
respondent and there
complainants. It is eviden
that no illegality can be
allegations levelled by th

Thus, it is most respe

complaint deserves to be

:}{ears taking peaceful
such possession for

uld not be entitled to

sen t‘ermmated after the execution of

Ec%% gl‘%n lies at this instance.

lefault

lapse on the part of the
wik % i P’ﬁ :
in no equity

in favour of the
t from the entire sequence of events,
attributed to the respondent. The
e complainants are totally baseless.
‘tfully submitted that the present

dismissed at the very threshold. That
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after having slept on their rights for a number of years, the
complainants cannot be|rightly allowed to have the present
claims.

x.  That without accepting the contents of the complaint in any

manner whatsoever, the bonafide conduct of the respondent
has to be highlighted as the respundent has credited an amount
of Rs.12,637/- tuwarﬂs £ 4 payment rebate and Rs.6,23,447
as compensation cr .,‘I“g, IOP, as is evident from the

’-"’ ’lr

statement ut/; ylntd ed 21,? 022. Further, an amount of

Rs.16,677/7 W q-;h t va c; nti-profiting. Without
prejudice {@- e nghts f th,e resp r%\‘;t delayed interest, if
any, has l;ﬁ; r:ulgte }r‘ n the zﬁ'ﬁ unts deposited by the
inants towards the basic principle amount of

the unit in q and not on_ahy amount credited by the

respondent or an ent made by the allottees/

cnmplamH Ar s dﬁiﬂ?%nt charges or any

taxes/statﬂfm'j Ste.
RUIGRAM
xi.  That in llght af the bona fide conduct of the respondent, the

peaceful possession having been taken by the complainants,
compensation taken by the complainants at the time of offer of
possession, non-existence of cause of action and the frivolous
complaint filed by the complainants, this complaint is bound be

dismissed with costs in favour of the respondent.
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Jurisdiction of the authority
The authority observed that it has territorial as well as subject matter

jurisdiction to adjudicate the present complaint for the reasons given
below.

E.I Territorial jurisdiction

As per notification no. 1{‘92[ Jr‘TCP dated 14.12.2017 issued by
.-.. {v*

-—J
,r

Town and Country Planmn

ment, Haryana the jurisdiction of

=

-pdll
..,, HH

'g-h e

present case, t}},eﬁ'f]ect in q esufn\s si

area of Gurugram Dlstrict tere ore 'lath a thority has complete
territorial jurlsdf-;ﬂ%rﬁ 0 de vith iﬂ'lep;ésen; complaint.

"‘\ ry
E.Il  Subject-ma H __'t ot

2 E'Gub /
Section 11(4)(a) of the Act-provides that the promoter shall be

responsible to %%cﬁ%aﬁ HE r&eﬁﬁ% sale. Section 11(4)(a)
is reproduced af'her n
o ERUGRAM

{4) The promoter shall-

(a) be responsible for |all obligations, responsibilities and
functions under the provisions of this Act or the rules and
regulations made theteunder or to the allottees as per the
agreement for sale, o to the association of allottees, as the
case may be, till the conveyance of all the apartments, plots or
buildings, as the case Jay be, to the allottees, or the common
areas to the associgtion of allottees or the competent
authority, as the case may be;
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10.

11.

12,

Section 34-Functions of the Authority:

34(f) of the Act provides to ensure compliance of the obligations cast
upon the promoters, the allottees and the real estate agents under this Act
and the rules and regulations made thereunder.

So, in view of the provisions of the Act quoted above, the authority

has complete jurisdiction to decide the complaint regarding non-

compliance of obligations by the promoter as per provisions of

-" * ?'ff'
a later stage. gl
Findings on the objé: sed b «é}espundent

F.I Obiecﬁun" Tﬁliné’ o '_men % DPC on ground of
complain \zeing inves '
The respnnden 5@

ended
ol
and have purchasud its apa

|
project of the resﬁr)ndenph’ '_Ergfm¢ ‘ﬁﬁ complainants are not

“allottee” or home EMEEI itk \Mhut investors and thus the

The authority observed that ﬂ‘l n protect the interest

of consumers gﬁﬁb}ég les ate éeetéi’* ifﬁs settled principle of

Im % nts are the investors

 fram the th ﬁ’bklct unit in some other

interpretation that preamble is an introduction of a statute and states
main aims & objects of enacting a statute but at the same time
preamble cannot be used to defeat the enacting provisions of the Act.
Furthermore, it is pertinent to note that under section 31 of the Act,

any aggrieved person can file acomplaint against the promoter if the
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promoter contravenes or violates any provisions of the Act or rules

or regulations made thereunder. Upon careful perusal of all the terms
and conditions of the buyer); agreement, it is revealed that the
complainants are allottees/buyers and they have paid total price of

Rs. 1,07,67,291 /- to the prome

ter towards purchase of the said unit

in the project of the prumcter At this stage, it is important to stress

“2(d) "allottee" in m.'q.',:mn ,{ﬂ e ahesra{e ‘project means the person to
whom a plot, apartment'af ‘the case may be, has been
allotted, sqld fﬁ'fzetﬁgr 1§ freehold, or'léasehold) or otherwise
transferred by /'the pron moter, and '\ﬁdu des the person who
subsequepc{r acquires the md‘ allotme through sale, transfer or
a.':henwsg ‘bu daes nat..i ﬁu persony to whom such plot,

:S»ﬁi?en on rent;”

| >~ ¥
In view of abuve-s;n%qt@ued d of ni}pon of "al}:ttee as well as all the

terms and conditiohs Jti-chf huyer,

respondent and complainants 1t 1§ ¢ rj,rstal clear that the complainants

-w'."'l -|.

are allottee(s) he~ IS ;1 otted to them by the

promoter. The g;'(ix;gq‘pﬁ ilf,'ihv"tgfl;’, is;nﬁ:t, defined or referred in the
Act. As per the definition given under section 2 of the Act, there will
be “promoter” and "allottee” and there cannot be a party having a
status of "investor”. The Mahanashtra Real Estate Appellate Tribunal
in its order dated 29.01.2019 in appeal no. 0006000000010557 titled
as M/s Srushti Sangam Developers Pvt. Ltd. Vs. Sarvapriya Leasing

(P) Lts. And anr. has also held that the concept of investor is not
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14,

15.

16.

HARERA

defined or referred in the Act. [‘hus, the contention of promoter that
the allottee being an investor i§ not entitled to protection of this Act
stands rejected.

Findings of the authority

G.I Delay possession charges
Relief sought by the complajnants: Direct the respondent to pay
interest at prescribed rat;e ”fq'.f,he delayed period of handing over

‘1 J by -. i
possession calculated from the pi ‘. n ised date of possession till actual

date of offer of posse

h I ? C \j i-" r
“Section 18: - Return of amount.a ndt“ﬁmpensaﬁon

18(1). If the pr _' qﬂ;zr i tiﬁ % :;im to give possession of
g, = 4 B ‘ i

an apartment,

medec}'thaf MtL}'e’nnqai’ s L. dt}}ef r%th!ﬁd to withdraw from

the project, he shall be pajd, by the promoter, interest for every
month of delay, till the handing over of the possession, at such rate
as may be prescribed.”

Clause 10(a) of the buyer’s agreement provides time period for
handing over the possession and the same is reproduced below:

"10. POSSESSION
(a)  Time of handing over the Possession
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1y

Subject to terms of this clause and subject to Allottee(s) having
complied with all the werms and conditions of this Buyer's
Agreement, and not being in default under any of the provisions of
this Buyer's Agreement| and compliance with all provisions,
formalities, documentation etc, as prescribed by the Company, the
Company proposes to hand over the possession of the Unit within 36
(thirty six) months from the date of start of construction, subject
to timely compliance of the provisions of the Buyer's Agreement by
the Allottee. The Allottee(s) agrees and understands that the
Company shall be entitled\to a grace period of 3 (three) months,
for applying and obtaining the completion certificate/
occupation certificate in respect of the Unit and/or the Project.”
(Emphasis supplied) .
At the outset, it is relevant th _cgi;;nnent on the preset possession

.
A7 Pl R

clause of the agreement where the possession has been subjected
s i

n&!uﬁg;s{e{‘thts agreement, and the

complainants n _c;b§mg 11Wf uﬁﬁf’ﬂ:%y provisions of this

to all kinds of tepﬂi_ﬁ_’_ﬂ'?ﬂ_}i&t? C

agreement and: _Ebﬁ’np]ia_ueg- {with all prht‘dsi%nns, formalities and
Ad MR RN

l

documentation ﬁ%ﬁﬁ»ﬁ“ﬂb@ y ﬁe :Z}gw The drafting of this
ch ' %f,ére not only vague and
E,: e .PB' o y

clause and incorpord t"t'!u":‘ offsy
ﬁo\‘%h_‘ﬁ

uncertain but so heaﬁﬂigj@ﬁe in -fair;f?'i_.’é-'gf the promoter and against

-
_Iﬂ'

defaultyby the allottee in fulfilling

the allottee that even a sin
mPFLr R . P
formalities and ‘documentations et¢. as prescribed by the promoter

’ ™ -
|

may make the pﬁ_ggéssi,bh cla t_ljr-'-e_tlex{af;tt_ for the purpose of allottee
and the commitment time perfod for handing over possession loses
its meaning. The incorporatjon of such clause in the buyer’s
agreement by the promoter i just to evade the liability towards
timely delivery of subject unit and to deprive the allottees of their

right accruing after delay in possession. This is just to comment as to
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18.

19.

how the builder has misused his dominant position and drafted such
mischievous clause in the agreement and the allottee is left with no
option but to sign on the dotted|lines.

Due date of handing over poisession and admissibility of grace

period: The promoter has proposed to hand over the possession of

the said unit within 36 (thirty-six) months from the date of start of

construction and further pmw_d’in agreement that promoter shall

ﬁ\ﬂ; as not applied to the
Elgy{:ert:ﬁcate; occupation
certificate within E{?ﬁgli I=E i@: c@a‘hthSJ prescribed by the
promoter in the buyer’ s"ﬁ'gre ofif. The promoter has moved the

application for i%ﬁgn&f ;f.: -"'_: %%«?ﬂé&m only on 11.02.2019
when the periodof 36 months ﬁsf alfaady Expn'ed As per the settled
law one cannot be at]lowed t take advantage of his own wrong,
Accordingly, the benefit of grace period of 3 months cannot be
allowed to the promoter at this stage. Therefore, the due date of

possession comes out to be 30.11.2015.
Admissibility of delay possession charges at prescribed rate of

interest: The complainants are seeking delay possession charges at
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the prescribed rate of interesf. Proviso to section 18 provides that

where an allottee does not intend to withdraw from the project, he
shall be paid, by the promoter, interest for every month of delay, till
the handing over of possession, at such rate as may be prescribed and

it has been prescribed under iule 15 of the rules. Rule 15 has been

reproduced as under:

Rule 15. Prescribed rate ofm leres

18 and sub-section (4) and .~ 1l
(1)  For the purpose ﬂ,-’
sections (4) and
prescribed” shuH"
of lending rate

med@d qﬁn

lending

The ieglslature‘:ff‘lk wgd@n
rule 15 of the rules“,.hads}deterr

The rate of interest sq dqter'

and if the said gy‘g
uniform practici ll gﬁ

Jn Q'E.E;’.," .;
(MCLR] ‘is*riot i’

benchm kel dmg rates which ‘the .S‘Eir
from ti q;a? efap {ing to the gen

‘_; x{Frnvisa to section 12, section

ﬂf India marginal cost of
h be replaced by such
ank of India may fix

#bhc
l:ﬁig.ate legislation under

p‘refcnbed rate of interest.
ff@nrge legislature, is reasonable

ttqv@;d the interest, it will ensure
iL-r

Taking the ﬂaseﬁfgs;q\ inpgui ;qh_gh;,i @w?]&l:atnants-allnuees were

entitled to the delayed possessipn charges/interest only at the rate of

Rs.7.50/- per sq. ft. per month

of the super area as per clause 12 of

the buyer’s agreement for the period of such delay; whereas, as per

clause 1.2(b) of the buyer’s agreement, the promoter was entitled to

interest @ 24% per annum

at the time of every succeeding

instalment from the due date of instalment till date of payment on
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22.

account for the delayed payments by the allottee. The functions of the
authority are to safeguard the interest of the aggrieved person, may
be the allottee or the promoter. The rights of the parties are to be
balanced and must be equitable. The promoter cannot be allowed to

take undue advantage of his dominant position and to exploit the

needs of the home buyers. This authority is duty bound to take into

consideration the ]eglslatiy :: & }g to protect the interest of the
consumers/allottees in tlf *" I'Lrte sector. The clauses of the
buyer’s agreement enﬁmdﬁﬁ batgqébu the parties are one-sided,
unfair and unreqs'f e "" r_n

delayed pnsseség‘ﬁ gC‘hre:rte are vasiqus oth

TN }1
esWe:

agreement whlth'
the allotment a d"f elt ] e
N |

conditions of the buyet's agrde

and unreasonable, and the“same=§ all constitute the unfair trade

practice on the E‘a{ A }Vr’ ofe Mpes of discriminatory

terms and condition éb eeme will not be final and
\ _??thb o 7 ,{ \t ¥

binding.

Consequently, as per website of the State Bank of India ie,

https://sbi.co.in, the marginal cost of lending rate (in short, MCLR) as
on date i.e, 01.02.2022 is 7.30%. Accordingly, the prescribed rate of
interest will be MCLR +2% i.e., 9.30%.
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Rate of interest to be paid by the complainants in case of delay

in making payments- The deﬁniu‘nn of term ‘interest’ as defined

under section 2(za) of the A-t provides that the rate of interest
chargeable from the allottee by the promoter, in case of default, shall
be equal to the rate of interest which the promoter shall be liable to

pay the allottee, in case of default. The relevant section is reproduced

¥ —

below: e RN

“(za) "interest” means the - _ f
the allottee, as the case may.be. "} .

; i =
Explanation. —For thg-vpﬁrgen.fe of this cla,

(1) the rate af{gfér&ﬂf harggablefrom'the-gllottee by the promoter,
in case of di %}csﬁgﬂ he equal tovtherate of interest which the
pmmate’" allbe liable'tq pay'the alle e in case of default;

(ii)  the interest payable by the prji:;-plarer‘ to the allottee shall be from
the date the promoteryeceived the amountor any part thereof till
the date the amaunt od par thereof and interest thereon is
refunded, and the interest pay%bfeiby}ﬁeﬂfﬁm to the promoter
shall be'fromthe date the all H&y‘efqpps in payment to the
prama@fﬁ!@@é@te P is _m’at;i" Y )
Therefore, interest *aw‘khéf}ﬂe rﬁ'égmgrﬂs from the complainants
shall be charged at thé“ p sfﬂ'h;d rate ie, 9.30% by the
/ ) I j
respundent{pmﬁb%ﬂi is hsﬂ‘%ﬂk% being granted to the
complainants irqt_g%eguﬁc!@aﬁ;y p 's,s_ewsfquﬁhfi;gés.
On consideration of the dacuments available on record and
submissions made by the paities regarding contravention as per
provisions of the Act, the authurity is satisfied that the respondent is
in contravention of the section 11(4)(a) of the Act by not handing
over possession by the due date as per the agreement. By virtue of

clause 10(a) of the buyer’s agreement executed between the parties
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on 18.11.2011, the possession
within a period of 36 months |

plus 3 months grace periof
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of the subject flat was to be delivered
rom the date of start of construction

1 for applying and obtaining the

completion certificate/ occupation certificate in respect of the unit

and/or the project. The constr

far as grace period is concer

Lction was started on 30.11.2012. As

ned, the same is disallowed for the

reasons quoted above. Therefore, the due date of handing over
A ehaiay

5 bt
possession comes out to b%;

i 015. Occupation certificate was

granted by the conce%@uég ' F&’UR 17,
f e h WU e

VQZUD and thereafter, the
possession of th_gf Sﬁgﬁﬁﬁé Wﬁ;mﬁl’fﬁl‘éﬂ,m the complainants on

S/ ek s\

22.10.2019. Cuf)fé_‘sf of the gml..@aveﬁ

- TN 1) -

Thereafter, the h@hélair_mn had taﬂten]“puss‘é'ﬁ on of the subject unit
. \ENCE LD Qw:f;«’

vide unit handm@fﬂ er @t:d J41 201 Iﬁand subsequently, the

conveyance deed w% \'?-':éut
¥ =

placed on record.

WP L
pd-01107:01.2020. The authority in
- & RECY,

complaint bearing no. 4031~ fvfﬂf 9 titled as Varun Gupta V/s

o
Emaar MGF LH A &p&%l}r decided that the

execution of caﬂj?egzj'eg}dee; /unit hande
i \ {\ ]

\ - .T ‘-:‘ ; 4 ‘ .I \
e/extinguish the allottees/complainants right to

\ w;ﬂl' letter between the
parties does not waiv
delay possession charges under section 18(1) of the Act. The
authority is of the considered view that there is delay on the part of
the respondent to offer physical possession of the subject flat to the
complainants as per the terms and conditions of the buyer's

agreement dated 18.11.2011 executed between the parties. It is the
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failure on part of the pramoter to fulfil its obligations and
responsibilities as per the bqyer's agreement dated 18.11.2011 to

hand over the possession within the stipulated period.

Section 19(10) of the Act obligates the allottee to take possession of

the subject unit within 2 months from the date of receipt of
Occupation certificate. In thd present complaint, the occupation

certificate was granted b& the :'wwtent authority on 17.10.2019.

1.m-’

N “

complainants ca:}te tn' knqw K h%ﬁ, the\nﬂcupatmn certificate only
f_‘ > J .

Es on. ’I'Iifrefure in the interest of
e

natural justice, zﬁ’ﬁcu N Pl;}_ha‘its i$hquid fbe’ given 2 months' time

2

1. LA i

time is being given'to. qsq;? eplng in mind that even
r‘\t'befs G

after intimation of pusse% ly l'h&}’ have to arrange a lot of

logistics and r@]lﬂsit&k;&&t% ud‘ilg but not limited to

inspection of the cumpletely ﬁnfshqd u’ﬂt but this is subject to that
X

‘-

from the date of offer of pdssessufn T sa 2=munths of reasonable

the unit being handed uve;?* the time of taking possession is in
habitable condition. It is further clarified that the delay possession
charges shall be payable from the due date of possession i.e.
30.11.2015 till the expiry of 3 months from the date of offer of
possession (22.10.2019) which gomes out to be 22.12.2019,
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27.

28.

29,
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Accordingly, the non-compliange of the mandate contained in section
11(4)(a) read with section 1B(1) of the Act on the part of the
respondent is established. As such the complainants are entitled to
delayed possession at prescribed rate of interest i.e. 9.30% p.a. w.ef.

30.11.2015 till 22.12.2019 as per provisions of section 18(1) of the

Act read with rule 15 of the rules.

Also, the amount of Rs.6 23,44 ,f-gfas per statement of account dated
_ 'nﬁﬂbnt to the complainants towards

?"?~ -
ihg oy,,ei" pﬂssessmn shall be adjusted

y ﬁv
towards the delam ﬁsﬁ:ﬁn i %ﬁxd by the respondent in
“
terms of pmwsJ @“ ection 1“8(1] 0 tlle Aﬁf

21.01.2022) so paid by thEs {

compensation for delaf in, hiﬂ

-..\|

Directions of &4&:0 I
Hence, the aut}\?ﬁtﬁ[ reby passes h brder and issues the

following directmnm%

E

of obligations cast up:hﬂé‘

to the authority ﬁﬁdﬂis%ﬂ%r. 14
i.

The respondént bdtﬁett dto pﬁy the intﬁrest at the prescribed
VYU IN

rate i.e. 930% per annum for every month of delay on the

'mnlgﬁf MAH to ensure compliance
{AC A\ g
r as per the function entrusted

E& 3.‘"} F'h.

amount paid by the complainants from due date of possession
i.e. 30.11.2015 till 22.12.2019 i.e. expiry of 2 months from the
date of offer of possession (22.10.2019). The arrears of interest
accrued so far shall be paid to the complainants within 90 days

from the date of this order as per rule 16(2) of the rules.
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ii.

il

14.12. 202(];: | 5 !
Complaint sta1'1dS':q,;:llsj:l-:;sI d qf ‘l )
;-.

31.  File be consigned t}:g\%

Also, the amount of Rs.6,23,447/- so paid by the respondent
towards compensation for delay in handing over possession
shall be adjusted towards the delay possession charges to be
paid by the respondent in| terms of proviso to section 18(1) of
the Act.

The respondent shall not charge anything from the complainants

which is not the part, 03’ j@gger s agreement. The respondent

is also not entutled%‘g g{%{'\n holding charges from the
complainants/ / sag: ny pg{n{ time even after being part
’

of the buye;\ﬁgrfe _j{" .:- e

Court in y:appe 'fiq's:-i;:TSBEn

ed by hon'ble Supreme
4-3889/2020 decided on
J

F}]T
G‘
G\

o, HARERA oo

Dated: 01.02.2022

(Vijay Kumar Gufpj;‘ L J |< L (Dr. K.K. Khandelwal)

Member ) y g,] | ( { V' | Chairman
Haryana Real Estate Regulatory Authority, Gurugram
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