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The present complaint has been

Form CRA under section 31

Development) Act, 2016 (in sh

Haryana Real Estate (Regulatic

[”‘ >
 for the respondent

B

e & f

filed by the r:nmplamants}alluttees in

f the Real Estate (Regulation and

rt, the Act) read with rule 28 of the

and Development) Rules, 2017 (in

short, the Rules) for violation of section 11(4)(a) of the Act wherein it

is inter alia prescribed that the

romoter shall be responsible for all
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obligations, responsibilities and| functions to the allottees as per the
agreement for sale executed inter se them.

Since, the buyer’'s agreement has been executed on 02.07.2010 i.e.
prior to the commencement of the Act ibid, therefore, the penal
proceedings cannot be initiated| retrospectively. Hence, the authority

has decided to treat the present complaint as an application for non-

compliance  of  statutory- “_ oligation  on  part of the
wE»‘f._ = ': :‘r't
promoter/respondent in ters ;' f se ction 34(f) of the Act ibid.
i
Project and unit relat etaﬂ 4
The particulars nf -i Dro 'ﬂ;‘?;“. .; sale consideration, the
amount paid by thé mplafh | late of propesed handing over the

|

F

possession, delay %

od, ;f any ha%e i & iled in the following
I'

tabular form: \ ¢ ”

S.No. | Heads N SN oriation

1. Project name and lnﬁdnﬁ E I'B *"" /d Floors Premier at Emerald
\"Estate, Sector 65, Gurugram

2 Project area ' =

3. | Nature '-"" T e | Grotip housing colony

4 [ DTCP Ticense 3; Vel ; Wd 17.01.2008

status # | Valid/rene up to 16.01.2025
5. Name of licensee Active Promoters Pvt. Ltd. and 2 others

C/o Emaar MGF Land Ltd.

6. HRERA registered/ not | “Emerald Estate” registered vide no.
registered 104 of 2017 dated 24.08.2017 for
82768 sq. mtrs.

v HRERA registration valid up to 23.08.2022
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8. Occupation certificate 15.05.2020
[annexure G, page 113 of reply]
9. Provisional allotment lefter

10.03.2010
[annexure C, page 42 of reply]

10. | Unit no. EFP-02-0501, 5* floor, tower no. 2
[annexure C1, page 29 of complaint]
11. | Unit measuring 1650 sq. ft.
12. | Date of execution of buyer’s | 02.07.2010
agreement g?“i,ﬁpnexure C1, page 27 of complaint]
13. | Payment plan \ E}f?: * ‘Construction linked payment plan
J i ’ nexure C1, page 60 of complaint]
14. | Total consideratio f 1= u $:76,29,117 /-
statement of ageount daf
L i Y 4{
22102020 at paged25 offeph| 7
7 “i‘th O“Blh '5'
15. |Total amoup
complainants statemen nf
account : )20. | at |
page 126 of repl _- I.
16. |Due date ‘ - a / I
possession as per g 11
the said sem| 8 13
months from lv "..'tr'. e .lj
execution of buyer's -_'-'..=-i."
(02.07.2010) pl
grace peri
uhtaining etion|
certificate/ )
certificate rr@‘@qg Vﬁ% iy itq R l. \'5’!
and/or the p / f
[Page 41 of complaint]
17. | Date of offer of possession to the | 26.05.2020
complainants [annexure H, page 116 of reply]
18. 6 years 9 months 24 days

w.ef 02.10.2013 tll 26.07.2020
i.e. date of offer of possession
(26.05.2020) + 2 months

Delay in handing over pussess(En
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19.

Delay compensation already pald | Rs. 6,16,784/-
by the respondent in terms of the
buyer's agreement as pjr
statement of account dated
22.10.2020 at page 126 of reply;

Facts of the complaint

The complainants have made the following submissions in the

complaint:

i.

il

That vide application datg d{ 02 2010, the complainants booked
- # ,;,
t t :lf-
the subject unit in the | ”{'ﬁ‘;. g}, question. The buyer's agreement

was signed inter se p: e q 2010 and as per clause 11(a)
of the buyer ﬁr&e&;m the respondent had agreed to handover

fnthE sub umtrwi Nin. 36 months from the date

the possessi
of executio mf buyer's ag gre I' vith |a grace period of 3
months i.e. $ H DWE [r @ the possession of the

said unit has u‘:_-' 1anded he complainants despite

4 [ - : "V
making all I'EC[HISIH?‘“ ?‘F d FGV

That the cuﬁaﬁ ¢ ave b 4 E Mﬂlls to the respondent

to know the prugrﬁs of cchnat é j to know the date of
possession But no deﬁn‘:ﬁe ent*was shown for timely

completion of the project and no appropriate action was taken to
address the concern and grievances of the complainants. In fact,
the respondent made several assurances in last few years about
timely completion of the pJuject as well as offered several new

dates of completion.
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iii. That the complainants had booked the said unit for their old

parents to have a comfortable life in their old age, but due to
delay in handing over the possession, the complainant’s parents
had to pay huge rent due t9 which they have suffered mental and
financial agonies. The complainants assess the said compensation
to the tune of Rs.1,00,00,00 f~. Hence, this complaint.
Relief sought by the cump
The complainants have fi ;;.'f e present compliant for seeking
following reliefs: "

i.  Direct the res

O if : n/
The respondent ha dwa ita ‘p(%ihl}.i ary objections and has
FE (.,L.
contested the present complmn f'ilnmng grounds:

i.  That the cur*l%% %ﬁd %’ p&nt complaint seeking,
inter alia, pf.@si j’T rrest J@Z«W&pa for alleged delay in
4 tfu

handing over the pruperty tis Jrnes*.l:;ec ly submitted that such

complaints pertaining to interest and compensation are to be
decided by the adjudicating officer under section 71 of the Act
read with rule 29 of the rules and not by this hon'ble authority.
The present complaint is liable to be dismissed on this ground

alone.

Page 5 of 26




HARERA

b A GURUGRAM Complaint No. 3020 of 2020

il

.

That the project in question is neither registered under the Act
nor is the same required ta be registered in view of the rules of

2017. In the present case, the respondent had applied for the

occupation certificate (OC) [in respect of the tower/apartment in
question was made on 30.06.2017, i.e. before the notification of
the rules of 2017. The occupation certificate was thereafter issued

on 08.01.2018. However;.as alg\Etre NOC was awaited for a few
I“ 5-"
blocks (including the unitij *'?“‘"f’ tion), thereafter the respondent,

;f * Ry R

vide letter dated L 18, inforfhed the DG-TCP, Haryana that

it has not acte;r/pB

towers for pﬁéeﬁsiun ﬁst‘ IHfEi'IEFire 0C is awaited. Thus, the

P

t
project in qn!e,ﬂti'an is noﬁ an mgﬂl

g project” under rule 2(1)(o)
not ire registration and
consequently has § nder the provisions of the

Act. This hon'h]e}ﬂw 5 55 not have the jurisdiction to

entertain aMa@e the FeMplaint. The present

complaint is hah!e tf;bﬁ di lﬁﬁ?ﬁlf und alone.

That the prese\"t Cﬂmp aint is based on an erroneous
interpretation of the provisions of the Act as well as an incorrect
understanding of the terms and conditions of the buyer’s
agreement dated 20.02.2010. That the provisions of the Act are
not retrospective in nature. The provisions of the Act cannot undo

or modify the terms of an agreement duly executed prior to
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iv.

coming into effect of the Act. The provisions of the Act relied upon

by the complainants for se¢king interest cannot be called in to aid
in derogation and ignorande of the clauses of the Agreement. The
interest is compensatory in nature and cannot be granted in

derogation and ignorance of the clauses of the agreement.

That the complainants vide application form dated 08.02.2010
applied to the respunden_ rovisi

the said project rh
Estate, Sector 65, f:' ' ﬁelnﬂ“e&‘by the respondent. The said
Ed'dﬁtaﬂéddb{ms and conditions and
was subject @ er's agrf-emelnt to Tacecuted later. Pursuant

"'%e?liu d@ﬂﬁmtbearing no. EFP-02-

between the complainants i.-.e thé respondent on 02.07.2010.

That the reﬁ A E R u%lpannn certificate i.e,

on 15.05. 2‘%29) Ej'ﬁfrﬁd - P“ af the said unit to the

complainants vide offer o pussessmn letter dated 26.05.2020
subject to making payments and submission of necessary
documents. However, till date the complainants have failed to
comply with the requirements as detailed in the offer of
possession notice and take possession of the subject unit. It is

pertinent to point out the |malafide intent of the complainants
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who despite being offered possession and compensated for the

delay in possession, in order to unjustly enrich themselves have
filed the instant frivolous complaint. That the complainants have
already been given compensation of Rs.6,16,784/- towards the
delayed possession. Further, the complainants have also been
given the benefit of Rs.85,083/- towards early payment rebate.
The respondent has a “‘aﬂﬁETEd possession of the unit in

"‘rw.t &" -"'
r

question along with com %‘u tion for delay and therefore no
i B

cause of action cax ﬁ consgt ued oxhave arisen in favour of the
o iq, \ 4 b
complainants /( @f}. c --: E 9 g further compensation

e;(;st wht- i:ultnpen %0 payable under the
agreement h a&ready I:Hae crgdi . u ¢ complainants by the

i
HE"

by way of i

respondent. t'P

vi. That the compl a;m'i hanL Aal tructmn linked payment
plan at the time of bnﬁ‘h Ethe'unit in question and had agreed

and underta%n% A‘ he |1 ;ﬁl‘mﬂﬁd when demanded by
the respundent epr vided with the terms
’T}j roj ‘J Al all A \/T

and cundltmns al allutment and the complainants

were given the opportunity to familiarize themselves with the

same. Further at time of execution of the agreement, it was also in

the knowledge of the complainants that subject to timely payment

of all amounts payable by the complainants and subject to
.

reasons beyond the control| of the respondent, possession of the
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unit was proposed to be

Complaint No. 3020 of 2020

pffered by the respondent, within 36

months from the date of execution of the buyer’s agreement along

with 3 months grace period.

That the project got delayed on account of various reasons which

were/are beyond the power and control of the respondent and

hence, the respondent canhot be held responsible for the same.

Firstly, there were default “
Kashyap and Sons).

non-performance, the ‘cons

4 8
L Kashyap afndws rj :
Uretd) :

ole arbltrator and vide order dated

Justice A P Sha
27.04.2019, the hon'ble ar

1 of the second staircase could

-,
ﬂr%ﬁdﬁfimceedings titled as B
W

Mfzf nd Ltd are pending before

..:.I

itrator gave liberty to the respondent

to appoint another contractor w.e.f. 15.05.2019. Secondly, the

National Building Code (NBC

terms of the same, all high

height of 15 mtrs. and aba

) was revised in the year 2016 and in
-rise buildings (i.e., buildings having

ve), irrespective of the area of each
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floor, are now required to have two staircases. Furthermore, it
was notified vide Gazette| published on 15.03.2017 that the
provisions of NBC 2016 supersede those of NBC 2005. The

respondent had accordingly sent representations to various
authorities identifying the| problems in constructing a second
staircase. Eventually, so as to not cause any further delay in the
project and so as to avmg f opardising the safety of the occupants

‘ém "- ‘3‘"
of the buildings in que tior 'f % respondent had taken a decision
Yt

to go ahead and co -’_;;uct_j_; e secont
the construc ﬁ*&;ﬁgs |
years’ time;

_"rm- = .'
: reafter, /pp 4
certificate an:ﬁ ibject to hjfﬂ e majeur

payment of :nstal]me F hic Was an essential, crucial and an
indlspensablH @ F Mceptualizanun and
development-of the iprpje rn~ qus m Furthermore, when the
proposed allu‘ﬁ)ees defaift 1" their ayments as per schedule
agreed upon, the failure has a cascading effect on the operations
and the cost for proper lexecution of the project increases
exponentially whereas enormous business losses befall upon the
respondent. The respondent, despite default of several allottees,

has diligently and earnestly pursued the development of the
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project in question and haq constructed the project in question as
expeditiously as possible. Therefore, there is no default or lapse

on the part of the respondent and there in no equity in favour of

the complainant. It is evident from the entire sequence of events,

that no illegality can be| attributed to the respondent. The
allegations levelled by the co mplai nants are totally baseless. Thus,

;ted that the present complaint

"-.*--r -

it is most respectfully

The preliminary ¢ .'_ 'tgx;espundent regarding
jurisdiction of the @ F ‘to ente 1n th ent complaint stands
'I
. aJe{t a8 territorial as well as
§ 1‘ L
\ S |

reasons given below? N ,::q T
E1 Territorial iuﬂ;haﬁ; |
As per notiﬁcati%% A /20

Town and Cuunter tﬁ De
d
Real Estate Regulagry Ftho‘?‘fl

District for all purpose with affices situated in Gurugram. In the

t Hnryana the jurisdiction of
</ 4 | /1

urugram shall be entire Gurugram

present case, the project in question is situated within the planning
area of Gurugram District, therefore this authority has complete

territorial jurisdiction to deal with the present complaint.
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11.

E.Il Subject-matter jurisdictio
Section 11(4)(a) of the Act p

Complaint No. 3020 of 2020

rovides that the promoter shall be

responsible to the allottee as per agreement for sale. Section 11(4)(a)

is reproduced as hereunder:

Section 11

(4) The promaoter shall-

(a)  be responsible fnr
Sfunctions under ¢t
regulations matﬁ H
agreement for sale, o}
case may be, til
bm.’dmgs as
areas
autho

.w

f' v
Section 34- Fur{&t!orqs' of the A i nrﬂy*
34(f) oft t providesto
upon the pm ﬁme nﬂu:?e :

and the rules a
10. So, in view of thek&;\

complete junsdtctiu‘h %ﬁ]
~

compliance of obligations by tF .
o ortve AFIAAJR

by the ad]udlcatkng ofﬁﬁﬁf pul
stage.
Findings on the objections rais

F.I Objection regarding juri

agreement executed prio
The respondent contended

A ﬁi

g,‘cui HLE {7

_;..‘.

all obligations, responsibilities and
u sions s of this Act or the rules and
inder or to the allottees as per the
association of allottees, as the
e of all the apartments, plots or
v be, to'the allottees, or the common
on of “@ligttees or the competent

-:--r'l

ens

and

EG@' complaint regarding non-
promoter as per provisions of section
cgaquAwhlch is to be decided
suf;ﬂ b)"l{'@\?qmplamants at a later

2d by the respondent

sdiction of authority w.r.t. buyer’s

to coming into force of the Act
at authority is deprived of the

jurisdiction to go into the interpretation of, or rights of the parties

inter-se in accordance with the buyer’s agreement executed between
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12,

HARERA

the parties and no agreement for sale as referred to under the
provisions of the Act or the said rules has been executed inter se
parties. The respondent further submitted that the provisions of the
Act are not retrospective in nature and the provisions of the Act
cannot undo or modify the terms of buyer’s agreement duly executed

prior to coming into effect of the Act,

The authority is of the view thaf the Act nowhere provides, nor can be

"-"'f."“"&.u &,

el "_':.v""i;

s e ;
so construed, that all pre lous agreements will be re-written after
TR

'EI ﬁ o quruvisinns of the Act, rules
i 3 ;-T

=i

coming into force of th

|

and agreement c:la erpreted harmoniously.

However, if the as provifled ,_r[ur de'a{f%g-_ with certain specific
N -]

in a T]:;;iﬂ{.: p_-il?lml manner, then that
L :‘ \ 3‘ |

it] iﬁo ance with the Act and the rules
| V&

after the date of cominginto-forge ofthe ‘Act'and the rules. Numerous

provisions/situati

situation will be

-

. |1 'G'
provisions of the Act save-the ' fgns of the agreements made

- W
between the buyHrwAll TS, ’lhsﬁﬁtiun has been upheld
in the landmark judgme Neelka Suburban Pvt. Ltd.
CIRISR AT

Vs. UOI and others. 737 of 2017) which provides as under:

“119. Under the provisions of Section 18, the delay in handing over
the possession would be ¢ounted from the date mentioned in
the agreement for sale entered into by the promoter and the
allottee prior to its registration under RERA. Under the
provisions of RERA, the jromoter is given a facility to revise
the date of completion of|project and declare the same under
Section 4. The RERA dpes not contemplate rewriting of
contract between the flat purchaser and the promoter.....

Page 13 of 26




u HARERA
.. A GURUGRAM Complaint No. 3020 of 2020

122. We have already discusse¢ that above stated provisions of the
RERA are not retrospective in nature. They may to some
extent be having a retrodctive or quasi retroactive effect but
then on that ground the validity of the provisions of RERA
cannot be challenged. The Parliament is competent enough to
legislate law having retrdspective or retroactive effect. A law
can be even framed to affect subsisting / existing contractual
rights between the partie$ in the larger public interest. We do
not have any doubt in pur mind that the RERA has been
framed in the larger public interest after a thorough study and
discussion made at the highest level by the Standing
Cﬂmm:ttee and Select Cor Hutj.ee, which submitted its detailed

repﬂrti ..;; "13. g ¥y :.1';:.

13. Also, in appeal no. 173 of 201 », ti .,.,-“ Magic Eye Developer Pvt. Ltd.

Vs. Ishwer Singh Dah a km ;,1, k

Estate Appellate Tribimn ’?

“34. Thus, kJﬁ in view ol

conside ninio -
rermacrtg so;aerys.\ﬁ’e

GEITTET L

g .ﬁmmmwr'

sion, we are of the
1s<0f the Act are quasi

) eyen p ior to coming

.~'iif"~: tion are still in the
proce com :h-. on, se of delay in the
ﬂﬁerfdﬂiwer}' of - pe I:erms and conditions of
the agreement fo --- - -- -1 attee shaff be entitled to the
interest/delg

delayed an e reasonable rate of
interest s _ les and one Sded
unfair and ui tmn mentioned in
the agrea-rﬂen frﬂ.\? jable
14. The agreements e “save and t for the provisions

which have been abrogated by the Act itself. Further, it is noted that

the builder-buyer agreements have been executed in the manner that

there is no scope left to the allottee to negotiate any of the clauses
contained therein. Therefore, the authority is of the view that the

charges payable under various heads shall be payable as per the
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15.

16.

HARERA

agreed terms and conditions of the buyer’s agreement subject to the

condition that the same are in accordance with the plans/permissions

approved by the respective d artments/competent authorities and
are not in contravention of the Act and are not unreasonable or
exorbitant in nature.

EIl Application for keeping in abeyance as moved by the
respondent -
The counsel for the respnnﬂen has

‘moved an application for keeping
'I"-:'hance of orders passed by the
'j1\995£ of 2017 titled as "Gurgaon
| éﬁtﬂ' o{,l{yaryana & ors." and in

paar India;l,tpmed Versus Simmi

the aforesaid app é’a ' th% a hu|h QS ‘rder dated 12.10.2021

had directed the res&h‘@}% i @ﬁﬁﬂt with respect to the date

REG
of filing the application fur‘_‘o pining ﬂccupannn certificate with the
competent autho%ly-;‘ [A‘c _‘ :

BER)
rl ;gf__trgmwga in which the unit in
uestion of the complainants is lpcated. \
“ GUIRUISRAN
Vide order dated 22.10.2021, the authority has imposed a penalty of
Rs.10,000/-upon the respondeht due to non-compliance of order
dated 12.10.2021 and in case respondent failed to file an affidavit
within a period of 15 days, an additional penalty of Rs.10,000/- per

day was to be imposed upon the respondent. The counsel for the

respondent has moved an appli¢ation dated 25.10.2021 for waiver of

Page 15 of 26



. oA GURUGRAM Complaint No. 3020 of 2020

17

18.

19,

HARERA

penalty of Rs.10,000/- imposed vide order dated 22.10.2021 for non-
compliance of order dated 12.10.2021. The application of the
respondent for waiver of penalty is disallowed and the respondent is
directed to deposit penalty of Rs.10,000/- with the authority for not
complying with the orders of the authority dated 12.10.2021.

The counsel for the respondent has filed an affidavit dated 25.10.2021

tower no.2 wherein 'g, . question is situated and

occupation cerﬂﬁfeamﬁ%‘ | N eived on 15.05.2020
The authority fin @o‘fnent in d by the respondent as

it is evident froLﬁ try { 5

22.10.2020 wmcti}’ 1}&)‘&4]3&{:{ of

) ' Y.
wall paint includin @;1 whigh. was, demanded on 06.10.2017. It

implies that the respunde t‘ﬁ 4 madé an incomplete application for

. :,"" \‘iaﬂﬁﬂnd project falls within

obtaining occupa ﬂﬁéce ".'-
|
In the light of fire services NOC, the

sment of account dated

the category of nnﬂgumg pf‘-p]E | '

authority has no hitch | m prucee ln“g""l.r-.rifh t;!'ua-'I c\'cfnliplaint as such.
Findings on the relief sought by the complainants

G.I Possession and delay poss ession charges

Relief sought by the complainants: Direct the respondent to hand

over the possession of the subjecF unit and to pay interest at the rate of
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24% p.a. for the delayed period in handing possession of the said unit
as per the Act.

20. In the present complaint, the complainants intend to continue with the

project and are seeking delay possession charges as provided under

the proviso to section 18(1) of the Act. Sec. 18(1) proviso reads as

under.

m ;ar;d compensation

J“'JL

“Section 18: - Return of amau

iy A
B ey

nk nll oL Lorl uﬂd[ngr

-promoter, interest for
}f the possession, at
for time period for
handing over of po n an ‘rel'r_oﬂflﬂe elow:
P ’ﬁ : | FEREOMTK

“11. POSSESSION |
(a)  Time of handing overthePosses

Subject (Al m the Allottee(s) having
camp!fedH"A[ 'k H’ of this Buyer's Agreement,
and not ‘provisions of this Buyer’s
Agreeme complignce | qﬁ | provisions,  formalities,
dacumen%i} Ia# ﬁre}' : 'bl:;d,'b_t tﬂ\Cq any, the Company proposes
to hand over the possession of the Unit within 36 months from the date
of execution of Buyer's Agreement The Allottee(s) agrees and
understands that the Company shall be entitled to a grace period of 3
months, for applying and obtaining the occupation certificate in

respect of the Unit and/or the Project.” (Emphasis supplied)

22. Atthe outset, it is relevant to comment on the preset possession clause
of the agreement wherein the possession has been subjected to all

kinds of terms and conditions of|this agreement, and the complainants
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23.

not being in default under any provisions of this agreement and

compliance with all provisions, formalities and documentation as
prescribed by the promoter.| The drafting of this clause and
incorporation of such conditions are not only vague and uncertain but
so heavily loaded in favour of the promoter and against the allottee
that even a single default by the allottee in fulfilling formalities and

documentations etc. as pres 4-1.' ed by the promoter may make the

I‘l ."'b o
possession clause irreleva ir purpose of allottee and the
'.1-1 .

-----

commitment time peraﬂ;:i rg If .-g..

meaning. The inco -“ML f -. se‘in. the buyer’s agreement by

’ E?r"t{evaae He 1i4 i

subject floor and epnve Ehe allmt s.of their right accruing after

delay in 1;»:}55f.~55|¥K ! ]J t -, commentas;to how the builder has
ina ad draf gl i

misused his dom

over possession loses its

the promoter is

r j:: ;__,
the agreement and the allo ? vith no option but to sign on the

dotted lines. H 1@ -; '4 Eq RA

Admissibility of grace ﬂerl;;j The l]i5 F} pgr as proposed to hand

over the pussessmn i of ﬂie sai i w1th % months from the date of
execution of agreement and it i$ further provided in agreement that
promoter shall be entitled to a grace period of three months for
applying and obtaining occupatipbn certificate in respect of said floor.
The buyer’'s agreement was executed inter se parties on 02.07.2010.

The period of 36 months expired on 02.07.2013. As a matter of fact,

Page 18 of 26




HARERA
® GURUGRAM Complaint No. 3020 of 2020

the promoter has not applied to the concerned authority for obtaining
occupation certificate within | the time limit prescribed by the
promoter in the buyer’s agreement. As per the settled law one cannot
be allowed to take advantage oflhis own wrong. Accordingly, this grace

period of 3 months cannot be allowed to the promoter at this stage.

Therefore, the due date of possession comes out to be 02.07.2013.

24. Admissibility of delay pu T ""

interest: The cnmplamants '-,

’ inte;;est for gxzeg-y month of delay, till

shall be paid, by the

the handing over of i Er sqﬂh i'atg as. may be prescribed and

*T

it has been prescribed under r1 e 1:5 ﬁ les. Rule 15 has been
reproduced as under: ~ o

Rule 15. Prescribed :--

section 18 a tios
(1)  For the oI OVISO |
sectio p ‘Interest ar rhe rate

prescri q 3 5 t'e' of, highest marginal
cost o mﬁ? .'.‘E i ;Bgn}r \ TJQ?F

Provided that in case the State Bank of India marginal
cost of lending rate (MCLR) is not in use, it shall be replaced
by such benchmark lending rates which the State Bank of
India may fix from time to time for lending to the general

25. The legislature in its wisdom in|the subordinate legislation under the
rule 15 of the rules has determined the prescribed rate of interest. The

rate of interest so determined by the legislature, is reasonable and if
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26,

the said rule is followed to award the interest, it will ensure uniform
practice in all the cases.
Taking the case from another angle, the complainants-allottees were

entitled to the delayed possession charges/interest only at the rate of

Rs.5/- per sq. ft. per month of super area as per clause 13(a) of the

buyer's agreement for the period of such delay; whereas, the promoter

_'Epm‘ annum at the time of every

succeeding instalment fro 1e ¢ ate of instalment till the date of

payment as per clause 122( .-‘1-; . yer's agreement. The functions
of the authority ar f terest 'of the aggrieved person,
may be the allotte @n"{he promdter, ' f the parties are to be
balanced and mt{sﬁb& ¢ __lt S romotér cannot be allowed to
take undue advz; Egéaaj hieJ._ ' on and to exploit the

needs of the home hﬁa\?}f"l‘h
A J"E; .
consideration the legisl-:h&e ntentiw€,, to protect the interest of the

cnnsumersfallntt%qiﬁe !, The clauses of the
4

buyer’s agreement-ent d;_in 'hetmje Ie arties are one-sided,
U ) | b
éspect to the grant of interest for

unfair and unreasonable "l'l\ch
delayed possession. There are yarious other clauses in the buyer’s
agreement which give sweeping powers to the promoter to cancel the
allotment and forfeit the amount paid. Thus, the terms and conditions
of the buyer's agreement are ex-facie one-sided, unfair and

unreasonable, and the same shall constitute the unfair trade practice
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27.

28.

29.

HARERA

on the part of the promoter. These types of discriminatory terms and
conditions of the buyer’s agreement will not be final and binding,
Consequently, as per website of the State Bank of India ie,
https://sbi.co.in, the marginal cpst of lending rate (in short, MCLR) as
on date ie., 01.02.2022 is 7.30%. Accordingly, the prescribed rate of
interest will be marginal cost of ending rate +2% i.e,, 9.30%.

Rate of interest to be paid by lcom lainantsjallnttees for delay in
making payments: The de n on 5 term ‘interest’ as defined under
section 2(za) of the %@vl (- that th rate of interest chargeable
from the allottee by h@ u;nn r in,,casggf efault, shall be equal to

E-n_-—zuf

the rate of inte ﬂ- hich thE IP nter ]gl be liable to pay the

ult. Thﬁ rélevant sectm:ﬁsf reproduced below:

“(za) "interest". nie :_e ates af l'.pte ggp;b!e by the promoter

or the allottee, se maytbe. |
Explanation. —For.theplirposgof.this claiise—
(i)  the rate of EF flargea ﬂm the allottee by the

promoter, in case Gf-défault, shall fJe equal to the rate of

interes ch &* I‘Er liable to pay the
allotte
to

(ii)  the mterest payab e by the pramncer the allottee shall be

from er ;igigz pro dter ré(.;di\pd e imount or any part

thereof till't. amount or pa thereaf and interest
thereon is refunded, and the interest payable by the allottee
to the promoter shall belfrom the date the allottee defaults in
payment to the promoter till the date it is paid;”

Therefore, interest on the delay payments from the complainants shall
be charged at the presctibed rate ie, 9.30% by the
respondent/promoter which is the same as is being granted to the

complainants in case of delayed possession charges.
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30.

31.

HARERA

On consideration of the documents available on record and
submissions made by the parfies regarding contravention as per
provisions of the Act, the authority is satisfied that the respondent is in

contravention of the section 11(4)(a) of the Act by not handing over

possession by the due date as per the agreement. By virtue of clause
11(a) of the buyer's agreement executed between the parties on

02.07.2010, possession of I:,lte- 5@l ;gplt was to be delivered within a
‘-E"" ﬁ

period of 36 months fmm "" ate of execution of the buyer’s
_-.H.‘_ ..r:u

agreement and it is furthf‘[;m ed ln g] eement that promoter shall

‘ .@T? Ntk applying and obtaining

n respect of said flogriAS far as grace period is

occupation certi
is disallowed for.the“feasons quoted above,
i ’J

be entitled to a gr &.B

concerned, the e{ﬁ E ’ |
1 |
%l & hinlng

02.07.2013. In the

Therefore, the d gssion comes out to be
_?@;&r e, omplainants were offered
possession by the res ent.-on 26.05.2020 after obtaining
occupation certi ﬁH % i n- Rﬂ% competent authority.
The authority is of the e is delay on the part
of the res;mnde L’II-.er phys ca passessmn of the allotted unit to
the complainants as per the terms and conditions of the buyer's
agreement dated 02.07.2010 exeruted between the parties.

Section 19(10) of the Act obligates the allottee to take possession of
the subject unit within 2 months mem the date of receipt of occupation

certificate. In the present complaint, the occupation certificate was
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32.

granted by the competent authority on 15.15.2020. However, the

respondent offered the possession of the unit in question to the

complainants only on 26.052020, so it can be said that the

complainants came to know abdut the occupation certificate only upon
the date of offer of possession, Therefore, in the interest of natural
justice, they should be given 2 months’ time from the date of offer of

possession. These 2 mnnthsﬁ-ﬂ_iéasonahle time is being given to the

o T
| "F

& 1r

documents including bup Ql: ﬁd‘ fo.Jns:g tion of the completely
, m at the \%t being handed over at
laa' ndition. It is further

| >
clarified that the | ossession charges shall be payable from the
" | r"""
due date of possessit £.02.07.2013'till'the expiry of 2 months from
/ 4
the date of offer of possessi

26.07.2020. l{ A; } “‘: P‘i ;?%1
e w7

The counsel for the a ﬂl itted that the father of the
~7 < | /]
complainant is 90 years old a

due o failure on the part of the
respondent to hand over the possession of the unit, they have to
change the accommodation for 5 to 6 times. Further it has been
submitted by the counsel for the complainants that despite paying
more than the total sale consideration, the respondent has failed to

hand over the physical pusseuriun of the unit in question to the
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33.

34.

complainants. The authority obs

the possession of the allotted ui

from the competent authority o

the statement of account dated 2

paid an amount of Rs.78,23,448

of Rs.76,29,117/-. Considering |

Complaint No. 3020 of 2020

erves that the respondent has offered
hit on 26.05.2020 after receipt of OC
n 15.05.2020. Also, it is evident from

2.10.2020 that the complainants have

/- against the total sale consideration

the aforesaid fact, the respondent is

the complainants ;6 &ﬂn ) .,

which is pre]udngitﬂ the Tigh

handing over of ﬂa%

Accordingly, the - ial
\&N |
11(4)(a) read with\section"

TE
respondent is establism
delay pussessiuanAt

p.a. we.f. 02.07. 201—3 Eill 1650?2
of the Act read wifH ru]e 15 of the
Also, the amount of Rs.6,16,784

the complainants are entitled to

%&eﬂ Ahe interest @ 9.30 %

D20, as?ﬁ\prmﬂsmns of section 18(1)

p rules

/- (as per statement of account dated

22.10.2020) so paid by the resIondent to the complainants towards

compensation for delay in handing over possession in terms of the

buyer’s agreement shall be ad]

usted towards the delay possession
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charges to be paid by the respondent in terms of proviso to section

18(1) of the Act.

Directions of the authority

Hence, the authority hereby passes this order and issues the following

directions under section 37 of the Act to ensure compliance of

obligations cast upon the promoter as per the function entrusted to

the authority undersectionﬁ :.m -

ii.

iii.

1 |"\""-
\.

The respondent is dlI‘E -t n w u y the interest at the prescribed

'l'
®
b

rate i.e. 9.30 % nn i nrJe?very month of delay on the

amount paid : 1 ants Iﬁ’ e date of possession i.e,

02.07.2013 .07, 2020 le. e;fgxry ui %mnths from the date of
offer of possession (26.05.2020). ?ma,rs of interest accrued

'l;g thin 90 days from the

date of this ord %?r rulg 16(2) of th .
Also, the amount of 4-1“' so paid by the respondent to
the cumplmhﬁv rinlpﬁ qur delay in handing

over possession ds| the delay possession
i nj ‘\'

charges to bé paid by resPundenk n terms of proviso to
section 18(1) of the Act.

The respondent is directed to hand over the physical possession
of the subject unit to the cemplainants within a period of 15 days

from the date of this order.
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iv.

The respondent is further directed not to place any condition or
ask the complainants to |sign an indemnity of any nature
whatsoever, which is prejudicial to the rights of the complainants

at the time of handing over of possession.

The respondent shall not charge anything from the complainants

which is not the part of the buyer’s agreement. The respondent is

also not entitled tow.glaim.
.H“'

**'f’.'.'.i
""r

cumplainants/atlﬁttees L2 jint of time even after being part

holding charges from the

of the buyer's agT t }? law,settled by hon'ble Supreme
Court t # 38 89/2020 decided on
14.12,2020. oo b ﬁ
l“\' J
36. Complaint standé& sed'tﬁ !’ | <
' .
37. File be consigned . " ,{f
! m p- ;
\% =
"”- TE EG\) mM—f' —

(Vijay I{umar Go r. K.K. Khandelwal)
Member A » Chairman
Haryana , Gurugram

Dated: 01.02. 202?
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