HARERA
», GURUGRAM Complaint No. 4582 of 2021

BEFORE THE HARYANA REAL ESTATE REGULATORY
AUTHORITY, GURUGRAM

omplaint no. : 4582 of 2021
omplaint filed on : 30.11.2021
irst date of hearing : 01.02.2022
ate of decision : 01.02.2022

1. Saumendu Sinha
2. Smita Sinha
Both RR/o: Flat no.1202, Tower 26, (jurgaon Greens,

Sector 102, Gurugram, Haryana- 1,22,)@5 Complainants

M/s Emaar India Ltd. ; .

(Formerly known as Ema Land Ltd. )< . *

Office: 306-308, 37 floory One[ €210\

District Centre, Saket, opEay” '\ 2.\ Respondent

\ &\

CORAM: | 1=2]

Dr. KK Khandelwal NS Chairman

Shri Vijay Kumar Goy { ,‘ §of Member
-7,

APPEARANCE: Vi '

Shri Jagdeep Kumar - 5 “+Adyécate for the complainants

Shri Harshit Batra el 'i:i:‘—' ~“Advocate for the respondent

1. The present mm!;f“télbeen ed bﬁeéﬁnp[ainanm[aﬂunees in

Form CRA undF.[Lxé 3 ﬁthle Real- Estate (Regulation and
Development) Act, 2016 (in shart, the Act) read with rule 28 of the
Haryana Real Estate (Regulation and Development) Rules, 2017 (in
short, the Rules) for violation of section 11(4)(a) of the Act wherein it

is inter alia prescribed that the promoter shall be responsible for all
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obligations, responsibilities and functions to the allottee as per the

agreement for sale executed inter se them.

Since, the buyer's agreement has been executed on 28.05.2013 i.e.
prior to the commencement af the Act ibid, therefore, the penal

proceedings cannot be initiated| retrospectively. Hence, the authority

has decided to treat the present complaint as an application for non-

compliance  of Stﬂtﬂtﬁ_ir ligation on part of the

g xllr’ %
promoter/respondent in ter ':-'": ion 34(f) of the Act ibid.
A. Project and unit rela: ¥ ' - ails i-n "{{,

v/ el A/ &

The particulars of the project, the details of Sale consideration, the

b | -
amount paid by the

m
possession, dela
tabular form: X

taf I -. ed handing over the
e =B defailed in the following

S.No. | Heads
1 Project name and It T ' ins, Sector 102, Gurugram,
2 Project area e
1 — 1

3. Nature of t’nu{‘p ‘ ‘7 e lony
4, DTCP license no. and validity | 75 of 2012 dated 31.07.2012

status Valid /renewed up to 30.07.2020
5. Name of licensee Kamdhenu Projects Pvt. Ltd. and another C/o

Emaar MGF Land Ltd.
6. HRERA registered/ not registerefl | Registered vide no. 36(a) of 2017 dated|
- | 05.12.2017 for 95829.92 sq. mtrs.
HRERA registration valid up t 31.12.2018
HRERA extension of | 01 of 2019 dated 02.08.2019
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registration vide
Extension valid up to 31.12.2019
F Occupation certificate granted | 16.07.2019
on [annexure R6, page 134 of reply]
8. Allotment letter dated 27.01.2013
[annexure R2, page 39 of reply]
9. Unit no. GGN-26-1202, 12t floor, building no. 26
[annexure P2, page 45 of complaint]
10. Unit measuring oniE i JﬁSﬂ sq. ft.
' PNy 2R
‘-‘-‘J‘*"‘* [Page 45 of complaint]
11. | Date of execution of Buye ‘f'“; 36.05.2013
agreement ) ' “ annexure P2, page 42 of complaint]
12. | Payment plan . \Con
13, Total considerati
statement .
02.12.2021 --_' 192 of re
14. Total amot ‘_
mmp!ainan
of account da
page 194 ufre “oll
15. | Date of start of ( “T@? ";""'11 13
per statement of accout ted.
02.12.2021 gk page 192 ofreply
16. Due date of 4"‘ 1-‘“ “25.06:2 A
possession as
of the said e.| 36 o .
5 d t included
months fro of star r;Mrf%ﬂenn o o]
construction (25.06.2013) |+
grace period of 5 months, for
applying and obtaining
completion certificate/
occupation certificate in respe
of the unit and /or the project.
[Page 58 of complaint]
17. Date of offer of possessionta | 19.07.2019
the complainants [annexure R7, page 137 of reply]
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18. Unit handover dated 24.10.2019
[annexure R7, page 146 of reply]
19. Conveyance deed executed on| | 05.11.2019
[annexure R8, page 150 of reply]
20. Delay in  handing over | 3 years 2 month 25 days
possession w.e.f. 25.06.2016 till
19.09.2019 i.e. date of offer jof
possession (19.07.2019) + |2
months
21. Delay compensation alreafly | Rs.4,05,222/-

paid by the respondent in teri
of the buyer's agreementr;tss per | .

iy

statement of account ‘}i ;?r‘ o
02.12.2021 at page 193 of tepiy. |
'f 45’“"‘\"’1’

Facts of the cnmplainhc 3 2 " fh M
15 3N
The complainants gﬂ lowi : ,su nissions in the complaint:

i

HJIH Agd

That somewhére in the month.of Nove 2012, the respondent

through its a'ne s glate approached the

N
-
i

complainants ﬁé;\ and buy a flat in the

proposed proje ' po den .2012, the complainants
had a meeting with the '{ pondent where the respondent

H -1" _-' M{i the amenities of the
project like Joggers Park, Joggers Track, rose garden, 2 swimming

pool, amphitheater and many more. Relying on these details, the

explained th

complainants enquired about the availability of flat on 12 floor
in tower 26 which was a unit consisting area of 1650 sq. ft. It was
assured to the complainants that the respondent has already
processed the file for all the necessary sanctions and approvals

from the appropriate and concerned authorities for the
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il

development and completion of said project on time with the
promised quality and specification. The respondent had also
shown the brochures and advertisement material of the said
project to them and assured that the allotment letter and builder
buyer agreement for the said project would be issued to them

within one week of booking. The complainants, relying upon

those assurances and-believing them to be true, booked a
\%—:‘ - '.35"1?

residential flat bearing moi {1202 on 12% floor in tower no. 26 in

tely super area of 1650 sq.

as booking amount on

.' T \E

f'ﬁ%&r 2 months, the
e |

Qﬁ'pﬂi}f letter containing very
i

«©

stringent and h'@%ﬁ_f contractual - térms which are illegal,
'E REGY
arbitrary, unilateral anddiseritiiinatory in nature because every

clause was HeA "ﬁ a single breach of

unilateral te@ t fﬁfmﬁs 311:1]]' tment letter by complainants,
ANV f‘\l&'ﬁn
will cost them forfeiture of 15% of total consideration value of

unit. Respondent exceptionally increased the net consideration
value of flat by adding EDC,|IDC and PLC and when complainants
opposed the unfair trade practices of respondent, they were
informed that EDC, IDC and PLC are just the government levies,

and they are as per the standard rules of government. Further,
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1.

the delay payment charges will be imposed @ 24% which is

standard rule of company and company will also compensate at
the rate of Rs. 7.50/- per sq. ft. per month in case of delay in
possession of flat by company. Complainants opposed these
illegal, arbitrary, unilateral and discriminatory terms of
provisional allotment letter but there was no other option left
" stop the further payment of
“"”’ _w‘:;‘*- espondent may forfeit 15% of
total consideratia dmlu‘cﬂ 0l _

with them because th "EI

installments then in the

complainants./Thereafte ,::i_ 28.0°

was execut f n similar , unilateral and

r:iiscrimmatm%1 Lngﬁar )
p

allotment le

ndent in provisional

&'\
That as per th of-the said buyer’s agreement dated
28.05.2013, the respondentthad"agreed and promised to complete

the cunstru:&?}o% aid, &Riﬁts possession within a

period of 36 fionth ﬂﬁ?ﬂ] VE (5) A}?{h grace period thereon
- |\

\..__.;\_

from the date of start of construction. The proposed possession
date as per buyer’s agreement was due on 25.06.2016. However,
the respondent has breached the terms of said buyer’s agreement
and failed to fulfill its obligations and has not delivered
possession of said flat withinh the agreed time frame of the buyer's

agreement.
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iv.

That from the date of booking 28.11.2012 and till 19.07.2019, the
respondent had raised various demands for payment of
installments towards sale consideration of the said flat and the

complainants have duly paid and satisfied all those demands as

agreed in the flat buyer’'s agreement without any default or delay
on their part and had also otherwise fulfilled their part of

obligations as agree;l %thfz flat buyer’s agreement. The

f;,l' h\-
complainants were an _Mm ays been ready and willing to

?"-

fulfill their part of a '; ’M U‘Y nding.

That as per -;.:_-- E‘ i dhké%} Payments) of buyer’s
agreement, | " sales co si anan1 T the said flat was
el |" .
Rs.1,22,91,918/-|(w ich %n dfs a‘rggs towards basic price
of Rs.1,0482,078/+ EDQ & cg'/ns 5,70,900/-, club
<
membership of “RS.50 n* yﬁs .82,500/-, car park of
Rs.3,00,000/- and FLC orjc s park of Rs.3,22,575/- and PLC

for central H‘A of service tax and

GST. But lat{_‘;ttljf fm‘jj _pc??‘;e/s}u;fq:/the respondent added

Rs.30,076/- in sale consideration and increased sale
consideration to Rs.1,23,21,989/- without any reason for the
same and the respondent also charged IFMS of Rs.82,500/-
separately whereas IFMS charges were already included in sale
consideration. That way the respondent charges IFMS twice from

the residents. The respondent increased the sale consideration by
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vii.

Rs.1,12,576/- (Rs.30,076/- |+ Rs.82,500/-) without any reason

which is illegal, arbitrary and unfair trade practice.

That as per the statement dated 07.10.2021, issued by the
respondent, the complainants have already paid Rs.1,32,83,780/-
towards total sale consideration and applicable taxes as
demanded by the responde t from time to time and now nothing

is pending to be paid uﬁ‘ e a,rt of complainants. Although, the

i z espondent through letter
“Intimation o “ sion” |d: }7.2019 which was not a
valid offer aﬁg on heca

possession

espondent had offered the

dy-certain amounts which

v

were never ¢ of offer of possession,

¥

ay penalty for delayed possession.
i '1""

Respondent c:lerrlaru:hr?lflu 4,540/- towards two-year advance

mamtenancﬁg&r . E‘Mld‘l was never agreed
under the buyer's ément andr Wﬂent also demanded a
SU F?L (SRR

lien marked FD of Rs.2,85,591/- on pretext of future liability
against HVAT which are also unfair trade practice. The
respondent demanded Rs. 4,63,560/- towards e-stamp duty and
Rs.50,000/- towards registration charges of above said unit in

addition to final demand raised by respondent along with offer of

Page 8 of 32



HARERA

% GURUGRAM Complaint No. 4582 of 2021
possession. The respondent gave physical handover of aforesaid
property on 24.10.2019.

viii. That after taking possession of flat on 24.10.2019, the

complainants also identified some major structural changes
which were done by respondent in project in comparison to
features of project narrated to them on 28.11.2012 at the office of
respondent. The area qﬁ t,,l_ en n;al park was told 8 acres but in

B b
reality, it is very small & .n red to 8 acres; respondent-built

car parking und%@h E} {ﬁl P,ai’kw; respondent charged PLC of
Rs.4,83,863/- 4 ac omple \% the pretext of Central

Park. Respor ._;_;4 dld man s ' ges and cut down on

the internal -features pqnileftqﬁ?sed on which the

respondent s E qa ;u inants and other buyers of

this project. )'*
47’F ]

That on 16.08.2019, the ainants telephunica]ly informed the

respondent }I%A re _ %51%{ ﬂtng anomaly by not
cumpensaﬂlﬁﬁam@#a ants P?r defxy possession charges at

the rate of interest specifie d as per the Act. The complainants

made it clear to the respondent that if it does not compensate
them at the same rate of interest then they will approach the
appropriate forum to get redressal.

That the respondent has|acted in a very deficient, unfair,

wrongful, fraudulent manner by not delivering the said flat within
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Relief sought by the c”ﬁﬂ'ﬂ! 11 _ \

the agreed timelines as agreed in the buyer’s agreement and
otherwise. That on 24.10.2019, there has been total delay of 3
years. The cause of action accrued in the favour of the
complainants and against the respondent on 28.11.2012 when the
said flat was booked by the complainants, and it further arose
when respondent falled,f giected to deliver the said flat on

proposed delivery date The *;PT se of action is continuing and is
.qr

--lll _r y,

still subsisting on day- t ; f{*’!e* S.

Bl

The complainants afg"saéfn g relief:

ii.

jii.

iv.

§ dent tn pa "tere the rate of 18% on

account of ﬁr no e g I F ofiithe amount paid by the

S
le considera 1 of said flat from the date
N :
v deliveryofipossession.

- ‘ﬂ?‘ I. ._‘ij\'
Direct the respondént to refurni Rs.1,12,576/- unreasonably

charged byﬁ %gi‘ j B mg sale price after
execution of respondent and the

Fl Y

cumplmnanti ~7 ::: - /3 \/’

Direct the respondent to return entire amount paid as GST by
complainants between 01.07.2017 till 24.07.2019.

Direct the

complainant %

of payment till

Direct the respondent to return entire amount paid as VAT tax by
the complainants between|01.04.2014 to 30.06.2017 and issue

necessary instructions to the complainant’s bank to remove lien
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marked over FD of Rs.2,85,591/- in favour of the respondent on
the pretext of future payment of HVAT.

v. Any other relief/order or direction which this hon’ble authority
may deems fit and oper considering the facts and
circumstances of the present complaint.

Reply filed by the respondent

The respondent had contestéd the complaint on the following

grounds:

i.  That the complainants ': pp uached the court with clean
hands as have | ‘ﬂfg hﬂn ble authority with the
fact that the - T @%,tan Its in making good on
their part of/theé gbli _ it I he ¢ inants are willful and
persistent | Ee ts and have willfully
concealed that f. That the n@ iinants enjoy complete
title over the urit' ve been it "Bé | possession of the unit

ii.

since over two ye ¥h _Eg%nfachlng this forum with half
cooked andH r‘- trj:j& Aave violation of the
doctrine of mplaint is liable to be
dismissed n%:{é ne, r%fﬁ {\'x,/'

That the complainants being interested in the real estate
development of the respondent under the name and style of
“Gurgaon Greens" situated at Sector 102, Gurugram, Haryana
tentatively applied for provisional allotment of the unit vide

application form, and wer¢ consequently was allotted unit no.
GGN-26-1202 on 12% floon in building/tower no. 26, having a
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iii.

iv.

super area of 1650 sq. ft. vide a provisional allotment letter dated
27.01.2013. The project is duly registered with the Haryana RERA
vide memo no. HRERA-139/2017/2294 dated 05.12.2017, and
has been extended till 31.12,2019.

That the complainants have had malafide conduct from the very
beginning. They have been éngaged in delaying tactics. That after
the provisional allntment of the unit, the complainants were

u‘ —~

required to execute tl'{g : -;, S ggreement two copies of which

"H" n

were given to them 61 g‘gﬂ!j’ .2013. The complainants were

requested to retu gth,' _ nggipl_ at the earliest. However, they

failed to do so Conseq 'Fj- !' ﬁ"f. ,; thefeolhpla ainants were served with
A ?“’ ‘

buyer’s agreégen reminder 22 l k2013. Upon continuous

defaults on LD%T of the e u na‘nts they were further given a

| : 013 and final buyer’s

It was only after

agreement was finally & 28.05.2013.

That as per{ﬂ% f% H.i E :RAyer s agreement, the
delivery of [%Bssefss mfsed to be within 36
months from the 'd I‘-sl gf co n and a grace period
of 5 months, ie, 25.11.2016. That the delivery of possession of
the unit was “subject to the Allottee having timely complied with all
the terms and conditions of this Agreement and not being in default

under any provisions of this Agreement and compliance with all

provisions, formalities, documentation etc...”
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v. That it must be noted by the hon'ble authority that despite the
default caused by the com

plainants in fulfilling their obligations,
the respondent did not default and instead completed the
construction of the project without having regular payment of
monies by the allottees like the complainants. That in case of
delays caused by the complainants, the proposed due date of
delivery of possession is hhle to be extended. That as is known
and practically understg tha
the allottees are pertn;: r
project, yet, witho o same be ng,;:inne in the present case, the
| onduct as a real estate
into account. Upon the

%ments after payment

VE/

.
\..
all of its obligations, not

‘were served to the

wgam;/

IVer's Hﬁi‘eement with the complainants
but also aslpi A R‘«z&ules and regulations
thereunder local orities. That despite the
innumerablélld}r QS-J g y/ the respondent, the
respondent completed the cpnstruction of the project and applied
for part occupation certificate vide an application dated
11.02.2019 before the concerned authority and successfully

attained the occupation certificate dated 16.07.2019. It is to be
noted that the construction of all the booked apartments has been

Page 13 0of 32




HARERA

2, GURUGRAM Complaint No, 4582 of 2021

vii.

viii.

completed, out of which more than 500 units have been handed

over till date.

That thereafter, and only after obtaining the requisite
permissions, the respondent legally offered the possession of the
unit to the complainants on 19.07.2019. The complainants
thereafter executed the| indemnity cum undertaking for
possession on 09.08. 2012‘ and subsequently, the physical
5t "'g on 24.10.2019. It needs to be

possession of the umt:
L
complainants had satisfied

5 2 }"
categorically noted ﬁ?ﬁ

b
-‘ i,

themselves with regs

Surement, location, dimension
and develop _ the complainants had no
claim of any natuj whatsogver against the company with regard
to the size, 1% smﬂT gal status of the unit,

as is evident Eo[u
+

That thereafter; the .5-‘ r the said unit was
o P,
transferred to the .lr}og la hrough conveyance deed

bearing vasika no. 8858 dated 05.11.2019. That the complainants
after hawngHA . F )ReAd for more than two
years, takmg,paace ss and having enjoyed
such pussessie-rg Lit Dzﬁwmmplainants should
not be entitled to claim the interest on the delayed possession.
Thus, the present complaintis devoid of any cause of action and is
nothing but an abuse process of Law. It is submitted that a
contract is deemed to bé concluded after execution of the

conveyance deed and hence the present complaint is liable to be

dismissed with heavy costs. That after having slept on their rights
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for a number of years, the complainants cannot be allowed to

have the present claims.

ix. That moreover, without accepting the contents of the complaint
in any manner whatsoever, the bonafide conduct of the
respondent has to be highlighted as the respondent has credited
an amount of Rs.19,302/- towards Early Payment Rebate, Rs.
1,00,784/- towards Anti-Profiting and Rs. 4,05222 as
compensation credite f' -";Inn of possession, as is evident
from the statement *'i?i‘ dated 02.12.2021. Without
prejudice to the % ehf} q;ﬁéséﬁnq:mt, delayed interest if any
has to calculated aﬁb{; it tfﬂ;b;a:gu ts deposited by the
allottees/con § ants?t?:the l;’hs% rinciple amount of the

' 1 Et::y ‘?%oilnt credited by the

L2 lyme m! de ﬁfkggq‘iluﬂees/camplainanm

towards ;y I e ! 1 I any taxes/statutory

payments etc. G ' ,,‘\_ﬁ" ‘

unit in que and-ng "o

respondent, or.a

X. That the respondent denie#l™ at_ that the respondent increased
the charges H

‘*.ﬁ SE Itis ca rically submitted that
the charges meg ont a_"ﬁ;agrf?g Fa between the parties
wilfully and velu ly, witheut any protest. It is submitted that
the charge for IFMS has been charged as per the agreement, at
one instance only. The of amount of Rs.1,12,576 has been charged
as per the agreement: the sum being resultant of other charges @
Rs.63/-sq. ft. + Administrative charges of Rs.12,000 +
Miscellaneous Expenditure for registration charges of INR 2,500 -
with a deduction of Rs.5,874}/- for reverse EDC. At this juncture, it
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xi.

xii.

is categorically submitted |that as per clause 1.2(a)(i) of the
buyer’'s agreement, the Total Consideration does not include any
other charges, as reserved in this Agreement and the Allottee shall
be under an obligation to|pay such additional cost as may be
intimated to him by the Company, from time to time. These

demands and deductions| made are also evident from the

Annexure 1 of the letter uf of er of possession.

That the payment of G§T 1;' ﬂpligaﬂnn of the complainants, as
per clause 3 of ther ? agreement which makes the

complainants liable 01 pa qu‘. of any taxes as may be leviable in

the future. p -~-‘ i%: n .; ance tax paid to the
government h-the G ﬂ 2017, it is the duty of
the respon dvance amounts of GST Charge as

lottees for the payment of

ider construction projects.

That categorical tbmitted. \that” the complainants were

informed about the Ay “of HVAT for the period of

01.04.2014 «;"3%{}6.%1 pLﬁnRiAred to be made to the
Haryana Gnv,emm ot the dent. That the payments
charges are hs%’hl I o1 Egm complainants were
communicated and made to understand the creation of lien and
payment of HVAT, the conditions of which were adhered to by the
complainants without any protest. The charges of maintenance,
fixed deposit, stamp duty and registration charges were agreed to

between the parties, as evident from definitions of “Maintenance

Charge”, “Taxes and Cesses', “Total Consideration” on page 4 and
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5 of the buyer's angment and clauses 1.2(a) (Total

Consideration), 2 (Costs a Expenses), 3 (Taxes and Cesses) and

clause 21 (Maintenance) of the buyer’s agreement.

xiii. That in light of the bona|fide conduct of the respondent, the
peaceful possession having been taken by the complainants,

compensation taken by thé complainants at the time of offer of
possession, non- existence f cause of action and the frivolous

complaint filed by the;ﬁe ;1 nants, this complaint is bound be
253

e-*i
dismissed with costs in favdui T ,;}‘ e respendent
Jurisdiction of the au ' :,*
The authority obsérved hat t _ Jﬁnm \wel] as subject matter
jurisdiction to ad tﬂl ate th,e -";-' nt for the reasons given
bel # u
elow.

z\} g?

E.l Territorial juris m;‘ Or A\

As per notification n "‘4*’ ﬁﬁﬁ? dated 14.12.2017 issued by
Town and CeunH ﬂ; tfl m%l;{wna the jurisdiction of
Real Estate Regu Cﬁ: uthority ,.Gu rem shq}l be entire Gurugram
District for all p Iwith/ dficet sftu! el:e‘d in Gurugram. In the

present case, the project in question is situated within the planning
area of Gurugram District, therefore this authority has complete

territorial jurisdiction to deal with the present complaint.

E.Il' Subject-matter jurisdiction
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9.

10. So, in view of the|pFovisions o

11,

HARERA

Section 11(4)(a) of the Act provides that the promoter shall be
responsible to the allottee as per agreement for sale. Section 11(4)(a)

is reproduced as hereunder:

Section 11
(4) The promoter shall-
(a) be responsible for lall obligations, responsibilities and
functions under the provisions of this Act or the rules and
regulations made thg quder or to the allottees as per the
agreement for sni'g.; Or, n the: association of allottees, as the
case may be, till th _’- iveya f‘e of all the apartments, plots or
buildings, as the case’ ’fgj‘ to the allottees, or the common
areas to the_.assoc cidtron allottees or the competent
authority, asThecasehla

Section 3-!--Fun?6 e Author:

34(f) of ctp rawd 2 comp of the obligations cast
upon the promé the uﬂnrtee c;l,d: e estate agents under this Act
and the rules ai % u.*ang;: magle

complete jurisdic 'i._: to de

compliance of obligation sfbr r{@ﬂ

11(4)(a) of the A aside CE tion which is to be decided

by the adjudicati RAmplainanﬁ at a later
r 0| M)

nage: 7 'IQU(;HAM

Findings of the authority

s per provisions of section

F.I Delay possession charges

Relief sought by the complainants: Direct the respondent to pay
interest at the rate of 18% on account of delay in offering possession

on the amount paid by the complainants as sale consideration of the
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said flat from the date of payment till the date of delivery of

possession.

12. In the present complaint, the cot
project and are seeking delay
the proviso to section 18(1) o

under.

13. Clause 14(a) o @;
handing over the

Complaint No. 4582 of 2021

r, interest for every
ession, at such rate

wonch ol L s
as may be pres 2 ,‘Egﬂw i
t}nqgerg agreéme}nt[ \ﬂdes time period for

ion and :théisargg’:l_zsjr_@ruduced below:
@)\ ol ;:}"J ?J'r

"14. POSSESSION 1P Gﬁv .

(a) Timeof handtng over the\Posséssion
Subject clabseand b -r%ng ce majeure conditions,
and subj ttee ith all the terms and

14. At the outset, it is relevant to con

of the agreement wherein the |

conditions eht and not bmng in default under any of
the pmvﬁgfﬁ f ﬁ‘b ment e with all provisions,
formaliti n ste; as ‘by the Company. The
Company proposes to hand over the possession of the Unit within 36
(Thirty Six) months from the date of start of constructio,, subject
to timely compliance of the provisions of the Agreement by the
Allottee. The Allottee agrees and understands that the Company shall
be entitled to a grace period of 5 (five) months, for applying and
obtaining the completion certificate/occupation certificate in
respect of the Unit und/m] the Project.”

mplainants intend to continue with the
possession charges as provided under

the Act. Sec, 18(1) proviso reads as

nment on the preset possession clause

possession has been subjected to all
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kinds of terms and conditions of this agreement, and the complainants

not being in default under any provisions of this agreement and

compliance with all provisions, formalities and documentation as
prescribed by the promoter.| The drafting of this clause and
incorporation of such conditions are not only vague and uncertain but

so heavily loaded in favour of the promoter and against the allottee

commitment nmg e %f

meaning. The mcgﬁyﬁtmn of st

1™

the promoter :s u evfada

possession loses its
8 buyer’'s agreement by
wards timely delivery of

subject unit and ‘fﬂe‘gn i

misused his dominant posi o

the agreement aHA‘t 2e i3 IEWRAﬁDn but to sign on the

dotted lines. 'J:_, L ,1—%( J j\h%/‘\ :\\/1

Due date of handing over possession and admissibility of grace
period: The promoter has proposed to hand over the possession of
the said unit within 36 (thirty-§ix) months from the date of start of
construction and further provided in agreement that promoter shall
be entitled to a grace period of |5 months for applying and obtaining

completion certificate/occupatign certificate in respect of said unit.
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HARERA

The date of start of construction is 25.06.2013 as per statement of
account dated 02.12.2021. The period of 36 months expired on
25.06.2016. As a matter of factj the promoter has not applied to the

concerned authority for obtaining completion certificate/ occupation

certificate within the time limit (36 months) prescribed by the

promoter in the buyer's agreement. The promoter has moved the

law one cannot be

Accordingly, the b?nﬁ

to the promoter af.this stage. ’

comes out to be ﬁ 20 | l
P i |
Admissibility of delay p t tw%/ﬁt prescribed rate of

39!’@ possession charges at

Ver;p wsu to section 18 provides that

where an allutte}ﬁ%i&g 1 -';'52 Rﬂ from the project, he

shall be paid, by the E j?‘mlaer mferr‘S; E:_{ ?ry month of delay, till

the handing over of possession, at such rate as may be prescribed and

it has been prescribed under rule 15 of the rules. Rule 15 has been

reproduced as under:

Rule 15. Prescribed rate of interest- [Proviso to section 12, section

18 and sub-section (4) and subsection (7) of section 19]

(1)  For the purpose of proviso to section 12; section 18: and sub-
sections (4) and (7) of section 19, the ‘“interest at the rate
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18,

HARERA

prescribed” shall be the State Bank of India highest marginal cost
of lending rate +2%.: .

Provided that in case .':te State Bank of India marginal cost of
lending rate (MCLR) is not in use, it shall be replaced by such
benchmark lending rates which the State Bank of India may fix
[from time to time for lendinhg to the general public.

The legislature in its wisdom in the subordinate legislation under rule
15 of the rules has determined the prescribed rate of interest. The rate

of interest so determined by the legislature, is reasonable and if the

: ; R -
said rule is followed to awat -‘_. & interest, it will ensure uniform
4,;_{. t;,,}l' :',_l
I
practice in all the cases. Pt %
i e

; Whereas, as per clause
D entitled to interest @

2y 8 _: deding instalment from the
due date of insta da t on_account for the delayed
payments by th H &, !‘ m he authority are to
safeguard the intéésé _\r::j F%!\-é ie é%ﬁwa}r be the allottee or
the promoter. The rights of the parties are to be balanced and must be
equitable. The promoter cannot be allowed to take undue advantage of
his dominant position and to exploit the needs of the home buyers.
This authority is duty bound to take into consideration the legislative

intent i.e,, to protect the interest of the consumers/allottees in the real

estate sector. The clauses of the buyer’s agreement entered into
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19.

20.

between the parties are one-sided, unfair and unreasonable with
respect to the grant of interest for delayed possession. There are

various other clauses in the buyer’s agreement which give sweeping

powers to the promoter to cancel the allotment and forfeit the amount
paid. Thus, the terms and conditions of the buyer’s agreement are ex-
facie one-sided, unfair and unreasonable, and the same shall constitute

=t

the unfair trade practice on- W ‘of the promoter. These types of
-'.' .

Sy,

making parmmg Eh i niti u@ng tgg) erest’ as defined under
rovi

section 2(za) of das that the. rate of interest chargeable
from the allottee(by. the promotgr, inl \case of default, shall be equal to

the rate of interest which the promoter shall be liable to pay the

allottee, in case of default. The relevant section is reproduced below:

“(za) "interest” means the rates pf interest payable by the promoter or

the allottee, as the case may be.

Explanation. —For the purpose of this clause—

(i) the rate of interest chargeable from the allottee by the promoter,
in case of default, shall be equal to the rate of interest which the
promoter shall be liable to\pay the allottee, in case of default;
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22.
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(ii}  the interest payable by the promoter to the allottee shall be from
the date the promoter recgived the amount or any part thereof till
the date the amount or| part thereof and interest thereon is
refunded, and the interest payable by the allottee to the promoter
shall be from the date the allottee defaults in payment to the
promoter till the date it is paid;”

Therefore, interest on the delay payments from the complainants shall
be charged at the prescribed rate ie, 9.30% by the
respondent/promoter which is the same as is being granted to the
complainants in case of deta;;ip“ _ on charges.

i e Y

) ) IR 218 3
On consideration of the “doguments available on record and

submissions made byt parfies regarding contravention as per
o N7 4 T, B e ! g
provisions of the Act; thé authority that the respondent is in

possession by th%.,l  dalte ; per the & t. By virtue of clause
T
14(a) of the buyer'stdgreemerjt execufed-between the parties on

28.05.2013, the poss -'--.fr of the

*t flat was to be delivered

within a period of 3 nths-{ ” . .' te,of start of construction
plus 5 months gHA *';a' r 1.;. ﬁMining the completion
certificate/ uccuﬁ;agpil héRilfch g_-‘i‘n%s&c;t\‘ﬁaq the unit and/or the
project. The construction was started on 25.06.2013. As far as grace
period is concerned, the same is disallowed for the reasons quoted
above. Therefore, the due date of handing over possession comes out

to be 25.06.2016. Occupation certificate was granted by the concerned

authority on 16.07.2019 and thereafter, the possession of the subject
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flat was offered to the complainants on 19.07.2019. Copies of the same

have been placed on record. Thereafter, the complainants had taken
possession of the subject unit vide unit handover letter dated
24.10.2019 and subsequently, the conveyance deed was executed on
05.11.2019. The authority in domplaint bearing no. 4031 of 2019
titled as Varun Gupta V/s Emaar MGF Land Ltd. has comprehensively

decided that the execution at ! veyance deed/unit handover letter
o e
between the {ddes . not waive/extinguish the

e considered view that

‘E nt to offer physical

p}?éﬁ? as per the terms and

section 18(1) of

there is delay

28.05.2013 executed
| E
between the partjes ‘K{Lhe -ﬁ@eﬁ,ﬁf the promoter to fulfil its

obligations and respanmbl es+as-per the buyer’s agreement dated

28.05.2013 to ha%‘tiv?% wlf %ﬂhﬁ%e stipulated period.

Section 19(10) @@(ﬂ:ﬂl é‘}@@?ﬁﬂ‘“ take possession of
I 1\ \ 1

the subject unit within 2 months from the date of receipt of occupation
certificate. In the present complaint, the occupation certificate was
granted by the competent authority on 16.07.2019. The respondent
offered the possession of the unit in question to the complainants only
on 19.07.2019, so it can be said tthat the complainants came to know

about the occupation certificate only upon the date of offer of
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possession. Therefore, in the interest of natural justice, the

complainants should be given 2 months’ time from the date of offer of
possession. These 2 months’ of reasonable time is being given to the
complainants keeping in mind that even after intimation of possession

practically they have to arrange a lot of logistics and requisite

documents including but not limited to inspection of the completely

due date of posse gm

the date of offer f

19.09.2019. | - |

al
\S\1
Accordingly, the n ﬁ’- |
\)

respondent is e

delayed pnssesmH A

25.06.2016 till 1@]3916%13

read with rule 15 of the rules.

Also, the amount of Rs.4,05,222
02.12.2021) so paid by the resj

compensation for delay in hand

'1
) ssessmn
- ~ 0

& Act on the part of the
> complainants are entitled to

gst i.e. 9.30% p.a. welf

pmvn@i?ﬁQ Bﬁ}cﬁnn 18(1) of the Act

/- (as per statement of account dated
pondent to the complainants towards

ing over possession shall be adjusted

Page 26 of 32




2. GURUGRAM Complaint No. 4582 of 2021

26.

27.

28.

HARERA

towards the delay possession charges to be paid by the respondent in

terms of proviso to section 18(1) of the Act.
F.Il Increase in sale price

Relief sought by the complainants: Direct the respondent to return

Rs.1,12,576/- unreasonably charged by the respondent by increasing

sale price after execution 1.; f  buyer's agreement between the

3 '.L'F:.'-_:‘_
respondent and the complaina _” i
Fii: et
!-. 'rﬂ-‘."" M )
The counsel for the co 1ants Submitted that as per schedule of
u}._r" ) -.. ) ﬂl =.“"i
payment annexed ‘jp yer's agreem ’ﬁt (annexure P2, page 73

nsxderat‘}nm'k Rs. 1,22,91,913.04/-

which is mclusMr ‘gf Pasm.sage* b u:?f EDC T@EIPC club membership,

of complaint),

[FMS, car parking - ‘and ¢ d%nq’al es. Whereas as per

statement of account, '_ l" 2 2}9&1,;{5 exure R9, page 192 of

reply), the sale conside".%"' _-'* h-increased to Rs.1 ,23,21,989/-

i.e. an increase of Rs.30,076) '. rther | f Rs.82,500/- has also
1

been again added. Therefore, Rs Rsit 12576 / ave been charged extra.
B f_‘ \ N/

r‘

The respondent submhied that lar amotnt of Rs 1,12,576/- has been
charged as per the agreement: the sum being resultant of other
charges @ Rs.63/- per sq. ft. + aiministrative charges of Rs.12,000/- +
miscellaneous expenditure for registration charges of Rs.2,500/- with

a deduction of Rs.5,874 /- for reverse EDC.
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30.

31.

32,

In the complaint bearing no. 4031 of 2019 titled as Varun Gupta V/s
Emaar MGF Land Ltd., the auth¢rity has held that a nominal amount
of up to Rs.15000/- may he charged by the promoter for
administrative /registration charges which it may have incurred for
facilitating the transfer of the subject unit as has been fixed by the DTP
office in this regard and for any other charges like incidental and of
like nature, since the same aré : "":;igﬁped and no quantum is specified
in the builder buyer's ag # " erefore, the same cannot be

charged.

In light of the af (

h £ oy s

charge any amo ert other ¢
R iy P N

expenditure’ an

sale consideration.

FII  GST N ’1 T \ 'Ff&“’

Relief sought b O&J !1 i E Mreﬁpondent to return

entire amount pal as

The complainantsksﬁb“rﬂjliti'lktg SRA v furce on 01.07.2017

and the possession was supposed to delivered by 25.06.2016.
Therefore, the tax which has come into existence after the due date of
possession and this extra cost should not be levied on complainants,
On the contrary, the respondent denied that any amount towards GST

is liable to be returned to the complainants.
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35.
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The authority has decided this igsue in the complaint bearing no. 4031

of 2019 titled as Varun Gupta V/s Emaar MGF Land Ltd. wherein the
authority has held that for the projects where the due date of

possession was prior to 01.07.2017 (date of coming into force of GST),

into operation &F@ er un_,

be burdened to %me :

respondents’ nwn\(a

unit. So, the respnn{%rpg;

the complamantséalg?tte%s a§T hie '

up to the due datﬁ‘oﬁ@rﬁsﬁsiﬁ 185 |
| o g

FIVHVAT (| |

Relief sought by the complainants: Direct the respondent to return
entire amount paid as VAT ftax by the complainants between
01.04.2014 to 30.06.2017 and |issue necessary instructions to the

complainant’s bank to remove lién marked over FD of Rs.2,85,591/- in

Page 29 of 32




2, GURUGRAM Complaint No. 4582 of 2021

36.

37.

HARERA

favour of the respondent on the pretext of future payment of HVAT for

the period 01.04.2014 to 30.06.2017.

The authority has decided this n the complaint bearing no. 4031 of
2019 titled as Varun Gupta V/s Emaar MGF Land Ltd. wherein the
authority has held that the promoter is entitled to charge VAT from
the allottee for the period up to 1 03 2014 @ 1.05% (one percent VAT
+ 5 percent surcharge on Vﬁ‘[‘]ﬂ" ;I Vs var the promoter cannot charge

oy I
any VAT from the a]lutt ;ﬁ?:ﬂa buyers for the period

01.04.2014 to 30. Oﬁm';\ 3.?. lié.ls \\qas to be borne by the

prumnter-developﬁﬁ'ﬁ_gfy 1 n..- promoter is bound to

adjust the said n?bdnt if a -;.-.-n i a lottee with the dues
payable by him o I'B n

:' are payable by him.

In the present co
}% =

towards HVAT for th\peﬂ?an 01.04.2014 till 30.06.2017, however,

vide letter of nﬁﬁ ﬁs ion m& 9 has demanded lien
marked FD of iability of HVAT for
liability post DI.E;{TEGQ:& tﬂ_f 30. _§;§‘01?A iigh of judgement stated

above, the respondent shall not demand the same and the lien so

e regpondent has not charged any amount

marked be removed. Also, information about the same be sent to the
concerned bank by the promoter as well as complainants along with

the copy of this order.
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G. Directions of the authority

38. Hence, the authority hereby passes this order and issues the following

directions under section 37 of the Act to ensure compliance of

obligations cast upon the promoter as per the function entrusted to

the authority under section 34(f):

il

iii.

The respondent is dll"ECtE tn pay the interest at the prescribed
rate i.e. 9.30% per annum y month of delay on the amount
‘x ﬂ: -"'

paid by the cnmplal t6 from due date of possession i.e.

25.06.2016 till 1 ,: ""fig{,p \ months from the date of
offer of po [19 l . Th &E‘ rs of interest accrued
so far shall{@ 1d to _the ?mﬁlzﬁp } in 90 days from the
date of this 16[;2) ﬂf es

Also, the amnuptj,?f. W \;a au;i by the respondent

towards compensatii i fo Ay in andmg over possession shall

be adjusted ?T ﬁth : l?nﬁs?mﬁ charges to be paid by
Ent n

the respond terms uf rcnnsn ta sactiun 18(1) of the Act.

. “ A .r
The respundé‘ﬁt i d re to thai'ge any amount under the
head ‘other charges’ or |'miscellaneous expenditure’ and is
directed to delete the said amount from the total sale

consideration.
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iv. The respondent shall | not charge GST from the

complainants/allottees as the liability of GST had not become due

up to the due date of possession as per the said agreement.

v. The respondent cannot charge any HVAT from the allottees/
prospective buyers for the|period 01.04.2014 to 30.06.2017 as

the same was to be burre by the promoter-developer only.

Therefore, the respundf’ 3 1 ‘not demand the same and the lien

nn about the same be also sent

to the cnncerne}v{@\h bg e promoter as well as complainants
v ’ * ey X L b

ISRY = 7 4 110 BANON
ong with co is order. -
; .

vi. The respnndegt hall nw af&anyth g from the complainants
N | <
which is not’ gﬁ:f he uﬁgr'iia

so marked be removed.J

{mnént The respondent is

charges from the

cumplainants{at]u of time even after being part

of the buye-I;?r E m by hon'ble Supreme
Court in ﬁ‘% /2020 decided on
122020 (5 U RUGRAM

39. Complaint stands disposed of.

40. File be consigned to registry.

Vi —?”) WMt

(Vijay Kumar Goyal) (Dr. K.K. Khandelwal)
Member Chairman
Haryana Real Estate Regulatory Authority, Gurugram

Dated: 01.02.2022

Page 32 of 32




