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1. The present cnmplainl é ! H ;Eﬂd! é been filed by the

cumpimnant;allnttee 1 of the Real Estate

(Regulation and Develnpmant] Act, 2016 [in short, the Act) read with rule
28 of the Haryana Real Estate (Regulation and Development) Rules, 2017 (in
short, the Rules) for violation of section 1 1(4)(a) of the Act wherein it is inter
alia prescribed that the promoter shall be responsible for all obligations,
responsibilities and functions to the allottee as per the agreement for sale

executed inter-se them.
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A. Unit and Project related details:

2. The particulars of the project, the details of sale consideration, the amount
paid by the complainant, date of proposed handing over the possession,

delay period, if any, have been detailed in the following tabular form:

S. | Heads Information
No.
1. | Name and location of the project | “Indiabulls Enigma”, Sector 110,
~+:Gurugram
2. | Nature of the project .+ Residential complex
3. | Project area + acres
4. | DTCP License e 2k 2007 dated 05.09.2007 valid till
av
A{P 1190 d29.01.2011 valid till
< e .01.20
Name of the licen e structure Private
m Limi <
64 of 20.06.2012 valid till
(
& 19106.
Name of the licensee rties
5. | HRERA registered/ not red vide no.

registered - 0f2017 dated 20.11.2017
H A 1.08.2018

; 54 of 2017 dated 17.11.2017
( :_:; U R U1 | Wﬁmoq.znm

\R 53 0f 2017 dated 20.11.2017

valid till 31.03.2018
iv. 346 0f2017 dated 08.11.2017
valid till 31.08.2018
6. | Date of execution of flat 16.03.2012
buyer's agreement (As alleged by the complainant on page
no. 09 of complaint)
7. | Unit no. J-042 on ground floor, tower |
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(As per offer of possession letter dated
18.02.2020 on page no. 32 of reply)

8. | Super Area 3880 sq. ft.
(As per offer of possession letter dated
18.02.2020 on page no. 32 of reply)
9.  Payment plan Construction linked payment plan
(As per page 34 of the complaint)
10. | Total consideration Rs. 2,37,25,600/-
(As alleged by the complainant on page
| no. 17 of complaint)
11.| Total amount paid by the '
complainant
12. | Due date of delivery of
possession
(As per clause 21 of the dg
The Developer sha
complete the const
building /Unit within a period
three years, wi
grace period the
of execution of th
Agreement  subject ¢
payment by the Buyer(s) o ;
Price payable ucmrdr‘ng to the
Payment Plan appli i @-
demanded by the
Developer on co L~
construction fdmmum; 1\;7 R A M
final call notice to the Buyer, who
shall within 60 days thereof, remit all
dues and take possession of the Unit)
13. | Occupation Certificate 17.09.2018
(As per annexure C on page no. 38 of
reply)
14. | Offer of possession 18.02.2020

(As per annexure A on page no. 32 of
reply)
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15.| Delay in delivery of possession | 4 years 7 months 02 days l
till offer of possession
(18.02.2020) + 2 months i.e.
18.04.2020.

B. Facts of the complaint
That the respondent company made several representations of their project
to the complainant alluring the complainant to book a flat in their project

namely “Indiabulls Enigma” situated-fmSector 110, Gurgaon, Haryana. The
1"5‘?" ;
im$ perta

*All existing ameniuﬂ AREMintermtinnal airport,
hospitals and entemi@UW r? M\t&s
king tra

«Dedicated area for jogging tracks, quaint wa ils, skating rink, cricket
nets, pool tables, health club sauna, gym, yoga and aerobics lounge, spa,
jacuzzi, swimming pool, relaxing pool, tennis court, coffee shops, traffic free

podium, party lawn with barbeque counter and kids play area.

«convenient shops and departmental stores within the complex, single point

access gated community with 24*7 security.
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That relying on the assurances made by the respondent company and lured

by the rosy picture painted by the respondent the complainant applied for
booking in the project of the respondent company and made a payment of
Rs. 5,00,000/- in form of booking amount vide cheque no-375086, dated
13.01.2012 drawn on Citi Bank. Subsequently, the complainant was offered
allotment of unit bearing unit No.- ]-042 in tower ] for a total consideration

of Rs. 2,44,38,200/-.

of-the respondent company.

IRy WA

That there was no scope/of attaining ar y at that time as the

complainant had alre;ﬁ\ .a considerable 2 nt towards the booking

That as per the flat buyer’s agre
3 years from the date ﬁc ti
clause of agreement h o

211h bevetopar bk oo o

said building/unit within a period of three years, with a six months grace
period thereon from the date of execution of the Flat buyers agreement
subject to the timely payment by the Buyer(s) of Total Sale Price payable
according to the payment plan applicable to him or as demanded by the
Developer.”

The said flat buyer’s agreement was executed on 16.03.2012 and therefore,

if the limitation period of the respondent for delivering the unit s calculated,
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the same comes around to 16.03.2015. Therefore, the due date of delivery of

possession was 16.03.2015.

That the respondent has started making demands from the very first date of
booking. The complainant was never intimated the development of the

project or regarding the date of possession.

That the complainant has paid m nst of its payments on time and the

consideration and to supporthisdreantofowning a home, had availed aloan

of Rs 1,92,00,000/- fr di nee Limited
. Thatthe complainant, i T:i @ ntof Rs 2,37,25,600/-. That
Indiabulls Housing F1 tire loan amount in

favour of the respondent company vide loan disbursement letter dated

23.08.2012 issued by Indiabulls Housing Finance Limited bearing details of
the entire Rs 1,92,00,000/- being disbursed in favour of the respondent

company. That prior to the disbursement of the loan amount, the
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complainant has already made payments to the tune of Rs 45,25,600/- to the

respondent company.

That believing the assurances made by the respondent company and various
other promises of delivering the possession on time, the complainant even
repaid their entire loan amount to the financial lender namely Indiabulls

Housing Finance Limited. Thereafter, recognising the repayment of entire

loan amount by the complaina

issued a “No-due certificate” in favourof

7 whidtsoéver. In the agreement, the
complainant was de a pe ' ation, in case of delay of
possession and wasm av ‘l ty in case of delay in
payment of mstallm@ﬁ%h}@a‘@ AMSS of the apartment

buyer agreement can be derived from the perusal of clauses 11 and 22. As

per the terms and conditions of the said agreement, the respondent company
imposed an exorbitant rate of interest on the complainant to the tune of 18%
on delayed payments and whereas, the respondent company was only liable
to pay a meagre amount in case of delayed possession to the tune of Rs. 5/-

per sq. ft. per month for the period of delay. It is requested that as the terms
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15.

16.
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and conditions of the builder buyer agreement are unilateral, this authority

shall not take into consideration the terms and conditions of the agreement

during the adjudication of the case.

That such unilateral agreements have already been held to be illegal and
arbitrary and inapplicable while deciding the compensation for the allottees

by several courts. It is submitted that the complainant’s mother is a lay

:'\.ﬂt‘:_'
"H le Supreme Court has already held

That the Hon'ble Suprg

Trevor D’Lima and Ors

time to complete a con by the Hon'ble Supreme
Court in Kolkata West Inte d. versus Devasis Rudra

That the respondent has miserably failed ic m:;:nstructInn as per the
clause 21 of the apa '. ent failed to deliver the

possession within a p@} Q’LJ}@B RA!'MM of execution of the

flat buyer’s agreement despite being in receipt of 100% sale consideration.

That since booking till date, the respondent never informed the complainant
about any force majeure or any other circumstances which is beyond their
reasonable control, which has led to the delay in the completion of the

project within the time prescribed in the agreement. It is clear that the delay
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in the construction of the is intentional and solely due to the deliberate

negligence and deficiency on the part of the respondent. The delay of 5 years
is not reasonable, and no reason can be attributed to such delay except the

wilful and deliberate negligence and ignorance of the respondent.

17. That the actual date for offering the possession was March, 2015 i.e. within

3 years from the date of execution of the apartment buyer's agreement,

18. The complainant has H qmgm
i. Direct the res eaceful possession of

the booked u QU@M th full specifications

after obtaining the valid occupation certificate from the competent
authority.

ii. Direct the respondent to make the payment of delay interest at
prescribed rate of interest on the amount paid by the complainant to
the respondent, from the promised date of delivery of the flat till the
actual delivery of the flat to the complainant.
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On the date of hearing, the authority explained to the respondent/promoter

about the contravention as alleged to have been committed in relation to

section 11(4)(a) of the Act to plead guilty or not to plead guilty.
D. Reply by the respondent:

That the present complaint is neither maintainable nor tenable and is liable
to be out-rightly dismissed. The alleged flat buyer’s agreement dated
16/03/2012 executed between thescomplainant and the respondent was

v E\E al
prior to the enactment of the Act of 2016 at

facts and conditions of the licém

plans willingly signe{—{e AiﬂﬂEMﬁEtﬂt&d a flat buyer
agreement on 16.03. e T?ﬁ ;\I{eyrin it was specifically
agreed that in the emg%gspu e, if any, with respect to the
provisional unit booked by the complainant, the same shall be settled

amicably by mutual discussion failing which the same shall be settled.

That as per the terms of the agreement, it was specifically agreed that in the

eventuality of any dispute, if any, with respect to the subject transferred unit,
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the same shall be adjudicated through the arbitration mechanism as detailed

therein. Clause no. 49 is being reproduced hereunder:

“Clause 49: All or any dispute arising out or touching upon or in relation
to the terms of this Application and/or Flat Buyers agreement including
the interpretation and validity of the terms thereof and the rights and
obligations of the parties shall be settled amicably by mutual discussion
failing which the same shall be settled through Arbitration The
arbitration shall be governed by Arbitration and Conciliation Act, 1996
or any statutory amendments/ modifications thereof for the time being
in force. The venue of the arbitration shall be New Delhi and it shall be
held by a sole arbitrator whocshall be appointed by the Company and
whose decision shall befinaland: binding upon the parties. The
Applicant(s) hereby confirms th ;_’ she shall have no objection to this
) appointed as the Arbitrator, is an

ipany-ar is otherwise connected to the

) [donfi at notwithstanding such
Applicant(s) f& ave no doubts as to the
‘q{* #’3',; ator. The courts in New
' o disputes arising out of the

arbitration. | \'?
iplaifiant and the respondent is
governed by the datume them i.e. FBA dated
16/03/2012. Itis peMAEREKAE instant complaint of
the complainant is m@‘l‘tfallw@%m:& very fact that, the

complainant has filed the instant claim on the alleged delay in delivery of

That the relationship be

possession of the provisionally booked unit however the respondent vide its
letter dated 18.02.2020 has already offered the possession of the subject unit

to the complainant, however it is the complainant who has till date not taken
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over the possession of his unit and filed the present complainant against the

respondent on false and fabricated facts.

That the complainant has purchased the subject unit with a speculative
intent with sole purpose of investment and monetary gains out of the said

investment.

That it is pertinent to mention that the subject unit was booked by the

from Indiabulls Housing Einance Li it
<
entered into a tripartiteagreemeni T"). The respondent in

7 of the borrower ie.

dl Co. Name | Infrastructure Ltd.
Project Name h Enigma
AGREEMENTN {LGUG00108250
Customer Name SANJIV BAJAJ
Subvention Current Status Closure Cases
New end date as per discussion 13-Jan-14
OC Status ; §
Flat No. /Unit. No J042
Tower J
Enigma 20:80 Subvention Scheme
Payment plan as per RMS inyment Plan For 24 Month
Disburse amount 18,873,881

Page 12 of 37



oF

HARERA

2 SURUGRAM Complaint no. 2566 of 2021
Interest for FY11-12 1,537
Interest for FY12-13 1,523,651
Total for FY-2013-14 1,937,718

Total Interest Paid till Date 3,462,906

Tee
I:--I-fﬁ, ol VL
Eé ’J."%;:}Er"

e !

complainant in the present comy "H A

hé,very beginning it was in

U\

ar haru'sm detailed in the

That it is pertinent to
the knowledge of the cd @

flat buyer's agreement igancies of inordinate delay

caused in completion & od unit i.e. enumerated in
the “clause 22" of dul
complainant along with their.eon slaifit. IHE.réspondent carves leave of this

authority to refer & rely upon the.Clause 22+ “flat buyer’s agreement which

is being reproduced hﬁﬂ R

“Clause 22 in the a sveloper failing to offer the

possession of % hin'the time as stipulated
herein, excep ay at able to ‘the buyer/force

majeure / vis- majeure conditions, the developer shall pay to the

buyer penalty of Rs. 5/- (rupees five only) per square feet (of super

area) per month for the period of delay..... i

(TELIT N L

That the complainant being fully aware, having knowledge and are now
evading from the truth of its existence and does not seem to be satisfied with
the amount offered in lieu of delay. It is thus obvious that the complainant is

rescinding from the duly executed contract between the parties.
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It is submitted that the present complaintis not maintainable, and the period

of delivery as defined in clause 21 of flat buyer’s agreement is not sacrosanct
as in the said clause it is clearly stated that “the developer shall endeavour
to complete the construction of the said building/unit” within the stipulated
time. Clause 21 of the said agreement has been given a selective reading by

the complainant even though he conveniently relies on same. The clause

reads:
“The developer shall end plete the construction of the said
building/unit within a p gg’years, with a six months grace
period thereon from the datg afexecution of these Flat Buyer' Agreement
subject to timely paymeni , Buyer(s) of Total Sale Price payable
according to the Payment Plaf hiéto his or as demanded by the
Developer..” A

The reading of the saic iw'the delivery of the unit /

ment of the instalments
syreceding paras the

tv of the said clause.

'-;-..‘-:’f;-- ] T EE
REG™

that in the event of the respondént-failifig to offer possession within the

proposed timelines, tHIA}RFEiMpundem would pay a
penalty of Rs.5/- per S@ﬁ r?ttj @Rﬁ for the period of such

delay. The aforesaid prayer is completely contrary to the terms of the inter-

sent would make it evident

se agreement between the parties. The said agreement fully envisages delay
and provides for consequences thereof in the form of compensation to the
complainant. Under clause 22 of the agreement, the respondent is liable to
pay compensation at the rate of Rs.5 /- per sq. ft. per month for delay beyond

the proposed timeline. The respondent craves leave of this authority to refer
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& rely upon the clause 22 of flat buyer’s agreement, which is being

reproduced as:

“Clause 22:  In the eventuality of Developer failing to offer the possession of
the unit to the Buyers within the time as stipulated herein, except for the delay
attributable to the Buyer/force majeure / vis-majeure conditions, the
Developer shall pay to the Buyer penalty of Rs. 5/- (Rupees Five only) per
square feet (of super area) per month for the period of delay ...... i

That the complainant being aware, having knowledge and having given

the directions by the Hon'ble Supreme-Couft and National Green Tribunal
whereby the cnnstmﬂﬁRaE m:l-avaﬂability of the
water required for the con on of thé project work & non-availability of
drinking water for lab@@l&@@hg&%suam& of HUDA slips

for the water to totally online process with the formation of GMDA, shortage
of labour, raw materials etc, which continued for around 22 months, starting
from February'2015.

That as per the license to develop the project, EDCs were paid to the state
government and the state government in lieu of the EDCs was supposed to
lay the whole infrastructure in the licensed area for providing the basic
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amenities such as drinking water, sewerage, drainage including storm water

line, roads etc. That the state government terribly failed to provide the basic
amenities due to which the construction progress of the project was badly
hit.

32. That furthermore, the Ministry of Environment and Forest (hereinafter

referred to as the “MoEF") and the Ministry of Mines (hereinafter referred to
as the "MoM") had imposed certain restrictions which resulted in a drastic

mal power plants without

icks in the region and

of all the mining operations in the-Ar

avalll hill range in state of Haryana
within the area of aH A REMM of Faridabad and
Gurgaon including Mewat wh led to a situation of scarcity of the sand and
other materials whicmmémmmg activities , which
directly affected the construction schedules and activities of the project.

34. Apart from the above, the following circumstances also contributed to the
delay in timely completion of the project:

a) That commonwealth games were organized in Delhi in October 20 10.
Due to this mega event, construction of several big projects including the

construction of commonwealth games village took place in 2009 and
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onwards in Delhi and NCR region. This led to an extreme shortage of labour

in the NCR region as most of the labour force got employed in said projects
required for the commonwealth games. Moreover, during the
commonwealth games the labour/workers were forced to leave the NCR
region for security reasons. This also led to immense shortage of labour force
in the NCR region. This drastically affected the availability of labour in the
NCR region which had a ripple effect and hampered the development of this

complex.

b) Moreover, due to )

National Rural Employment

-."'-"-:’..'-‘- :
] qHY meﬁ‘r
respective states due

Government under NREGA { INNURM sche 'his created a further

their construction schedules™AlSc after'Successful completion of the
commonwealth game ng period of time. The
said fact can be sub MBAE elaborating on the
above-mentioned Iss@ﬁ%% was hampering the
construction projects in the NCR region.

¢)  Further, due to slow pace of construction, a tremendous pressure was
put on the contractors engaged to carry out various activities in the project
due to which there was a dispute with the contractors resulting into
foreclosure and termination of their contracts and we had to suffer huge

losses which resulted in delayed timelines. That despite the best efforts, the
ground realities hindered the progress of the project._Inability to
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mmn:s_um;mmﬂnn_ahonlﬂemmﬂﬂﬂm The reslmndent had
awarded the construction of the project to one of the leading construction

companies of India. The said contractor/ company could not implement the
entire project for approx. 7-8 months w.e.f. from 9-10 November 2016 the
day when the central government issued notification about demonetization.

During this period, the contractor could not make payment in cash to the

labour. During demonetization, a@, ith drawal limit for companies was

capped at Rs. 24,000 per week init eas cash payments to labour on
the site of magnitude of the proj ot ion is Rs. 3-4 lakhs approx. per
day and the work at si -8 months as bulk of the
labour being unpaid w ich resulted into shortage
of labour. Hence the impie oct'in question got delayed
on account of the iss 52 s to the said notification of
central government. E : ation was beyond the

above.
d) ors passed by Na ibi In last four successive
years i.e. 2015-2016-@-{3@ @@WAMEH Tribunal has been
passing orders to protect the environment of the country and especially the
NCR region. The Hon’ble NGT had passed orders governing the entry and exit
of vehicles in NCR region. Also, the hon’ble NGT has passed orders with
regard to phasing out the 10- year-old diesel vehicles from NCR. The
pollution levels of NCR region have been quite high for couple of years at the
time of change in weather in November every year. The contractor of

respondent could not undertake construction for 3-4 months in compliance
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of the orders of hon'ble National Green Tribunal. Due to this, there was a

delay of 3-4 months as labour went back to their hometowns, which resulted
in shortage of labour in April -May 2015, November- December 2016 and
November- December 2017. The district administration issued the requisite
directions in this regard.

In view of the above, construction work remained very badly affected for 6-
12 months due to the above stated major events and conditions which were

beyond the control of the respondeu nid.the said period would also require
; Lﬁg -

J affected as the whole town was
waterlogged and gridl AR implementation of the
project in question w {Even various institutions

were ordered to be sh@@ r deé@ﬁﬂ%ﬂunng that year due to

adverse/severe weather conditions.

That despite the implementation of the project being affected on account of
the above-mentioned force majeure conditions, the respondent being a
customer-oriented company completed the construction of the tower in
which the unit allotted to the complainant is located and the respondent
applied for the grant of the occupation certificate on 30 /04/2018 before the
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Director, Town & Country Planning Department, Chandigarh, and the same

was granted by the concerned authorities on 17/09/2018. As such it is
pertinent to mention that the respondent completed the construction of the

tower including unit booked by the complainant on or before 30.04.2018,

That the respondent has made huge investments in obtaining requisite

approvals and carrying on the construction and development of

making timely pa}'ments -' ards

inordinate delay in tH mmHe construction of the
project “INDIABULLS ed or abandoned and
has now reached GHMM other real estate

developers/promoters who have started the project around similar time

period and have abandoned the project due to such reasons.

That the flat buyer's agreement dated 16.03.2012 was executed much prior
to coming into force of the Act of 2016 and rules. The FBA being referred to

or looked into, is an agreement executed much before the commencement of
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RERA and such agreement as referred herein above. Hence, cannot be relied

upon till such time the new agreement to sell is executed between the
parties. Thus, in view of the submissions made above, no relief can be

granted to the complainant

That a bare perusal of the complaint will sufficiently elucidate that the

complainant has miserably failed to make a case against the respondent and

,ﬂﬁ' slay on part of the respondent in

substantiate the same. That the

complainant has made fal :-- ;ﬁf : gations with a mischievous

CeLU _,.':_!fq_l"_'-_ﬁ."

F. Jurisdiction of the authority

The authority uhservbllARERAE“ as subject matter
jurisdiction to adiudic@flﬁ@@ﬁ% M

F.1 Territorial jurisdiction

As per notification no. 1/92 /2017-1TCP dated 14.12.2017 issued by Town
and Country Planning Department, the jurisdiction of Real Estate Regulatory
Authority, Gurugram shall be entire Gurugram District for all purpose with
offices situated in Gurugram. In the present case, the project in question is

situated within the planning area of Gurugram district. Therefore, this
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46.

41.
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authority has complete territorial jurisdiction to deal with the present

complaint.
F.11 Subject matter jurisdiction

Section 11(4)(a) of the Act, 2016 provides that the promoter shall be
responsible to the allottees as per agreement for sale. Section 11(4)(a) is

reproduced as hereunder:

Section 11(4)(a)

Be responsible for all obligations, responsibilities and functions under the
provisions of this Act or the rules and regu lations made thereunder or to the
allottees as per the agreement for sale, or to the association of allottees, as
the case may be, till the conveyance of all the apartments, plots or buildings,
as the case may be, to the allottees, or the common areas to the association
of allottees or the competent authority, as the case may. be;

The provision of assured returns is part t of the builder buyer’s agreement, as
per clause 15 of the BBA dated......... Accordingly, the promoter is responsible
for all obligations/responsibilities and functions including payment of
assured returns as provided in Builder Buyer's Agreement.

Section 34-Functions of the Authority: n " W l 5

34(f) of the Act provides to ensure compliance of the obligations cast upon
the promoters, the allottees and the real estate agents under this Act and the
rules and regulations made_thg:ey_:lder.u—fﬂ\,?'

So, in view of the provisions of the Act of 2016 quoted above, the authority
S

has complete jurisdiction to decide the complaint re%alarding non-compliance
=2 /0 B B B (L
of obligations by the promoter leaving aside compensation which is to be
ided b judicating officer il yursued by th complainant at a later
decided yﬂlead]udiﬂ:&}@&edfus?% ! mf: mplainant at a la
stage.

G. Findings on the objections raised by the respondent:

G.1 Objection regarding complainant is in breach of agreement for non-
invocation of arbitration.

The respondent has raised an objection that the complainant has not
invoked arbitration proceedings as per the provisions of flat buyer’s

agreement which contains provisions regarding initiation of arbitration
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proceedings in case of breach of agreement. The following clause has been

incorporated w.r.t arbitration in the buyer's agreement:

“Clause 49: All or any dispute arising out or touching upon or in relation
to the terms of this Application and/or Flat Buyers agreement including
the interpretation and validity of the terms thereof and the rights and
obligations of the parties shall be settled amicably by mutual discussion
failing which the same shall be settled through Arbitration The arbitration
shall be governed by Arbitration and Conciliation Act, 1996 or any
statutory amendments/ modifications thereof for the time being in force.
The venue of the arbitration shall be New Delhi and it shall be held by a sole

Bythe Company and whose decision

gdrties. The Applicant(s) hereby
ion to this appointment even if the
isian employee or advocate of the

company or is otherwise cone ted to the'Gempany and the Applicant(s)
confirms that notwithstanging Ek eldtignship / connection, the
Applicant(s) shall hay & nodoubts asto th ependence or impartiality of
the said Arbitrator. sThe courts_ in New Delni_alone shall have the
jurisdiction over the dis| arising out: 2 Application/Apartment

Buyers Agreemen

jes, it was specifically

any, with respect to the

e same shall be adjudicated

provisional booked unit by the m\m&\’

through arbitration nism. is of the opinion that the
jurisdiction of the aﬁﬁnm the existence of an
arbitration clause in @ y W@ F\aﬂbe noted that section
79 of the Act bars the jurls};un ofci c%uut any matter which falls
within the purview of this authority, or the Real Estate Appellate Tribunal.
Thus, the intention to render such disputes as non-arbitrable seems to be
clear. Also, section 88 of the Act says that the provisions of this Act shall be
in addition to and not in derogation of the provisions of any other law for the

time being in force. Further, the authority puts reliance on catena of

judgments of the Hon'ble Supreme Court, particularly in National Seeds
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Corporation Limited v. M. Madhusudhan Reddy & Anr. (2012) 2 SCC 506,

wherein it has been held that the remedies provided under the Consumer

Protection Act are in addition to and not in derogation of the other laws in
force, consequently the authority wou'd not be bound to refer parties to
arbitration even if the agreement between the parties had an arbitration
clause. Further, in Aftab Singh and ors. v. Emaar MGF Land Ltd and ors,,
Consumer case no. 701 of 2015 decided on 13.07.2017, the National
. New Delhi (NCDRC) has held

Consumer Disputes Redressal Con
" " I&.-::.
that the arbitration clause in agreement

s between the complainant and

builders could not circumscribg #isdietion of a consumer. The relevant

“49, Support to the -_;--' ave lew is alst iqn29 of the recently enacted
Real Estate (Reguia it pim 82016 (for short "the Real
Estate Act"). Sectial et reads as fallaws: -

sdigtion to entertain any
ch the Authority or the
s gmpowered by or under

shi ranted by any court or
of any power conferred by chisAct.”

It can thus, bﬂm Mum the jurisdiction
of the Civil ich the Real Estate
Regulatory Autharity, is ub- (1) of Section 20 or
the Adjudica c ointe (1) of Section 71 or
the Real Estate"Ap t u tablished dnder Section 43 of the

Real Estate Act, is empowered to determine. Hence, in view of the binding
dictum of the Hon'ble Supreme Court in A. Ayyaswamy (supra), the
matters/disputes, which the Authorities under the Real Estate Act are
empowered to decide, are non-arbitrable, notwithstanding an
Arbitration Agreement between the parties to such matters, which, to a
large extent, are similar to the disputes falling for resolution under the
Consumer Act.

adjudicating officel
this Act to determife and
other authority in respé

56. Consequently, we unhesitatingly reject the arguments on behalf of the
Builder and hold that an Arbitration Clause in the afore-stated kind of
Agreements between the Complainant and the Builder cannot
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circumscribe the jurisdiction of a Consumer Fora, notwithstanding the
amendments made to Section 8 of the Arbitration Act. §

While considering the issue of maintainability of a complaint before a

consumer forum/commission in the fact of an existing arbitration clause in
the builder buyer agreement, the Hon’ble Supreme Courtin case titled
as M/s Emaar MGF Land Ltd. V. Aftab Singh in revision petition no. 2629-
30/2018 incivil appeal no. 23512-23513 of 2017 decided on
10.12.2018 has upheld the aforesaid judgement of NCDRC and as provided

a the law declared by the Supreme

A f-.-
i
'y,
\

'OLL ,ra."‘:i

g e e

ke
4 1o

accordingly, the authority is boutid by'tt

1 'i Find v o
ITreIme L
o o W R ¥
; i
|
(

aresaid view. The relevant para

of the judgement passed by.the

“25, This Court in thesse
provisions of Cansu

above considered the
8/l as Arbitration Act,

1996 and laid " Protection Act being
a special ren dtion agreement the
proceedings Be } to~go on and no error
committed by the application. There is

reason for not interjectir " Qonsumer Protection Act

on the strengtha i t 1996, The remedy under
Consumer Protectio ¢ & remedy proyidéd to a consumer when there
is a defect in any go services~THE complaint means any allegation
in writing maae

M a Co p,f

i n explained in Section 2(c)
of the Act. Therer i j. uhde u jon Act is confined to
complaint by consumer as efect or deficiencies

caused by a ice pr T, a quick remedy has been
provided to u hi urpose of the Act as
noticed above.
Therefore, in view of the above judgements and considering the provisions
of the Act, the authority is of the view that complainant is well within their
rights to seek a special remedy available in a beneficial Act such as the

Consumer Protection Act and Act of 2016 instead of going in for an
arbitration. Hence, we have no hesitation in holding that this authority has
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the requisite jurisdiction to entertain the complaint and that the dispute

does not require to be referred to arbitration necessarily.

G.IL. Objection regarding delay due to force majeure
. The respondent-promoter raised the contention that the construction of the

project was delayed due to force majeure conditions such as commonwealth
games held in Delhi, shortage of labour due to implementation of various

social schemes by Government of India, slow pace of construction due to a

dispute with the contractor, passed by NGT and weather
conditions in Gurugram and nopsp

allottees of the project but all the’ leas a anced in this regard are devoid of

Iding of commonwealth

of various schemes by

the said project be put on holdrdug tolauiLoron hold due to fault of some of

de me given any leniency
on based of aforesaid reaso! inciple that a person

cannot take benefit uf% F%UG RAM

G.Ill Objection regarding jurisdiction of authority w.r.t. buyer’s agreement
executed prior to coming into force of the Act.

the allottees. Thus, th&/pi

Another contention of the respondent is that authority is deprived of the
jurisdiction to go into the interpretation of, or rights of the parties inter-se
in accordance with the flat buyer’s agreement executed between the parties
and no agreement for sale as referred to under the provisions of the Act or

the said rules has been executed inter se parties. The authority is of the view
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that the Act nowhere provides, nor can be so construed, that all previous

agreements will be re-written after coming into force of the Act. Therefore,
the provisions of the Act, rules and agreement have to be read and
interpreted harmoniously. However, if the Act has provided for dealing with
certain specific provisions/situation in a specific/particular manner, then
that situation will be dealt with in accordance with the Act and the rules after

the date of coming into force of the Act and the rules. Numerous provisions

of the Act save the provisions of th ments made between the buyers
and sellers. The said contention | spheld in the landmark judgment
of Neelkamal Realtors Suburba UOI and others. (W.P 2737
of 2017) which provides
119. Under the prg handing over the
possession would | d\in the agreement

registration under RERA. RERA, the promoter is
given a facility to revisé,the’s letio act and declare the
same under Section#4."T'hé RERA doe§ nat conte iplate rewriting of

contract between th ;

122. We have already disotissed thatabove staleg provisions of the RERA
are not retrospective in hature.Thejmiay to"some extent be having a
retroactive or quasi retroactive effeet'but then on that ground the validity
of the provision it BE & e e Parliament is
competent enoug ing ive or retroactive
effect. A law can 2d T 7 i ng contractual
rights between th : * e ubliti iter e do not have any
doubt in our min t the RERA has_been, fram the larger public
interest after a thorough study and discussion made at the highest level by

the Standing Committee and Select Committee, which submitted its
detailed reports.”

46. Also, in appeal no. 173 of 2019 titled as Magic Eye Developer Pvt. Ltd. Vs.
Ishwer Singh Dahiya, in order dated 17.1 2.2019 the Haryana Real Estate
Appellate Tribunal has observed-

“34. Thus, keeping in view our aforesaid discussion, we are of the considered
opinion that the provisions of the Act are quasi retroactive to some extent in
operation and will be applicable (o the agreementsc :

qile entered 1nLo eVell
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eraeion o fi-We w1l = e fransaciion are [
ion. Hence in case of delay in the offer/delivery o
possession as per the terms and conditions of the agreement for sale the
allottee shall be entitled to the interest/delayed possession charges on the
reasonable rate of interest as provided in Rule 15 of the rules and one sided,
unfair and unreasonable rate of compensation mentioned in the agreement

for sale is liable to be ignored.”

47. The agreements are sacrosanct save and except for the provisions which

48.

have been abrogated by the Act itself. Further, it is noted that the builder-

buyer agreements have been executed in the manner that there is no scope

[em i

:she clauses contained therein.

:" t at the charges payable under
various heads shall be payable< agreed terms and conditions of the

G.IV Objection regarding ent
investor

R
The respondent has m qm are the investors and
not consumers, there the protection of the Act
and thereby not entitl@ h_l} R@@%Mﬁnn 31 of the Act. The

respondent also submitted that the preamble of the Act states that the Act is

on ground of complainant being

enacted to protect the interest of consumers of the real estate sector. The
authority observed that the respondent is correct in stating that the Act is
enacted to protect the interest of consumers of the real estate sector. It is
settled principle of interpretation that preamble is an introduction of a

statute and states main aims & objects of enacting a statute but at the same
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time preamble cannot be used to defeat the enacting provisions of the Act

Furthermore, it is pertinent to note that any aggrieved person can file a
complaint against the promoter if the promoter contravenes or violates any
provisions of the Act or rules or regulations made thereunder. Upon careful
perusal of all the terms and conditions of the apartment buyer’'s agreement,

it is revealed that the complainant is buyer and has paid total amount of

ready reference:

“2(d) "allottee" in
whom a plot, apartmen
sold (whether as freeha
promoter, and include
allotment through's insfer
person to whom such'plet, apart
given on rent;”

. In view of abnv&meﬁd finiti
and conditions of th g
promoter and cumpl@'@ﬂ’{j‘@ l—%'ﬁ\ the complainant are

allottee(s) as the subject unit was allotted to them by the promoter. The

ee" as well as all the terms

t executed between

concept of investor is not defined or referred in the Act. As per the definition
given under section 2 of the Act, there will be “promoter” and “allottee” and
there cannot be a party having a status of "investor". The Maharashtra Real
Estate Appellate Tribunal in its order dated 29.01.2019 in appeal no.
0006000000010557 titled as M/s Srushti Sangam Developers Pvt. Ltd. Vs.
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Sarvapriya Leasing (P) Lts. And anr. has also held that the concept of

investor is not defined or referred in the Act. Thus, the contention of
promoter that the allottee being an investor is not entitled to protection of

this Act also stands rejected.

Findings regarding relief sought by the complainant.
Relief sought by the complainant:

&

H.l Direct the respondent to deliver lmmedia;e peaceful possession of

E——__ T

booked unit complete in all aspects and with full specifications after
obtaining occupation certificate from the competent authority.

R
As per section 19(3) o ﬂRE lainant as a matter of right,
is entitled to claim th s The relevant part of
esecion s et S [/

Section 19...

(3) The allottee shall be entitled to claim the possession of apartment,
plat or building, as the case may be, and the association of allottees
shall be entitled to claim the possession of the common areas, as per
the declaration given by the promoter under sub-clause (C) of clause
(1) of sub-section (2) of section 4.

Moreover, as per section 19(10) of the Act of 2016, the complainant is also

under an obligation to take the possession of the allotted unit within a period
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of two months of grant of occupation certificate. The relevant part of the

section is reproduced hereunder: -

Section 19...

(10) Every allottee shall take physical possession of the apartment,
plot or building as the case may be, within a period of two months of
the occupancy certificate issued for the said apartment, plot or
building, as the case may be.

In the present case, the respondent has offered the possession of the allotted

ng ( 7.09.20 18. As per section 19(10)
of Act of 2016, the allottee is un' slig

unit on 18.02.2020 after nhtainin,%

'E‘Ha’ﬁ”‘ to take the possession of the
AT

on record to show that the/Cofmplainant has .over the possession of the
said unit. Therefore, A
complainant is directe:

days of this order.

>~

H.II Direct the respondent to award interest 1% p.a. on quarterly rest on
the amount paid by the complainant from the dg;e of payment till realization

t such rate as decided by the authority.

or at such rate as decided by the aul gntb\)\'

In the present complaint, the co ant intends to continue with the

project and is seeki IA SEM provided under the

proviso to section 18(¢wm§ﬁ Piwlreads as under:
Section 18: - Return of a t and compensation

If the promoter fails to complete or is unable to give possession of an
apartment, plot or building, -

Q

Provided that where an allottee does not intend to withdraw from the
project, he shall be paid, by the promoter, interest for every month of
delay, till the handing over of the possession, at such rate as may be
prescribed
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54. As per clause 21 of the flat buyer's agreement dated 16.03.2014, the

55.

possession of the subject unit was to be handed over by of 16.09.2015.
Clause 21 of the flat buyer's agreement provides for handover of possession

and is reproduced below:

As per clause 21 : The Developer shall endeavour to complete the construction
of the said building /Unit within a period of three years, with a six mon ths grace
period thereon from the date of execution of the Flat Buyers Agreement subject
to timely payment by the Buyer(s) of Total Sale Price payable according to the
Payment Plan applicable to him or as demanded by the Developer. The
Developer on completion of the const iiction-/development shall issue final call
notice to the Buyer, who shall within,60:d¢ ereof, remit all dues and take
possession of the Unit.

The flat buyer’s agreement is g

lays down the terms tha

residentials, comme €

simple and unambigu a e understood by a common
man with an ordinary RERAM contain a provision
about stipulated ﬁmW@ﬁﬁMe apartment, plot or
building, as the case may be and the right of the buyers/allottees in case of
delay in possession of the unit. In pre-RERA period it was a general practice
among the promoters/developers to invariably draft the terms of the
apartment buyer's agreement in a manner that benefited only the
promoters/developers. It had arbitrary, unilateral, and unclear clauses that

either blatantly favoured the promoters/developers or gave them the

benefit of doubt because of the total absence of clarity over the matter.
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The authority has gone through the possession clause of the agreement. At

the outset, it is relevant to comment on the pre-set possession clause of the
agreement wherein the possession has been subjected to all kinds of terms
and conditions of this agreement and the complainant not being in default
under any provisions of this agreements and in compliance with all
provisions, formalities and documentation as prescribed by the promoter.

The drafting of this clause and incorporation of such conditions are not only

vague and uncertain but so heavil %\i:’%'?lx favour of the promoter and
against the allottee that even a ﬁ“ '".': efault by the allottee in fulfilling
; srescribed by the promoter may
ose of allottee and the

oses its meaning. The

no option but to sign on the

Admissibility of grace pe '

complete the cunsﬂu@\u Re@@lﬁ%ﬂm within a period of 3
years, with six months grace period thereon from the date of execution of
the flat buyer's agreement. In the present case, the promoter is seeking 6
months’ time as grace period. The said period of 6 months is allowed to the
promoter for the exigencies beyond the control of the promoter. Therefore,

the due date of possession comes out to be 16.09.2015.
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58. Admissibility of delay possession charges at prescribed rate of interest:

59.

60.

61.

The complainant is seeking delay possession charges however, proviso to
section 18 provides that where an allottee does not intend to withdraw from
the project, he shall be paid, by the promoter, interest for every month of
delay, till the handing over of possession, at such rate as may be prescribed

and it has been prescribed under rule 15 of the rules. Rule 15 has been

reproduced as under:
Rule 15. Prescribed rate of "" st [Proviso to section 12,
section 18 and sub-section (4) d suibsection (7) of section 19]

tion 12; section 18; and sub-

(1) For the purpose of pro ='..-".
i 9, the “interest at the rate

and if the said rule is followed to award the interest, it will ensure uniform

o A RERA

Consequently, as per %W@%M i.e., https://sbi.co.in,
the marginal cost of lenE_Iing rate (in short, MCLR) as on date i.e., 10.02.2022
is @ 7.30%. Accordingly, the prescribed rate of interest will be marginal cost

of lending rate +2% i.e., 9.30%.

The definition of term ‘interest’ as defined under section 2(za) of the Act
provides that the rate of interest chargeable from the allottee by the

promoter, in case of default, shall be equal to the rate of interest which the
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promoter shall be liable to pay the allottee, in case of default. The relevant

section is reproduced below:

“(za) "interest" means the rates of interest payable by the promoter
or the allottee, as the case may be.
Explanation. —For the purpose of this clause—

(i)  the rate of interest chargeable from the allottee by the promoter, in
case of default, shall be equal to the rate of interest which the
promoter shall be liable to pay the allottee, in case of default.

(i) the interest payable by the promater to the allottee shall be from the
date the promoter received the amount or any part thereof till the
date the amount or part;thereof ana interest thereon is refunded,
and the interest payable ;?}“, lottée to the promoter shall be from

the date the allottee defatlEstn payment to the promoter till the date

it is paid;”

[

Therefore, interest on
charged at the prescribed
which is the same as is bei anted to the complainant in case of delayed

possession charges.
Section 19(10) of the Actéobligates the a hdeStd take possession of the
it {até of receipt of occupation
certificate. In the present gomplai ongertificate is obtained on
17.09.2018 and suhseHAREMtt&d unit was offered
on 18.02.2020. There@ WM%AMCE, the complainant

should be given 2 months’ time from the date of offer of possession. This 2

subject unit within 2 montas

months’ of reasonable time is being given to the complainant keeping in
mind that even after intimation of possession practically he has to arrange a
lot of logistics and requisite documents including but not limited to
inspection of the completely finished unit but this is subject to that the unit

being handed over at the time of taking possession is in habitable condition.

Page 35 of 37



63.

64.

m HARERA
® GURUGRAM Complaint no. 2566 of 2021

It is further clarified that the delay possession charges shall be payable from

the due date of possession i.e. 16.09.2015 till the expiry of 2 months from the

date of offer of possession.

Accordingly, it is the failure of the promoter to fulfil its obligations and
responsibilities as per the agreement dated 16.03.2012 to hand over the

possession within the stipulated period. Accordingly, the non-compliance of

date of possession i.e. 29,0

months, at prescribed ra

Hence, the authority hereby_ pe sses. this\order and issue the following
directions under secti of the Act to ensure compliance of obligation cast
upon the promoter a the authority under

section 34(f) of the ac@
i. The respondent shall pay mterest at the prescribed rate i.e. 9.30%

per annum for every month of delay on the amount paid by the
complainant from due date of possession i.e. 16.09.2015 till offer of
possession (18.02.2020) plus two months iLe. 18.04.2020 as per
section 18(1) of the Act of 2016 read with rule 15 of the rules.

ii. Therespondent is directed to pay arrears of interest accrued within

90 days from the date of order and thereafter monthly payment of
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interest to be paid till date of handing over of possession shall be

paid on or before the 10* of each succeeding month.

ii. The respondent is directed to submit fresh statement of account to
the complainant after adjustment of delayed possession charges and
amount of Rs. 34,46,906/- paid by the respondent as pre-EMI
installments under the subvention scheme.

iv. The complainant is directed to take the possession of the allotted

seablafrom the allottee by the promoter, in
haroed atthe prescribed rate i.e, 9.30% by

65.

66. File be consigned to registry.

HARERA
O URUGR A mmiaman

Member Chairman
Haryana Real Estate Regulatory Authority, Gurugram

Dated:10.02.2022

JUDGEMENT UPLOADED ON 16.03.2022
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