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complainants/allottees under section 31 of the

The present complaint dated

and Development) Act, 2016 (in short, the Act)
Haryana Real Estate (Regulation and Develop
short, the Rules) for violation of section 11(4)(
is inter alia prescribed that the promoter shal

obligations, responsibilities and functions a

BEFORE THE HARYANA REAL ESTATE
AUTHORITY, GURUGRAM

First date of h
Date of decisi

RR/o: - House No. 1046, Sector- 38B, Chanc

REGULATORY

4032 of 2021
25.11.2021
04.02.2022

earing :
on

ligarh-
Complainants

Respondent

Chairman
Member

ate for the complainants
bcate for the respondent

as been filed by the

Real Estate (Regulation

read with rule 28 of the
ment) Rules, 2017 (in
a) of the Act wherein it

| be responsible for all

5 provided under the
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provision of the Ac

to the allottees as p

Unit and project related details

The particulars of

the complainants, date of proposed handing over the possession, dele

period, if any, have

unit details, sale consideration, the amount paid q

t or the Rules and regulations made there under d

er the agreement for sale executed inter se.

been detailed in the following tabular form:

Complaint No. 4032 of 2021

r

y
y

S.No. | Heads i Information
1 Project name and location “Supertech Hues”, Sector- | 68,
1 i Gurugram.
2. Project area | . 32.83 acres
|[' % %A (As per the RERA Registratioh)
3 Nature of the project = G?uﬁ-pj .Hnusing Project
4. DTCP license no. and validity 106 of 2013 and 107 of 2013
status dated 26.12.2013 valid | till
25:12:2017
5. Name of licensee Sarv Realtors Private Limite
6. | RERA Registered/ nE.t?egjstez*ed Registered vide no. 182 of
| 2017 dated 04.09.2017.
| (Tower No. A to H, K, M to P
and T, V, W)
e RERA registsraﬂun valid up to 31.12.2021
8. Unit no. E/0704, 7% floor, Tower- E
[Page 16 of complaint]
9. Unit measuring 1180 sq. ft.
[super area]
10. | Date of execution of buyer|14.06.2014
developer aglreement [Page 15 of complaint]
11. | Date of execution of tripartite 20.08.2016
agreement
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HARERA

C laint No. 403 2
GURUGRAM omplaint No. 4032 of 2021
[page 32 of complaint]
12. | Payment plan Construction linked payment
plan
[Page 17 of complainant]
13. | Total consideration Rs.86,07,720/-
(As per payment plan page 17 of
complaint)
14. |Total amount paid by the| Rs.74,27,065.82/-
complainants (As per customer statement page
29 of complaint)
15. | Due date of delivery of | 30.09.2017
. |
possession as per clause E {3-[1}
8 Shn bupar coveliper NS H - | [Note: : 6 Month grace period is
agreement: by September 2017 not allawed]
plus 6 months grace period for '
offer of possession and actual
physical possession whichever
is earlier.
16. | Offer of possession Not offer
17. | Occupation certificate Notobtained
18. |Delay in handing over |4 years/4 month and 5 days
possession till the date of order
i.e, 04.02.2022 ;
| o
A £ It :-!: 3
Facts of the complaint LA

The complainants have made the following submissions in the

complaint:

That the present complaint is filed for non-compliance of

contractual obligations on the part of respondent in terms of

section 18 & 34 (f) of the

Real Estate (Regulation and

Development) Act, 2016 read with rule 28 of the Haryana Real
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I1.

1.

IV.

Estate (Regu
compliance of
That on 24.03
respondent p
68, Gurugram
of Rs.7,00,000

Complaint No. 4032 of 2031

lation and Development) Rules, 2017 seeking
contractual obligations from the respondent.
.2014 the complainants booked a residential unit jn
roject namely “Supertech Hues" situated at sectpr
, Haryana and made payment of booking amouht

/- vide cheque no. 447302 dated 10.03.2014 drawn

on HDFC Ban

(builder buyer agreemenﬂ;;was executed between the partips
according to| which thel':ifégr_lijp]ainants were allotted unit no.
ik

E/0704, 7% floor in pmjeﬁ!:"'ﬂ'upertet:h Hues" situated at sectdr-

68, Gurugra
Rs.86,07,720

That as per *

agreement i.e,

the responde

within a time

ft. per month F)f the super area for the period of such delay would
be paid by the respondent as delayed possession penalty. THis
mere amount of Rs.5/- per sq. ft. is wholly arbitrary, grosdly
inadequate and should not be appreciated at all.
That the respondent failed to timely complete the project and

hand over the possession by September 2017 as per the builder

Chandigarh. Thereafter, that on 14.06.2014, B.BlA

, Haryana for a total sale consideration pf

ause 24" of the buyer's agreement the respondept

by September 2017. Further it was stated that|if

t fails ﬁ'ﬂ dﬁiivei’..the::pﬁsaesékon of the booked unit

rame of 42 months than an amount of Rs.5/- per gq.

Page 4 of 30
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GURUGRAM Complaint No. 4032 of 2021

VL

buyer agreement. That on several occasions, the complainants

have telephonically and through written ¢-mail communications,
have enquired about the status and the handover of possession of
the project to them so that they could start planning and
arranging for shifting to the unit in question along with their
family. That the requests of the Complainants fell on deaf ears and
were never responded to. Further, that till date, the complainants
have made a payment of an,_-_d:,maunt of Rs\74,27,065/- out of the

total sale consideration of Rs. 86, 07,720 /-.

That the complainants have obtained a loan from HDFC Ltd. and
b s

on 28.08.2016a l;riparti;e"-ag{iﬁeenien_t was executed between the
complainants and the respuncient for the sanctioned loan amount
by the bank fﬁr Rs.46,00,000/-. It is mentioned here that the loan
was taken by E,Qm;ﬁta_inal‘lts,;_-nn a variable /floating rate basis for a
term of 20 years, making an effective

Rs.30,104 /-, payable to the::Ik It must be noted that this was an

onthly installment of
additional burden on the complainants which is in addition to the
monthly rental was being itlicurred by them for living in the
rented house. |
That till date, they have made a payment of an amount of
Rs.74,27,065.82/-, the last installment of which was paid on
06.09.2017. The cheque of Rs.10,24,900/- was handed over to the
representatives of respondent by HDFC bank directly.

Purportedly, the respondent has made a false representation that

Page 5 of 30
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VIIL

Complaint No. 4032 of 2031

the top floor roof slab has been cast, which was not even correft

since the complainants have visited the said project site and haye

found that the work is at a complete standstill and there is n

much labour working at the site. The promised delivery timelin

Dt

bs

have not been met by the Respondent and there has been grogs

negligence on their part in adhering to their contractual

obligations qua the complainants and other Allottees.

That till date the respund%has not offered for possession. Thefe

has been a delay ofa]mnsé&years since the possession of the said

unit was com

agreement to the campiaiﬂants, That the said unit or the project]i
| »

trusted their hard-earned money and even taken a substant

loan with a view to purchase the said unitin question for residi

therein and have in-fact been paying EMI's on the loan and |i

addition to that rent and being denied the use of their propefty

and has completely shatrtened their dreams of owning a house

their own. That the respondent has committed grave deficiency

service in so far as misrepresenting the complainants regardihg

the timeline for delivery and status of the unit, and also by 1

offering possession of the unit in question within the specific

timeline agreed as per buyer's agreement.
That left with no choice, the complainants served a legal not

dated 21.05.2018 to the respondent requesting the respondent

itted to be handed over as per terms of the buyef’

of

in

ot

ce

to

Page 6 of{30
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® GURUGRAM Complaint No. 4032 of 2021

IX.

treat the builder buyer agreement dated 14.06.2014 as
cancelled/rescinded as on the date of defaults committed by

them, and to immediately refund the entire amount paid by the

complainants of Rs.74,27,065.82/-, along with interest @ 24%
p.a. from the respective dates of payment of such instalments till
date of actual realization along with compensation for causing
mental agony and harassmenlt immediately within a period of 15
(Fifteen) days from the recejglr} gf_t_he notice.

That respondent, thruug‘tﬁmwl replied to the said legal notice
vide letter dated 04.01.2019 ﬂenﬁng the facts stated in the legal
notice and pleading a case of unforeseeable acts, which led to this
unreasunahlé deléy in the timelines nt; the respondent. They also
stated that the structure of the building is complete, and
without

possession would be delivered "at the earliest”,

mentioning any specific date for the possession to be handed
over, |
That the cause of action accrued to the complainants on the day
the complainant made the bntlpking of the unit and on each day the
payments were made by the é:umplainants: or the bank on behalf

of the complainant to respondent and also on September 2017

when the respondent was to offer and handover possession of the

said unit and on each day thereafter as the
been offered/delivered despite the proje

therefore the cause of action is continuir

possession has still not
ct being complete and

1g one and the instant
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@UﬁUGRAM Complaint No. 4032 of 2031

complaint has been filed within the limitation as the unit is st|ll
undelivered and the cause of action is continuing on day to day

basis.

C. Relief sought by the complainants:

4. The complainants have sought following relief(s):

(i) Direct the réspondent to timely handover the possession pf

booked unit. |

(ii) Direct the respondent to b&? DPC (delayed possession charges)
Pe.

from due date] of pussesslcin till the final offer of possession.

(iii) Any other relief which

- authority deems fit in the favour pf

complainant,

5. On the date of hearing.l the authority explained to the
respondent/prompter about the contravention as alleged to have begén
committed in relation to 'é&_ﬂiﬂﬂ*ll{#}({ﬁ) of the Act to plead guilty pr
not to plead guilty, .

D. Reply by the respondent |

6. The respondent contested the complaint on the following grounds: -

I. That the respondent is one of the leading real estate developers|in
the State of Haryana and NCR. It has several projects across the
state, and such has built a great reputation for having the highdst
quality of real estate development. The respondent has begn
represented |in the instant proceedings by its authorizpd

representative, Ms. Isha Dang.
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I1.

IV.

Complaint No. 4032 of 2021

That one of its marquee projects is the Supertech Hues, located in

Village Badshahpur, Sector 68, Gurugram, Haryana ('Project

hereinafter for the sake of brevity). The complainants approached

the respondent, making enquiries about

thorough due diligence and complete info

to him, sought to book an apartment in the

the project, and after
rmation being provided

said project.

That the complainants were nffered an apartment being number

no. 0704, in tower- E, havmg f' super area
for a total consideration Bfl{s,lﬁﬁ;.ﬂ? 720/-.
That consequentially, aftgr_|_ fully unde

contractual stipulations and payment

of 1180 sq. ft. (approx.)

rstanding the various

plans for the said

apartment, the complainants executed the flat buyer agreement

dated 14.06.2014. Thereafter, further submitted that as per

Clause 24 of the terms and conditions

of the agreement, the

possession of the apartment was to be given by September 2017,

with an additional grace pe:it of 6 months i.e,, March 2018.

That as per clause 24 of the agreement, co

giving possession of the apartment would

mpensation for delay in

not be given to allottee

akin to the complainants who have booked their apartment under

any special scheme such as ‘No EMI till offer of possession, under

a subvention scheme.’ Further, it was also categorically stipulated

that any delay in offering possession

conditions would be excluded from the

period.

ue to ‘Force Majeure’

aforesaid possession

Page 9 of 30
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VL

VIL

VIIL

IX.

That as per cl

would only be given to the allottees, after payment of all dues.

That in interregnum, the pandemic of covid-19 gripped the entife

nation since

categorized the said event as a 'Force Majeure’ condition, whig¢h
automatically extends the timeline of handing over possession pf
the apartment to the complainant. Thereafter, it would lre
apposite to note that thei construction of the project is in fyll
swing, and the delay lfaﬁ'ﬂl‘g!}as been due to the government-
imposed loc du.whﬁ-a wh}{:ﬁ‘s‘talied any sort of constructign
activity. Till date, there are several embargos qua construction pt

full operational level. It is submitted that the subject apartment|is

ready in all r
issued to the ¢
That the said
registration n
date as per th
That the del.

respondents and as such extraneous circumstances would be
categorized as ‘Force Majeure’, and would extend the timeline pf

handing over the possession of the unit, and completion the

project.

The delay in construction was on account of reasons that cannot

be attributed

Complaint No. 4032 of 2021

ause 25 of agreement, possession of the apartment

arch 2020, The Government of India has itsglf

pectsand a:pi‘epnssi!ss’iﬂnida’mand notice has be¢n
‘omplainant.
project is registered with this Hon'ble authority vide
0. 182 Efzui?'aated 04,09.2017 and the completign
e said re’gistiiaﬂﬁn is Deeembér 2021;

ay if at all, has been beyond the control of the

to it. It is most pertinent to state that the flat buyer

Page 10 of B0
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XIL.

.omplaint No. 4032 of 2021

agreement provides that in case the develc
in delivery of unit for reasons not

developer/respondent, then the Developt

entitled to proportionate extension of ti

yper/respondent delays
attributable to the
er/respondent shall be

e for completion of the

said project. The relevant clause which relates to the time for

completion, offering possession extension to the said period are

“clause 24 under the heading "possession of allotted floor

/apartment” of the “altutm’&ht agreement”
to rely on the relevant clause of the agy

arguments. A .l :

The force majeure clause, it is/clear that th

. The respondent seeks

eement at the time of

p occurrence of delay in

case of delay bé}rnnd the control of the

pondent, including but

not limited to the dispute with the construction agencies

employed by the respondent for completion of the project is not a

delay on account of theresp'hilidenﬁor completion of the project.

That the timeline stipulated u: der the fla buyer agreement was

only tentative, subject to force majeure redgsons which are beyond

the control of the respandtmﬁ The respo

finish the construction withit; the stipulat
to time obtained various licenses, approv
including extensions, as and when re
respondent had availed all the licenses and

starting the construction.

ent in an endeavor to
ed time, had from time
rals, sanctions, permits
quired. Evidently, the

| permits in time before

Page 11 of 30
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XIl. That apart from the defaults on the part of the allottee, like the
complainants herein, the delay in completion of project was ¢n

XIV.

account of the
bevond the cor
» shortage of

available la

guaranteed

under NREGA and JNNURI Schemes

» that such

materials ¢

Complaint No. 4032 of 2031

following reasons/circumstances that were above anyd
trol of the respondent:
labour/ workforce in the real estate market as the
bour had to return to their respective states due fo

employment by the Central/ State Governmept

.._'1: -

fﬂaf labour, water and other raw

r the adchﬁénal permits, licenses, sanctions by

different departments were not in control of the respondept

and were not at all farﬁseaable. at tlte,t'lme of launching of the

project and

respondent

are not in control ai the i‘éspundent.
The respondent has furtftef submitted that the intention of the

force majeure clause is to save the performing party from the

consequences

more res inte

beyond the r

product or result of the negligence or malfeasance of a party,

which have a

to perform its obligations, as where non-performance is caused

by the usual

materially adverse effect on the ability of such party

commencement of construction of the co mplex. The

cannot be held solely responsible for things that

of anything over which he has no control. It is fo
gra that force majeure is intended to include risks

easonable control of a party, incurred not as|a

and natural consequences of external forces pr

Page 12 of 830
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XV,

XVL

Complaint No. 4032 of 2021

where the

intervening

circumstances

are  specifically

contemplated. Thus, in light of the aforementioned it is most

respectfully submitted that the delay in

attributable to reasons beyond the contra

construction, if any, is

| of the respondent and

as such the respondent may be granted reasonable extension in

terms of the allotment letter.

It is public knowledge, and several courts and quasi-judicial

forums have taken cugq-i-s__ap_%e ‘of the devastating impact of the

demonetisation of the Inﬁiﬁﬂ:gﬁunomy, on the real estate sector.

The real estate sector is highly dependent

on cash flow, especially

with respect to payments made to labourérs and contractors. The

advent of demonetisation led to systemic

in the real Eé_tat_e sector, .WhEreEy ‘the

operational hindrances

respondent could not

effectively undertake construction of the project for a period of 4-

6 months. Unfortunately, the feale&tate sector is still reeling from

the aftereffects of demonetisation, which

caused a delay in the

completion of the project. The said delay would be well within the

definition of 'Force M_ajeure‘,; thereby extending the time period

for completion of the project.
That the complainant has not come with

hon'ble form and have suppressed the t

clean hands before this

rue and material facts

from this hon'ble forum. It would be apposite to note that the

complainants were a mere speculative

interest in taking possession of the apa

investor who have no

rtment. In fact, a bare

Page 13 of 30
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XVIL

XVIIL

——

perusal of the complaints would reflect that they have cite
‘financial incapacity’ as a reason, to seek a refund of the monigs

paid by them for the apartment. In view thereof, this complaint is

liable to be dismissed at the threshold.
The respnnde]thas submitted that the completion of the building

is delayed by reason of non-availability of steel and/or cement qr
other building materials and/ or water supply or electric poweér
and/ or slow down strikeia's well as insufficiency of labour forge

which is beyond the contr :_'_iqﬁ.gﬁspundent and if non-delivery pf

possession is as a result afia‘rif actandin the aforesaid events, tlje
: | _

respondent shall be liable for a reasonable extension of time for

delivery of possession of the said premises as per terms of the

agreement executed by the complainant and the respondent. The

respondent and its officials are trying to.complete the said proj
as soon as p ssiﬁl‘e‘md"ﬂi&ré is.-né malafide intention of tT:
respondent tg get the delivery of project, delayed, to the allottegs.
It is also pertinent to mention here that due to orders also passéd
by the Environment Pnllu_ttbﬁ (Prevention & Control) Authorify,
the constructlnn was/has Ibeen stopped for a considerable peripd
day due to high rise in Pollution in Delhi NCR.

That the enactment of Real Estate (Regulation and Development)
Act, 2016 s to provide housing facilities with modefn

development infrastructure and amenities to the allottees andto

protect the interest of allottees in the real estate market sectpr.

Page 14 of B0
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XIX.

Complaint No. 4032 of 2021

The main intension of the respondent is just to complect the

project within stipulated time submitted before the HARERA

authority. According to the terms of the b

also it is mentioned that all the amount of

uilder buyer agreement

delay possession will be

completely paid/adjusted to the complainant at the time final

settlement on slab of offer of possession.

project and construction is going on.

That the respondent ﬁ:rl_:i!iler submitted that the

Government has also t-_i’egi_e_ied to help

complete the stalled .psjqj;égtql_-whihh are

The project is ongoing

Central
bonafide builders to

not constructed due to

scarcity of funds. The Central Government announced Rs.25,000

Crore to help the bonafide builders for ¢ompleting the stalled/

unconstructed projects and deliver the homes to the homebuyers.

It is submitted that the respondent/ promoter, being a bonafide

builder, has also applied for irealty stress

based projects. Further, thj
they

beyond the same could not beé granted.

limited their liabilities,

funds for its Gurgaon

the parties have contracted and

‘are beyond the same, and relief

That compounding all these extraneous considerations, the

Hon'ble Supreme Court vide order dated

blanket stay on all construction activity in

It would be apposite to note that the

respondent was under the ambit of

04.11.2019, imposed a
the Delhi- NCR region.
‘Hues’ project of the

the stay order, and

accordingly, there was next to no construction activity for a

Page 15 of 30
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XXL

XXIL.

considerable period. It is pertinent to note that similar stay ordels
have been passed during winter period in the preceding years 4s
well, i.e., 2017-2018 and 2018-2019. Further, a complete ban dn

construction gctivity at site invariably results in a long-term halt

in construction activities. As with a complete ban the concerndd
labor leave for their native villages or look for work in other
states, the resumption of work at site became a slow process ard
a steady pace pf canstrut:ti: Q:a':s realized after long period of time.
: "":-;itjtllbmitted that graded responge

action plan |targeting quy _sources. of pollution has bedn

down power plant, industrial units, ban. on construction, ban dn
brick Kkilns, action. on ;;vaste h'urn:iﬁg and construction,
mechanized cleaning of road dust, ete. This also includes limitéd
application of odd and even scheme.
That the pandemic oécevﬂd 19 has 'I%d-'dgvastating effect on the
world-wide economy. However, unlike the agricultural and

tertiary sector, the industrial sector has been severally hit by the

pandemic. The real estate sector is primarily dependent on its
labour fnrceTncl consequentially the speed of construction. Dge
to government-imposed lockdowns, there has been a complete
stoppage on all construction activities in the NCR Area till July

2020. In fact, the entire labour force employed by the respondent

Page 16 of 30
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XXIII.

were forced to return to their hometawns, leaving a severe

paucity of labour. Till date, there is shorta%e of labour, and as such
the respondent has not been able to employ the requisite labour
necessary for completion of its projects| The Hon'ble Supreme
Court in the seminal case of Gajendra Sharma v. UOI & Ors, as
well Credai MCHI & Anr. V. UOI & Ors has taken cognizance of
the devastating conditions of the real lestate sector and has

directed the UOI to cumg-qgﬂls‘ﬂth._a comprehensive sector specific

.....

2020 HARERA/GGM (Admn}_ dtlmed 26.5.2020, passed by this
hon'ble authority, régistraﬁﬂ;i-nﬂ'tiﬁcate date upto 6 months has
been extended by invoking clause of force, majeure due to spread
of corona-virus pandemic in Nation, which is beyond the control
of respondent. |

The respondent has further ’s’%ilblﬁiﬁted that the authority vide its

Order dated 26.05.2020 had acknowledged the covid-19 as a
force majeure event and hel granted extension of six months
period to ongoing prnje;:tls. Furthermpre, it is of utmost
importance to point out r.hatfvide notification dated 28.05.2020,
the Ministry of Housing and Urban Affairs has allowed an
extension of 9 months vis-a-vis all licenses, approvals, end

completion dates of housing projects under construction which

were expiring post 25.03.2020 in light of the force majeure nature

Page 17 of 30
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of the covid pa

the real estate industry.

XXIV. That the pan
automatically

the apartment.

7. Copies

record.
be decided on the basis of these undisputed documents ard
- t,i._:i‘}_._l'

submission made by the parties.

of all the relevant documents have been filed and placed on the

Their authenticity is not in dispute. Hence, the complaint c4n

|
E. Jurisdiction of the authority |

The authority obsérves that {tﬁlrms-mrritdﬁal as well as subject mattgr

jurisdiction to adjudicate the present complaint for the reasons givén

below.

E.1

8. As per notification no:. 1/92/2017-1TCP dated 14.12.2017 issued by

Territorial jurisdiction

Complaint No. 4032 of 20

|

ndemic that has severely disrupted the workings o¢f

demic is clearly a 'Force Majeure’ event, whidh

Town and Country Planning D'E_['iar.tment. Haryana, the jurisdiction

Real Estate Reguldtory ﬁm’thurity, Gurugram shall be entire Gurugram
District for all purpose with offices situated in Gurugram. In the
present case, the project in question is situated within the plannil

area of Gurugram District, therefore this authority has complete

territorial jurisdiction to deal with the present complaint.

E. 11

Subject-matter jurisdiction

Page 18 of
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l GURUGR}E\M Complaint No. 4032 of 2021

10.

13.

Section 11(4)(a) of the Act provides that the promoter shall be
responsible to the allottee as per agreement for sale. Section 11(4)(a)

is reproduced as hereunder:

Section 11
(4) The promater shall-
(a) be responsible for all obligations, | responsibilities and
functions under the provisions of this Act or the rules and
regulations made thereunder or to the allottees as per the
agreement for sale, or to the association of allottees, as the
case may be, till the conveyance of all r)iv apartments, plots or
buildings, as the case may be, to the a!!{:ttees, or the comman
areas to the association of allottees or the competent
authority, as the cas’emq;rbe,

Section 34-Functions of the ﬂuﬁflm'fty:
34(/) of the Act provides to ensure compliance of the obligations cast

upon the promoters, the allottees and the real estate agents under this Act
and the rules and regulations made thereunder.

So, in view of the provisions of the Act quoted above, the authority has
complete jurisdiction to decide the complaint regarding non-
compliance of obligations by the promoter as per provisions of section
11(4)(a) of the Act, Ieaving__as'ida'-elbmpensatin which is to be decided
by the adjudicating officer if pur;rued by the complainant at a later
stage. S

Findings on the objections raised by the respondent

F.1 Objection regarding the project being delayed because of force

majeure circumstances and contending to invoke the force
majeure clause.

From the bare reading of the possession clause of the buyer developer
agreement, it becomes very clear that the possession of the apartment
was to be delivered by September 2017. The respondent in its

contention pleaded the force majeure clause on the ground of Covid-
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19. The High Court of Delhi in case no. 0.M.P (I) (COMM.) No. 88/20240

& LAs. 3696-3697/2020 title as M/S HALLIBURTON OFFSHORE
SERVICES INC VS VEDANTA LIMITED & ANR. 29.05.2020 held that the

that the responden! fprmnuterbastt; fﬂmpiéfé-_the construction of the
apartment{huildij; by September 2017. It is clearly mentioned by the
respondent/promoter for the same project, in complaint no. 2950 pf
2020 (on page nd. 28 of the reply) that only 42% of the physidal
progress has been completed in the project. The respondent/promotgr
has not given any reasonable eﬁplah&tiun as to why the construction pf
the project is beihg delayed énd'why the possession has not been
offered to the ¢ mplainants;':;_a[,}nttaes- by the promised/committéd
time. The lockdown due to ﬁandemic- 19 in the country began ¢n
25.03.2020. So, the contention of the respondent/promoter to invoke
the force majeure Llause is to be rejected as it is a well settled law that
“No one can take‘beneﬂt out of his own wrong". Moreover, therelis

nothing on the record to show that the project is near completion, pr

the developer applied for obtaining occupation certificate. Rather itlis
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evident from its submissions that the project
and it may take some more time to get occupa
such a situation, the plea with regard to force
Covid- 19 is not sustainable.

F.1l.  Objection regarding entitlement of

complainant being investor.
and not consumers, therefore, they were not el
of the Act and thereby not entiﬂﬂcﬂ_ to file the ¢

31 of the Act. The respondent'als_d submitted t

Act states that the Act is enacted to protect th

is complete upto 42%
tion certificate. Thus, in

' majeure on ground of

DPC on ground of
Iplainants are investors
ititled to the protection
omplaint under section
hat the preamble of the

e interest of consumers

of the real estate 5e.ctm.:: The authdrity observe

that the respondent is

correct in stating that the Act is enacted to |protect the interest of

consumers of the real estate sector. It i

settled principle of

interpretation that preamble is an introduction of a statute and states

main aims & objects of enast_ing.:a statute but at the same time, the

preamble cannot be used to defea,i the enacti

provisions of the Act.

Furthermore, it is pertinent to nntle that any aggrieved person can file

a complaint against the promoter if it contravenes or violates any

provisions of the Act or rules or regulations n
careful perusal of all the terms and conditions
agreement, it is revealed that the complainant
paid total price of Rs.74,27,065.82/- to t

purchase of an apartment in the project of the

nade thereunder. Upon
of the buyer developer
s are buyer, and it has
he promoter towards

promoter. At this stage,
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it is important to stress upon the definition of term allottee under tl'le

Act, the same is reproduced below for ready reference:

"2(d) "allottee” in relation to a real estate project means the person to
whom a plot, apartment ar building, as the case may be, has been
allotted, sold (whether as freehold or leasehold) or otherwise
transferred by the promoter, and includes the person who
subsequently acquires the said allotment through sale, transfer or
otherwise but does not include a person to whom such plot,
apartment or building, as the case may be, is given on rent;”

In view of above-mentioned definition of "allottee" as well as all the

terms and conditions of the buyer developer agreement executdd

of W
af

between promoter and ci:_m%ﬁiﬁgnt, it is crystal clear that the
ALY
s the subject unit was allotted to them

complainants are an allottee(s) as

by the promoter. The cnncept"flaf investor is not defined or referred |n

the Act. As per the definition éiven under section 2 of the Act, thefe
will be “promoter'tand “allottee” and there Ea;riﬁnt be a party having a
status of "investor!. The Niahéraslhtra Real Est‘até Appellate Tribunal jn
its order dated 29.01.2019.in appeal no. 0006000000010557 titled s
M/s Srushti Sangam Developers Pvt. Ltd. Vs. Sarvapriya Leasing (P)

Ltd. And anr. has also held tha;f the concept of investor is not defin¢d

or referred in the Act. Thus, the contention of promoter that t[e
allottees being investors are not entitled to protection of this Act alko
stands rejected.

G. Findings on the relief sought by the complainants

booked unit.

G.1 Direct the respondent to timely handover the possession nf;[e
13. There is nothing on the record to show that the respondent

5
applied for OC or what is the status of the construction of the above-

mentioned project. So, in such a situation no direction can be given En
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the respondent to handover the possession of

possession cannot be offered till the occupa

ascertained by the authority shall be payable

per provisions of the Act.

subject unit has been obtained. However, delay

the subject unit, as the
tion certificate for the
possession charges as

to the complainants as

G. I Direct the respondent to pay delayed

project and are seeking delay |

the proviso to section 18(1) {ifllthe.ﬂ.ﬂ Section

under. |
“Section 18: - Return of amount ﬂl‘lﬁ‘compmm

an apartment, plot, or building, —

L]

Provided that where an allottee does not intend

delay, till the handing ever of the pessession, at
prescribed.”

15. Clause E (24) of the buyer deuelu]}er aﬁreemer

ssession charges from

due date of possession till the offer of possession.
14. In the present complaint, the complainants intend to continue with the

‘ ssion charges as provided under

18(1) proviso reads as

lon

18(1). If the promoter fails to complete or is unable to give possession of

to withdraw from the

project, he shall \be paid, by the promoter, interest for every month of

such rate as may be

It (in short, agreement)

provides for handing over of ﬂaﬁé%ﬂmﬁand is
“E. POSSESSION OF UNIT: -

eproduced below: -

24. The possession of the unit shall be given in 42 months ie, by
September 2017 or extended period permitted by the
agreement. However, the company hereby agrees to compensate
the Allottee/s @ Rs. 5.00/-(five rupees only) per sq. ft. of super area
of the unit per month for any delay in handing over possession of
the unit beyond the given period plus the grace period of 6
months and up to the offer letter of possession or actual
physical possession whichever is earlier. However, any delay in
project execution or its possession caused due to force majeure
conditions and/or any fudicial pronouncement shall be excluded
from the aforesaid possession period. The ¢ompensation amount
will be calculated after the lapse of the grage period and shall be
adfusted or paid, if the adjustment is not possible because of the
complete payment made by the Allottee till such date, at the time of
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final account statement before possession of the unit. The penalty
clause will be applicable to only those Allottees who have not boked
their unit under any special / beneficial scheme of the company i.e.
No EMI till offer of possession, Subvention scheme, Assured return
etc and who honour their agreed payment schedule and make
timely payment of due instalments and additional charges as per
the payment given in Allotment Letter.”

The authority has gone through the possession clause of tle

agreement and observes that this is a matter very rare in nature whe

builder has specifically mentioned the date of handing over possessiqn

rather than specifying period from some specific happening of 3n

event such as signing of buyer developer agreement, commenceme

Ml bt
of construction, approval of buFTﬂtir:jg plan etc. This is a welcome ste,

and the authority pprﬂdl.at'e"é q'iidiﬁrm commitment by the promot
regarding handing over of pa:é[ée'ssi;:m but: éﬁb}i&ct to observations
the authority given below.

At the outset, it is relevant to comment on the preset possession clau

of the agreement wherein. the possession has been subjected to 4l

kinds of terms and conditions of this agreement and application, and

the complainant not being in; default under any provisions of th

agreement and ¢ompliance with all provisions, formalities and

documentation a prescr'iﬁed-bjr the ﬁmrﬁﬂ%er; The drafting of tk

clause and incorppration of such conditions are not only vague apd

uncertain but so heavily loaded in favour of the promoter and again
the allottee that leven a single default by the allottee in fulfilli

formalities and documentations etc. as prescribed by the promot

may make the possession clause irrelevant for the purpose of allottpe

and the commitment date for handing over possession loses

e

nt

¥

pf

ge

is

5

St

18

er

ts
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meaning. The incorporation of such clause

agreement by the promoter is just to evade the

n the buyer developer

liability towards timely

delivery of subject unit and to deprive the allottee of his right accruing

after delay in possession. This is just to comment as to how the builder

has misused its dominant position and drdfted such mischievous

clause in the agreement and the allottee is left with no option but to

sign on the dotted lines.

Due date of handing over possession and

admissibility of grace

period: As per clause E (24) dﬁl.__éhe.-buyer developer agreement, the

possession of the allotted u:l'kit v:nFas supposed to be offered by the

September 2017 with a grace period of 6(six) months i.e., March 2018.

There is nothing on record to show that the respondent has complete

|
the project in which the allotted unit is situated and has applied for

occupation certificate by September 2017. Rather, it is evident from

the pleadings of the respondent that the constr

uction of the project is

upto 42% complete (in complaint no. 2950 of 2020) and the entire

project may take some time ctc'r-ugi it completed and thereafter make

offer of possession to the allottee. So, in view of these facts, the

developer can't be allowed grace period of 6
September 2017 as mentioned in clause E (24)
agreement.

Admissibility of delay possession charges

interest: The complainants are seeking delay

months more beyond

in the buyer developer

at prescribed rate of

possession charges at

the prescribed rate. Proviso to section 18 provides that where an
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allottee does not intend to withdraw from the project, he shall be paigl,

20.

2%

by the promoter,

over of possession

prescribed under

under:

Rule 15. Prescribed rate of interest- [Proviso to section 12, section
18 and sub-section (4) and subsection (7) of section 19]

For the
sections

(1)

prescribed” shall be the

of lendin
Provi.
lending

benchmark lending.

from tim
The legislature in

provision of rule 15 of the rules, has determined the prescribed rate

interest. The rat

reasonable and if

ensure uniform practice in all the cases.

Taking the case

entitled to the del

Rs.5/- per sq. ft.

agreement for the period of such delay; whereas the promoter was

entitled to interest @24% per annum compounded at the time

every succeeding

of the authority ar

may be the allotte

balanced and must be equitable. The promoter cannot be allowed

Complaint No. 4032 of 2ﬂ2|1

interest for every month of delay, till the handirg
at such rate as may be prescribed and it has be

rule 15 of the rules. Rule 15 has been reproduced 3s

purpose of proviso to section 12; section 18; and sub-
(4) and (7) of section 19, the "interest at the rate
' Bank of India highest marginal cost

rate +2%.: -
ed that in cas 1 ’e‘i‘i‘mm Bank of India marginal cost of
te (MCLR) is not in use, it shall be replaced by such

rates which the State Bank of India may fix
to time ;aﬂmﬂfrwmm general public.
ts wisdom. in the subordinate legislation under the

pf

—_—

of int@rest so determined by the legislature, lis

e satd*rule is followed to aﬂard the interest, it will
rom another angle, the complainant/allottee whs
yﬁd ..:lsesghnmhangéﬁj mtérest only at the rate

per month as per relevant clauses of the buyef

iof

5

lof
Installment for the delayed payments. The functiops
e to safeguard the interest of the aggrieved persqn,
e or the promoter. The rights of the parties are to pe

to
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take undue advantage of his dominate position and to exploit the

2

L

needs of the home buyers. This authority is ¢

consideration the legislative intent i.e. to pro

uty bound to take into

tect the interest of the

consumers/allottees in the real estate sector. The clauses of the

buyer’s agreement entered into between the

unfair and unreasonable with respect to thy

delayed possession. There are various other
K

agreement which give sweeping pbwe_'rs to the

parties are one-sided,

p grant of interest for

clauses in the buyer’s

promoter to cancel the

allotment and forfeit the amount maid Thus, th

of the buyer's agreement ‘are ex-facie

e terms and conditions

ne-sided, unfair and

unreasonable, and the same shall constitute the unfair trade practice

on the part of the promoter. These types of di
conditions of the buyer's agreement will not be

Consequently, as per website of the Stat

¢riminatory terms and
final and binding.

e Bank of India ie.,

https://sbi.co.in, the marginal cost of lending rate (in short, MCLR) as
on date i.e., 04.02.2021 is 7.30%. Acﬁurding[y. the prescribed rate of

interest will be marginal cost of lending rate +2

Y i.e., 9.30%.

3. Rate of interest to be paid by the complainant in case of delay in

making payments: - The definition of term ‘interest’ as defined under

section 2(za) of the Act provides that the rate

from the allottee by the promoter, in case of d
the rate of interest which the promoter sha

allottee, in case of default. The relevant section

of interest chargeable
efault, shall be equal to
| be liable to pay the

s reproduced below:

“(za) "interest" means the rates of interest payable by the promoter or

the allottee, as the case may be.
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25.

Explanation. —For the purpose of this clause—

(i) the rate af interest chargeable from the allottee by the promoter,
in case of default, shall be equal to the rate of interest which the
promoterishall be liable to pay the allottee, in case of default;

(ii)  the interest payable by the promoter to the allottee shall be from
the date the promoter received the amount or any part thereof till
the date|the amount or part thereof and interest thereon is
refunded, and the interest payable by the allottee to the promoter
shall be from the date the allottee defaults in payment to the
promoter till the date it is paid;”

24, Therefore, interest on the delay payments from the complainants shall

be charged at the prescribed rate i.e, 9.30% by the respondept

/promoter which
in case of delayed

On consideration

the parties on 14.
to be delivered
grace period is
quoted above. Th
30.09.2017. The r
subject apartment

the respondent/

as per the agreement to hand over the possession within the stipulatéd

period. The authoi

the part of the res

oncerned, the same is disallowed for the reasohs

Complaint No. 4032 of 2031

|
s the same Ts is being granted to the complainants
ossession charges.
f the qircﬁ.ﬁnjstances. the documents, submissiofs

ntion as per provisions of tule 28(2), the Authority

respondent is in contravention of the provisions pf

6.2014.:1hé‘ pﬁ;gﬁssj@-qu—fhe subject apartment whs

ithin stipuldted time ie., by 30.09.2017. As far ps

refore, the due date of handing over possession fis
spondent has failed to handover possession of the
till date of this order. Accordingly, it is the failure pf

romoter to fulfil its obligations and responsibilitips

rity is of the considered view that there is delay ¢n

pondent to offer of possession of the allotted unit to
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the complainants as per the terms and cqg

inditions of the buyer

developer agreement dated 14.06.2014 executed between the parties.

Further no OC/part OC has been granted to
project is to be treated as on-going project ar

Act shall be applicable equally to the builder as

11(4)(a) read with section 18(1) of the A

respondent is established. As suéh the comp

the project. Hence, this
id the provisions of the

well as allottee.

. Accordingly, the non-compliance of the mandate contained in section

ct on the part of the

ainants are entitled to

delay possession charges at ralsgpfthe prescribed interest @ 9.30%

pa. w.ef 30.09.2017 till thg hi[mdiiﬂg over
provisions of section 18(1) of the Act read wi
2017.

Directions of the authority |

directions under section 37 af;the Act to
obligations cast upon the pmmﬂTr as per th

the authority under section 34(f):

i.  The respondent is directed to pay interes
of 9.30% p.a. for every month of delay
possession i.e.,, 30.09.2017 till the handin

of possession as per

th rule 15 of the Rules,

. Hence, the authority hereby passes this order and issues the following

ensure compliance of

e function entrusted to

tat the prescribed rate
from the due date of

g over of possession of

the allotted unit after obtaining the occupation certificate from

the competent authority;

ii. The complainants are directed to pay o

utstanding dues, if any,

after adjustment of interest for the delayed period;
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iii. The arrears |of such interest accrued from 30.09.2017 till the

date of order

by the authority shall be paid by the promoter fo

the allottees within a period of 90 days from date of this order

and interest

for every month of delay shall be paid by the

promoter to the allottees before 10 of the subsequent month 3s

per rule 16(2) of the rules;

iv. The rate o

promoter, in case of default shall be charged at the prescribgd
rate i.e, 9.30% by the re ndent/promoter which is the sanje

rate of interest Wwhich ﬁ;é_'p’_'mmﬂtér shall be liable to pay tHe

allottees, in

|
per section Iza] of the Act.

v. The respon

which is not the part of the buyer developer agreement.

|
28. Complaint stands disposed of.

29. File be consigned to

Vot —am— | | oA+~

(Vijay Kumar Goyal) ! (Dr. K.K. Khandelwal)

Member

Haryana Real Estate Regulatory Authority, Gurugram

Dated: 04.02.2022

Judgement uploaded

nt shall not charge anything from the complainapt

interest chargeable from the allottees by tHe

se of default i.e., the delayed possession charges fs

registgiy. |

Chairman

on 16.03.2022
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