HARERA
& GURUGRAM Camplaint no. 3742 of 2021

BEFORE THE HARYANA REAL ESTATE REGULATORY

AUTHORITY, GURUGRAM
Complaint no. + 3742 0of 2021
First date of hearing: 21.10.2021
Date of decision  : 10.02.2022

Sudarshan Kumar Sachdeva
R/o: House no. HD-28, Pitampura, Delhi-110034

: } 1 e Complainant
Athena Infrastructure Limited “. 'i B -
Regd. office: M-62 & 63, 1st ﬂé’or'Comﬁught Place
New Delhi-110001 i T Respondent
CORAM: T
Dr. KK Khandelwal ' ‘ Chairman
Shri Vijay Kumar Goyal Member
APPEARANCE: -
Shri Riju Mani Talukdar .-\ _Advocate for the complainant
Shri Rahul Yadav Advocate for the respondent

ORDER

. The present complaint dated 15 09. 2021 has been filed by the
complainant/allottee in-Form CRA nnder sECﬂnn 31 of the Real Estate
(Regulation and Development) Act, 2016 (in short, the Act) read with rule
28 of the Haryana Real Estate (Regulation and Development) Rules, 2017 (in
short, the Rules) for violation of section 11(4)(a) of the Act wherein itis inter
alia prescribed that the promoter shall be responsible for all obligations,

responsibilities and functions to the allottee as per the agreement for sale

executed inter-se them.
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HARERA
= GURUGRAM

A. Unit and Project related details:

Complaint no. 3742 of 2021

. The particulars of the project, the details of sale consideration, the amount

paid by the complainant, date of proposed handing over the possession,

delay period, if any, have been detaile

d in the following tabular form:

S. | Heads Information
No.
1. | Name and location of the project | “Indiabulls Enigma"“, Sector 110,
__| Gurugram
2. | Nature of the project |- Reside
3. | Project area 21156 ¢
4. | DTCP License
Name of the licen
Name of the licensee
5. | HRERA registered/ not
registered n 017 dated 20.11.2017
l-l A » E 31.08.2018
17 dated 17.11.2017
(“ U R U‘ 0.09.2018
3 f 17 dated 20.11.2017
valid till 31.03.2018
iv. 346 0f2017 dated 08.11.2017
valid till 31.08.2018
6. |Date of execution of flat 29.12.2011
buyer's agreement (As per page no. 47 of complaint)
7. | Unit no. B- 033 on 3rd floor, tower B
(As per page no. 51 of the complaint)
8. | Super Area 3400 sq. ft.
(As per page no. 51 of the complaint)
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HARERA

2 GURUGRAM Complaint no. 3742 of 2021
9. | Payment plan Construction linked payment plan
(As per page 64 of the complaint)
10. | Total consideration Rs. 1,95,85,000/-
(As per annexure D on page no. 44 of
reply)
11.| Total amount paid by the Rs. 1,98,60,461/-
complainant (As per annexure D on page no, 45 of
reply)
12.| Due date of delivery of 29.06.2015
possession (Calculated from the date of the
(As per clause 21 of the agree | agreement i.e.; 29.12.2011 + grace

=T
Pl

The Developer shall endeﬂvouf;hl 'r-,;: ‘ w"& of 6 months)
complete the construction of the Said a%"-ﬁ,
building /Unit within a pe od of ' [Gra

of execution of the F
Agreement  subject’.
payment by the Buye

shall within 60 daysthere

dues and take possession of the Uni
13.| Occupation Certificate 12.10.2021
(As per annexure C on page no. 41 of
reply)
14. | Offer of possession Not offered

15. | Delay in delivery of possession 6 years 7 months 15 days
till the date of order i.e.,
10.02.2022.

B. Facts of the complaint

That the respondent company made several representations of their project

to the complainant alluring the complainant to book a flat in their project
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namely “Indiabulls Enigma" situated in Sector 110, Gurgaon, Haryana. The

respondent has made several claims pertaining to the architecture and the

landscape of the project such as: -
« Located on 150 meters wide on Dwarka Expressway and Metro Corridor

sLocated close to diplomatic area and metro station of Dwarka and can be

classified as Dwarka Sub-city.

oy

«Just a 10 min drive from IGI Airportand Dy

¥
'-: L

podium, party lawn with barbeqiie-countef and kids play area.

econvenient shops anﬂa&MRrA complex, single point
access gated cummun@rltﬂ' {?(@‘R A M

That relying on the assurances made by the respondent company and lured
by the rosy picture painted by the respondent the complainant applied for
booking in the project of the respondent company and made a payment of
Rs. 5,00,000/- in form of booking amount for the provisional allotment of
unit No. B033 in tower B vide cheque no-012913, dated 01.07.2011 drawn

on Union Bank of India. Subsequently, the complainant was offered
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allotment of 4 BHK + SQ (1) unit bearing unit No.- B033 in tower B

admeasuring 3400 sq. ft. for a total consideration of Rs. 1,95,85,000/- at the
rate of Rs. 5176.47 sq. ft.

That a flat buyers agreement was executed between the parties on
29.12.2011 under which the complainant was constrained to accept various
arbitrary and unilateral clauses made in favour of the respondent company.

That there was no scope of attaining a

complainant had already paid a O

of the apartment and could ! s

3 years from the date ofexe

clause of agreement has'bee
“21The Developer shq l,su thelconstruction of the
said building/unit withiy th a six months grace

period thereon from the da ¢ of éxeqution ‘of the'Flat buyers agreement
subject to the timely payment by the-Buyer(S] of Total Sale Price payable

according to the t plan a r a8 demanded by the
Developer.”
The said flat buyer’s @T? MZ 2011 and therefore,
if the limitation period a?he respondent for delivering the unit is calculated,

the same comes around to 29.12.2014. Therefore, the due date of delivery of

a Talali

possession was 29.12.2014.

That the respondent has started making demands from the very first date of
booking. The complainant was never intimated the development of the

project or regarding the date of possession.
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That the complainant has paid most of its payments on time and the

respondent company has intimated and charged an interest at the rate of
18% p.a., in cases where the payments were delayed. It is submitted that the
complainant, nevertheless, duly made the payments to the respondent
company as and when demanded. It is submitted that despite making
payment on time the respondent company has miserably failed to fulfil its

promise of delivering the posses

5 of flat by December 2014.
e
SRS
':'\-E!f?: .I'::':

domain which suggest that the respofident has deliberately not completed

1
the present project a V. paid by the allottees

like complainant in d{@%@ﬁ}@@w

That the terms and condition of the buyer’s agreement were unilateral and
arbitrary wherein the respondent has an upper hand in the entire
transaction. That as per the terms and conditions, the respondent has the
authority to impose an exorbitant rate of interest of 18% on the complainant
on delayed payments and whereas, the respondent was only liable to pay a

meagre amount in case of delayed possession to the tune of Rs. 5/- per sq. ft.
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per month for the period of delay. The relevant clause 11 and clause 22 from

the flat buyers agreement are reproduced hereunder: -

“11 In exceptional circumstances, the developer may, in its sole
discretion, condone the delay in payment by charging interest at the
rate of 18% per annum, compounded quarterly on the amounts in
default.....”

“22In the eventuality of Developer failing to offer the possession of
the unit to the Buyer within the time as stipulated herein, except for
the delay attributable to the Buyer/force majeure/vis-majeure
Buyer penalty of Rs.5/-
or area) per month for the

(Rupees Five only) per square [t St
period of delay.....”

promoter in case of d Sfal
Allottees in case of ar
miserably defeated am

respondent’s agreement.

That the complaina nnot expected to endlessly wait for the
possession. This prmHAi{ led by the Hon'ble Apex Court in the
case of the Fortune IW@ﬁﬁWor D’Lima and Ors.
It is submitted that this Iis a case when the respondent company has misused
its dominant position resulting in the mental, physical and financial
harassment to the complainant herein. The instances of misuse include not
updating the complainant about the stage of development and not handing

over the possession of apartment granted despite of receiving huge amount

of money from the complainant.
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HARERA
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14. That the unilateral and one-sided agreement is often been criticized and set

aside by the Hon'ble Apex Court and other tribunals. Therefore, considered
abuse of dominant position and an act of unfair trade practice by the
developers. In the case of Pioneer Urban Land and Infrastructure Limited
versus Govindan Raghavan bearing Civil Appeal No. 12238/2018, the

Hon'ble Apex Court after going through one such one sided agreement had

held as follows:

b, Y, .‘ :',‘.r K
“6.7 A term of a contract will n ot be fi ‘f"-ﬁ'-*- nd binding if it is shown that
ng

'E," lf-ﬂ. ”

contract framed by the ky '

terms in contracts. Iﬂ A RFM in the report, it was

stated that:-

"A contract or a t@ tLEJJ:}sl?J QMM such contract or

the term therefrom is in itself harsh, oppressive or unconscionable to one
of the parties.”

Thus, the complainant has been constrained to file the present complaint for
granting him the possession of the apartment along with compensation for

the delay caused herein.
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HARERA
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That the present circumstances of the complainant have constrained him to

file the present complaint as he has deposited a considerable amount of
money with the respondent and no possession has been granted to him till

date,

That it is pertinent to mention herein that the respondent has never

communicated to the complainant any reason for the delay in the delivery of

""i:" proximately the entire total sale

et

1 outstanding amount to

omplainant end and the

a4t the time of del ivering the
possession. The complainant has réquésted the raspﬂndent several times

personally and orally HA:‘RE
has never responded @BW@W Want to complete the

construction of the project.

s, but the respondent

That the complainant is entitled to immediate possession along with
compensation for delay. The complainant has been deprived from the use of
his flat for several years. It is submitted that during such time the
complainant has been mentally and physically harassed by the respondent

having been made to run from pillar to post.
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21.

22.

23.

HARERA
4 GURUGRAM Complaint no. 3742 of 2021

That it is absolutely just and necessary that this authority be pleased to

declare that the respondent was bound to deliver the possession of the flat

by December 2014,

C. Relief sought by the complainant:

The complainant has sought following relief:

i. Direct the respondent to deliver immediate peaceful pussessinn of

yor not to plead guilty.

IR R ERA
That the present cum@hw W@WM&I has been preferred

with the sole motive to harass the respondent and is liable to be dismissed
on the ground that the said claim of the complainant is unjustified,

misconceived and without any basis as against the respondent.

That the complainant looking into the financial viability of the project and its
future monetary benefits willingly applied for provisional booking of a

residential unit in the project of the respondent. That it was only based on
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HARERA
- GURUGRAM Complaint no. 3742 of 2021

the request of the complainant that the respondent allotted to the

complainant a residential unit bearing no. B-033 on the 3 floor in tower “B”

of the project of the respondent.

That the complainant after due inspection of the project site voluntarily
signed/executed a flat buyers agreement dated 29.12.2011 for the subject

unit.

was specifically agreed that in the

..,

ct to the subject transferred unit,

That as per the terms of the ag &,,w

eventuality of any dispute if any, H*

ation mechanism as detailed

“Clause 49: Al
to the terms @

ng upon or in relation
rsiagreement including
the interpreta of and the rights and
obligations of Jarties sha sttled amicably by mutual discussion
failing which, the ‘same shalll ettled! through Arbitration The
arbitration shall'be gaverned by Arbitration @nd Conciliation Act, 1996
or any statuto ] olis thereof for the time being
in force. The venue"gf thi

held by a sole arbi -
whose decision shall be i
Applicant(s) & have no objection to this
appointment §ithe Arbitrator, is an

emplayee or a mca €0 t e > compa ny or is a erwise connected to the

Company and t. L;j icant(s] co }{i& twithstanding such
relationship ; : : ve no doubts as to the
independence or fmpart.l‘aﬁgx of che m:d Arbitrator. The courts in New
Delhi alone shall have the jurisdiction over the disputes arising out of the
Application/Apartment Buyers Agreement ......."

Thus, in view of above section 49 of flat buyer’'s agreement, it is humbly
submitted that, the dispute, if any, between the parties are to be referred to

arbitration.
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HARERA
2 GURUGRAM Complaint no. 3742 of 2021

That the complainant has not come before this authority with clean hands

and wishes to take advantage of his own misdoings with the help of the
provisions of the RERA, which have been propagated for the benefit of
innocent customers who are end-users and not defaulters, like the
complainant in the present complaint.

That it is pertinent to mention here that from the very beginning it was in

ere is a mechanism detailed in the

flat buyer's agreement which ‘0 ‘.“"I'j;" exigencies of inordinate delay

caused in completion and handing verofthe booked unit i.e. enumerated in
sement, which is at page 55

plainant along with their

to refer & rely upon

s being reproduced

herein, except for thé“deldy atttibuedble to the buyer/farce

majeure / vis- r ditions, th
buyer penal .ﬁ
area) per mor e peric Q

hall pay to the
feet (of super
That the complainant g wledge and are now

evading from the truth of its existence and does not seem to be satisfied with
the amount offered in lieu of delay. It is thus obvious that the complainant is

rescinding from the duly executed contract between the parties.

It is submitted that the present complaint is not maintainable, and the period
of delivery as defined in clause 21 of flat buyer’s agreement is not sacrosanct
as in the said clause it is clearly stated that “the developer shall endeavour
to complete the construction of the said building/unit” within the stipulated
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HARERA
e GURUGRAM Complaint no. 3742 of 2021

time. Clause 21 of the said agreement has been given a selective reading by

the complainant even though he conveniently relies on same. The clause

reads:

“The developer shall endeavour to complete the construction of the said
building/unit within a period of three years, with a six months grace
period thereon from the date of execution of these Flat Buyer’ Agreement
subject to timely payment by the Buyer(s) of Total Sale Price payable
according to the Payment Plan applicable to his or as demanded by the
Developer..."

The reading of the said clause cl early. she
apartment in question was :-~_-‘;. 0t
towards the basic sale price~As shown_in the preceding paras the

hergfare, the contention that the
possession was to be d 6 months of execution of
the flat buyer’s angABE e misreading of the
agreement, G U R U G R A‘ P\/]

That the bare perusal of clause 22 of the agreement would make it evident
that in the event of the respondent failing to offer possession within the
proposed timelines, then in such a scenario, the respondent would pay a
penalty of Rs.5 /- per sq. ft. per month as compensation for the period of such

delay. The aforesaid prayer is completely contrary to the terms of the inter-
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HARERA
® GURUGRAM Complaint no. 3742 of 2021

se agreement between the parties. The said agreement fully envisages delay

and provides for consequences thereof in the form of compensation to the
complainant. Under clause 22 of the agreement, the respondent is liable to
pay compensation at the rate of Rs.5/- per sq. ft. per month for delay beyond
the proposed timeline. The respondent craves leave of this authority to refer
& rely upon the clause 22 of flat buyer's agreement, which is being

reproduced as:

That the complainant

consent of the above-me

offered in lieu of delay. It is thus-ebvic s that the complainant is also

estopped from the duHcA R—ER Ae parties.
Thatitisa universally@w% @@Rﬁw !narket conditions viz.

delay due to reinitiating of the existing work orders under GST regime, by
virtue of which all the bills of contractors were held between, delay due to
the directions by the Hon'ble Supreme Court and National Green Tribunal
whereby the construction activities were stopped, non-availability of the
water required for the construction of the project work & non-availability of
drinking water for labour due to process change from issuance of HUDA slips

for the water to totally online process with the formation of GMDA, shortage
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33.

34.

HARERA
2 GURUGRAM Complaint no. 3742 of 2021

of labour, raw materials etc,, which continued for around 22 months, starting

from February'2015.

That as per the license to develop the project, EDCs were paid to the state
government and the state government in lieu of the EDCs was supposed to
lay the whole infrastructure in the licensed area for providing the basic
amenities such as drinking water, sewerage, drainage including storm water
line, roads etc. That the state gnvernment terribly failed to provide the basic

amenities due to which the constructi

ST :. Emgress of the project was badly
Fis 1..

hit. S

That furthermore, the Ministr) _ i' b
referred to as the "MoEF}) a ‘M

reduction in the availabi \ of brick
most basic ingredientiin the col
excavation of topsoil fo {]}g 0\ l‘
no manufacturing of clay bricks,0 t
of 50 kilometres from coal and ligni se( thermal power plants without
mixing at least 25% o ' ricks in the region and

the resultant non-ava u ed in the construction

of the project also aﬁe@ @ R‘ truction of the project.

That in view of the ruling by the Hon’ble Apex Court directing for suspension
of all the mining operations in the Aravalli hill range in state of Haryana
within the area of approx. 448 sq. kms in the district of Faridabad and
Gurgaon including Mewat which led to a situation of scarcity of the sand and
other materials which derived from the stone crushing activities , which

directly affected the construction schedules and activities of the project.
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35. Apart from the above, the following circumstances also contributed to the

delay in timely completion of the project:

a) That commonwealth games were organized in Delhi in October 2010,
Due to this mega event, construction of several big projects including the
construction of commonwealth games village took place in 2009 and
onwards in Delhi and NCR region. This led to an extreme shortage of labour

in the NCR region as most of the labour force got employed in said projects

required for the veal .1games. Moreover, during the
commonwealth games the Iabo. were forced to leave the NCR
region for security reasons. Thi mense shortage of labour force
in the NCR region. This ¢ ailability of labour in the
NCR region which had e development of this
complex |

b) Moreover, due a acti f E lementa n ©of social schemes like

in the real estate market as the.g [abotir preferred to return to their
respective states du by the Central /State
Government under N mﬂﬂmms created a further
shortage of labour fu@tW@RﬁMmbers of real estate
projects, including our project were struggling hard to timely cope up with
their construction schedules. Also, even after successful completion of the
commonwealth games, this shortage continued for a long period of time. The
said fact can be substantiated by newspaper article elaborating on the

above-mentioned issue of shortage of labour which was hampering the

construction projects in the NCR region.
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¢)  Further, due to slow pace of construction, a tremendous pressure was

put on the contractors engaged to carry out various activities in the project
due to which there was a dispute with the contractors resulting into
foreclosure and termination of their contracts and we had to suffer huge
losses which resulted in delayed timelines. That despite the best efforts, the
ground realities hindered the progress of the project._Inability to

day and the work at site got.a | . for 7-8 months as bulk of the
labour being unpaid wentto their resulted into shortage
of labour. Hence the HAR ERA question got delayed
on account of the iss e said notification of
central government. mﬁﬁEemnrﬂ tion was beyond the

control of the respondent company, hence the time period for offer of

possession should deemed to be extended for 6 months on account of the
above,

d) : In last four successive
years i.e. 2015-2016-2017-2018, Hon'ble National Green Tribunal has been

passing orders to protect the environment of the country and especially the
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NCR region. The Hon'ble NGT had passed orders governing the entry and exit

of vehicles in NCR region. Also, the hon’ble NGT has passed orders with
regard to phasing out the 10-year-old diesel vehicles from NCR. The
pollution levels of NCR region have been quite high for couple of years at the
time of change in weather in November every year. The contractor of
respondent could not undertake construction for 3-4 months in compliance

of the orders of hon'ble National Green Tribunal. Due to this, there was a

were in default of the agreed pay

linked mstalmentsw Rﬂn badly impacting and
delaying the lmplemen

(:;UPUG

f) Inclement weather conditions viz. Gurugram: Due to heavy
rainfall in Gurugram in the year 2016 and unfavourable weather conditions,
all the construction activities were badly affected as the whole town was
waterlogged and gridlocked as a result of which the implementation of the
project in question was delayed for many weeks. Even various institutions
were ordered to be shut down/closed for many days during that year due to

adverse/severe weather conditions.
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g) Nationwide lockdown due to outbreak of COVID-19 : In view of the
outbreak of COVID-19, the Government of India took various precautionary
and preventive steps and issued various advisories, time to time, to curtail
the spread of COVID 19 and declared a complete lockdown in India,
commencing from 24th March, 2020 midnight thereby imposing several
restrictions mainly non-supply of non-essential services during the
lockdown period, due to which all the Construction work got badly effected
st

across the country in cumplianc&t ‘.Q, 2 duwn notification. Additionally,
2 ';.H-c-

ﬁ*-

Organization on March 11, got classified as a “Force
Majeure” event, considering mity i.e. circumstances to
be beyond the human - : e period. Further, the
Haryana Real Estate R -- Iso vide its circular /
notification bearing \no. ( ! RA/GGM  (Admn), dated
25.05.2020 extended thefto vised completion date or

extended completion date ‘au ically-hy ‘6. 41 unths. due to outbreak of

corona virus.

That it is pertinent H A RE R Af the respondent i.e,
Indiabulls Enigma, which ea of around 19.856
acres of land, in whicm\ijm t oney is an on-going
project and is registered under The Real Estate (Regulation and
Development) Act, 2016 and the respondent has already completed 95%
construction of the alleged tower wherein the unit was booked by the
complainant. It is further pertinent to mention that the respondent is in

process of obtaining occupational certificate for the same and shall handover

the possession of units to its respective buyers post grant of occupational
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certificate dated from the concerned authority. The respondent has made an

application dated 19.04.2021 for grant of occupation certificate and the
same was granted on 12.10.2021 by the competent authority.

37. That based upon the past experiences the respondent has specifically
mentioned all the above contingencies in the flat buyer's agreement
executed between the parties and incorporated them in “Clause 39" which is

being reproduced hereunder:

other calamity beyond il of develo,
b. War, rmts civil commatio s of ter

or any other Author

[ If any matters, issueselg
nauf catlans by the co

for completion ”ﬁ; T,? UG R A N

In addition to the reasons as detailed above, there was a delay in sanctioning

of the permissions and sanctions from the departments.

38. That the flat buyer’'s agreement has been referred to, for the purpose of
getting the adjudication of the instant complaint i.e. the flat buyer agreement
dated 29.12.2011 executed much prior to coming into force of the Act of

2016 and the rules of 2017. Further the adjudication of the instant complaint
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for the purpose of granting interest and compensation, as provided under

Act of 2016 has to be in reference to the flat buyer's agreement for sale
executed in terms of said Act and said rules and no other agreement,
whereas, the flat buyer’s agreement being referred to or looked into in this
proceedings is an agreement executed much before the commencement of
RERA and such agreement as referred herein above. Hence, cannot be relied

upon till such time the new ag sement to sell is executed between the

parties. Thus, i

granted to the complainant.

39. That the respondent

approvals and ca

the buyers/ customers and through.eans that it has raised from financial
institutions. In spite H AﬂR'nEaRaAuarket has gone down
badly the respondent work with certain delays
caused due to vanouﬁwe mentioned reasons and the fact that on an
average more than 50% of the buyers of the project have defaulted in
making timely payments towards their outstanding dues, resulting into
inordinate delay in the construction activities, still the construction of the
project “INDIABULLS ENIGMA" has never been stopped or abandoned and

has now reached its pinnacle in comparison to other real estate
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HARERA
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developers/promoters who have started the project around similar time

period and have abandoned the project due to such reasons.

That a bare perusal of the complaint will sufficiently elucidate that the
complainant has miserably failed to make a case against the respondent and

has merely alleged in its complaint about delay on part of the respondent in

handing over of possession but have failed to substantiate the same. That the

jurisdiction to adjudicate the pres

F.1 Territorial juﬂsdHA RE RA

As per notification no,1/9 01? issued by Town
and Country P'Ianningkt)’t.7 miqm f Real Estate Regulatory
Authority, Gurugram shall be entire Gurugram District for all purpose with
offices situated in Gurugram. In the present case, the project in question is
situated within the planning area of Gurugram district. Therefore, this
authority has complete territorial jurisdiction to deal with the present

complaint.
F.11 Subject matter jurisdiction
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45. Section 11(4)(a) of the Act, 2016 provides that the promoter shall be

responsible to the allottees as per agreement for sale. Section 11(4)(a) is

reproduced as hereunder:

Section 11(4)(a)

Be responsible for all obligations, responsibilities and functions under the
provisions of this Act or the rules and regulations made thereunder or to the
allottees as per the agreement for sale, or to the association of allottees, as
the case may be, till the conveyance of all the apartments, plots or buildings,
as the case may be, to the allottees, or the common areas to the association
of allottees or the competent authority, as the case may be;

The provision of assured returns is part of the builder buyer's agreement, as
per clause 15 of the BBA dated........ Accordingly, the promoter is responsible
for all obligations/responsibilities and functions including payment of
assured returns as provided in Builder Buyer's Agreement.

Section 34-Functions of the. éutﬂqrigfm# t\

34(f) of the Act provides to ensure compliance of the obligations cast upon
the promoters, the allottees and the real estate agents under this Act and the
rules and regulations made thereunder. 1.

46. So, in view of the provisions of the Act of 2016 quoted above, the authority
imi A 0B 1 8 B™i.C1

has complete jurisdiction to decide the complaint regarding non-compliance
O LR RN R RSsNT

of obligations by the promoter leaving aside cnrgpensatinn which is to be
WURSL B . D
decided by the adjudicating officer if' Pur_gued by the complainant at a later

stage.

\_‘J
G. Findings on the obje 3tRaAldent:

f;:g:jzﬁn:fﬁii | Sw%iﬁ?ﬁﬂﬁ agreement for non-

43. The respondent has raised an objection that the complainant has not
invoked arbitration proceedings as per the provisions of flat buyer's
agreement which contains provisions regarding initiation of arbitration
proceedings in case of breach of agreement. The following clause has been

incorporated w.r.t arbitration in the buyer’s agreement:

“Clause 49: All or any dispute arising out or touching upon or in relation
to the terms of this Application and/or Flat Buyers agreement including
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the interpretation and validity of the terms thereof and the rights and
obligations of the parties shall be settled amicably by mutual discussion
failing which the same shall be settled through Arbitration The arbitration
shall be governed by Arbitration and Conciliation Act, 1996 or any
statutory amendments/ modifications thereof for the time being in force.
The venue of the arbitration shall be New Delhi and it shall be held by a sole
arbitrator who shall be appointed by the Company and whose decision
shall be final and binding upon the parties. The Applicant(s) hereby
confirms that he/she shall have no objection to this appointment even if the
person so appointed as the Arbitrator, is an employee or advocate of the
company or is otherwise connected to the Company and the Applicant(s)
confirms that notwithstanding such relationship / connection, the
Applicant(s) shall have no doubts as te he mdependence or impartiality of

the said Arbitrator. The cﬂy@# B . . Delhi alone shall have the
jurisdiction over the drspu.':er }&L g : T{ ‘ f the Application/Apartment
Buyers Agreement .... -ﬂf Y

> -q-l-

".a l.l'

the, terms & conditions of the
ies, it was specifically

I. ¥
applicatinn form duly e Bﬁ uﬁ

agreed that in the eventuality of any ny, with respect to the
provisional booked unit by mplainant, the sa ie shall be adjudicated
' f the opinion that the

jurisdictinn of the authority cant | fettered- by the existence of an

79 of the Act bars the jurisdiction.of civil. cou

within the purview A BHE Appellate Tribunal.

Thus, the intention tl'iﬂ Kﬁ n-arbitrable seems to be
clear. Also, section BB%RS@} that Q ﬁﬁ}Mns of this Act shall be
in addition to and not in derogation of the provisions of any other law for the
time being in force. Further, the authority puts reliance on catena of
judgments of the Hon'ble Supreme Court, particularly in National Seeds
Corporation Limited v. M. Madhusudhan Reddy & Anr. (2012) 2 SCC 506,
wherein it has been held that the remedies provided under the Consumer

Protection Act are in addition to and not in derogation of the other laws in

force, consequently the authority would not be bound to refer parties to
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arbitration even if the agreement between the parties had an arbitration
clause. Further, in Aftab Singh and ors. v. Emaar MGF Land Ltd and ors,,
Consumer case no. 701 of 2015 decided on 13.07.2017, the National
Consumer Disputes Redressal Commission, New Delhi (NCDRC) has held

that the arbitration clause in agreements between the complainant and
builders could not circumscribe the jurisdiction of a consumer. The relevant

paras are reproduced below:

by Section 79 of the recently enacted
opment) Act, 2016 (for short "the Real

fe. Hence, in view of the binding
in A. Ayyvaswamy (supra), the
E'-:'r h- Real Estate Act are

dictum of th : L

matters/disp A e Authoritie

empowered bitrable, notwithstanding an
Arbitration Ag enrg Ies to such matters, which, to a
large extent, fﬁ n{) F%tg‘@ esolution under the
Consumer Ac

56, Consequently, we unhesitatingly reject the arguments on behalf of the
Builder and hold that an Arbitration Clause in the afore-stated kind of
Agreements between the Complainant and the Builder cannot
circumscribe the jurisdiction of a Consumer Fora, notwithstanding the
amendments made to Section 8 of the Arbitration Act.”

45. While considering the issue of maintainability of a complaint before a
consumer forum/commission in the fact of an existing arbitration clause in

the builder buyer agreement, the Hon’ble Supreme Courtin case titled
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as M/s Emaar MGF Land Ltd. V. Aftab Singh in revision petition no. 2629-
30/2018 incivil appeal no. 23512-23513 of 2017 decided on
10.12.2018 has upheld the aforesaid judgement of NCDRC and as provided
in Article 141 of the Constitution of India, the law declared by the Supreme

Court shall be binding on all courts within the territory of India and
accordingly, the authority is bound by the aforesaid view. The relevant para

of the judgement passed by the Supreme Court is reproduced below:

“25, This Court in the series of judgments.as noticed above considered the
provisions of Consumer Protection / 46,1986 as well as Arbitration Act,
1996 and laid down that compléint under Consumer Protection Act being
a special remedy, despite therg helg an arbitration agreement the

have to go on and no error

1996. The remedy under

Consumer Pra ‘consumer when there
is a defect in eans any allegation
in writing madek xplained in Section 2(c)
of the Act. Th jon Act is confined to
complaint by éons defect or deficiencies
caused by a sem quick remedy has been
provided to the cons dpurpase of the Act as

noticed above.”
Therefore, in view of the aboveju

of the Act, the authori Egr i§ of Kl Rﬁﬂt is well within their
rights to seek a spe -iA ﬁ cial Act such as the
Consumer Prutecﬁo@ua@ @&AM of going in for an
arbitration. Hence, we have no hesitation in holding that this authority has

the requisite jurisdiction to entertain the complaint and that the dispute

does not require to be referred to arbitration necessarily.

G.I1. Objection regarding delay due to force majeure
The respondent-promoter raised the contention that the construction of the

project was delayed due to force majeure conditions such as commonwealth

games held in Delhi, shortage of labour due to implementation of various
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social schemes by Government of India, slow pace of construction due to a

dispute with the contractor, demonetisation, lockdown due to covid-19
various orders passed by NGT and weather conditions in Gurugram and non-
payment of instalment by different allottees of the project but all the pleas
advanced in this regard are devoid of merit. The flat buyer’s agreement was
executed between the parties on 29.12.2011 and the events taking place

such as holding of commonwealth games, dispute with the contractor,

promoter respondent
reasons and it is well settle ciple that a 'son cannot take benefit of

his own wrong.

Gl Objection regardi g jurisd: -T 1 of authority w.r.t. buyer’s agreement
executed prior to coming intc

Another contention o responde
jurisdiction to go intquA eta
in accordance with th between the parties
and no agreement fo z:a'%‘ Qﬂj?elm ovisions of the Act or

the said rules has been executed inter se parties. The authority is of the view

rity is deprived of the

ri of the parties inter-se

that the Act nowhere provides, nor can be so construed, that all previous
agreements will be re-written after coming into force of the Act. Therefore,
the provisions of the Act, rules and agreement have to be read and
interpreted harmoniously. However, if the Act has provided for dealing with

certain specific provisions/situation in a specific/particular manner, then
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that situation will be dealt with in accordance with the Act and the rules after

the date of coming into force of the Act and the rules. Numerous provisions
of the Act save the provisions of the agreements made between the buyers
and sellers. The said contention has been upheld in the landmark judgment
of Neelkamal Realtors Suburban Pvt. Ltd. Vs. UOI and others. (W.P 2737
of 2017) which provides as under:

119. Under the provisions of Section 18, the delay in handing over the
possession would be counted from the date mentioned in the agreement
for sale entered into by thep ymote

registration under RERA. Under the:provi
given a facility to revise the date comy "'r'- tion of project and declare the
same under Section 4. The RERA“doesinot contemplate rewriting of

of the pravismn arliament is
competent enoug, ¥ ective or retroactive
effect. A law can begven g / existing contractual
rights between the pii it We do not have any
doubt in our mindithat the RERY een in the larger public
interest after a *'-.:’ i udy and discussio ‘madeat the highest level by

the Standing Committeg which submitted its

detailed reports.”

48. Also, in appeal no. 17 eveloper Pvt. Ltd. Vs.
Ishwer Singh Dahiya HAREER Haryana Real Estate
Appellate Tribunal ha@stjf?? U G R A I\/‘i

“34, Thus, keeping in view our aforesaid discussion, we are of the considered
np!m‘un that the prouisfans af the Jr:t are quasf retruacﬁve to some extent in

Henae in case af de.l’ay in the oﬁkrfdehvery af
possession as per the terms and conditions of the agreement for sale the
allottee shall be entitled to the interest/delayed possession charges on the
reasonable rate of interest as provided in Rule 15 of the rules and one sided,
unfair and unreasonable rate of compensation mentioned in the agreement
for sale is liable to be ignored.”
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49. The agreements are sacrosanct save and except for the provisions which
have been abrogated by the Act itself. Further, it is noted that the builder-

buyer agreements have been executed in the manner that there is no scope
left to the allottee to negotiate any of the clauses contained therein.
Therefore, the authority is of the view that the charges payable under
various heads shall be payable as per the agreed terms and conditions of the

agreement subject to the condition that the same are in accordance with the

exorbitant in nature,

G.IV Objection regarding ent
investor

50. The respondent has taken z

not consumers, therefg

respondent also submitted that.the preamble-of the Act states that the Act is
enacted to protect thﬁ Rﬂ real estate sector. The
authority observed that the res ondent is correct in stating that the Act is
enacted to protect th 0 al estate sector. It is

settled principle of interpretation that preamble is an introduction of a
statute and states main aims & objects of enacting a statute but at the same
time preamble cannot be used to defeat the enacting provisions of the Act.
Furthermore, it is pertinent to note that any aggrieved person can file a

complaint against the promoter if the promoter contravenes or violates any
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provisions of the Act or rules or regulations made thereunder. Upon careful

perusal of all the terms and conditions of the apartment buyer's agreement,
it is revealed that the complainant is buyer and they have paid total price of
Rs.1,98,60,461/- to the promoter towards purchase of an apartment in the
project of the promoter. At this stage, it is important to stress upon the

definition of term allottee under the Act, the same is reproduced below for

ready reference: _,*_ B
G “'5#"
“2(d) "allottee" in relation to a redlestate project means the person to
whom a plot, apartmentor b “_ 18 the.case may be, has been allotted,
sold (whether as freeho # erwise transferred by the
promoter, and includes.plie guently acquires the said

:,_= tloes not include a
the case may be, is

well as all the terms

i .' b ';-I ¥
and conditions of the ’f% 4{ L bye Ep sement executed between

promoter and complainant,it.1 stal elear” that the complainant is

allottee(s) as the subject unit wasallottéd to them by the promoter. The

concept of investor is H ﬂﬂw As per the definition
given under section 2@6%@1{? Aﬁi‘t{ﬂer and “allottee” and

there cannot be a party having a status of "investor”. The Maharashtra Real
Estate Appellate Tribunal in its order dated 29.01.2019 in appeal no.
0006000000010557 titled as M/s Srushti Sangam Developers Pvt. Ltd. Vs,
Sarvapriya Leasing (P) Lts. And anr. has also held that the concept of

investor is not defined or referred in the Act. Thus, the contention of
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promoter that the allottee being an investor is not entitled to protection of

this Act also stands rejected.

G.V Objection regarding entitlement of grace period vide notification no.
9/3-2020 HARERA/GGM (Admn) dated 26.05.2020 in view of Covid-19.

The respondent has taken a plea during the arguments that the respondent-
promoter must be given relaxation of 6 months in preview of notification no.
9/3-2020 HARERA/GGM (Admn) dated 26.05.2020. It is pertinent to

mention that as per the said .31 'w-" n extension of 6 months with

" “"4- i-‘

regards to the completion date, on pretex “'"n- f out break of Covid-19 has been

registration expired on/or,afte

said notification is rep

Notwithstanding anyt} gntraryand by virtue of
powers read with con section3a/[f] of the RERA,
the registration or exten: 1 .? [3) of, the RERA
or rules thereunder, der jurisdiction of

Haryana Real Estate Regula '. n-Adthority’ Garugram for which the
camp.’etfondm:earrevtﬂ:‘d ompletion date or extended completion date

as per registre .Jr.ﬂl .Jmam the Authority

has decided as under

i) Haryana Reaf ﬁm‘u’ﬂ%ﬁzl ereby issues
orderfd!rectfan

, which fs a
calamity caused by nature and is adversely affecting regular
development of real estate projects by invoking force maieure’ clause.
(no need for making fresh application in this regard)

53. The said notification clearly specifies that the said extension on pretext of

covid-19 is for the projects where the due date of completion is to be expired

on or after 25t March, 2020 whereas in the present case, the due date of
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handing over of possession as per clause 21 of the flat buyer’s agreement

dated 26.12.2011, comes out to be 29.06.2015 which is much prior to miser
situation of outbreak of epidemic. Therefore, the said plea of the respondent-

promoter is devoid of merits and therefore, rejected.

Findings regarding relief sought by the complainant.
Relief sought by the complainant:

Direct the respondent the amount paid by the

complainant from | the actual delivery of

physical possession.

H.I Direct the respondent to to ¢ deljver immedlate peaceful possession of unit
B-033, located at 3rd floor, admeasuring 3400 sq. ft. in tower-B in the project
Indiabulls Enigma at Sector- 110, Gurgaon along ‘with all the promised
amenities and facilities and to the satisfaction of the complainant.

As per section 19(3) o heﬁctm U@Rgﬂfrt as a matter of right,
is entitled to claim the s%é’s ion all it. The relevant part of
the section is reproduced hereunder: -

Section 19...

(3) The allottee shall be entitled to claim the possession of apartment,
plot or building, as the case may be, and the association of allottees
shall be entitled to claim the possession of the common areas, as per
the declaration given by the promoter under sub-clause (C) of clause
(1) of sub-section (2) of section 4.
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Moreover, as per section 19(10) of the Act of 2016, the complainant is also

under an obligation to take the possession of the allotted unit within a period
of two months of grant of occupation certificate. The relevant part of the

section is reproduced hereunder: -

Section 19...

(10) Every allottee shall take physical possession of the apartment,
plot or building as the case may be, within a period of two months of
the occupancy certificate issued for the said apartment, plot or
building, as the case may be, ., i

P {
In the present case, the responde :;E ; d a copy of occupation certificate

\. '\.
f
1'5-.

dated 12.10.2021 on page no. 41-of réplyibut there is nothing on record to

show that an offer of possession oito the complainant for the
allotted unit. An offer /@ -‘\-.r-'-" ent to cover the gap

lerein as per section

certificate and shall ma l%l v allottee whereas as per section
19(10) of Act of the 2016, the.z ndér zin obligation to take the

physical possession of the uni withinaperiod of two months. Therefore, the
complainant shall be occupation certificate
vide such offer of pusstA’aREMed that the obligation
conferred upon the al ttee c e an offer of possession
is made to the allottee. 1E'IZF:E?I;::p}f’:lg;espmnt:hent is directed to offer the
possession of the allotted unit to the complainant, complete in all aspects
within 15 days of date of this order. The complainant is also directed to take

the possession of the allotted unit after receiving such offer of possession

within a month thereafter.
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H.II Direct the respondent to pay interest @18% p.a. on the amount paid by
the complainant from the promised date of delivery till the actual delivery of
physical possession.

In the present complaint, the complainant intends to continue with the
project and is seeking delay possession charges as provided under the

proviso to section 18(1) of the Act. Sec. 18(1) proviso reads as under:

Section 18: - Return of amount and compensation

If the promoter fails to comp r is unable to give possession of an
apartmen:, piat or bu!fdmg’} p- 2
Iy ‘6 3

Provided that where an g *
project, he shall be parid,; byn’J !i?

of the said bm.'n‘mg f'UnIt w!thf a periodof three years, with a six months grace

period thereon from of Buyers Agreement subject
to timely payment b Sal e ble according to the
€ he Developer. The

Payment Plan appl
glopment shall issue final call

Developer on compl, :.!; .
notice to the Buyer, i it all dues and take

possession of the Unit.

The flat buyer's agreement is a pivotal legal document which should ensure
that the rights and liabilities of both builders/promoters and
buyers/allottees are protected candidly. The apartment buyer’s agreement
lays down the terms that govern the sale of different kinds of properties like
residentials, commercials etc. between the buyer and builder. It is in the

interest of both the parties to have a well-drafted flat buyer’s agreement
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which would thereby protect the rights of both the builder and buyer in the

unfortunate event of a dispute that may arise. It should be drafted in the
simple and unambiguous language which may be understood by a common
man with an ordinary educational background. It should contain a provision
about stipulated time of delivery of possession of the apartment, plot or
building, as the case may be and the right of the buyers/allottees in case of
delay in possession of the unit. In pre-RERA period it was a general practice

among the pn:nn-u;'uters,‘d:es«.a'f:lt:rpe;l:s‘1 _ﬂm(_ariably draft the terms of the

apartment buyer’s agreement' : m ifner that benefited only the
?

b
promoters/developers. It had a %y, uhilateral, and unclear clauses that

under any provisions of this. : and in compliance with all
provisions, formalitie er.l by the promoter.
The drafting of this clﬂam nditions are not only
vague and uncertain {Wﬁ}z@ @@ﬁfqyﬁ of the promoter and
against the allottee that even a single default by the allottee in fulfilling
formalities and documentations etc. as prescribed by the promoter may
make the possession clause irrelevant for the purpose of allottee and the
commitment date for handing over possession loses its meaning. The
incorporation of such clause in the flat buyer’'s agreement by the promoter

is just to evade the liability towards timely delivery of subject unit and to
deprive the allottee of his right accruing after delay in possession. This is just
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to comment as to how the builder has misused his dominant position and

drafted such mischievous clause in the agreement and the allottee is left with

no option but to sign on the dotted lines.

61. Admissibility of grace period: The respondent promoter has proposed to
complete the construction of the said building/ unit within a period of 3
years, with six months grace period thereon from the date of execution of
the flat buyer’s agreement. In the present case, the promoter is seeking 6

months’ time as grace period. TI:1_ tid per

&
N

reproduced as under:

Rule 15, Prescrik

ed rate MMW section 12,

section 18 and sub-section (4) ') of section 19]
(1) For the pu 0 ; section 18; and sub-
secons 4. Ght. (1oL AAoh 16/ he Snerest at the rae
prescribed” shall be the State Bank of India highest marginal cost

of lending rate +2%.:

Provided that in case the State Bank of India marginal cost of
lending rate (MCLR) is not in use, it shall be replaced by such

benchmark lending rates which the State Bank of India may fix
from time to time for lending to the general public.

63. The legislature in its wisdom in the subordinate legislation under the
provision of rule 15 of the rules, has determined the prescribed rate of

interest. The rate of interest so determined by the legislature, is reasonable
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and if the said rule is followed to award the interest, it will ensure uniform

practice in all the cases.

Consequently, as per website of the State Bank of India i.e., https://sbi.co.in,
the marginal cost of lending rate (in short, MCLR) as on date i.e., 10.02.2022
is @ 7.30%. Accordingly, the prescribed rate of interest will be marginal cost
of lending rate +2% i.e., 9.30%.

The definition of term ‘interest’ as defined under section 2(za) of the Act

date the promoter Fece
date the amaunr or part

and the inte
the date the paye

it is paid;”

Therefore, interest nncg L:IAIB %M'\@mmplainam shall be

charged at the prescribed rate i.e, 9.30% by the respondent/promoter

g promaoter shall befmm
o the promoter till the date

which is the same as is being granted to the complainant in case of delayed

possession charges.

On consideration of the circumstances, the evidence and other record and
submissions made by the complainant and the respondent and based on the

findings of the authority regarding contravention as per provisions of Act,
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the authority is satisfied that the respondent is in contravention of the

provisions of the Act. By virtue of clause 21 of the flat buyer's agreement

executed between the parties on 29.12.2011, possession of the booked unit

was to be delivered within a period of 3 years from the date of execution of

the agreement with a grace period of 6 months, which comes out to be
29.06.2015.

Accordingly, the non-compliance of the mandate contained in section 11

i,

section 34(f) of the act of 2016

The respnndeHaAerE& Acribed rate i.e. 9.30%
per annum amnunt paid by the
complainant :g%m Rwﬁm .29.06.2015 till handing
over of possession or offer of possession plus two months,
whichever is earlier, as per section 18(1) of the Act of 2016 read with
rule 15 of the rules.

The respondent is directed to pay arrears of interest accrued within

90 days from the date of order and thereafter monthly payment of
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interest to be paid till date of handing over of possession shall be

paid on or before the 10t of each succeeding month.

iii. Therespondentisdirected to offer the possession of the allotted unit
to the complainant, complete in all aspects within 15 days of date of
this order.

iv. The rate of interest chargeable from the allottee by the promoter, in
case of default shall be charged at the prescribed rate i.e., 9.30% by

the same rate of interest which

Dr. KK Khandelwal)
airman
Gurugram

JUDGEMEN IUPLOADEDON 16.03.2022
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