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HARERA

. The present complaint s ,been filed by the
complainant/allottees™i rmm (ZHM/Li of the Real Estate
(Regulation and Development) Act, 2016 (in short, the Act) read with rule

28 of the Haryana Real Estate (Regulation and Development) Rules, 2017 (in

short, the Rules) for violation of section 11(4)(a) of the Act wherein itis inter

alia prescribed that the promoter shall be responsible for all obligations,

responsibilities and functions to the allottee as per the agreement for sale

executed inter-se them.
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A, Unit and Project related details:

. The particulars of the project, the details of sale consideration, the amount
paid by the complainant, date of proposed handing over the possession,

delay period, if any, have been detailed in the following tabular form:

S. | Heads Information
No.
1. | Name and location of the project | “Indiabulls Enigma”, Sector 110,
‘__,,_Qurugra
2. | Nature of the project R

L

Project area
4. | DTCP License

registered n 017 dnted 20.11.2017
H A . E
7 datﬁd 17.11.2017
GL{ RU' 0.09.2018
3 l' 17 dated 20.11.2017
valid till 31.03.2018
iv. 346 0f2017 dated 08.11.2017

valid till 31.08.2018
6. | Date of execution of flat 20.03.2012

buyer’s agreement (As per page no. 23 of complaint)
7. | Unit no. C-141 on 14th floor, tower C
(As per page no. 26 of complaint)
8. | Super Area 3400 sq. fr.

(As per page no. 26 of the complaint)
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9. | Payment plan Construction linked payment plan ]
(As per page 41 of the complaint)
10. | Total consideration Rs. 1,18,11,000/-

(As per applicant ledger dated
22.02.2017 on page no. 46 of complaint]

11. | Total amount paid by the Rs.1,14,58,974/-
complainant (As per applicant ledger dated
22.02,2017 on page no. 46 of complaint)
12. | Due date of delivery of 20.09.2015
possession (Calculated from the date of the
(As per clause 21 of the agree |

r' ment ie,; 20.03.2012 + gracg
r%?t of 6 months)

"IH" A
_Jl\-‘ﬁ 5‘

The Developer shall endeava ot
complete the construction of the §¢

building /Unit within a peria

» period of 6 months is

grace period thereon fron

of execution of the
Agreement  subje
payment by the Buyer

el e [
13. | Occupation Cerﬁﬁcate 12.10.2021
(As per annexure C on page no. 31 of
reply)
14. | Offer of possession Not offered

15. | Delay in delivery of possession 6 years 4 months 21 days
till the date of order i.e,
10.02.2022.

B. Facts of the complaint

That the respondent company made several representations of their project

to the complainant alluring the complainant to book a flat in their project
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namely “Indiabulls Enigma” situated in Sector 110, Gurgaon, Haryana. The

respondent has made several claims pertaining to the architecture and the

landscape of the project such as: -
« Located on 150 meters wide on Dwarka Expressway and Metro Corridor

«Located close to diplomatic area and metro station of Dwarka and can be

classified as Dwarka Sub-city.

podium, party lawn with barbeqiie-counter’and kids play area.

econvenient shops aanARE RA complex, single point
s g commun§ Y01 S35

The original allottee, Mrs. Sargam Kataria, booked an apartment in the
aforesaid project of the respondent on 01.04.2011. Thereafter, the
apartment was transferred to the present allottee i.e; the complainant on
19.01.2012. Thereafter, a flat buyer's agreement was executed inter-se
parties on 20.03.2012 and vide such agreement the complainant was

allotted unit bearing unit No.- -141 in tower C admeasuring 3400 sq. ft. fora
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total consideration of Rs. 1,07,40,000/-. The complainant opted for the

constructed linked payment plan and paid the money as and when fallen due

and when demanded by the respondent.

That as per the flat buyer's agreement the unit was to be handed over within
3 years from the date of execution of the flat buyers agreement. The relevant

clause of agreement has been produced below:

Developer.”
The said flat buyer’s agréen

? "" EG

That based on the demand of the-respondént, the complainant made total

payment of Rs. 1,14,HSAR EtR&Al consideration of Rs.
1,18,11,000/- as per t@iﬁ?ﬁ@ﬁﬁ\ M

That the agreement drawn by the respondent company was unfair, arbitrary
and one-sided agreement with all the provisions favouring them. In the
agreement, the complainant was denied fair scope of compensation, in case
of delay of possession and was supposed to pay heavy penalty in case of
delay in payment of installments. The arbitrary and unfairness of the

apartment buyer agreement can be derived from the clauses 10, 11 and 21.
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As per the clause 10, the respondent had the right to terminate the

agreement and forfeit the earnest money in case of delay in payment of
installments and as per clause 11, had the right to accept the delay payment
with an interest @ 18% p.a. However, as per the Clause 22, in the case of
delay in completion of the project, the complainant was entitled to get
compensation @ Rs. 5/- per sq. ft. every month of delay beyond 36+6

months. S

complainant upon
start/completion of parti¢ rovided in the plan. The
complainant kept theiriend of € ; arg aid 1e installments as and
when fallen due or d mahded by the respondent:But the respondent had
illegally demanded insta i-'-;,'n.:; 1S . pe"

complainant without actually réaching-th€ milestones in the actual site of

construction. It is setﬂlﬂ'}ﬁ RdEMt expect the buyers to
wait endlessly for the f_—;ETQ Uchj lﬂée Wers need to complete

the contract within a reasonable time period. The delay of 6 years 6 months
is no way reasonable. The Hon'ble Apex Court in Fortune Infrastructure
and Ors versus Trevor D'Lima and Ors had held that a time period of 3
years is reasonable time to complete a contract. The relevant portions of the

judgment are reproduced below: -
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“15. Moreover, a person cannot be made to wait indefinitely for the
possession of the flats allotted to them and they are entitled to seek the
refund of the amount paid by them, along with compensation. Although
we are aware of the fact that when there was no delivery period
stipulated in the agreement, a reasonable time has to be taken into
consideration. In the facts and circumstances of this case, a time period of
3 years would have been reasonable for completion of the contract i.e., the
possession was required to be given by last quarter of 2014. y

9. That with the enforcement Act of 2016 on 01.05.2016, the developers

stified if the complainant is

compensated by the r RAIE over the possession
at the same rate at w h‘c wo charged interest from the
complainant if they hadﬂ ts i.e. 18% per annum

or at any rate this authority may deem fit under facts and circumstances of

the matter.

C. Relief sought by the complainant:

11. The complainant has sought following relief:
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i, Directthe respondent to deliver immediate legal physical possession

of the apartment complete in all aspects along with all the promised
amenities and facilities as per the specification in the agreement and
in habitable condition and to the satisfaction of the complainant.

ii. Direct the respondent to pay interest @18% p.a. on the amount paid
by the complainant from the promised date of delivery till the actual
delivery of physical possession or at any rate this Hon'ble Authority

stances of the matter.

may deem fit under facts and ci

.r"-.l :' "
)| de‘any other charges which are not

iii. Directthe respondent no
part of the buyer agree -.:7.'!"‘* i" final demand letter.

iv. Direct the respun

D. Reply by the respondent:

That the present cnm!altﬁ\RoE)RﬁAld has been preferred
with the sole motive 1able to be dismissed
on the ground that[(dz s:r m the cumplamant is unjustified,
misconceived and without any basis as against the respondent.

That the complainant looking into the financial viability of the project and its
future monetary benefits willingly purchased the subject unit from its
original owner by way of agreement to sell dated 19.01.2012 after making

requisite due diligence on his own. That the complainant after due
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inspection of the project site, executed a flat buyers agreement dated

20.03.2012 for the subject unit.

That as per the terms of the agreement, it was specifically agreed that in the
eventuality of any dispute, if any, with respect to the subject transferred unit,
the same shall be adjudicated through the arbitration mechanism as detailed
therein. Clause no. 49 is being reproduced hereunder:

“Clause 49: All or any dispute aris

to the terms of this Applicqtit
the interpretation and v .' n‘ 'J’ erms thereof and the rights and
obligations of the parties shal libe 1 }' ed amicably by mutual discussion

'settled through Arbitration The

g out or touching upon or in relation
i fﬂt Buyers agreement including

arbitration shall be governed by Ar oy and Conciliation Act, 1996
or any statutory amer '_ el #ﬁ ion ereaf for the time being
in force. The veptue,of the arbitration'shail he.New Delhi and it shall be
held by a solejarbity o shall be jinted by the Company and

whose decision. she “final' and binding \upen the parties. The
Applicant(s) here - | Have no objection to this
appointment eye : e Arbitrator, is an
employee or advocate o)

Company and, the dppl
relationship / connectial

App:'fcatmnmpartmet
Thus, in view of abo\{.MﬂIR M&ement it is humbly
submitted that, the diwe if Ljée are to be referred to
arbitration.
That the cnmplainant has not come before this authnrity with clean hands
and wishes to take advantage of his own misdoings with the help of the
provisions of the RERA, which have been propagated for the benefit of

innocent customers who are end-users and not defaulters, like the

complainant in the present complaint.
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That the complainant has purchased the subject unit with a speculative

intent with sole purpose of investment and monetary gains out of the said
investment. It is further submitted that the complainant did his own market
research and booked the subject unit on the basis of maximum commercial
gains. Since there is a recession in the real estate market, the complainant is
levying bald and baseless allegations against the respondent by way of the

present complaint. vl

That it is pertinent to mention herethat f

flat buyer’s agreement whicl

the “clause 22" of duly & e]

caused in completion

hereunder:

"Clause 22 in th

éntualityof e o offer the
possession of the u ithe buyers. wi as stipulated
herein, except.for,t 1y butgbl, buyer/force
majeure / vf{?z%? itions, w.ﬂﬂ pay to the
buyer penalty -[r ly) per re feet (of super

area) per month for the period of delay......"
That the complainant being fully aware, having knowledge and are now
evading from the truth of its existence and does not seem to be satisfied with

the amount offered in lieu of delay. It is thus obvious that the complainant is

rescinding from the duly executed contract between the parties.
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Itis submitted that the present complaintis not maintainable, and the period

of delivery as defined in clause 21 of flat buyer's agreement is not sacrosanct
as in the said clause it is clearly stated that “the developer shall endeavour
to complete the construction of the said building/unit” within the stipulated
time. Clause 21 of the said agreement has been given a selective reading by
the complainant even though he conveniently relies on same. The clause

reads:

“The developer shall endeavour to complete the construction of the said

building/unit within a perioc L of.three years, with a six months grace
3 ition of these Flat Buyer’ Agreement

period thereon from the date of el
subject to timely payment by the Bl r{s) of Total Sale Price payable
icalileto his or as demanded by the

possession of the unit in ques on;-and-the efure, interest on the deposited

amount has been clathArRlE Mumplaint It is further
submitted that the ﬂa(;u r?fjt% MSages the scenario of
herefore,

delay and the compensation thereof e contention that the
possession was to be delivered within 3 years and 6 months of execution of
the flat buyer’s agreement is based on a complete misreading of the

agreement.

That the bare perusal of clause 22 of the agreement would make it evident

that in the event of the respondent failing to offer possession within the
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proposed timelines, then in such a scenario, the respondent would pay a

penalty of Rs.5/- per sq. ft. per month as compensation for the period of such
delay. The aforesaid prayer is completely contrary to the terms of the inter-
se agreement between the parties. The said agreement fully envisages delay
and provides for consequences thereof in the form of compensation to the

complainant. Under clause 22 of the agreement, the respondent is liable to

reproduced as:

“Clause 22:  In thg éven of Developer failing to.offer the possessian of
the unit to the Buyers Withi ime.asstipulated harein, except for the delay
attributable to the Buyer/force \majeuré is-maje

Developer shall pay'ta, .' !
square feet (of super aree

That the complainant béing’a ';-"--. havifig, kiioWledge and having given

consent of the above-mentioned clause s of flat buyer’s agreement, is

now evading themselHA RE]MS inter-alia from the
truth of its existence @ E}ﬁ t“_!j ﬁd@qfled with the amount
|
at the

offered in lieu of delay. It is thus obvious th complainant is also
estopped from the duly executed contract between the parties.

That it is a universally known fact that due to adverse market conditions viz.
delay due to reinitiating of the existing work orders under GST regime, by

virtue of which all the bills of contractors were held between, delay due to
the directions by the Hon'ble Supreme Court and National Green Tribunal
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whereby the construction activities were stopped, non-availability of the

water required for the construction of the project work & non-availability of
drinking water for labour due to process change from issuance of HUDA slips
for the water to totally online process with the formation of GMDA, shortage
of labour, raw materials etc., which continued for around 22 months, starting
from February'2015.

That as per the license to develop the project, EDCs were paid to the state
~: jh;u of the EDCs was supposed to
RN T
lay the whole infrastructure in theZli

government and the state goverr me
ed area for providing the basic

amenities such as drinking wate

hit.

That furthermore, the

referred to as the "MoEE

reduction in the availability of*bricks

most basic ingredienﬂ ﬁmm MOoEF restricted the
excavation of topsoil fo further directed that
no manufacturing of CWMMM done within a radius

of 50 kilometres from coal and lignite based thermal power plants without
mixing at least 25% of ash with soil. The shortage of bricks in the region and
the resultant non-availability of raw materials required in the construction
of the project also affected the timely schedule of construction of the project.

That in view of the ruling by the Hon’ble Apex Court directing for suspension
of all the mining operations in the Aravalli hill range in state of Haryana
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within the area of approx. 448 sq. kms in the district of Faridabad and

Gurgaon including Mewat which led to a situation of scarcity of the sand and
other materials which derived from the stone crushing activities , which

directly affected the construction schedules and activities of the project.

Apart from the above, the following circumstances also contributed to the

delay in timely completion of the project:

a) That commonwealth games were organized in Delhi in October 2010.

ot

Due to this mega event, construd everal big projects including the
construction of cummnnwealth- illage took place in 2009 and
onwards in Delhi and NCR re d to"ap extreme shortage of labour
in the NCR region as mo ' got employed in said projects

required for the

commonwealth games the fwarke e forced to leave the NCR
region for security reas '
in the NCR region. This
NCR region which had a ripf

complex.

b) Moreover, due ﬁrﬂﬁf n social schemes like

National Rural Employment G e arlal Nehru National
1M

Urban Renewal Missi@k)ﬂ %ﬂ@& &M of labour /workforce

in the real estate market as the available labour preferred to return to their

availability of labour in the
epéd the development of this

respective states due to guaranteed employment by the Central /State
Government under NREGA and JNNURM schemes. This created a further
shortage of labour force in the NCR region. Large numbers of real estate
projects, including our project were struggling hard to timely cope up with
their construction schedules. Also, even after successful completion of the

commonwealth games, this shortage continued for a long period of time. The
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said fact can be substantiated by newspaper article elaborating on the

above-mentioned issue of shortage of labour which was hampering the
construction projects in the NCR region.

¢) Further, due to slow pace of construction, a tremendous pressure was
put on the contractors engaged to carry out various activities in the project
due to which there was a dispute with the contractors resulting into
foreclosure and termination of their contracts and we had to suffer huge
losses which resulted in delayed ti Jtz s\‘l‘hat despite the best efforts, the
ground realities hindered thé“ & of the project._mahjlity_tﬂ

1dertake the construction -J-.?ﬁ-."."-";"-'i-c'- . 7-8 months ¢ 0 Centra

pyernmer Notification at

awarded the constructi@ ‘gﬁ
companies of India. The sall
entire project for appl @
day when the central g ‘@
During this period, the & fake¢ payment in cash to the

labour. During demonetizatie +_ I -Awal limit for companies was
capped at Rs. 24,000 eel.in . il payments to labour on
the site of magmtud:g_! A ER AS 4 lakhs approx. per
day and the work at site go onths as bulk of the
labour being unpaid w@%m@wnf\;mlﬁulted into shortage
of labour. Hence the implementation of the project in question got delayed
on account of the issues faced by contractor due to the said notification of
central government. That the said event of demonetization was beyond the
control of the respondent company, hence the time period for offer of

possession should deemed to be extended for 6 months on account of the

above.
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d) Orders passed by National Green Tribunal: In last four successive
years i.e. 2015-2016-2017-2018, Hon'ble National Green Tribunal has been

passing orders to protect the environment of the country and especially the

NCR region. The Hon'ble NGT had passed orders governing the entry and exit
of vehicles in NCR region. Also, the hon’ble NGT has passed orders with
regard to phasing out the 10-year-old diesel vehicles from NCR. The

pollution levels of NCR region have been quite high for couple of years at the

time of change in weather in l‘;[o e.rsevery year. The contractor of

el HLL
respondent could not undertake construct

of the orders of hon'ble Nationz : 2)

linked instalments was delayed or not made resulting in badly impacting and

delaying the implementation of the entire project.

f) Inclement weather conditions viz. Gurugram: Due to heavy

rainfall in Gurugram in the year 2016 and unfavourable weather conditions,
all the construction activities were badly affected as the whole town was

waterlogged and gridlocked as a result of which the implementation of the
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project in question was delayed for many weeks. Even various institutions

were ordered to be shut down/closed for many days during that year due to

adverse/severe weather conditions.

g) Nationwide lockdown due to outbreak of COVID-19: Inview of the
outbreak of COVID-19, the Government of India took various precautionary
and preventive steps and issued various advisories, time to time, to curtail

the spread of COVID 19 and declared a complete lockdown in India,

commencing from 24th March,% 2020 ¥

restrictions mainly non-supply: '.-.-‘.:" ,"2‘

lockdown period, due to whigh@l the (

notification bearing no. No.9/. HARERA/GGM (Admn), dated

25.05.2020 extendedH AIRE& completion date or
extended completion @guﬁ?\jccljm AW , due to outbreak of
corona virus.

That it is pertinent to mention that the project of the respondent i.e.,
Indiabulls Enigma, which is being developed in an area of around 19.856
acres of land, in which the applicant has invested its money is an on-going
project and is registered under The Real Estate (Regulation and
Development) Act, 2016 and the respondent has already completed 95%

construction of the alleged tower wherein the unit was booked by the
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complainant. It is further pertinent to mention that the respondent is in

process of obtaining occupational certificate for the same and shall handover
the possession of units to its respective buyers post grant of occupational
certificate dated from the concerned authority. The respondent has made an
application dated 19.04.2021 for grant of occupation certificate and the
same was granted on 12.10.2021 by the competent authority.

That based upon the past experiences the respondent has specifically

nciesyin the flat buyer's agreement
Nt iy 2
forporated them in “Clause 39" which is

L \ .
r"U':r/ fipalel

PTG,
’_,?. i R

executed between the parties and

o

being reproduced hereunder:

i\
mtide or issued by the Govt

: _I"”__ arrtila bie
or any other Authority or,
e. If any competentauthor

I'Kﬁ withholds, denies the
Y approva e ‘
f. Ifany matters, issues rélating ssions, notices,
notifications by e@ mﬁ Whj&ﬂ matter of
any litigation befo .

g. Due to any other force majeure or vis majeure conditions,

Then the Developer shall be entitled to proportionate extension of time
for completion of the said complex...... ¢

In addition to the reasons as detailed above, there was a delay in sanctioning

of the permissions and sanctions from the departments.
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29. That the flat buyer’s agreement has been referred to, for the purpose of

getting the adjudication of the instant complaint i.e. the flat buyer agreement
dated 20.03.2012 executed much prior to coming into force of the Act of
2016 and the rules of 2017. Further the adjudication of the instant complaint

for the purpose of granting interest and compensation, as provided under

Act of 2016 has to be in reference to the flat buyer’s agreement for sale

approvals and carrying on

‘INDIABULLS ENlGMHAﬂRﬁMxpemes made on the
advertising and marlfn%ijf r?@\ﬁs?mr\yﬁevelupment is being
l
all th

carried on by developer by investing e monies that it has received from
the buyers/ customers and through loans that it has raised from financial
institutions. In spite of the fact that the real estate market has gone down
badly the respondent has managed to carry on the work with certain delays
caused due to various above mentioned reasons and the fact that on an

average more than 50% of the buyers of the project have defaulted in
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making timely payments towards their outstanding dues, resulting into

inordinate delay in the construction activities, still the construction of the
project "INDIABULLS ENIGMA” has never been stopped or abandoned and
has now reached its pinnacle in comparison to other real estate
developers/promoters who have started the project around similar time

period and have abandoned the project due to such reasons.

complainant has miserably failed ' 1

-?‘

record. Their authenticity is not”

decided based on theslo}i A R_A
F. Jurisdiction of thw U G R A M

The authority observes that it has territorial as well as subject matter
jurisdiction to adjudicate the present complaint.
F.1 Territorial jurisdiction

As per notification no. 1/92/2017-1TCP dated 14.12.2017 issued by Town
and Country Planning Department, the jurisdiction of Real Estate Regulatory
Authority, Gurugram shall be entire Gurugram District for all purpose with
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offices situated in Gurugram. In the present case, the project in question is

situated within the planning area of Gurugram district. Therefore, this
authority has complete territorial jurisdiction to deal with the present
complaint.

F.1l Subject matter jurisdiction

Section 11(4)(a) of the Act, 2016 provides that the promoter shall be

reproduced as hereunder:

Section 11(4)(a) s
Be responsible for all nb.‘:‘gatmn_._s_,drequ{m{:_i_ﬁues and functions under the
provisions of this Act or the rules and regulations made thereu nder or to the
allottees as per the agreement for sale, or to the association of allottees, as
the case may be, till the conveyance of all the apartments, plots or buildings,
as the case may be, to the allottees, or the common areas Lo the association
of allottees or the competent authority, as the case may be;
The provision of assured returns is part of the builder buyer’s agreement, as
per clause 15 of the BBA dated........ Accordingly, the promoter is responsible
for all obligations/responsibilities and functions including payment of
assured returns as provided in Builder Buyer’s Agreement.
Section 34-Functions of the Authority: p ‘L?"
34(f) of the Act provides to ensure compliance of the obligations cast upon
the promoters, the allottees and the real estate agents under this Act and the
rules and regulations made thereunder. ' W /A

So, in view of the provisions of the Act of 2016 quoted above, the authority

has complete jurisdiction to decide the cnmp{laint regarding non-compliance
\-ZL JIVL INTZIN AN

of obligations by the promoter leaving aside compensation which is to be

decided by the adjudicating officer if pursued by the complainant at a later

stage.

G. Findings on the objections raised by the respondent:

G.I Objection regarding complainant is in breach of agreement for non-
invocation of arbitration.
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34. The respondent has raised an objection that the complainant has not

30

invoked arbitration proceedings as per the provisions of flat buyer's
agreement which contains provisions regarding initiation of arbitration
proceedings in case of breach of agreement. The following clause has been

incorporated w.r.t arbitration in the buyer's agreement:

“Clause 49: All or any dispute arising out or touching upon or in relation
to the terms of this Application and/or Flat Buyers agreement including
the interpretation and validity of the terms thereof and the rights and
obligations of the parties shall be settlec amicably by mutual discussion
failing which the same shall be ._?:,n igh Arbitration The arbitration
shall be governed by Arbitration¥a 4

_ ‘Conciliation Act, 1996 or any
statutory amendments/ modific oof for the time being in force.
The venue of the arbitrationsha D

i and it shall be held by a sole

shall be final and binding uf on the » anties<.The, Applicant(s) hereby
confirms that he/shé shallhavengo ectio hisappointment even if the
person so appointg >
company or is othe
confirms that

the Applicant(s)
! connection, the

Applicant(s) shall have’ wdence or impartiality of
the said Arbitrato — i glope shall have the
jurisdiction over t Application/Apartment
Buyers Agreement ...

erms & conditions of the
application form duly_executed betv parties, it was specifically
agreed that in the E\H@r an M, with respect to the
provisional booked uﬁﬂm% n% shall be adjudicated
through arbitration - 0 f'the opinion that the
jurisdiction of the authority cannot be fettered by the existence of an
arbitration clause in the buyer’s agreement as it may be noted that section
79 of the Act bars the jurisdiction of civil courts about any matter which falls
within the purview of this authority, or the Real Estate Appellate Tribunal.

Thus, the intention to render such disputes as non-arbitrable seems to be

clear. Also, section 88 of the Act says that the provisions of this Act shall be

Page 22 of 38



HARERA
@ CURUGRAM Complaint no. 3609 of 2021

in addition to and not in derogation of the provisions of any other law for the

time being in force. Further, the authority puts reliance on catena of
judgments of the Hon'ble Supreme Court, particularly in National Seeds
Corporation Limited v. M. Madhusudhan Reddy & Anr. (2012) 2 SCC 506,
wherein it has been held that the remedies provided under the Consumer
Protection Act are in addition to and not in derogation of the other laws in
force, consequently the authority would not be bound to refer parties to

stween the parties had an arbitration
diors. v Emaar MGF Land Ltd and ors,

elhi (NCDRC) has held
the complainant and

onsumer. The relevant

"79. Bar of jurisdiction - No ¢. {ave jurisdiction to entertain any

suit or proceeding,in rgspect-qf any-i whigh the Authority or the
adjudicating ippellate | is empowered by or under
this Act to de 2.0 ted by any court or

other authorityinr ofa ki to be taken in pursuance
AT

It can thus, be seen that the said provision expressly ousts the jurisdiction
of the Civil Court in respect of any matter which the Real Estate
Regulatory Authority, established under Sub-section (1) of Section 20 or
the Adjudicating Officer, appointed under Sub-section (1) of Section 71 or
the Real Estate Appellant Tribunal established under Section 43 of the
Real Estate Act, is empowered to determine. Hence, in view of the binding
dictum of the Hon'ble Supreme Court in A, Ayyaswamy (supra), the
matters/disputes, which the Authorities under the Real Estate Act are
empowered to decide, are non-arbitrable, notwithstanding an
Arbitration Agreement between the parties to such matters, which, to a
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large extent, are similar to the disputes falling for resolution under the
Consumer Act.

56. Consequently, we unhesitatingly reject the arguments on behalf of the
Builder and hold that an Arbitration Clause in the afore-stated kind of
Agreements between the Complainant and the Builder cannot
circumscribe the jurisdiction of a Consumer Fora, notwithstanding the
amendments made to Section 8 of the Arbitration Act.”
36. While considering the issue of maintainability of a complaint before a

consumer forum/commission in the fact of an existing arbitration clause in

the builder buyer agreement, the Hon’ble Supreme Courtin case titled

o o

ftanh 5 il
Y

et "
A

ey

J e % '] v _j}

e il gl L e
i ¢ 4

ferritory of India and

ew. The relevant para

1996 and laid down % gint unde ofisumer Protection Act being
a special remedy, despitesthere. bei

proceedings H Consumer, Forun ha

committed b A rum an.re '

reason for noti d i underiConsumer Protection Act
on the strength.an arbi n b 1996. The remedy under
Consumer Prw&wwnmumﬂ when there
is a defect in any goods or'servi e complai eans any allegation

in writing made by a complainant has also been explained in Section 2(c)
of the Act. The remedy under the Consumer Protection Act is confined to
complaint by consumer as defined under the Act for defect or deficiencies
caused by a service provider, the cheap and a quick remedy has been
provided to the consumer which is the object and purpose of the Act as
noticed above.”

37. Therefore, in view of the above judgements and considering the provisions

of the Act, the authority is of the view that complainant is well within their

rights to seek a special remedy available in a beneficial Act such as the
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Consumer Protection Act and Act of 2016 instead of going in for an

arbitration. Hence, we have no hesitation in holding that this authority has
the requisite jurisdiction to entertain the complaint and that the dispute
does not require to be referred to arbitration necessarily.

G.11. Objection regarding delay due to force majeure

The respondent-promoter raised the contention that the construction of the

project was delayed due to force majeure conditions such as commonwealth

pace of construction due to a

\onetisation, lockdown due to covid-19

i ing d by thé respondent. Though some
allottees may not be largin ount due but whether the
interest of all the stalH r R:E R aid project be put on
hold due to fault of D@IUW Me allottees. Thus, the
promoter respondent cannot be given any leniency on based of aforesaid

reasons and it is well settled principle that a person cannot take benefit of

his own wrong.

G.IIl Objection regarding jurisdiction of authority w.r.t. buyer's agreement
executed prior to coming into force of the Act.

Another contention of the respondent is that authority is deprived of the

jurisdiction to go into the interpretation of, or rights of the parties inter-se
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in accordance with the flat buyer’s agreement executed between the parties

and no agreement for sale as referred to under the provisions of the Act or
the said rules has been executed inter se parties. The authority is of the view
that the Act nowhere provides, nor can be so construed, that all previous
agreements will be re-written after coming into force of the Act. Therefore,
the provisions of the Act, rules and agreement have to be read and

interpreted harmoniously. However, if the Act has provided for dealing with
certain specific provisions/situationzin,a
sty

4
ACCO T A T
hoiok i
e
s

xodr - 8
B
LA
e Ac

R
{ EW.

s counted !
«

tioned in the agreement
dndtthe’ allottee prior to its
registration under RERA: avisionsOf RERA, the promoter is
given a facility to revise the date on of project and declare the

same under Secti The R ntemplate rewriting of
= HARERA
122. We have alr u rovisions of the RERA
are not retrospectivé~in nati Wﬂt be having a
retroactive or quasj retrg active ¢ und the validity
of the provisions of RERA cannot be challenged. The Parliament is
competent enough to legislate law having retrospective or retroactive
effect. A law can be even framed to affect subsisting / existing contractual
rights between the parties in the larger public interest. We do not have any
doubt in our mind that the RERA has been framed in the larger public
interest after a thorough study and discussion made at the highest level by

the Standing Committee and Select Committee, which submitted its
detailed reports.”
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39. Also, in appeal no. 173 of 2019 titled as Magic Eye Developer Pvt. Ltd. Vs.
Ishwer Singh Dahiya, in order dated 17.12.2019 the Haryana Real Estate
Appellate Tribunal has observed-

“34, Thus, keeping in view our aforesaid discussion, we are of the considered
opinion that the provisions of the Act are quasi retroactive to some extent in
. " ¥ 5 .-- A ) -J l: ] ‘ .’ "'i r!

Hence in case of delay in the offer/delivery of
possession as per the terms and conditions of the agreement for sale the
allottee shall be entitled to the interest/delayed possession charges on the

reasonable rate of interest as providedin Rule 15 of the rules and one sided,
unfair and unreasonable rata;gl}‘ npen:

for sale is liable to be ignored.™} i)

left to the allottee to Jalises contained therein
Therefore, the autho ﬁ s of :.-' few that-th e*charges payable under
various heads shall be q : 'térms and conditions of the
agreement subject to the'cont e in accordance with the

plans/permissions approved=b 2 {réspective departments/competent
ayentionofian er Act, rules, statutes,

instructions, directions issuedithere

exorbitant in nature. U R U R M

G.IV Objection regarding entitlement of DPC on ground of complainant being
investor

not unreasonable or

41. The respondent has taken a stand that the complainant are the investors and
ot consumers, therefore, they are not entitled to the protection of the Act
and thereby not entitled to file the complaint under section 31 of the Act. The
respondent also submitted that the preamble of the Act states that the Act is

enacted to protect the interest of consumers of the real estate sector. The
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authority observed that the respondent is correct in stating that the Act is

enacted to protect the interest of consumers of the real estate sector. It is
settled principle of interpretation that preamble is an introduction of a
statute and states main aims & objects of enacting a statute but at the same
time preamble cannot be used to defeat the enacting provisions of the Act.

Furthermore, it is pertinent to note that any aggrieved person can file a

of Rs.1,14,58,974 /- to the]

project of the promol

definition of term allot

ready reference:

“2(d) "allottee” in relation t0"a-real.estate’project means the person to
2. has been allotted,

whom a plot, apa or lingyasthecasemay b

sold (whether asH ﬁ sehold) herwise transferred by the
promoter, and includes the person who sub squently acquires the said
allotment thmug@p tran mmm not include a
person to whom § case may be, is
given on rent;”

In view of above-mentioned definition of "allottee” as well as all the terms
and conditions of the apartment buyer's agreement executed between
promoter and complainant, it is crystal clear that the complainant are
allottee(s) as the subject unit was allotted to them by the promoter. The

concept of investor is not defined or referred in the Act. As per the definition
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given under section 2 of the Act, there will be “promoter” and “allottee” and

there cannot be a party having a status of "investor”. The Maharashtra Real
Estate Appellate Tribunal in its order dated 29.01.2019 in appeal no.
0006000000010557 titled as M/s Srushti Sangam Developers Pvt. Ltd. Vs,
Sarvapriya Leasing (P) Ltd. And anr. has also held that the concept of
investor is not defined or referred in the Act. Thus, the contention of

r is not entitled to protection of

promoter that the allottee being an ir

. . &
this Act also stands rejected. 7 =

G.V Objection regarding e
9/3-2020 HARERA/GGM (

given to the projects late of the concerned project, as per
arg RA e relevant part of the
said notification is re;@%ﬁ?@@'ﬁ) A M

Notwithstanding anything contained to the contrary and by virtue of
powers read with conferred under section 37 section 3a [f] of the RERA,
the registration or extension thereto under section 5,6,7[3) of, the RERA
or rules thereunder, all registered projects under jurisdiction of
Haryana Real Estate Regulatory Authority' Gurugram for which the
completion date or revised I

registration expired on o

the Authority
has decided as under ; (emphasis supplied)
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i) Haryana Real Estate Regulatory Authority, Gurugram hereby issues
order/direction to extend the registration and completion date or
svised completion date or extended completion date automaticaily o
- , which is a
calamity caused by nature and is adversely affecting regular
development of real estate projects by invoking Jforce maieure’ clause.

(no need for making fresh application in this regard)

The said notification clearly specifies that the said extension on pretext of

covid-19 is for the projects where the due date of completion is to be expired

on or after 25% March, 2020 wi;_.g__ s in

handing over of possession as per glause;

» r
3
[y~ ot

situation of outbreak uf PRy PICREE Zhn %

_ "é' I"Ej od

Findings regarding relie
Relief sought by the cot

apartment complete in all aspects along wi all the promised amenities and

facilities as per the SPMA“R
and to the saﬁsfactin@ﬁmlj@ R A[\ /‘

Direct the respondent to pay interest @18% p.a. on the amount paid by the
complainant from the promised date of delivery till the actual delivery of
physical possession or at any rate this Hon'ble Authority may deem fit under

facts and circumstances of the matter.

Direct the respondent not to include any other charges which are not part of

the buyer agreement in the final demand letter.
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iv. Direct the respondent to clear all the dues of the HSIDC and other

government authority before handing over the possession of the apartment

to the complainant.

H.I Direct the respondent to deliver immediate legal physical possession of
the apartment complete in all aspects along with all the promised amenities
and facilities as per the specification in the agreement and in habitable
condition and to the satisfaction of the complainant.

46.

of two months of grant of occlipati

section is reproduced HuARE R A

Section 19...

(10) Every affasgﬁlugg MQWQAM& apartment,

plot or building as the case may be, within a period of two months of
the occupancy certificate issued for the said apartment, plot or
building, as the case may be.

47. Inthe present case, the respondent has filed a copy of occupation certificate
dated 12.10.2021 on page no. 31 of reply but there is nothing on record to
show that an offer of possession has been made to the complainant for the
allotted unit. An offer of possession is a vital element to cover the gap
between section 11(4)(b) and section 19(10) wherein as per section
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11(4)(b), the promoter is under an obligation to obtain the occupation

certificate and shall make it available to the allottee whereas as per section
19(10) of Act of the 2016, the allottee is under an obligation to take the
physical possession of the unit withina period of two months. Therefore, the
complainant shall be informed about grant of such occupation certificate
vide such offer of possession only and it can be concluded that the obligation
conferred upon the allottee can only be fulfilled when an offer of possession

is made to the allottee. Therefore, thiérespondent is directed to offer the
e 30 L B B

: u ainant, complete in all aspects

werda o \ o

H.II Direct the respondent to pay interest @18% p.a. on the amount paid by
the complainant from the promised date of delivery till the actual delivery of
physical possession. T; ' ‘ 5

In the present compl
project and is seeking

proviso to section 18(1) of the

Section 18: %&R@RAHS&&M
£ G URIG RAM ™

.......................

Provided that where an allottee does not intend to withdraw from the
project, he shall be paid, by the promoter, interest for every month of
delay, till the handing over of the possession, at such rate as may be
prescribed

49, As per clause 21 of the flat buyer's agreement dated 20.03.2012, the

possession of the subject unit was to be handed over by of 20.09.2015.
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Clause 21 of the flat buyer’s agreement provides for handover of possession

and is reproduced below:

As per clause 21 : The Developer shall endeavour to complete the construction
of the said building /Unit within a period of three years, with a six months grace
period thereon from the date of execution of the Flat Buyers Agreement subject
to timely payment by the Buyer(s) of Total Sale Price payable according to the
Payment Plan applicable to him or as demanded by the Developer. The
Developer on completion of the construction /development shall issue final call
notice to the Buyer, who shall within 60 days thereof, remit all dues and take
possession of the Unit.

that the rights and liabilities®

buyers/allottees are protected

which would thereby|

unfortunate event of a

man with an ordinary educational’background:1t should contain a provision
about stipulated timegof.deli ion of.the apartment, plot or
building, as the case HAIRDEMISHHGMES in case of
delay in possession ofthé un try@ﬁ DF\iﬂNas a general practice
among the prnmute&%m to mvaray draft the terms of the
apartment buyer’'s agreement in a manner that benefited only the
promoters/developers. It had arbitrary, unilateral, and unclear clauses that

either blatantly favoured the promoters/developers or gave them the

benefit of doubt because of the total absence of clarity over the matter.

The authority has gone through the possession clause of the agreement. At

the outset, it is relevant to comment on the pre-set possession clause of the
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agreement wherein the possession has been subjected to all kinds of terms

and conditions of this agreement and the complainant not being in default
under any provisions of this agreements and in compliance with all
provisions, formalities and documentation as prescribed by the promoter.
The drafting of this clause and incorporation of such conditions are not only
vague and uncertain but so heavily loaded in favour of the promoter and
against the allottee that even a single default by the allottee in fulfilling
formalities and documentations et

LA

g5 prescribed by the promoter may
make the possession clause irrelevarnt '
i ':‘h

e purpose of allottee and the

commitment date for handing.oVers pssession loses its meaning. The

gery of subject unit and to

hossession. This is just

Admissibility of grace pe

complete the constru i
years, with six month date of execution of

the flat buyer’s agrEe@U‘%{!}@{%#\w romoter is seeking 6

months' time as grace period. The said period of 6 months is allowed to the

it within a period of 3

promoter for the exigencies beyond the control of the promoter. Therefore,

the due date of possession comes out to be 20.09.2015.

Admissibility of delay possession chargesat prescribed rate of interest:
The complainant is seeking delay possession charges however, proviso to
section 18 provides that where an allottee does not intend to withdraw from

the project, he shall be paid, by the promoter, interest for every month of
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delay, till the handing over of possession, at such rate as may be prescribed

and it has been prescribed under rule 15 of the rules. Rule 15 has been

reproduced as under:

Rule 15. Prescribed rate of interest- [Proviso to section 12,
section 18 and sub-section (4) and subsection (7) of section 19]
(1) For the purpose of proviso to section 12; section 18; and sub-
sections (4) and (7) of section 19, the “interest at the rate
prescribed” shall be the State Bank of India highest marginal cost
of lending rate +2%.:
Provided that in case the State Bank of India marginal cost of
lending rate {MC‘LR} is ‘not i use, it shall be replaced by such

25 W i E;‘f State Bank of India may fix

is @ 7.30%. Accordin escribed rz nterest will be marginal cost
of lending rate +2% i. tA A

56. The definition of ter@ﬂf@i}@@.lﬁ\%%ﬂun 2(za) of the Act
provides that the rate of interest chargeable from the allottee by the
promoter, in case of default, shall be equal to the rate of interest which the

promoter shall be liable to pay the allottee, in case of default. The relevant

section is reproduced below:

“(za) "interest” means the rates of interest payable by the promoter
or the allottee, as the case may be.
Explanation. —For the purpose of this clause—
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(i)  the rate of interest chargeable from the allottee by the promoter, in
case of default, shall be equal to the rate of interest which the
promoter shall be liable to pay the allottee, in case of default.

(ii) the interest payable by the promoter to the allottee shall be from the
date the promoter received the amount or any part thereof till the
date the amount or part thereof and interest thereon is refunded,
and the interest payable by the allottee to the promoter shall be from
the date the allottee defaults in payment to the promoter till the date
it is paid;”

Therefore, interest on the delay payments from the complainant shall be

charged at the prescribed rate i Ei’"’:".
RaTG, V. 1
which is the same as is being grantéd to the

possession charges.

H.I1I Direct the respondent to not to include any charge which are not part of
the buyer’s agreement. FAY

not specified any cha F tha ‘ . -' ed by the respondent

It is a settled principl
not part of builder b

from the complainant. |
}dh — ‘Mv
H.IV Direct the respondent to clear all the dues of HSIDC and other

government authority before handing over the possession of the apartment
to the complainant. l‘_r!' g
Neither the complaina p ntended anything in their

written submissions @@&%Rﬁ M regards to this relief.

In absence of any documentary proof and contentions, the present relief

cannot be deliberated upon.

On consideration of the circumstances, the evidence and other record and
submissions made by the complainant and the respondent and based on the
findings of the authority regarding contravention as per provisions of Act,

the authority is satisfied that the respondent is in contravention of the
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provisions of the Act. By virtue of clause 21 of the flat buyer's agreement

executed between the parties on 20.03.2012, possession of the booked unit
was to be delivered within a period of 3 years from the date of execution of
the agreement with a grace period of 6 months, which comes out to be
20.09.2015.

Accordingly, the non-compliance of the mandate contained in section 11
(4)(a) of the Act on the part of the respondent is established. As such the

" " . | .

complainant is entitled for delaye d'possession charges @9.30% p.a. we.f.
from due date of possession i.e. 20,0904 till handing over of possession
L EE

e

t 3
ek [ %)
I S '\ Hm
4 1
= RE]
£ ..-1.5.. re N
. yOTENe-rulgcs.
¥ = r
% u
N\ ”

aver is, as per section 18(1) of

d issue the following
ance of obligation cast
to the authority under
section 34(f) of the act of 2016¢

i. The responde ay.d e prescribed rate i.e. 9.30%
per annum quuAﬂEM amount paid by the
complainant ue i . 20.09.2015 till handing
over of pu;gu f? Eimm plus two months,
whichever is earlier, as per section 18(1) of the Act of 2016 read with
rule 15 of the rules.

ii. Therespondent is directed to pay arrears of interest accrued within
90 days from the date of order and thereafter monthly payment of

interest to be paid till date of handing over of possession shall be

paid on or before the 10% of each succeeding month.
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ili. Therespondent is directed to offer the possession of the allotted unit

to the complainant, complete in all aspects within 15 days of date of
this order.,

iv. The complainant is directed to pay outstanding dues, if any, after
adjustment of interest for the delayed period.

v. The rate of interest chargeable from the allottee by the promoter, in
case of default shall be charged at the prescribed rate i.e., 9.30% by

the respnndentfpmmaterﬂ%_ s the same rate of interest which
. IE_':'} s H|,:_.-_._ -

the promoter shall be liable tojpayithe allottee, in case of default i.e.,
e e section 2(za) of the Act.

the delayed possession
vi. The respondent
which is not the'part.e

61. Complaint stands disposet

62. File be consigned to ¢ :'-" S

. 5
V)~ '

(Vijay K r Goyal) r. KK Khandelwal)
Member /\ [ ] airman
Haryana Real Estate Regulatory Gurugram
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