
complainr No.4280 of 2021
*HARERAS-C"nLennm ["'P*N*'8o"itil

BEFORE THE HARYANA REAL ESTATE REGULATORY
AUTHORITY, GURUGRAM

Comptainr no. | 42gO ot ZOZI
Fir{rdareothearing: lO.t2.ZO2t
Date otdeci\ion : t'_O2_2oz)

I 14rs. I'.lonica GupLa

8{rh RR/o: . Fldt No. c02. o,r Ftoor.Tower E.The
Alrium. Seclor. 17D. curugram. Hdryanr.
112001 complainants

Vercus

Mfs Ramprashtha Promorers and )

D+velopers Privare Lrmrred
Rlgd. ofnLe l14. Sector 44, curupram-
li200J, H"ryana Respordenr

cpRAM:
s4'rK.K. Khdndeiwal Chairman
Slr ivirdy Kumdr Coyal luember

s4. tagdeep sheoran Advocrre ro' rhe (omptarnani\
Yf R. Gdyatn Mrna(a AdvocJre ror lhe respondFnr

ORDER

l. The present complainr drled 03 ll.202l ha( been rilpd by rhe

complainanr\/dllottees under secuon 3l ot the Rerl Esldtc I Requlduon

and Developmenr) Acr 20l6lrn shorr, rhF Acr I I eJd wirh r ule l8 o,l1e

Hdnand Redl Fstdle IRegul"rion and Dpvelopmenrt Rules 201' trn

\horl. lhe Rules) lor vrolahon of sec on I I { 4l{d ) oj the A!r h herein .l

r\ inre_ aId prescrbed that rhe promorer \hJll be respols,ble ror d.l

obl gdr,ons. re.ponsibrlities "nd iun, rion\ under rh" provision or rl-e

Ddbe I 'r4l
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60.5112 acres

urouf hnus ng f4 "ny

fPaee no. 34 olconplaintl
1185 sq, ft.

21.11.2010

lPase no. rB of complaintl

construction linked payment

lPage no. 71 ol complaintl

v
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HARERA
' P.a.nt No 'tl80 olzo2 t

Act or the rules and resulations made there under or to theallottees

per the agreementfor sale executed irrerse.

Unit and proiect related detalls

The padculars oiunit details, sale consideration, the amount paid

the complainants, date oiproposed handing over the possessioD, del

period, ifany, have been detailed in the lollowing tabular form:

1. P.oie.t nameand location

DTCP hcense no. and v.liditystatus

''The At.iuh Tower", Se.tor-
37D,Curugram,

13 0f 2004 d,red 1g 02.2008

valid ti1118.02.2020

[4/s Ramprastha Buildere
Private Limited and 13 othe
as mentioned in licenc€ no.3
of2008 hsued by DTCP

RIM ReEistered/ not.egistered

execution oi apartment
agreement with nrst

.xecurion .f ond.rsem.ni 20.06.2015

Rs.)Z,91,A63 /

tl

1ru

2.

5

6.

7.

l0

12.



complaintl
Total amount paid by th€ Rs.34,32,562 / -

15.

16.

Due date of delivery oi possession
as per clause 15 [a) ol rhe apartment
buye. agreement: 31.08.2012 plus
120 days grace period ior applying
and obtaining occupation certific.re
in group housingcolony.

llrsirg:5:!9rp!gll_
Occupation certificate

31.08.2012

07.t2.20t7

(Page 43 ofreptyl
17

03.02.2019

18. Delay in handing over possession
w.e,f 20.06.2015 i.e. date oa
posscssion letter 03.02.2019
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HARERA
Complarnr No 4280 ot202r

ntl

made the following submjssions in the

L That the respondent is a real estate development conrpany

incorporated underThe Companies Act,1956, working in fie1d of

construction and development oi residential as well as

commercial projects across country in the name of Ramprasrha

Prornoters & Develope.s Pvt. Ltd., respondent,s subsidiary

conrpany of Ramprastha group, with over 50 years of exposu.e
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III

in providing high-quality residential and commercial spac

Ramprastha Group is one ofthe most recognized real estate a

infrastructu.e development companies in the country tod

Ramprastha constant endeavour is to provrde €x(epuonal val

to its customers by creati.g premium homes at aforda

prires. Pr.marily opera!ing in Delh,-\CR the Croup has ma

d.cldrmed nerChbo-hoods ro ir\ iredir wirh.n rhe reg

Working as real estate promot€rs & dcvelopcrs, Ramprast

hrle planned and developed nunerous townships, plott

colonies and group housing that cater to varied custo

ll. Thar rhe eal esrare p,oiect named "The Alnum'. which is t

subiect mattcr oi present complaint, is situated at Sector-3

Gu.ugram, therelore, this autho.ity do have the jurisdi.tion

try and decidc the presert complaint.

That thc respondent had adveriised itsell as a vcry ethi

busincss group that lives onto its commitments in delivering

housing p.ojects as per promised quality staDdards and agre

timelines- That the respondent while launching and adve.tisi

any new housing project always commits and promises to

targeted consumer ihat theirdream home willbe.omplered d

delivered to them w,thin rhe rime agreed in irlly in

dgreerent while seling the dwelling unr( ro (hem. They a

assured to the consumers hke complarnant that they h

Compa ntNo 4230 of 2021
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HARERA
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secured all the necessa.y sanctions and approvals trom rhe

app.opriate authorities for the construction and completion of

the realestate projedsold by them to rhe consumers in general.

1V. That the respondent was very wetl aware of the fact th:t in
today's scenario looking ar the sratus of the consrruction of

housing projecrs in lndia, especiatty in NCR rhe key factor ro se

any dwelling unit is the delivery olcomplered house within the

agreed and promised timelnes and that is the prime tactor

which a consumer would ronsider whjle purchasing his/her

dredm homp. RespondenL th€retore u\Fd this loot. !rn.th i\

directly connected to emotions of gullible consumers, in its

marketing plan and always represented and warranted ro the

consumers that their dream home will b€ delivered wrthin the

agreed timelines and consumerwillnot go through the hardship

of paying rent along-with the installmenrs ol home loan like in

the case ofother builders in marker.

V. That Mr. Krishan (ant Saxena S/o 1,1r. R.K Saxena R/o 1301,

Tower' 8, Sushant Estate, Nr. Ardee City Sector 52, Curugram

Haryana 122003 was the originalallottee [hereinafter referred

to as the " Orieinal Allottee l, who was allotted the flrt no 902, 9u

Floor, Tower E, "The Atrium", Sector 37D, curugram, Haryana,

having supe. built up area admeasuring 1185 Sq lt. in the

CompLaint No.4280 of 2021
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That the orisinal allottee and respondent entered into a build

buyer's agreement on 21.11.2010 and subsequently the sa

was endorsed in favour ofthe complainants on 20.06.2015.

That the complainants pu.chased the said flat ln the proj

from original allottee vide "Agreem€nt to sell" dated 15.04.20

and endorsement o. the buyer's agreement was subsequen

made on 20 06 2015 thus srepping into the <hoes oflhe origi

vnl Txat rhe said unit lvas ofiered to the original allortee for a to

includes the charges towards basic pricc, cxternal developm

sale consideration exclusive of taxes Rs. 29,29,2s0l' [whi

tx

charges, infrastructure development cha.ges, preferent

location charges (lvhenever applicable) and exclusive right

use the dedrcdted car prrkrngl hereinafter r€ferred to d. S

Consideration". The complainants made payment ofthe amo

to original allottee as paid by him to respondent (orig,

receipts endorsed in favor of complainants on 20.06.2015) a

the rest amount was paid to the respondent as and wh

Thdl on 10.06.2015 Ihe respondeni rssued rn endor\em

sheet in which respondent confirms that the transfer iormal,t

hav,ns completed and accordingly now the caption€d prope

srands in the name of complainants. respondent hando

payment receipts and "buyer's agreement" along w

comolaintNo.4280 of 2021
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HARERA
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"endorsement sheet" to complainanr. The complainanrs found

buyers agreement consist,ng very stringent and biased

contractual terms which are illegal, arbitrary, unilateral, nnd

discriminatory in nature, because every clause ot agreemenr is

drafting in a one-sided way and a single breach of unilate.al

terms of provisional allotment letter by complainant, witt cosr

him forfeiting ol10o/o of total considerarion value of unit. When

complainant opposed the utfair trade pract,ces of respondent

about the delay paymenr charges of 18%, they said thts is

standard rule ofcompany and company will also compensate at

the .ate of Rs.s/ per sq. ft. per month in case of delay in

possession of flat by company. The complainant opposed these

illegal, arbitrary, unilateral and discriminatory terms of buyer's

agreement but as there is no other option left with complainant

because ifcomplainant stop ihe further payment ofinsrallments,

then in that case respondent fo.feit 1090 of total consjderation

value from the total amount paid by complainant.

X. That alter the endorsement was made on the buyer's agreemenr

in ,avour of the complainants, the complainants with bona-fide

intentions coDtinued to make payments on the basis of rhe

demand raised by them. During the period starting from

20.06.2015, the date of endorsement on the buyer's agreement,

the respondent raised demands of payments vide various

dema.d letter which were positively and duly paid by

Complainr No 4280 of202l
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complarndnts. A loral of more than Rs.34.32 562l. was pa

Thus, showing complete sincerity and interest in project and t

That as per

charges towards basic price,

infrastructure development

s 29,

cha.ses (whenever applicable) and ex.lusive right to use t

dedicated car pa.kingl bul later at the t'me of possessi

clause z(AXi)

snle consideration to Rs.32,95,408/- without any reason lor t

same, which is a unilateral and unfair trade practice. T

Rs.3,37,158/-

tinr€ oi possession, but respondent did not pay a.y attcntion

\ll. Thdr h per thc ruse - l5 ol rhe sdid nir buler \ dgrepm

drrpd /1.11.2010 lhe r"rpond"nl had agrFed rnd promi(F

complete the construction of the said flat and deliver

possession on 31.08.2012 with a 120 days of grace perj

That the complainants have paid the entire sale considerati

along with applicable taxes to the respondent for the sald flat.

complainanrs opposed the increase

per the statement datcd 30.09.2021, issued by the responde

upon the request of the complainants, the complainants h

xl

Complarnt No 4280 of 20Zl

's agreement the sal

0/- [which includes t

external development charg

charges, preferential locati

in sale consrderation and ,ncre

sa,2s
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already paid Rs.34,32,562 /- towards total sale consideration

plus taxes as on today to them and now norhing is pending ro be

paid on the part oa complainants. Although the respondenr

charges Rs.3,37,158/- extra from complainant on sales price

without stating any reason forthe sane.

X1V. That on the date agreed for the delivery ot possession of srid

unit as per date of booking and late. on according ro the flat

buyer's agreement, the complainants had approached the

respondent and its officers for inquiring the status oideLjvery of

possession, but none had bothered to provide any sarisfacrory

answer to the complainants about the comptetion and delivery

said flat. The complainanrs rhereafterkept running tiom piltar to

post ask,ng for the delivery oihis home bur could not succeed in

gettrng any reliable answer.

XV. 1'hat the conduct on part or r€spondent .egarding detay in

delivery orpossession of the said flat has clearly maniresred that

respondent never ever had any ,ntention to del,ver the said flat

on tjme as agreed. It has also cleared the air on the fact that rtl

the promises made by the respondent at the time ol sale of

involved flat were lake and ialse. The respondent had made all

those lalse, iake, wrongful, and fraudulent promises just to

induce the complainants to buy the said flat basis its false and

frivolous promises, which the respoDdent never intended to

fulfill. The respondent in its adveftisements had represented

Complarnt No 4280 of?021
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falsely rega.ding the del,very date

a1l kind ol uniair trade practices

xvt That the offer of possessioD offered by respondent throu

"lntimation of PossessioD" was not a valid offer of possessi

because respondent was ofiered the possession on dat

ll 12.2017 wirh srflngen( condilion lo pa\ certarn amou

which are never be a part ol agreement and as on 14.12.20

p ojcct was d.laycd approx. five years and thrc. months. At t

rrnF ol orre' or possp.5ion buildcr drd nor "d Jq ihF pPn ,lry

delay possession. ln case ofdelay payment, builder charged t

penalty @180/o per annum and in delay in possession buil

g'v. R'5/- 1q. Ir. onlv. thr< rs rllegdl. arbrrrrry. unrldr" dl "

discriminatory and above all respondents did not even adjus

srngle penny on account oidelay in possession even after 3 de

of 5 years and 3 months. Respondent also demanded

lndemnrty cum-Undertaking along with final paymcnt, which

illegal and unilateral demand. Respondent did not even all

complainants to vjsit the property at The Atrium" bel

clearing the final demand raised by .espondent along with

offer of possession. Respondent demanded extra charges

Rs.1,43,559/- on account of electricity installations, wa

connection charyes and electricity metercharges, tu 54000/-

dccount of increase rn area of starr(ase (a5 sq. ft.) and

complarnt No.4280 of 20ZI
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HARERA

respondent also demanded Rs.1,34,599/- for increase in super

area [by 55 sq. ft.] from complainants which was never agreed

under the buyer's agreement, which is an uniair trade practice.

The complainaDts show his resistance ro the.esponde.r unfair

trade practices about denying the ctaim of detay possessron

penalty, illegal demand ol Indemnity-cum,Underraking and atso

enquire the construction sratus of rest otproject ktephonically,

but respondent does not want to answer any enquiry before

getting complete paym€nt. against his nnal demand. The

complainants protested against illegaldemands and unfajr trade

practice of respondent and clearly menrion to respondent rhat

they will not to give ary such Indemniry-cum Undertaking, but

after various rounds of failed meetings with respondenr, and

when respondent left no other option to complainanr and keep

on sending the emails for holdingcharges to comptainant, which

mount very high Ievel olduress and coercion over complainant

and under such compulsion and rvithour iree wjll complaiDant

furnjshed the Indemnity-orn-undertaking as demanded by

respondent and on 16.10.2018 made the payment ol .xrra

charges of Rs.1,43,559/-, Rs.54,000/- for extra staircase and

Rs.r,34,599/ for increased super area lor takjng the possesnon

oi flat no. 902, 9,i floor, tower E, "The Atrium', Secror 37D.

Gurugram, Haryana. The respondent gives physical handover of
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aforesaid property on date as 03-02.2019 after receiving

paymenrs on 16.10.2018 kom complainant.

That the complainant communicated through Email da

11.02.2018 rvith the respondent to complain ahout

c.lculation ol delay payment charges and inform them t

respondent is creating anomaly by not compensating

complainant aor delayed possession charges at the same rat(

interest at which respondent charges for delay paym€

penalties. The complalnatlt makes clear to respondent tha

r.\polderr does not compensate the Lomplcrndnts dr the s.r

rate of interest, then complainant will approach the appropr

lorum to getredress.

That the respondent holds lhe conveyance deed .egistratior

flat till the month ofSeptember 2021, the respondent holds

registration of conveyance deed to mount pressu.e on

complaina.ts that ifcomplainants will make any complaint v

aI) ,ourr. rhpn reqdondenr \4rll cdncel thp unir. dnd onl) a

taking indemnity cum undertaking from complain

respondent completed the conveyance deed registration

S.ptember 2021.

That the GST Tax which has come into lorce on 01.07.2017.

a fresh tax. The possession ofthe apa.tme.twas supposed t(

delivered to complainant on 31.08.2012, therefore, the

whjch has come into existence aiter the due date oi posses!

{THARERA
d$- crnrc,nntl

XVIII,
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[31.08-2012) of flat, this extra cost should not be levjed on

complainant, since the same would not have fallen on rhe

complainant if respondent had offe.ed rhe possession of flar

within thetime stipulated in the builder buyerag.eemenr

That the respondent did not provide the final measuremenr of

above said flat no 902,9d floor, Tower E, "The Atriunr". sector

37D, Gurugram, Haryana. The respondent charges all lDC, and

EDC and maintenance as perArea of unit as 1285 sq. ft. bur tbere

is no architect confirmation provided by respondent about rhe

final unit area which respondenr will going to handover to

lhd( tne responopnr hds , ommit1eo grrve dFih rpn(y rn seN(es

by delayi.g the delivery of possession and false pronises made

at the time ofsale ofthe said flat u,hich amounts to unfa,r trade

practice which is immoralas well as illegal. The respondent has

also criminally misappropriated the money paid by the

complainants as sale consideratjon oasaid flat by not delive.ing

the unit on agreed timelines. The respondent has also acted

fraudulently and arbitrarily by inducing the complainants to buy

the said flat basis its lalse and f.ivolous promises and

representations about the delivery timel,nes aloresaid housing

project. Respondent using sub-standard signage boards all over

the flats and lobby area and othercommon area which nade the

project look more sub standard.

ComplaLntNo. 4280 oi2021
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c.

4.

iv.

XXtl. That the cause of action accrued

and against the

responde.t failed /neglect€d to

delivery date. Th€ cause of .

subsisting on day-to-day basis.

Relietsought by thc complninantl

d.rte of delivery ofpossession.

ii. Dircct the respondent to return Rs.1,43,559/- takcn by

Th,r compl.unant hns sought following

I)rrect the respondeDi to pay 18% interest

offering possession on Rs.34,32,562/- paid

sale consideration ol the said fla! arom the

respondent under the head 'otber charges" on account olelectric

installations, Water Cgnnecrion Charges, and Electricity me

charges which is not mehtioned uoder the buyer's agreenrent.

Direct the .espondent to return entire amount paid as CST'lax

complainant between 01.07.2A17 b 16.7a.201a.

Direct the respondent to return entire amount paid as VAT Tax

complainant between 01.04.201 4 @ 34.06.2417.

Direct the respondent to get the flat measurement done

independent architect and fu.nhh the report ofactual size offlat

complainants and adjust the cost in accordance with actual s

deliver to complainants.

Direct the.espondent to pay an amount of

complainants as cosi ofthe present litigation.

Complarnt No 4240 ol2021

favour of the complaina

respondent on 2 L05 2009 when the said

original allottee, and rt turther arose wh

deliver the said flat on p.opos

action is continuing and is s ,ll

on account of delay

by the complainants

Lte of payment till t

v

v

relieftsl:

ty

Rs 55,000/. to
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I

*HARERA
S- Cunrnett,r I '"'"r'' '\" "'/s.";t l
5l On tne date ol hedlng rhe rurhorrry explarned to rh,. re,pondpnr

| 
/promoter abour rhe conrravennon ds dleged lo hdve be.n commr eo

I'n 
reldr.on to y,'ion I l{4) {aJ ot ih. ALr ro ptead guitrv o. nor ro p..dd

I Euilry.

J neptv tv tt 
" 

,""ponaunt
I6l The rapondent ha\ conle:red rhe complarnr on rhe to owrnB groLnds

I 
the\ubm,ssronsmaderl-erern.inbnetdrea(under:

I 
l. Thdt the presenr romplaint has been filed by rhe romptdrnrlr.

I 
be'ore thrs Jdrudrcdtrng omcbr inter dlia prdyrns tor rnr"re,r

| @18% p.r. ds rompensalion againsr d uhrl beanng no. r-o01. q.

I 
n"ol. ,a.*'rrire I 185 sq. ft. rn "rhe Arrium' or rh" re5pordenr

I 
alonC wrth inrerp\rs in ravour or compta,nanr aqdrn,r rhF

I 
respondent.

I ll. Trdt the complai.rt has been f,rled by rhe complainrnr betore rhr\

| ,r,no,,o nr'r'n, ,or.orr.n'rnon ur"in., rhe rvesrmenr mdd.

| 
" 

,n" Lomplainrnr in one ot rhe apaftment rn rhe prorect
I

I 
Rampru\rhd Crry. Thar rn rhis benail rr .s mon re\pe, rrJ v

I 
submrrteo lhrt this aurhoriq, is precluded from enrerlainrnp rhe

I 
n*.enr malrer due ro lack or cause or acllon dnd tirk nr

I 
lurisdjcoon of rhis aurhonry

I 
IIl. Thr' rhe sa'd proie.r r. d iompleted prore(r Jnd in rhrs regdrd. oC

I h"s rlready bpen rc,erveo rn rhe year 2018 llselt. FurrhFr rhF

| *"*,." ol rhe sd,d fldt hrs dl,eadv been o,rered rn rhe ypdr
I

| 2018 irrFlt shich rhe complarnants have a, (epred.

1,",.,""",
l
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VI

That, therefore, once possession has alreadybeen accepted in 20

itself. Once the possession has been accepted right ofdelay inter

are waived offsin.e the same have not been claimed when cause

any. at all existed. Thal now rhe .omplainants hail

misch,evously approached this authority with baseless claim f

compensat,on along with other claims. Therefore, the prese

complaintis liable to be djsmjssed inlimine.

V. Thar the complainants have sought compensation in the form of

interest @18% p.a. along w,th othe. interest and not prescrib

rnre Frr rare whrch comes wilhin the pLr!iew oi th.s rur'rori

Tne "fnr". r\ , dLrho .ri la.k< juri.or.t'on to enten rn ,he pre.

1610 ?020

Ots- CWP 38144 ol 2018 and botch. hrs obseru.d as hcreun

when a question was raised before lhe said Hon ble High Co

pertainins to the jurisdiction ofthe authority and the adjudicati

matter at the same falls within the pLrrview of the adjudicati

VTI

That the Haryana Real Estate

Amendment Rules,20i9 has beer

inte. alia amendments were m

Harvana RulesiThe Rule 28 deals

jurisdi.tion of this authoriry.

Furrher the High Court ofPunjab

om.er wrth respect to the rules, 20I9.

Compla nt No 4280 of2021

v

g

tl(Regulation and Developmer

n notiffed on 12.09.2019 where

ude to Rule 28 and 29 of t

with the provisions related to t

and Haryana, vide an order dat

Expprion Dpvploppt. Pvt lll V. Stat? oI Haryono o

t
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II That in this contex! firstly, to file a complaint before rhis autho.iry

within rule 28, it is utmost cr\lcial that ony viotation ar

contraventian oI the pravisions ol the Act or the rutes and

regulotions made thereunder, agoinst any pramoter, dllottee ar reot

esaoae agert has been therefo.e alleged by the comptarnanr. Thar in

the present case, no such allegation has been nrade by the

complainant which prima lacie hints for a necessity tor

interuention oithis authority. The{efore, the present case is tiabte

to be d,smissed before this authority for want of lack oi cause of

action and further, also the respondent cannot be held liabte for an

explanation when there is no such allegatioh olconrravention.

That, lurther, another aspect which needs atrentjon herein rs thar

when it comes to the part ofcompensation or compensation in the

form oiinterest, the adjudicating officer shillbe the sole authoriry

to decide upon the question ofthe quantum olcompensation to be

granted.ln this regard, the main ex€€rpts ofrule 29 of the Haryana

amendment rules,2019.

That in this context, the judgment ofrhe Punjab and ttaryana High

Court dated 16.10.2020 in Experion Devetaperc ht Ltd. (Supro),

may be.eferred herern.

Ther€fore, the amendments have been upheld by rhe Hon'ble

Punjab and Haryana High Court. That however when the same

judgment dated 16.10.2020 was referred to the HoD'ble Supreme

Caurt in M/s Sana Realto.s Private Limited & Ors Vs Union oJ

1X.

X,

XI
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lndrd the Hon blc Supreme court vrde an order drled 25.1 l.Z0

hr\ sldled rhe order ddled Io.10.2020 unlil furrher orders. T

hearings are being held oD a day-to-day basis and th€ next date

260A-2021- lt rs submlrred rhrr rhe question of )urisdrction m

kindly be deferred trll rhe maner rs finally decidpd by rhe Hon

Supreme Cou.t Therefore,

Honble Supreme Court,

eBtwhile stay keeping in view the directions olthe Supreme Cou

XIl. Thar thc complainant has now filed a complaint rn terms of I

Haryana Real Estate [Regulation & Development] Amendme

Rules,2019 unde. the amended Rule 28

seeking the relief of possession, interest,

under sectio. 18 of the Act. That it is

respectfully submitted in this behalf that the power of t

Act.

xlll. Tharwithout prejudice to the abov€,

Consumer Protection Act.2019 since the sole intention oi

complainant was to make investment

respondent only to reap proffts at a

vrng

ke

f(

rppropriate Uovernment to

Act rs only lorfhe purposeo

Acr rnd not ioUrlute. nLlliry

th. value ol flat at a futu.e

(omplainr No 42a0 of2021

view of the stay ordered by t

any case, these matters require

0

y

l{l

nl

out the provrsions of the s

supersede any provision ofthe s

rules under secuon 84 ofthe s

further submitted that t

not "Consumers" wjthin the meaning of
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and fixed and neither there was any agreement with respect to any

date in existence ol which any dar€ or delault on such date could

hd! e been recloned oue ro oeldy rn hdndo\ er o. posseis.ol

'l hat the complainant having fLrll knowtedge ot the uncerrainties

involved have out of their own will and accord have decided to

invest in the present futu.istic project and the complainant has no

intention of using the said flar for their personal residence or the

resjdence of any of their family members and if the complainant

had such intentions they would not have invested in fururistic

project. The sole purpose of the complainant was ro make p.oilt

from sale of the flat at a tuture date and Ddw since the real esratc

m:rket is seeing downfall, the complainant has cleverly resorred ro

the present exit strategy to conveniently exit from rhe project by

drm tsr\trng rhe respondenr. Ir is submrited rhar rhe comp.{IUnl

having purely commercial molves bave made investment in a

lururi\1, protecr dnd thererore,'hey(dnnof be sJrd tu oe gcnJ.r c

bLver ol lhe \aro ap.rtmenr and rherpforc. ihe complarnt bern6 n,r

maintainable must be dhm issed ih linine.

That the conrplainant has approached the.espondent oftlce in

2010 and have communicated that the complainant was jnterested

in a project which is'not.eady to move" and expressed their

interesr in a futuristic project. It is submittdd that the comllainant

was not interested in any olthe ready to move inlnear completion

projects. It rs submitted that on the specific request ol the

X]V,

XV,

f
d
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complainant, t}e investment was accepted towards a futurisr

project. Now the complainant is trying to shiit the burden on t

respondent as the realestate market is lacing.ough weather.

Statement of objects and reasons as well as the preamble of t

said Act clearly state that the Act is enacted ior ellective consum

protection and to protect the interest oi consumers in the ft

esrate sector. TheAct,2016 is not enacted to protect the interest

investors. As the said Act has not denned the term consum

therefore the definition of "Consumer" as provided under t

Consumer Protection Acl, 1986 has to be relerred for adiudicati

of the conplaint. The complainant is investor and not consurn

and nowhere ln the present complaint have the complaina

pleaded as to how the complainant is consumer as defined in t

consumer Protection Act, 1986 qua the respondent. T

complainant has deliberately noi pleaded the purpose for whi

the complainait €ntered into an agreementwith the respondent

pLr.'ha,p the SJrd ,partment. The complarnanr who r, dlreJdy

owner ofHouse no.328, Sector 27, Gurugram (address provided

the lime oibooklng application form) is an investor, who never h

any intention to buy the apartment lor their own personal use a

have now filed the present complaint on false and frivolo

grounds. It is most respectfully submitted that this authority l
no jurisdiction howsoever to entertain the present complaint

the complainant has not come to this authority wjth clean han

GU

xvl
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and have concealed the materialfa.t rhar

apartment for earning profits and the

relatable to commercial purpose and the

within the meanjng of

cpmplarnant is not berng

have invested in rhe

saction therefore is

$ection 2t1ltd) of the

omplaint itsell is not

has been the consistenr

dressalCommission.

is mere lnvestor in the

,1";

Consumer Protection Act, 1986, rhe c

maintainable under the Act. ot 20l6. This

R

sa,d lo be CenLIne consumer

by any standardsj rarher

cannot mean to fall within the definition ofA "Consume.' under ihe

Consumer Protection Act, 2019. Thereio.e, rhe comptainr is tiable

to be dismissed me.ely oll this ground.

'I'hat the complainant has already been offtred possession in 2018

itsellwhich the complainanrs have duly accepted and ,rgreernent to

sell has also been execured jn this resard. However, th.

i urnpldr',r.t wiln cxrrdneous molivds h.r rnrcnr 01" t\

approached this authority.

That fu.ther, even all through these years, the conrplainants have

never.aised any dispute .egardiDg delay in possessron or any

othe. aspect. Furthermorc, iiling a complainr atier a1l these years

futuristic p.oject. An investor by any extended Ilterpretrtion

only hints at rhe mala-fide inren0ons of the complainant.

g eagerly allthis while

lr.

tx

Apparently, the complainanthas be€n wait

ta4pr"",il8o"rrozf
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to raise dispute only to reap thc benefits ofthe increase in value

Thar ilany objections to the same was to be raised the same shou

have been done in a time bound manner while exercising tin

resn'ictions very cautiously to not cause prejudice to any oth

party. The complainant cannot now suddenly show up ar

thoughtlessly file a complaint against the respondent on its o!

whims and fancies by putting the interest of the builder and t

several other genuine allottee at stake. If at all, the complaina

had any doubts about the project, it is only .easonable to expre

so at much eailier stage. Further filing such complaint after lap

of such a long time at such an interest only raises suspicions th

the present colnplaint is only made with an intention to arm tlv

r\p -p"pondprr. Thp enr.r. inrenr'on ot lh. , ompldindnr i\ ma

crystalclearwlth th€ present complaint and concretes the status

thF,'omplrnal)t ds an rnvestor who merely rnvest"d rn thp prese

prote. r $ irh ril inrenrion to draw back rhF Jrnounr a\ ar "\, alar

and exaggerated amount later.

Tha[ it is evident lrom rhe complaint that the complainanr i!

actually waiting aor the passage of several years to pounce up

the respondent and drag the respondent in unnecessary lei

proceediDgs. h is submitted that huge costs must be levied on t

complainant ior this misadventure and abuse ol the process

coult for arm twistingand ext.acting money hom respondent.

rt& HARERA
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That the respondent had to bear wirh the losses and extra costs

owing due delay of payment of installments on rhe part of the

complainant for which rhey are solely liabte. However, the

respondent owing to its general naru.e ofgood business ethics has

always endeavored to serve the buyers with utmosr efforts and

good intentions. The respondent constanrly strived to provide

utmost satisfaction to the buyers/allottees. However, Dow despite

of its efforts and endeavors to serve the buyers/allortees rn the

best manner possible, is now forced lo face the wrarh of

unnecessa.y and unwarranted litigation du€ ro rhe mischieiotthe

complainants.

Further it is pertinent to mention herein that from the initial dare

of booking to the filing oi rhe present complaint, the comptainant

hd. never rdrsed dny issues orobrectrons. Hrd Jny val d rs,ue oeen

.aised by complainant at ao earlier date, the respondenr would

l'rve. ro us besr, Fndeavored to soive \uqh i\1"\ nu,h p"r.rer.

However, now ro rhe unpr drsappoinrmenr or th" re<ponoenr. rhe

complainant has filed the present complaipt based on fabricated

story woven out ofthreads olmalice and fallacy.

That the complarnants have been acting as genuine buyers a d

desperately attemptjng to attract the pity oi this authority to arm

twist the respondent into agreeingwith theunreasonable demands

ofthe complainant. The reality behind nling such complaint is rhat

the complainant has resorted to such coercive measures due to the

GU

It.
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c

by way of the prese

amounts invested alol

itseli claims that tl

s who have invesied

e to the falling & har

nplainant is making

re possession along wi

,ely attributable to t

ut which is within t

nning Department. 'l

the ground that t

tuestion of approval

1 of the respondent a

nd in further view oft

Lde an ,nvestment in

:nt. The reliefs claim

)ns ior delay in appror

the jurisdiction of tl

-'to be dismissed on d

redicted wrath of faui

ent has made a. atter

h

h

d

d

al

1g

pt
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downtrend of the real estate ma.ket and

complaint, is only intending to extract the e

with profits in the iorm ofexaggerated inter

That this conduct ol the complainant

complainant is mere speculative investors

the property to earn quick p.oflts and du(

real estate market conditions. the com

desperate attemptherein to qLlicklygrab th

high interests on the basis 6fconcocted fact

That further the reasons for delay are so

regulatory prqcess for approval of layou

purview oi the Town and Country Plan

complaint is liable to be rejected on

complainant had indirectly raised tbe qr

zonjng plans which is beyond the control

outsLde the pu[!ies ofconsumer courts an

lact the romdlainant had know,ngly ma(

luture potenti"at project of the responder

would require an adjudication oathe reasol

ol the layout plans which is beyond tl

authority and hence the complaint is liable

groLrnd as well.

That even in such adversities and the unpr

real estate market conditions, the responde

*H
!)-G

xxv.

xxvt.
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to sa,l through the adversities only to handover the possession ot

the property at the earliest possible to the utmost satisfaction of

the buyers/allottees. Thar even in such harsh marker condinons.

the respondent has offered possession in 2018 which the

complainanthas dulyaccepted in rheyear 2018 itselt

11. 'lhe below table shows the proiect name, irs size, and rhe cu..enr

status ol the projecr. The respondent has been diligent in

completing its entjre projectand shallbe complering the remaining

projects iD phased manner, The respondenr has compteted malor

p.olects mentioned below and has been able ro provide occup.ncy

5

l

2 2tla

Edee Tower l, J,

K L, ]\{

TowcrH,N

P)

D, E, F, C)

400
1{i0

ll0

o

5 Sklz' 0a

122

here is no averment in the complaintwhic

so-called delay

blsh that any

bd athibutable to thein possession .ould

F;+;r,i. r,,".4rBo-r,or1



C.molaintNo.4230 of 2021

ls

ly

it

l.l

d

ARERA
'rinr No 4r3o oi -021

URI,GRAI\/

respondent as the finalization and approval ofthe layout plans h

been held up lor various reasons which have been and are beyo!

the control of lhe respondent inclLrding passing ofan HT line ov

the layouf road deviations, depiction of villages etc. which ha

been elaborated in furthe. d.tail herein below. The complaina

while,nvesting in a plot which was subject to zoning approvr

were veryr well aware ol the risk involved and had voluntar

accepted the same for thelr own personal gain. There is

averment with supporting documents in the complaint which c

establish that the respondent had acted jn a manner which led

any so-called delay in handing over possession of the said ur

Hence the cortplaint is liable to be dismissed on this ground

well.

That the delay has occurred only due to unforeseen circumstanc

which despite of b€st efforts of th€ respondent hindered t

progress of construction, meeting the agreed constructi

nhedLle re'Lrlflng rnto unintended del"y rn trmFly dFlrv"ry

possession of the PIot for which respondent cannot be hr

accountable. However the complainant desp,te having knowled

of happening ot such force majeure eventualities and desp

agreejng to extension of time in case the delay has occu.red a:

result of such eventualities has filed this i.ivolous, tainted a

misconceived complaint in order to harass the respondent w,tl

wrongful intention to extract monies.

ffH
H!- e

xxx.
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Copies of all the relFvrnl documenrs have oeen hled Jnd lidced on rhc

record. Their authenocrry not in dispute. Hlnce. the complainr can

of these undisdured documents and

The respondent has raised a preliminary submission/objection the

authority h:s no jurisdiction to entertain the present complaint. the

objectjon of tbe respondent regarding rejection of comptainr on

Bround of jurisdiction staDds rejected. The authority observes that it
has territorial as well as subject matter jurisdiction to adjudic,rte the

present complaint for the reasonsgiven below.

lurisdiction

E.l Ter torial iurisdlctlon

As per notification Do. 7/92/2077-1TCP dared 14.12.2017 issued by

Town and Country PlanDing Department, tht jurisdiclion ol Real

Estate Regulatory Authoriry, Curugram shall be entire Curugram

District fo. all purpose with oific€s situated in Curu8ram In the

prF\enr cd5e. the protpcr in question ls srtuatdd wilhin rhe pldnnrng

area ot Curugram District. Therefore, this althority has complete

terrjtorial jurisdiction to dealwith the p.esent cDmplaint.

E.ll subiect natter lurisdiction

Section 11(a)(al ol the Act, 2016 provides that the p.omoter shau be

responsible to the allottee as per agreement for sale. Section 11[4]{al

is reproduced as hereunderl
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t4l The Dtohodt shatt-
(o) be rusponsible Jor oll abhsattans, .espahsib ities and

lunctions rn.ler the provisians ol thb Act ot the rrles ona
rcgutoriohs node thereundct at to the allattees as per the
ogrecncnt far tuk, a. to the osso.iation ol otlottees, os the
.ose hoy be tilt the convelance oldll the opa.tnents, plotsat
butl.htss,as the cae nat be, ta the allattees, a. the cannon
ateos ta the o$ociotian of olloxees or the canpctent
o u rhati ty, a s the.o se nay be,

Se.tion 34- Functi on s oI the Authorit! :
3aA ol the At ptovides ta ensure canplidnce of the
obhpottans cast upan the prohoters, the otlattees and the reol
estote a94h6 undet this Act ond the rulet and regllations
nadethereunder.

9. 5o, in view of the provisions oithe Act quoted above, the authority

cornplete jurisdiction to decide the complaint.egarding r

ofobligations by the promoter leaving aside compensati

be ddcided by the adjudicating offlcer if pursued by

F.l Objection regardtng
complainanB beinB in

I0 the retpondent has tak€

n!F\r.( ,n.r dnl .in<,,m

complainants at a later stage.

F. Findings on the obiections raised by the respondenl

entitlem€nt ol DPc on

p orp,rion ot rhp A,r and rlereb) nor cnrirled ro file r\e.omplr

under se.tion I I ot rhe A.i. The rF\pondenr also submitred rhar

preamble of the Act srates that the

interest of.onsuher of the real estate

rhar the rpspondpnr rs .orre.r in stating that ihe Act rs enacted

protecl the intertt ofconsumers ofthe

Drincipte of interdretation that preamble

Complarnt No.4280ot202I

n a stand that the complainants are

ers, therefore, they are not entitled to

Act is enacted to protect

sector. The authority obse

real estate sector. It is sett

is an introducdon ofa stat

41
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time preamble cannot be used to defeat the enacting provhions ofthe

Act. Furthermore, it is pertinent to note rhat any aggrieved person can

file a complaint against the promoter if the p.omoter contravenes o.

violates any provisions of $e Acr or rule! or regularions made

thereunder. Upon careful perusal of all rhe krnls and condilions ofthe

apartment buyer's agreement, it is revealed that the comptainants are

buyers and they have paid total price of Rs.34,32,562l- to the

promoter towards purchase of ai apartment in its projecr At tbis

stage, it is important to stress upon the definirion ot te.m altottee

unde. theAct, thesame is rep.oduced below fo{ ready reference:

''2(d) "ollottee'in relatjoh toa real estote ptqect qeons the pe4an
ta \9hoh a ploa opartnent or buiklihs, as the cose no! be, hus
been ollotted, tald [whdher os lreehold at leasehaldt .r
oL\e r. nontlpied bt tne p,onaer- olld tq.tddp, t4"
P* on rho,dbrqhatL a.auft, th?,atd oltotap.t t'1 \"!\
sak, tronsler ot otheNise but does nat include a percon to
whotn sLch ploa apdnmentor building,as thecae not be, is
siven an rcnti

ln vierv of above-mentioned definition of "allottee' as wetl as atl the

lerm\ rnd condrtions of the dpartment buy"r's agreemrnt er"cur"a

betlveen promoter and complainanrs, it is Erystat ctear that the

complainants are allottee(s) as the subject unit was allotted ro rhenr by

the promoter. The concept ofinvestor is not defined or referred in rhe

Act. As per the definition given unde. section 2 olthe Act, there will be

ripromoterrr and "allottee" and there cannot be B party having a status

ol "investor'. The Maharashtra Real Estate Appellate Tribunal in irs

order dated 29.01.2019 ir appeal no.0006000000010557 titled as

dims & objecrs ol enacirnS a rtature bul dt tne (dme
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M/s Srushti Sangam Developers Pvt. Ltd. vs. Sanapriya Leasing

G. Findings on the reliefsought by the complainants

(i.l Direct the respondent to pay 18% interest on ac.ount ofdel
in offering possesslon on Rs.34,32,562l paid by t
.omplainants as sale conslderation of the said flat from t
datc otpaymenr tlll rhe date ofdelivery ofpo\scssion:

11. ln the present complainl the complainants intend to continuewith t

proiect and are seeking delay possession charges as provided un

the proviso to ."ltion leill of the Act. sec. 18[1] proviso reads

fE: - Return olomountoad @npensodon

10(11. tf

l,as.Ardonr. has 61so held that the concept ofinvestors is not defin

or referred in the Act. Thus, the contention of promoter that t

allotree being invesrors are not entitled to protection of this Act al

the prnnoPr loih ta conplete ot it unoble to give

o I o n aportnent plaa or bu i ldino,

,

rl
(

f.

ta12. Clause 15

provides

rac

I

v

c

"1S. POSSESSTON

(al rimeorundinsoverthepo$ession
Subject td tens of rhis clous and subiect to the Attottee
ha\ng (4nphpd wth ott the @nt ond .ondtha ol ths
Agre"nql ond the Appli.otion. oad not b?hg in defouh
uade. ontot e prcvBbat at .hn Asreeqe4t o4d .odphon.e
with oll provitont lomalitie\, do.un totion pt.. ot
,ter.tibedbt MMPMS|HA MMPMSIHA o.orosed ro hond

Complarnt No. 42€0 of 2021

d

v

.t tntend t withtltuw fi.n
fgllt hr, intqesr for every
the po$s6sion, ot such rote

ement (in short, asreeme r)

d is reproduced below:
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ovet the posessron of the Aponment by 31082012 the
Allottee agrees and understands thot MMPMSTHA thot be
entitted ta a sroce period alhmdred atu twenE dols (120)
dots,lor oppurng ond abtoining theoccupohon atilcate ih
respect al the Craup Hausing Canple^

The authority has gone through the possessjon clause ot the

agreementa.d observes thar this is a mattervery rare in nature where

builder has specifically mentioned the date olhanding ov€r possessron

rather than speciliing period lrom some specrfic happening of an

event such as signing oiapartment buyer agreemenr, commencemenr

of construction, approval of buildirig plan erc. This is a welcone step,

and the authority appreciates such irm commitment by the promoter

regarding handing over of possession but subject to observarions ol

the authoriry grven below.

At the outset, it is relevantto comment on the pleset possession clause

of the agreement wherein the possession haq been subjected to rll

kinds of terms and conditions of this agreement and application, and

the complainants not being in default under any provisions of these

cgreemenrs and ,ompliance wrth dll provi+ron\. lo ndlirre. dId

documentation as prescribed by the promoter. The dralting of this

clause and incorporatlon ol su.h cond,tions are not only vague and

uncertain but so heavily loaded in favou. oithe p.omoter and against

the allottee that even a single delault by the allottees in iulfilling

formalities and documentations etc. as prescribed by the promoter

may make the possession clause irrelevant for the purpose olallottees

and the comnitment date for handing over possession loses its

meaning. The incorporation oimch clause in the buyer's agreement by

PipP 3l .f4r
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the promoter is just to evade the liabrlity towards timely delive.y

subjcct unit and to deprive the allottees ol their right accruing aft

delay in possession. This is iust to comment as to how the builder h

misused his dominant positjon and dralied such mischievous clause

the agreement and th€ allottee is left with no option but to sign on t

Due date of handing over possession and admissibility of gra

period: The promoter has proposed to hand over the possession

th€ apartment by 31.08.2012 and turthe. provided in agreement tl
promoter shall be entitled to a grace period of 120 days lor applyi

and obtaining olcupation certificate in respect of group housi

complex. As a matter of lact, the promoter has not applied I

occupalion certificate wlthjn the time limit prescribed by t

promoter in the apartment buyer's agreement. As per the settled la

onc cannot bc allowed to take advantage of his o$,n wron

Accordingly, this grace period ol 120 days cannot be allowed to t

trnmorer ar rh r5 st.ge.

Admlsslblllty of delay possession charyes at prescribed rare

interest: The complainants a.e seeking delay possession charges

the rate 18% p.a. Proviso to section 18 provides ihatwhe.e an allott

does not intend to withdraw irom the projec! he shallbe paid, by t

promoter, interest for ev€ry month of delay, till the handing over

possession, at such rate as may be prescribed and it has be

15.
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prescribed under rule 15 ofthe rules. Rule 15 tas been reproduced as

Eule 15. P..scibal rote ol interest. Iprcvlso lp ftction t2, yction
t O ,ad tubaecTion (1) ond tubse.don (i) ol *+ton l el
tt) For rhp purpos. ot ptovito b seLuan t2: setuon tO: and b-

tectio4s t4) ond (71 ot \4no4 19, the 1nte.e! ot the rc@
preKnbed" shall be theS.ate Bonk ot tndo h$hest na,gnat co,t
aI tendhn rate +2%:

hoqded thot 
'n 

.ose thp stote Ba4t, otlndio norginat . oa ol
lending rate TMCLR) it not n u:e, \hol be teplo,ed b, t cij
benchaotk lendins eres ihrh rne stute Ponk at tndid aoy tt,
Fon tineto ne p tendhgta the se4etuthubt',_

The legislature in its wisdom iEjtbq$ubordinale lesislarion under the

provisioD of rule 15 ofthe rules, has determined the prcscribed r: e

interest. The rate oi interest so derernined by the ltsidnrure, is

Tahng the case

followed to aqard rhe interest, it will

practice in all the cases.

fron another angle, the

Rt5/ per sq. fr. per month a\ per relevanr clauses of the buyer's

<rgrecment ibr the period of sudr delay;

entitled to interest @180/o

entitled to the delaycd possession

every succeeding lnstallment ior the d€lay€d pfyments. The funcrions

.harge

of the authority are

may be the allottees

to safeguard the interest of the aggrieved person,

or the promoter. The rigl+s of the parties are to

be balanced a.d must be equ,table. The p.omdter cannor be allowed

to take undue advantage of h,s dominate posiiion and tu explo,t the

need, of rhe home buyer. thrs "drhorrr) r\ oury bound ro tJkF rnrv

consideration the legislarive intent i.e., to prolect the interest of the
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Act provides that the rate of interest chargeable from the allottee

rhc I omor"r. in td\e ol delault, rhall be equdl to the rate or rnter

which the promoter shall be liable to pay the allottee, in case

default. The relevant se.tion is reproduced below:

''kd) ihte.en' neahs the rotes olihteren polahle h! the p.anatet ot
the allottee, asthecose nay bc.

Explanation for the pu.pase althts clouse
(i) the rote olintere* chorgeobte Iron the oltotee b! the pranarer,

in corc oI default, sholl be equal to the.ate ofinterest|9hich thc
prcnoti shall be lioble to patthe ollattee, in co* ofdehultl

0, the inteten parobh bythe pranatet ta the altottee shallbe lran
the dote the p.anotet receired the onount at any pottthercoftill
the date the onouht or pot theteol and interest thereon I
rcIunded, ona rhe intercst poyable by the allottee ta the pramarer

delayed possession. There are various other clauses i. the buye

agreement which Eive sweeping powers to the promoter to cancelt

allotment and forfeit the amount paid. Thus, the terms and conditio

of the buyer's agreement are ex facie one-sided, unfair, a

consumers/allottecs in the real estate sector. The clauses of t

buyers agreemenf en(ered into beMeen the Darties are one_sld

unfair and unr€dionable with respect to the granl of rnleresl

unreasonable, and the same shall constitute the unfair trade pract

on the part of the promoter. These types of discriminatory terms a

(onditk,ns olthe buyer's agreement willnot be final and binding.

Consequently, as per website of th. State Bank ol lndia j

I!!p5l'j!i!o.!!, the marg,nalcost of lending rate [in sho.t, MCLR)

on date i e., I5.02.2022 is 7.30%. Accordingly, rhe prescribed rate

i,rteresr will he mrrginalcost ollending rate +2% i.e., 9.300/0.

The delinition of term'interest'as defined under section 2(za) of

Act provides that the rate of interest chargeable from the allotte(

2t)

CdfrnlaintNo.4230 of 2021
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12, RICETS AND OBUEAToNS OI TIIE ALLATTEE(S)
kr). Eledncity, Wotet ond *wetuqe Chorqes
(i). fhe etecdciry, wqte. ond sewerdge chorses os oppti.obte

shd be bome and poid bt h. Atton{e/|/:
lii). The Allottees undetlok$ to p4! a.ldttonallt to

M|4PMSTHA on denond thp &tuot eost oJ the
Ele(rri.iy, woter dnd sc*er consunvttion .haryet anl/
or ont other (horqes ||hich nay be loroble in nrp"rt oJ
the sane dpdrinent,

(iii), The A onee undertakes that it $ho not opptt to
Eoryana Vi.lyut Prosoron Nigon Llnited or any other
ele.tficitt tupplt conpany ia his in4ividuol eopaciE Jor
re..iving any o.ld ionot loa.l oI electicity other than
that beihq provi.led by the noninoted naintenan.e

authority observed thatthe promote. would be eutitk,d to recover

actual charges paid to the concerned departments' from the

plainant /allottee on proiata basis on account of electricity

HARERA
GURUGRA[/

c"4-eil,N--lrj.rtt
sholl be tan the dai the allattee defauks in payne b e
promotetttllthedote it 6 paiai'

Therefore, jnterest on the delay payments from the complainanrs shall

be charged at the prescribed rate ,.e., 9.300/0 by the respondent

/promoter which is the same as is being grant€d to the (omplainairts

in case oldelayed possession charses.

G.ll Direct the respondent to return Rs.1,43,559/- taken by the
respondent under the head "other charges" on acrount ot
electricity installations, Water Connection Charges, and
Electricity heter cha.ges which is not mentioned under the
buyer's agreemen t,

The complainants have soughtthe reliefthar rhe respondent has not to

charge electricity installation water connection charges, alrd elefiricity

nreter cha.ges lron the statement of accounr. The aDrhority has

observed that the said charges has been levied stricrly in accordance

with the terms and conditions of the buyer's airesnrent. Ihe rclevant

clause from ihe agreement is reproduced as unde. -

The
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connecrlon, sewefage.onnection and water connection. etc.. i

depending upon the area otthe flat allotted to the complainant vis

vis the area ot all the flats in thrs particular protect. The complain

would also b€ entitled to proof of such payments to the concern

departments alonE wiih a computa on proportionate to the allotr

unit, before making payments under the aforesaid heads.

C.lll Direct the respondent to return entire amount paid as CST T
Dy conrplalnant beMeen 01.07.2017 to 16.70.20\5.

c.lv. Dircct the rcspondentto return entire amountpaid as vAT T
by complainant betw€en 01.04.2074 to 30.06,2017,

24 GST chargesr - The complainants have sought the reliel that t

rcspon(lcnt has not to charge CST charges fiom the statement

accounr. The authorjty has observed lhat the CST has been levr

strictly in accordance with the terms and conditions of the buye

agreement. The relevant clause iro the ag.eement is rep.oduced

25.

\4t) tu6oldtqi.t\islEfi/i#iw
*.ulr9,fCl?+ Wigq.! G!4V {peucdbt.. t,vt.d q
,arobt 

^.,llbJS-J 
dd td,eltlty I Lond, t@q q

Apornlent or onr pon oJ Ar. compld tn propordon to
hk/neV62lr/ llt StDer a@ ot ah. ADd,nn at'

,fs per the apartfent tuyer's agreement, taxes shall be payable as l

the government nlles as appllcable from time to time. Taxes are lev

", ,"r rr".nt"{ no.*. and rules and are leviable in respect ofr

estate proiects ,1 o". ,t " "ou"-rn"n, 
policies from time to tir

aomplarnrNo. 4280 of 2021
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Therefore, there is no substance in the plea pf rhe complainants

regard to the illegaliryolthe le,"ying ofthe said taxes.

The authority after hearing the parties at length ,s of the vrew rhar

admittedly, the due date of possession of the Llnit was 31.08.2012. No

doubt as pe. clause 15(al of rhe apartment buyer's agreemenr, the

now or in iuture by Government, municipal authorjry, o. any orher

gove.n ment auth o rity, butthis liabiliry shallbe confined only up ro rhe

due date oi possession i.e., 31.08.2012. The delay in delive.y oi

possession 
's 

the deiault on the part of rhe respondent/promoler and

that time the GST/CGST has not become appllcable. But rt is settled

principle of law that a person cannot rake tlhe benelit of hrs own

wron8/defrulr. So. rhe responderVpromoter wds not enrrtted rv

charge GST from the complainant/allottee as lhe liabilty oi GST had

not beromp dLe up to rhe due ddle of Do.,ersron a, p"r Ine

.rgrecments.

VAT charges: - The promoter is entitled to charge VAT from the

allotteeiortheperjodupto3l.03.20l4@ 1.05%(onepcrcenrVAT+ 5

percent surcharge on VAT). Houever, the promoter cannor charge any

VAT from the allottees/prospective buyers aor the period 01.04.2014

to 30.06.2017 as the same was to be borne by the promoterdeveloper

only. The respondent'p.omoter is bound to adjust the said anrounr, ii

complainanr/allonee has agreed to pay aI l}li Covernmenr rdtes. tax

on land, municipal properry taxes and other iaxes levied or levrabte
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's the hllottee with the dues payable by him or retuDd t

amount ilno dues are payable by him.

flat to complainantr and adiust the cost in accordance

Dircct the respondent to get the llat measuremetrt done
independ.nt architcct and furnish the report of actual sizc

2ta

actual size pellver to complaina nts.
The above-mentifned relief sought by the complainant was

pressed by the domplalnant counsel durlng the arguments in

prssage ol hparinE. The authoriry js ol the view that the complain

counsel does nor intended to pursre the above-mentioned rel

sorght Hence. the authority has not raised any finding w.r.t. to

.bove mentioned reliel

G. vl Direct the respondent to pay an amount of Rs.55,000/- to
complainants as cost ofthe present lltlgation,

29. The complainants are claimiDg compensation in the above-mention

the rules.

10 On ..n(i.lcr:rinil

submissions made by the parties

provisions of the ld, the authority is

.ont.avention ol the

rFlref.. Ihe dLrhoriEv is of the view that ir is impor r

that the Act has clea.ly provlded interest and

separate entitlement/rights which the allottee can c

,,'nD.n\ilior undp.se.tions 12.14. l8 and se.l on

,unpld,nanr\ n,r! filp a <.parrrr compl,r'rl bc

Of,iicer un<]er section 3r rea.l with sectio. 71 olthe

section 11(4)[a

possessjon by the due date as per the agreement. By virtue of cla

r,,mtla'nt No 423n o12021

v

nt

,t

.l

rg

r€garding contravent,on as

available on record

satisfied that the respondent i

) oi the Act by not handing o

li

"fl



HARERA
GUllUGRA[/
1s[a) of the

2r.17.2010,

Coniplaint No.4280 of 2021

executed b+rween rhe partres on

possession of rhe subtect Fpartment was to be

stipulated time j.e., by 31.0q.2012. As rar es grare

period rs conrerned, the same disallowed {or the reasons quoted

conlplrrnr ntled as yorun

the

Accordingly, the non compliance of the mandate conrainEd in section

ol rhe A+ on the parr of the

the (omplarnants arL ennded ro

above. The complainant in rhe presenr complaint is a subsequent

allottee and had purchased the apartmenr in quesrion f.om the

originalallottee and thereafrer, the respondenr had acknowtedged the

same r.ansaction vide endorsement l€trer dated 20.06.2015. In terrns

of thc order passed by the authoriry

Gupto Versus Etnoar McF Lanct Ltd- (cR/4031/201

complainants are ent,tled to delayed possessio4 chargcs w.e.t

e),

of endorsenent letter dated 20.06.2015 i.e,, dare on which rhe

complainants stepped into the shoes of the original .llottee The

durrroflty rr ol rhe consioered view thar there is oet{y on the pdrt or

the respondent to offer phys,cal possession of rhe subject unir to the

complainants as per the rerms and conditions of the buyer's

agreement drlpd 21.11.2010 e\ecured berwr"h thc pdnre. lr .s rhp

failu.e on part of the promoter ro fullil irs obligations and

responsib,lities as per rhe buyer's agreement dared 21.11.2010 to

hand over the possession oithe subject plot within the sriputated time

18(1)11tal(a) read

*

31
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delayed possessidn at prescribed rate of interest

the date on whit the complalnants

orlqinal alloftee fEate of endorsement

drlp of pos\e\\ion lerrpr i.e. 0302.1014 oI rhe subj",r Jnil a\

provisbns olsection 18[1) ofthe Act read with rule 15 oithe rules.

the authoriry undor section

i. The

rtter adlustmenr of interest

The rate of interest charseable from

rate i.e., 9.30% by the respondent/promot€r which is the sa

rdle of rnterest whrch the promorer shall be liable ro pay

H. Dlrectlons ofthe authorlty

32. Hence, th€ authorlry hereby passes this

dire.tions !nder se.ti.n 37

obligations cast ulpon

a^9.30

paid

(datc ol cndorsemcnt letter) i.e,

lcttcr i.e., 03 02.2019. The arrears

he I'JL(i to rhle complaLnant wrrhrn

order as per rule 16[2] olthe rules.

ir. 1he compliinants are dirccted to

Complarnt No 4280 ol202I

the interest at the prescri d

stepped into the shoes of

20 062015 rill

order and issues the followi

Act to ensure compliance

as per the func on entrusted

per annum for ev€ry month of delay on

by the complainants f.om due date of possessi

20.06.20I5 trll the possessi

9 t0% fr

letterl

of interest accrued so far s

90 davs from the date of t

pay outstanding dues, ji a v,

case of delauk shall bc charsed at the prescri d
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[vijay Ku

Ha.yana Real Es

buyer's agreemenl as per law senled by h

c,v,l appealno.3864' 20

Complaintstands dispose

The respondent shall not charge anything

allottees, in case oldefauh i.e., the delaye

per sect,on 2(za) ofthe Acti

which is not the part ofthe buyer's agree

debarred from claimins holdins charses

/allottees at any point oftime even after

n charges as

mplainants

K,K, ndelwal)
Chai

Dated: 15 02.2022
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