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1.

BEFORE THE HARYANA REAL ESTATE RE
GURUGRAM

Com
Com
First da
Date of

ORDER

Form CRA under section 31 of the

Development) Act 20L6 (in short, the A

Haryana Real Estate [Regulation and Devel

the rules) for violation of section 11(a)[a)

alia prescribed that the promoter shall be ponsible

Page 1 of44

ntno. L02of20?t

TOR AUTHORITY,

nt filed on
LOZ of?OZl
28.01.202t
16.04.2021
o1.o2.2022

ofhea

Complainants

Respondent

Chairman
Member

te fo the complainants
te the respondent

plai /allottees in

I Estate (Regulation and

t) read wi rule 28 of the

20t7 (in short,ment) Rul

f the Act it is inter

all obligations,



2.

A.

3.

the commencement

cannot be initiated r

statutory obligation

section 3+(0 of the A

HARERA
GURUGRAM Complaint no. 102 of Z02l

responsibilities and f, nctions to the allottee as per the agreement for sale

executed inter se the

Since the buyer's a ment has been executed on27.03.201,0 i.e. prior to

f the Act ibid, therefore, the penal proceedings

pectively. Hence, the authority has decided to

treat the present plaint as an application for non-compliance of

Project and unit

The particulars of consideration, the

amount paid Uy tl{'b handing over the

in the followingpossession, delay p

tabular form: 
1

Project name a Io rald Estate Apartments at
Emerald Estate" in Sector 65,

Project area

DTCP license n6. nd-Validity Statu5 of z6o8 dated lT.oL.zoo}
Valid/renewed up to L6.0L.2025

Name of licensee Active Promoters Pvt. Ltd. and
others, C/o Emaar MGF Land Ltd.

HRERA regist / not registered "Emerald Estate" registered vide
no. 104 of 2077 dated 24.08.20t7
for 82768 sq. mtrs.

HRERA registrati n valid up to 23.08.2022
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7. Occupation certificate granted on 11

Iar

1.1.2020

nexure R10, page t29 of reply]

B. Provisional allotment letter dated 2

Ia

4 09.2009

rnexure R2, page 40 of reply]
9. Revised allotment letter 1.

Ia

5 03.2010

nexure R4, page 42 of reply]
10. Unit no. EE

no

Iar
co

\-l-F10-05, 10u floor, building
I
nexure AL, page 21, of
nplaintl

11. Unit measuring 10

lPr

l0 sq. ft,

ge 21, of complaint]
12. buyer'sof 03,2010

nexure A1, page 79 of
nplaintl

13. Payment plan

L4, 6

15. rr'names of the complainants
'e endorsed on the buyer's
eement on L4.05.201.2 in
suahce of agreement to sell
:d i zz.og.zotz executed
il/qen the complainants and the
linhJ allottees [Mr. Ramandeep
wla and Deepti).

L6, Due date of delivery of possession as
per clause 11(a) of the said
agreement i.e. 36 months from the
date of commencement of
construction (26.08.20L0) + grace
period of 6 months, for applying and
obtaining the completion certificate/
occupation certificate in respect of
the unit and/or the project.

[Page 34 of complaint]

26

[N,
inc

)8.2013

te: Grace period is not
udedl
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1'h

we
agI
pu
da1

be1

ori
Chr



B.

4.

L7. Total considerat
of account datec
125 of reply

)n as per statement
24.03.2021 at page

Rs.44,32,008/-

18. Total amount
complainants al
account dated
1,26 of reply

paid by the
per statement of

4.03.202L at page

Rs.44,69,209/-

L9, Date of offer of
complainants

rossession to the 2L.1L.2020

[annexure 43, page 57 of
complaint]

20. Delay in handing
w.e.f. 26.08.201.1
date of offer of pr
(2t.LL.2020) + 2

)ver possession 7 year 4 months 26 days

2t. Delay compensat
the respondent a

account dated24
125 of reply

Facts of the complai

The complainants ha'

i. That the proper

05 (tenth floor

respondent knc

Sector-65, Guru

Chawla and Ms.

Mr. Ramandeep

agreement with

allotted the sub

said project.
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ll That the total cost of the apartment is

it was a construction linked plan, hen

on the basis of schedule of payment p

complainants had made the entire pa

apartment, and nothing is due and pay

Rs.79, 649 /- which was lying in

complainants has been adjusted by th

scheme introd t
F
by the ,respondent

ul

27.03.20L0, the respondent had c

possession of the said apartment w

complainants within 36 months from t

construction and development of th

period of another 6 months but the

Page 5 of44

r ,responde

Complaint no. 102 of Z\Zt

44,32,008/- only and since

the payment was to be made

vided by thp respondent. The

ent towards the cost of the

ble by them. In fact, a sum of

the credit balance of the

responderit towards cost of

lso, the cQmplainants were

ards early payment rebate

reduced to Rs.4,ZZ1/- by

complainants, without any

instalments towards the

h6,.r*espondent. The balance

ffering of possession.

id buyer's agreement dated

rically stated that the

ld be handed over to the

e date of commencement of

unit, with a further grace

pondent never intended to



ffiHARERA
ffiaJRUcRAM

keep its promi

proj$ct status

complainants b

iv. That the said b

completely bias

over the poss

v. That the respon

guilty of mis-se

representations

PLC whereas w

nevetr delivergd

luxury high eitd

basic features, d

has been constr

construction is

defective and d picable construction quality.
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and upon the complainant's enquiry regarding

via emails, the latter used to hoodwink

giving false deadlines to complete the project.

r's agreement is totally one sided, which impose

d terms and conditions upon the complainants,

e balance of power in favour of the respondent,

the

the

ing. There_are vari d'
s

deviations from the initial

signs and quality to save costs. The structure which

cted on face of it is of extremely poor quality. The

tally unplanned, with sub-standard, low grade,

pe#.sq."fd ptr,tfftBpger area of the flat, on monthly



HARERA

vl. That the respondent has duped and

charging a hefty sum of Rs.Z,B1,,Z6S/-

charges on account of the unit being

clearly spelled out in the builder

strangely, the size of the said park an

reduced, by the respondent.

vii. That that due to the delay. ah,{,lapses

in handing over the

GURUGRAM

viii.

II

ix.

extreme kind of mental distress, pain a

That the complainants vide their emailr

had asked to indemnify them, for th

possession of the apartment but th

indemnified the complainants as per

only offered a meagre sum of Rs.3,B2

PageT of 44
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misled the complainants by

owards preferential location

rk and pool facing which is

yer's agreement. However,

pool has been considerably

n the part of the respondent

property, the complainants

pay the HVAT (post 2014)

1,59, 240/- on the cost of

ssion of the property been

,,'complete the project by

of six months. The buyer's

0 anfl the possession of the

1,1,.2020 which resulted in

d agony to the complainants.

addressed to the respondent

delay in handing over the

respondent company had

buyer's agreement and had

23 /- and that too after the
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deduction of th

of Covid-19 pan

the delay in han

attributable to

pandemic situa

possFsslon as

agreement and

In fact, the co

compensation

miserably failed
$l

a deaf ear. Ttf'b

+l
possession ofia t

possession inte

Relief sought by the

The complainants

reliefs:

i. Direct the respo

question to the

respondent to

handing over th

C.

5.

Act and the rule

Page B of44
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e months period towards Force Majeure on account

emic, which is not applicable to the present case as

ing over of the possession of the property is solely

e respondent. It is worth mentioning here that the

on has taken place much after the due date of

mmitted by the respondent in the buyer's

,, Dot giving the delayed

mplainants, in time bound manner and direct the

y interest @1.8o/o p.a. as interest towards delay in

property in question as per the provisions of the



6.
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ii. Direct the respondent to return pLC

provisions of the Act and the rules.

iii. Direct the respondent to return the H

Rs.10,966/- and GST amount of Rs.

complainants as per provisions of the

iv. Direct the respondent to pay a

i. That the complajnants.,have filed "th

inter alia, inte

possession of the apartment purchas

submitted that such complaints are to

officer under section 71 of the Act read

not by this hon'ble authority. The pre

D.

7.

dismissed on this ground alone.
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arges of Rs.2,81,,2651- as per

T [post 20t4) amounting to

59,240/- charged from the

and the rules.

um of Rs.5,294/- to the

nt of Early Payment Rebate.

hon'ble authority may deem

nces ofthe present case.

olity explained to the

qn as alleged to have been

inary objections and has

pfesent complaint seeking,

r'alleged delay in delivering

by them. It is respectfully

decided by the adjudicating

with rule 29 of the rules and

nt complaint is liable to be

oreover, it is respectfully
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ll

submitted that

That the presen

of the provision

the terms a

27.03.2010. T

nature. The pro

an agreement d

That merely b
s'

registered witfi

retrospectively,,

complainants

granted in de

agreement. The

complainants is

complainants ca

the terms and c

interest for the

beyond the

cannot demand
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he adjudicating officer derives his jurisdiction from

which cannot be negated by the rules made

complaint is based on an erroneous interpret:rtion

of the Act as well as an incorrect understanding of

conditions of the buyer's agreement dated

not demand any interest or compensation beyond

ditions incorporated in the buyer's agreement. The

alleged delay demanded by the complainants is

e of the buyer's agreement. The complainants

ny interest or compensation beyond the terms and
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conditions incorporated in the buyer]'s agreement. Moreover, the

complainants cannot demand

which no association subsisted

respondent.

any a$ount for the period during

betwepn the complainants and the

iii. That Mr. Ramandeep Chawla and Ms. lDeepti (hereinafter "original

allottees") vide application form date[ zz.o}.zo09 applied to the

respondent for provisional:41o*rent bf a unit in the project. The

18.09.2009. The original

iv. That thereafter the complainants

for purchasing their rights and t

original allottees acceded to the

he

he

of

d the original allottees

unit in question. The

the complainants and
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righ

a to trans

the nit in qu

27 .201,2 wi

the

com lainants, h

the assign

toa comp

a and

are nscious

or clai

in tionally

p t com

und pressu

the comp

. The

e

ng

t pla

ainants

ndent. S

Complaint no. 102 of 202t

and convey their rights, entitlement and title in

of the original allottees they would not be entitled

tion fo '. The said position was duly

mplainants. The complainants

they are not entitled to any

complainants have

and have filed the

t and mount

ittance of installments

to issue demand notices,

ts to make payment of

on and executed an agreement to sell dated

the complainants. Furthermore, the respondent, at

rsement of the unit in question in favour of the

specifically indicated to the complainants that

ainants under the

em. However, the

te having received the payment request letters,

to remit the instalments on time to the

of account dated 24.03.2021, as maintained

courr;e of its business reflects the delay in

etc.

ment

duendent:

Page L2 of 44
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allottees.

instalments as

unit in q

determined i

the comp

provides that

incorporated

int no, L02 ofZ02L

remittance of various instalments

vi. That it is categorically provided in

agreement that in case of any defa

payment as per schedule of payment

agreement the date of handing over

accordingly, solely on

outstanding amounts to

complainants have

shall only be given

of the original

11[b)( v) of the buyer's

the allottees inIt/delay

inco in the buyer's

possession I be extended

e payment of all

,dent. Since, the

in timely ittance of the

ning on of the

n till

rsion

in th

not liable to be

present case by

s agreement

ry of possession

default of their

who have not

payment plan

tan

certificate, compl

due to non-

or any other

from the mpetent thorities, ro

payable to the

receipt of occupation

permission/sanction

compensation or any

allottees.

other compensa on shall
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Kashyap and Sons). The contractor was not able to meet the agreed

timelines for construction of the project. The progress of the work at

the project site was extremely slow on account of various defaults on

the part of the contractor, such as failure to deploy adequate

Complaint no. 102 of 20Zl

Page 15 of44
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contentions of the respondent, it is r pectfully submitted that the

complaint preferred by the complaina ts is devoid of any cause of

action. It is submitted that the registr

23.08.2022 and therefore cause of a

favour of the complainants to prefer

ion of the project is valid till

ion, if any, would accrue in

complaint if the respondent

fails to deliver possession of the unit in

period.

Complaint no. 102 of 2021

uestion within the aforesaid

t of Rs.22 ,496/- as benefit on

25 /- on account of Early

n amount of Rs. 3,82,1,23/-

nt to the account of the

payable by the respondent, shall be refpnded to the complainants at

Page17 of44
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the time of registration of the conveyance deed in their favour. It is

wrong and denied that the complainants are/were entitled to an

amount of Rs. 9,51,9 /-. It is further submitted that the complainants

have intentionally refrained from obtaining possession of the unit in

question.

xiii. It was denied that the respondent has not provided the facilities for

complainants. It has been unambiguously stated in the buyer's

agreement that the taxes pertaining to the unit in question are

separate and independent charges which are liable to be paid by the

complainants apart from the sale consideration of the unit in

Page 18 of 44
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xv.

Complaint no. 102 of 202I

question. In any event, the said charges are levied by the

Government and payable to the concerned statutory authority. The

respondent does not derive any advantage by collecting any taxes

from the concerned allottees. The complainants have always been

conscious and aware of the aforesaid facts and are needlessly

distorting the real and true facts of the matter in order to generate

an unwarranted controversy;

in timely remittance of

has been completed by the respondent. The respondent has already

delivered possession of the unit in question to the complainants.

Therefore, there is no default or lapse on the part of the respondent

and there in no equity in favour of the complainants. It is evident

Page 19 of44
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E.

L

Complaint no. 1(12 of 202t

9.

10.
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7t.

Complaint no. 102 of 2021

F.

t2.
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occupation certificate can be attributed to the concerned statutory

authority.

14.

15.

1,6.

Page23 of 44
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(2) The promoter shall enclose the following documents along with the
application referred to in sub-section (1), namely:

(l): -a declaration, supported by an affidavit, which shall be signed by the
promoter or any person authorised by the promoter, stating: -

Page24 of 44



F.III Objection regarding i
agreement executed

L8. The respondent contended

no agreement for

the said rules has

submitted that th

and the provisions o

agreement duly executed p o effect of tile Act.

Complaint no. 102 of 2021.

Realtors suburban Pvt. Ltd. and anr. vs union of India and ors.and has

observed as under:

"779' Under the provisions of Sec:tion 78, the delay in handing over the
possession would be counted Jrom the date mentioned in the agreement
for sale entered into by the promoter and the allotte, prlo, tu its
registration under RERA. Under the provisions of RERA, the promoter is
given a facility to revise the date of completion of project and declare the
same under Section 4. The RERA does not contemplate rewriting of
contract be6ween the flat purchaser and the promoter...,'

ty w.r.t. buyer's
of the Act
of the jurisdiction

Page?S of 44
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23.

24.

25.
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27. Admissibility of grace period: The promoter has proposed to hand over

the possession of the said unit within 36 months from the date of

commencement of construction and it is further provided in agreement

that promoter shall be entitled to a grace period of six months for

applying and obtaining completion certificatef occupation certificate in

respect of said floor. The construction commenced on 26.08.2010 as per

statement of account dated 24 The period of 36 months expired

on 26.08.20L3. As a matter promoter has not applied to the

concerned authority fo letion certificate/occupation

e promoter in the buyer's

28. Admissibility of delay at prescribed rate of

ssession charges at the

the promoter, interest for every month of delay, till the handing over of

possession, at such rate as may be prescribed and it has been prescribed

under rule 15 of the rules. Rule 15 has been reproduced as under:

Rule 15. Prescribed rate of interest- [Proviso to section 12, section
78 and sub-section (4) and subsection (7) of section 791(1) For the purpose of proviso to section 72; section 18; ancl sub-

sections (4) and (7) of section 79, the "interest at the' rate

be allowed to take

period of six months

erefore, the due date

Page 30 of44

HARERA
GURUGRAM



HARERA
GURUGRAM Complaint no. 102 of 202\

prescribed" shall be the State Bank of India highest marginal
cost of lending rate +20/0.:

Provided thot in case the state Bank of India marginal cost of
Iending rate (MCLR) is not in use, it shqtl be replaced by such
benchmark lending rates which the State Bank of India may fix
from time to time for lending to the general public.

29. The legislature in its wisdom in the subordinate legislation under the rule

15 of the rules has determined the prescribed rate of interest. The rate of

interest so determined by the legislature, is reasonable and if the said

rul.e is followed to award thg inl$iest, it will ensure uniform practice in

all the cases.

Page 31 of44
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34.

Complaint no. 102 of 202L
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l:i
lnly upon the date of offer

of possession. Therefore, in the interest of natural justice, they should be

given 2 months' time from the date of offei, of possession. These 2

months' of reasonable time is being given to the complainants l<eeping in

mind that even after intimation of possession practically they have to

arrange a lot of logistics and requisite documents including but not

limited to inspection of the completely finished unit but this is subject to

that the unit being handed over at the time of taking possession is in

Page 34 of 44
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37.

38.
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out in the builder buyer's agreement. However, strangely, the size of the

said park and pool has been considerably reduced, by the respondent.

The counsel for the respondent had denied the aforesaid contention of

the complainants.

39. The authority observed that as per clause 1.2(a) and (e) of the buyer's

agreement, following provisions have been made regarding pLC:

"7,2 Sale Price for SaIe of
(a) Sale Price
i. The sole price of the Unit tion") payable by the Allottee(s)

to lhe Company i, price ("Basic Sale Price") of
space(s) of Rs.25(t000/-,

' 44800/-, Infrastructure

Rs. 75000/-. Save as
'onsideration does not
's Agreement and the

I cost as may
time. The Allottee(s)
with respect to the

ke all payments in, time,
through A/c Payee Cheque(s)/

i. The proportionote amount of the preferential rocation charges ('pLC') for
certain Units in the Proiect and if the Allottee(s) opts for any such lJnit are
inclwded in the Total Consideration payable by the Attottee(s) as set out in
clause 1.2 (a) (i) above for the said Ilnit.

ii. The Totol Consideration for preferentiatty tocated llnit is calculated at
additional rate of os applicable for the unit located in the project The
Allottee(s) understands that if due to change in layout plan, the location of
any unil whether preferentially located or otherwrse ls changed to any
other preferential location, where the pLC are higher than the rate as

sl agrees that the
be made promptly

notice or demand for

Page 36 of 44
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43.

44.

HARERA
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complaint titled as vfrun' GilptaL.' ylisui' Emaar tuIGF Land Ltd.

(CR/4037/2019J wherein it has been held that the promoter is entitled

to charge VAT from the allottee for the period up to 31.03.2074 @ 1.050/o

(one percent vAT + 5 percent surcharge on VAT) under the amnesty

scheme. However, the promoter shall not charge any VAT from the

allottees/prospective buyers during the perio d 0t.04.2014 to 30.06.2017

ue w.r.t.

respondent. 
i

The authority has d of payment of HVAT in

Page 38 of 44
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45.

46.

47.
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(i0

vAT, if applicoble, levied or leviable in future on the Plol building or lJnit
or any part of the Project in proportion to his/her/their/its super Area
of the,Unit.

48. The authority after hearing the parties at length is of the view that

admittedly, the due date of possession of the unit was 26.0 8.2013 but the

offer of possession has been made only on 21,.71.2020. Had ther unit been

delivered within the due date or even with some justified delay, the

incidence of GST would not havq fallen on the allottee. Therefore, an
a, ti

additional tax burden with 1

49.

Complaint no. 102 of 2021,

Page 40 of 44
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be delivered on 1.10.2013 and the incidence o
thereafier on 01,02.2077. So, the complaina
discharge a liability which had acuued sole
fault in delivering timely possession of the
Authority would advise that the respondent
expert and will convey to the complainant
liable to pay as per the actual rate of VAT
the period extendlng upto the deemed date
70.70.2073."

50. In appeal no. 2L of 2079 titled as M/s Pivotal Infrastfucture pvt. Ltd.

Vs. Prakash Chand Arohi, Haryana Real Estate Appellate Tribunal, has

upheld the Parkash Chand si M/s Pivotal Infrastructure Pvt.

second 't dated:29:8.:2013 thb rleer1ed date of possession

51. Therefore, the delay in delivery of possession is the default on the part of

the respondent/promoter and the possession was offered on 27.7L.2020

and by that time the GST had become applicable. But it is settled principle

of law that a person cannot take the benefit of his own wrong/default. So,

the respondent/promoter is not entitled to charge GST from the

Page 41 of 44
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lll

iv.

V. The

no.102 of2027

possession (21.1L.2020). The arrears of interest

be paid to the complainants within 90 days fro

order as per rule 16(2) of the rules.

ii. Also, the amount of Rs.3,82,123/- so paid by the

complainants towards conlpensation for delay

so far shall

the date of this

ndent to the

n handing over

of proviso section 18[1) of

possession shall be adjusted towards the delay n charges

to be paid by the respo

the Act.

The complainants possessi of the unit in

as per sectionquestion withi this

19(10) of the es, if

Interest on m shall be

by thecharged at

respondent/ granted to the

as per sectioncomplainants in

Z(za) of the

charges in the t case. Thus, the

complainants are liable to pay the same.

The promoter cannot charge any HVAT the allottees/

17 as the samecomplainants for the period 01,.04.2014 to 30.06

was to be borne by the promoter-developer only. respondent-

from the

:r cleari.ng

promoter is bound to adjust the said amount, if

Page43 of44
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56.
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vii. The

tow

had

s

app

Comp stands

File be signed to

Y.t
(viiay

2.2022

with the dues payable by them or refund the amount if no

d are payable by them.

respondent/promoter is not entitled to charge any amount

GST from the compiainants/allottees as the liabillity of GST

become due up to the due date of possession as per the

bu s agreement.

ndent shall nything from the complainants

is not the part

not enti lding charges from the

lainants/ even after being part of

n'ble Supreme Court

n L4.1,2.2020.
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(Dr. K.K. Khanrilelwal)
Chairman


