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_ _ OR'DER
1. The present comp:'lain’c’ahas been .filed by the complainants/allottees in
Form CRA under section 31 of the Real Estate (Regulation and
Development) Act, 2016 (in short, the Act) read with rule 28 of the
Haryana Real Estate (Regulation and Development) Rules, 2017 (in short,
the rules) for violation of section 11(4)(a) of the Act wherein it is inter

alia prescribed that the promoter shall be responsible for all obligations,
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TR

responsibilities and functions to the allottee as per the agreement for sale
executed inter se them.

Since the buyer’s agreement has been executed on 27.03.2010 i.e. prior to
the commencement of the Act ibid, therefore, the penal proceedings
cannot be initiated retrospectively. Hence, the authority has decided to
treat the present complaint as an application for non-compliance of

statutory ' obligation on part of the promoter/respondent in terms of

W‘& 7,
@?9

section 34(f) of the Act ibid.

RS

B2 z,}
.-i

Project and unit relate%deta;ls T

The particulars of the ﬁirméct,,g tﬁ%g\ d‘ét}iﬁfs "hg sale consideration, the
B '-fi , o *
amount paid by tl‘?e 'complamants date o}\ P posed handing over the

possession, delay pénod if a’nypzhakfe 3: %alled in the following
2 1 | ‘1 N
- ' rd @ L i
. i A [ | . i [T A
tabular form: X U N [ | J &
3 £ B —
S.No.| Heads N A 1 L \.»1”i|;fﬁt_matlon
i 5 Project name and location = _§;§_§'*:*I"Eﬁ1erald Estate Apartments at

«"'Emerald Estate” in Sector 65,

FZ 499 ﬁcres

| s - , Haryana.
E"‘ L) ‘_L;' __‘_fsssg
Projectarea = | i L W N

Nature of the p‘f"o]‘ect s SN '“thbu?hogsmg colony
=15 \

4, DTCP license nd. and" ﬁahdlty Status |06 of 2008 dated 17.01.2008
: Valid/renewed up to 16.01.2025

o Name of licensee Active Promoters Pvt. Ltd. and
cthers, C/o Emaar MGF Land Ltd.
6. HRERA registered/ not registered “Emerald Estate” registered vide

no. 104 of 2017 dated 24.08.2017
for 82768 sq. mtrs.

HRERA registration valid up to 23.08.2022
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% Occupation certificate granted on 11,11.2020
[annexure R10, page 129 of reply]
8. Provisional allotment letter dated 24,09.2009
[annexure RZ, page 40 of reply]
9. Revised allotment letter 15,03.2010
[annexure R4, page 42 of reply]
10. | Unit no. EEA-J-F10-05, 10% floor, building
no. |
[annexure Al, page 21 of
complaint]
11. | Unit measuring 1020 sq. ft.
31 | [Page 21 of complaint]
12, |Date of execution of Eﬁyel 's | 27,03.2010
agreement <71 ,[aqnexure Al, page 19 of
A A ;_Icompéaint]
13. | Paymentplan /% - " "'Cohstruction linked payment plan
[adnexupe Al, page 52 of
| ..jcomplamt]
14. |Date  of 1(:6 mencement of [126,08.2010
construction ‘@S; er statement of ‘ b
account dated*_f4032021 at page t &/
125 of reply _“'3;': A YN
15. | Complainants Eé‘é subsequent {The names of the complainants
allottees pwere endorsed on the buyer’s
agreement on 14.05.2012 in
9 pwi‘suance of agreement to sell
L | . |dated $27.032012  executed
between the complainants and the
| Jonkmal allottees (Mr. Ramandeep
| ‘Chawla‘and Deepti).
16. | Due date of delivery of possession as | 26.08.2013
per clause 11{(a) of the said
agreement i.e. 36 months from the [Note: Grace period is not

date  of commencement of
construction (26.08.2010) + grace
period of 6 months, for applying and
obtaining the completion certificate/
occupation certificate in respect of
the unit and/or the project.

[Page 34 of complaint]

included]
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17. | Total consideration as per statement | Rs.44,32,008/-
of account dated 24.03.2021 at page
125 of reply
18. |Total amount paid by the | Rs.44,69,209/-
complainants as per statement of
account dated 24.03.2021 at page
126 of reply
19. | Date of offer of possession to the | 21.11.2020
complainants [annexure A3, page 57 of
complaint]
20. | Delayin hanclmg over possession 7 year 4 months 26 days
w.e.f, 26.08.2013 till 21. 01. 2 21 -
date of offer of possession 5 = /7 5
(21.11.2020) + 2 months | ';ém %5
21.

Delay compensaﬁon@lready id by lgR‘s»;%,82,123,/-
the respondent a5 pefstatene t oR ;"

account dated 241.03 %021 at gage L \‘ ?S

Facts of the complalr'lt \ % ]

125 of reply | %
aal A\

—
<
The complainants ha'i'e made tfle foll wmg su b ljsmns in the complaint:

i

05 (tenth floor) adm%asur'ng ﬁﬂéﬂ""&q ft. in the project of the

Apartment” situated at

respondent knaWn aals ‘;Ei‘herald tef
Sector-65, Gurugra ?{awana Wai’.oked by Mr. Ramandeep
Chawla and Ms. Deepti, in th&year 2d09 '}‘vhereafter on 27.03.2010,
Mr. Ramandeep Chawla and Ms. Deepti entered into a buyer's

agreement with the respondent, by virtue of which the respondent

allotted the subject apartment along-with car parking space in the

said project.
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il

Iil.

That the total cost of the apartment is Rs.44,32,008/- only and since
it was a construction linked plan, hence the payme?t was to be made
on the basis of schedule of payment provided by the respondent. The
complainants had made the entire payment towards the cost of the
apartment, and nothing is due and payable by them. In fact, a sum of
Rs.79, 649/- which was lying in the credit balance of the
complainants has been adjusted by the respondeqt towards cost of
stamp duty and reglstratloﬁ““’charges Also, the cqmplamants were
entitled to get a sw of Rerg 519/-" towards early payment rebate
scheme 1ntroduced by‘@tlgeu f..eipondentaand which amount was even
reflected in tl;e’{Sp;eVIOu;s ttatement of “accounts issued by the
respondent, howe%/er the said amount was reduced to Rs.4,225/- by
the respondent umlaterally ém its altest 'statement of accounts

'&.t

without any rhyme or reason. The complainants, without any
Ny, ¢ %‘ i

default, had been time_ly paylng- the instalments towards the

ol

and when deman&ed )y the respondent. The balance
1A Ve

property, as
payment was to be. made at the tlme of offermg of possession.

That as per the-clause 11[a) of the said buyer’s agreement dated
27.03.2010, the respondent had categorically stated that the
possession of the said apartment would be handed over to the
complainants within 36 months from the date of commencement of

construction and development of the unit, with a further grace

period of another 6 months but the respondent never intended to
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keep its promise and upon the complainant’s enquiry regarding the
projiq:ct status via emails, the latter used to hoodwink the
com#nlainants by giving false deadlines to complete the project.

That the said buyer’s agreement is totally one sided, which impose
completely biased terms and conditions upon the complainants,

thereby tilting the balance of power in favour of the respondent,

which is further manifest from. the fact that the delay in handing

over the possession by thé" &Qqngent would attract only a meagre

\n;l

penalty of Rs.5/ per, sq ft épn.

il R per area of the flat, on monthly
basis, whereas the> pen%lty for ?ﬁlfg;e 7tql take possession would

%

A Y

¢ / \
attract holdmg cJ‘larges of Rs.50 / per ?‘t and 24% penal interest

\

&

-
on the unpaid amount of mstalmem due @é respondent.

That the respondent has compro‘mlsed‘w'lth- levels of quality and is
2

guilty of mis- sel‘lmg There are varlo,ys d%\natlons from the Inltlal

representations and the cg@plalnan{ were charged additionally for

PLC whereas 'I\;leiﬁt FIE th"at was,@p“ -ise&! by the respondent was

L

never dellvergd to the complamants. The . respondent marketed
luxury high ehd apartments bﬁt has ccﬁﬁpromlsed even with the
basic features, designs and quality to save costs. The structure which
has been constructed on face of it is of extremely poor quality. The
construction is totally unplanned, with sub-standard, low grade,

defective and despicable construction quality.
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Vi.

vii.

viii.

ix.

That the respondent has duped and misled the complainants by
charging a hefty sum of Rs.2,81,265/- towards preferential location
charges on account of the unit being park and pool facing which is
clearly spelled out in the builder buyer’s agreement. However,
strangely, the size of the said park and pool has been considerably
reduced, by the respondent.

That that due to the delay dﬁd lapses on the part of the respondent
in handing over the possesg}on of the property, the complainants
have been addltlonally burdgped to pay the HVAT (post 2014)
amounting to Rs 10 9662’ and GST of Rs.1,59, 240/- on the cost of
the property, \ﬁ!hich was 1ntroduced much ‘lately and ought not to be
paid by the quwgp_‘]amants had the H_o_ssesslon of the property been
offered in the Februg@ry 2014 i.e. the du&!a d_ate‘ of possession.

That the respoﬂé%fi‘l} had Bjromisgd to _ﬁ."'cornplete the project by
February 2014 inclﬁfiing tfie;grace:é‘mi’od of six months. The buyer’s
agreement qu egeggged on 27.03.2010 and the possession of the
apartment wé; _ﬁnlally | Pffeﬁed on 21;.11.2020 which resulted in
extreme kind of mental distréss, [;ain and agony to the complainants.
That the complainants vide their emails addressed to the respondent
had asked to indemnify them, for the delay in handing over the
possession of the apartment but the respondent company had
indemnified the complainants as per the buyer’s agreement and had

only offered a meagre sum of Rs.3,82,123/- and that too after the
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deduction of three months period towards Force Majeure on account
of Covid-19 pandemic, which is not applicable to the present case as
the delay in handing over of the possession of the property is solely
attributable to the respondent. It is worth mentioning here that the
panqemic situation has taken place much after the due date of
possiassion as committed by the respondent in the buyer’s
agreement and hence cannot take advantage of its own wrongdoing.

In fact, the complamarits%through their emails had demanded

.!‘w'_

compensation as per the Act bu‘i:whe respondent company had
4

miserably failed to accede td thew 1&%’6@' e request and has turned
| e
a deaf ear. Tfe respondent had comm d gross violation of the

provisions of sedtion 18(1) of the Act by nﬁ? handmg over the timely

possession oE the ﬂat in questlon and% not giving the delayed
i ‘b“'

possession interest to the complamffnts as er provisions of the Act.
|,4{'-

Relief sought by the co mp‘lalnants

The complainants have filed the%,_.pre"sent;«!i:.g%}n N

ant for seeking following

™
.

reliefs: s ¥ J

i.

DA
Direct the respondent to handover %he pols:sessmn of the property in
question to the complainants, in time bound manner and direct the
respondent to pay interest @18% p.a. as interest towards delay in
handing over the property in question as per the provisions of the

Act and the rules.
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il. Direct the respondent to return PLC charges of Rs.2,81,265/- as per

provisions of the Act and the rules.

lii. Direct the respondent to return the HVAT (post 2014) amounting to
Rs.10,966/- and GST amount of Rs.1,59,240/- charged from the
complainants as per provisions of the Act and the rules.

iv. Direct the respondent to pay a sum of Rs.5,294/- to the
complainants towards the balance amount of Early Payment Rebate.

v. Pass such order or furtherl oi&er as this hon’ ble authority may deem
fit and proper in the facts ami c1rcumstances of the present case.

> § o | L j PAL 1
On the date f hearing,. h -“authorlty explained to the

‘,u

respondent/promqter about the contravenhon as alleged to have been
committed in relatzlon Uo section 11(4)(a) of the-Act and to plead guilty or
s \ ¢ I

not to plead gullty .' ; |

@&iﬁ&*

g

Reply by the respond%n‘t_ » 2 P
The respondent has r{zli'ised@ ggei_:t_a_in; pjrelilminary objections and has
contested the preségnt:}:om' plaint 311 thg fi%j]lobving grounds:

i. That the complQ}nants have filed Ithel present complaint seeking,
inter alia, mtereSt and compensatlon for alleged delay in delivering
possession of the apartment purchased by them.|It is respectfully
submitted that such complaints are to be decided bl the adjudicating
officer under section 71 of the Act read with rule 29 of the rules and

not by this hon'ble authority. The present complaint is liable to be

dismissed on this ground alone. Moreover, it is respectfully

Page 9 of 44



¥ HARERA

Y

il.

J08 GURUGRAM Complaint no. 102 of 2021

submitted that the adjudicating officer derives his jurisdiction from
the central act which cannot be negated by the rules made
thereunder.

That the present complaint is based on an erroneous interpretation
of the provisions of the Act as well as an incorrect understanding of
the terms and conditions of the buyer's agreement dated
27.03.2010. That the provxsmns of the Act are not retrospective in
nature. The provisions of th’é Affca.nnot undo or modify the terms of
an agreement duly execm:edl prlér”t% coming into effect of the Act.
That merely becﬁuse the Act appliesft‘b ongoing projects which are
registered Wltﬁ {"he authorlty,'thzg Act canﬁot be said to be operating
retrospectively. The prov131ons of the Act relied upon by the
complainants fdr sgeklng mterest c.%nnat be called in to aid in
derogation and" 'n“ negatlon of ﬂf’g “Pi'fnwsmns of the buyer's
agreement. The 1nterest 15 coinpei%Satory in nature and cannot be
granted in derc gatlorl and 1gn01‘anCE'

$ v
s
F g b

agreement. The, mte_rest for the al_legetit d_élay demanded by the

'-'thgprovisions of the buyer’s

| )/
complainants is: beybnd the scf’:pe‘i‘ of fl"ié"bUyer’s agreement. The
complainants cannot demand any interest or compensation beyond
the terms and conditions incorporated in the buyer’s agreement. The
interest for the alleged delay demanded by the complainants is
beyond the scope of the buyer's agreement. The complainants

cannot demand any interest or compensation beyond the terms and
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conditions incorporated in the buyed’s agreement. Moreover, the
complainants cannot demand any amount for the period during
which no association subsisted betwepn the complainants and the
respondent.

That Mr. Ramandeep Chawla and Ms.\Deepti (hereinafter “original
allottees”) vide application form dateb 27.08.2009 applied to the
respondent for pr0v1510nal @]lotment bf a unit in the project. The
original allottees, in pursugnce of the aforesaid application, were
allotted an 1ndepenc19nt umt bg?ﬁ%n% no. EEA-L-F10-05 in the project
vide prowswnal %llotment 7 fetter datgd 18.09.2009. The original
allottees conscmnsly and WIIlfully opted for a construction linked
plan for rernlttance of the sale consmeratlon for the unit in question

full

and further repfeseﬁted to respon.clet‘pt @at the original allottees
% Py ‘x% : .

shall remit every%r%tallment on tlme as per the payment schedule.

That on account of change§ m the layout plan, the location of the unit

mal allottees had een c¢hanged and consequently,
9 l{ )
the unit numher lmtlally allotted to the original allottees was

renumbered to EEA-]—FI 0-05 1ocated on the 10% floor. The buyer’s
agreement dated 27.03.2010 was executed between the original
allottees and respondent.

That thereafter the complainants approached the original allottees
for purchasing their rights and title in the unit in question. The

original allottees acceded to the request of the complainants and
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agreed to transfer and convey their rights, entitlement and title in
the unit in question and executed an agreement to sell dated
27.03.2012 with the complainants. Furthermore, the respondent, at
the time of endorsement of the unit in question in favour of the
complainants, had specifically indicated to the complainants that
being the assignee of the original allottees they would not be entitled
to any compensation for delay, if any. The said position was duly

'l:'i' xaf

accepted and acknowledge& by the complainants. The complainants

are conscious and ayare oifhe act'that they are not entitled to any
L AR c’ﬁ ’
PR

right or claim" agamst respoﬁtien& ﬂ‘ he complainants have

intentionally dlstorted the real and true facts and have filed the

present complaint in order to harass the respondent and mount

H B 5
¥ O

undue pressure u-poff] it L I J&
v. That the compleiina;té%had defail_.ltéd..;fh& femittance of installments
on time. The respogdent'wa:ls com-béﬁliled to issue demand notices,
reminders etc. callmg upon the. co&%auﬁnts to make payment of
outstanding amounts payable by the , complamants under the
payment plan/mstalment plan opted -by them. However, the
complainants despite having received the payment request letters,
reminders etc. failed to remit the instalments on time to the
respondent. Statement of account dated 24.03.2021 as maintained

by respondent in due course of its business reflects the delay in
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remittance of various instalments on the part of the original
allottees.

That it is categorically provided in clause 11(b)(iv) of the buyer’s
agreement that in case of any default/delay by the allottees in
payment as per schedule of payment incorporated in the buyer’s
agreement, the date of handing over of possession shall be extended

accordingly, solely on responglent s discretion till the payment of all

S .
‘\$P'§'-

outstanding amounts to th% satlsfactlon of respondent. Since, the

complainants have conscmusly defaulted in timely remittance of the

#

instalments as Wel[ as reframed fmm obtammg possession of the
F\

unit in questh%l the date of dehvery of pessesswn is not liable to be

determined in the manrier sought to be done in the present case by

Ie G |'\

the complamapté Furt@ermore clatﬂise ‘13.of the buyer’s agreement
W "a 9

provides that compegsatlon for any delay in delivery of possession

shall only be given to such allottees’ who are not in default of their

obligations e%wged und%? the agreement and who have not
4 B ;

defaulted in payment of 1nstalments as per the payment plan

incorporated in the agreement. In case of delay caused due to non-
receipt of occupation certificate, completion certificate or any other
permission/sanction from the competent authorities, no
compensation or any other compensation shall be payable to the

allottees.
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That the time period utilised by the concerned statutory authority to
grant occupation certificate to respondent needs to be necessarily
excluded from computation of the time period for implementation of
the project. Furthermore, no compensation or interest or any other
amount can be claimed for the period utilised by the concerned
statutory authority for issuing occupation certificate in terms of the

dent had submitted an application

-z __ “occupation certificate before the

concerned statutory ’aufhorlct:y‘ (

issued in favour: of ﬁle‘f%sp”

Vol. lI/AD(RA#EOEO/ZOO%‘dated 11. .ﬁé 20. It is submitted that

once an apphcaﬁan is sub%it{g’b

’?Qt‘lon certificate was thereafter
,l.l i?‘a ] &

respondent ceasps t& xercls&any Col

of occupation Ee gate 1s tl:!,le Q
i' ’ 1'

statutory authomty and. ’the {respédent cannot exercise any

influence oveﬁ the ame. _Thus, f 1m§ period utilised by the

concerned statutory authorlty to g pE occupation certificate to
respondent néeds to‘ be ne%.esszrhi excl ﬁi from computation of
the time period for implementation of the project.

That the project got delayed on account of various reasons which
were/are beyond the power and control of the respondent and

hence, the respondent cannot be held responsible for the same.

Firstly, there were defaults on the part of the contractor (M/s B L
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Kashyap and Sons). The contractor was not able to meet the agreed
timelines for construction of the project. The progress of the work at
the project site was extremely slow on account of various defaults on
the part of the contractor, such as failure to ‘deploy adequate
manpower, shortage of material etc. and hence, the respondent
cannot be held responsible for the same. Secondly, the National
Building Code (NBC) was rewsed m the year 2016 and in terms of
the same, all high rise buil &gs@(le buildings having height of 15
mtrs. and above), u;re%pecwfe of the area of each floor, are now
required to have’ two. stair c%ses iFur'thermore it was notified vide

4 h“ §®&% 53. \ ‘\
shed jon 15:03. 2017 that th‘e prowsnons of NBC 2016

E :-
- {

supersede thg )se 0 NBC 2005 The rlequndent had accordingly sent

Gazette publish

representatlons % tarious authorlt? sllc{entlfymg the problems in
constructing a SBQGnd Stalrcase Eventually, SO as to not cause any

further delay in the proyect a'nd so as to avoid jeopardising the safety

fhe buﬂdmgs T que,gtion the respondent had

taken a decxslolk to go#ahead and cor:struct the second staircase.
However, due‘ to’ the 1mpelldmg BI,. Kashyap (contractor) issue of
non-performance, the construction of the second staircase could not
be started as well. Also, the arbitration proceedings titled as B L
Kashyap and Sons Vs Emaar MGF Land Ltd. are pending before
Justice A P Shah (retd.), Sole arbitrator and vide order dated

27.04.2019, the hon'ble arbitrator gave liberty to the respondent to
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appoint another contractor w.e.f. 15.05.2019. It is evident from the
aforesaid, that the respondent had been diligently pursuing the
matter before the sole arbitrator and no fault can be attributed to
the respondent in this regard. A force majeure situation that had
arisen on account of which the respondent was unable to fulfill its
obligations till the situation persisted.

ix. That the complainants

e "._t,,. £ fl

ii"“

delayed paymenr chhrgéé’ anﬂ té c@m Pét e necessary formalities/
ey

documentatlorf ﬁecessary fer‘ handove.—: ‘the unit in question to

gciously refrained from

I . .
: s@_ﬁ. The complainants did

not/do not havé aﬁe -_ atw Eun}s
e (
requisite for obtaining poSsesmg.nm erms of the buyer’s agreement

and thus refra%:ela ﬁﬁﬁg ﬁ%inmg PR

Therefore, there is no equlty in fqvm{ g éomplainants.
bee

remit the balance payments

of the unit in question.

x. That the prcqect of the respondeﬁt ﬁ{a rlbgistered under the Act

and the rules. Registration certificate was granted by the Haryana
Real Estate Regulatory Authority vide memo no. HRERA-
482/2017/829 dated 24.08.2017. Without admitting or
acknowledging in any manner the truth or legality of the allegations

levelled by the complainants and without prejudice to the
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Xi.

Xil.

contentions of the respondent, it is respectfully submitted that the

complaint preferred by the complainants is devoid of any cause of

action. It is submitted that the registrakion of th;e ﬁroiect is valid till

23.08.2022 and therefore cause of aclrion, if any, would accrue in

favour of the complainants to prefer a complaint if the respondent
|

fails to deliver possession of the unit in question within the aforesaid

period. wBS A |

That the respondent has pgl /] 'lgamount of Rs.22,496/- as benefit on

'i
k,ﬁ-" -:4‘,*

account of Anti-P ﬁtihg. Wld Rend |225/ on account of Early
2% A

@R} :Furﬁ)ermore, fm amount of Rs. 3,82,123/-

Payment Rebate’

r 2D

has been cr'dlted by the respondent to the account of the

cornplamants Ias a gesture of goodw1ll at the time of offer of
possession. ]Wléth[eut pre}udlce to tl-*e rights of the respondent,
delayed mteresb IE any has to calcu}lated only on the amounts
deposited by the alfzttees/complamants towards the basic principle
amount of the. Iurﬁt }Buestibn and%no'lt on any amount credited by

the respondel}t, or.any-payment, made l:uy the allottees/complainants

towards delayed pLyment charges ;:r afny taxes/statutory payments
etc. |

That outstanding amount is liable to bé| paid by the complainants to
the respondent is Rs.3,95,266/- inclusive of holding charges, CAM,
stamp duty charges and E-challan charges. Balance amount, if

payable by the respondent, shall be refunded to the complainants at
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the time of registration of the conveyance deed in their favour. It is
wrong and denied that the complainants are/were entitled to an
amount of Rs. 9,519/-. It is further submitted that the complainants
have intentionally refrained from obtaining possession of the unit in
question.

It was denied that the respondent has not provided the facilities for

which the PLC has been charged from the complainants. The

. zt‘[‘leurespondent is a matter of record. It

Lo

o o
was denied that the respondenﬁhad made any representation to the

quantum of PLC charged‘:.“:-;'

complainants regaramg fhe: arealﬁ‘ﬁ fhe pgrk/pool It is wrong and

\__ n..-\

0

denied that thé area of the park /pool 15\7313 small and inadequate or

has been reduceyd- by the ?esponden__g mgthg manner alleged by the

.1 ,
; VAW ! jg b
complainants.’ ! |

S

That the complainants are under a ﬁé‘ﬁl and contractual obligation

-{
to pay all the taxes leweg in respect of the unit in question. It is

wrong and deﬂiie;l thatfth§ Ebmplam%%

 to pay an amount of Rs.

o

1,59,240/- or any part thereof.. as,l addltlonal amount to the
respondent. It"is*"wrdng'ahd derﬁedktﬁaf f:@ HVAT and GST leviable
in respect of the unit in question are not liable to be paid by the
complainants. It has been unambiguously stated in the buyer's
agreement that the taxes pertaining to the unit in question are

separate and independent charges which are liable to be paid by the

complainants apart from the sale consideration of the unit in
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question. In any event, the said charges are levied by the
Government and payable to the concerned statutory authority. The
respondent does not derive any advantage by collecting any taxes
from the concerned allottees. The complainants have always been
conscious and aware of the aforesaid facts and are needlessly

distorting the real and true facts of the matter in order to generate

an unwarranted controversy

xv. That several allottees hav -,:"defaulted in timely remittance of

J-'f

payment of mstallments Mhmh was,_an essential, crucial and an

#

indispensable reqmrement for conceptuahsatlon and development

e.‘} #

of the pr0]ect ln Questlon Furthermore wglen the proposed allottees

default in theh_lr ,pgymeﬁts as per schedule agreed upon, the failure
|

has a cascadmg effect on the opet}atlons and the cost for proper

A !

execution of the project increases eXponentlally whereas enormous
4 §

business losses befall upon the respondent The respondent, despite

default of sevejral_"

lloﬁees, Has 'dilig'enﬂy and earnestly pursued the
development of the project-yin questipn and has constructed the
project in qué’stic‘iri as eipedvi.tiously; as possible. It is submitted that
the construction of the tower in which the unit in question is situate
has been completed by the respondent. The respondent has already
delivered possession of the unit in question to the complainants.
Therefore, there is no default or lapse on the part of the respondent

and there in no equity in favour of the complainants. It is evident
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10.

from the entire sequence of events, that no illegality can be
attributed to the respondent. Thus, it is most respectfully submitted
that the present complaint deserves to be dismissed at the very
threshold.

Jurisdiction of the authority

The preliminary objections raised by the respondent regarding

@n the present complaint stands
rejected. The authority obsery';'f:_" \ﬁi __L-')ift has territorial as well as subject
e

matter jurisdiction to atyudfcate fhe p"i‘esgnt complaint for the reasons

jurisdiction of the authority toﬁ]}t

J

given below.
T A

A
cli%i 14.12.2017 issued by
2\ the jurisdiction of Real
ﬁ' entire Gurugram District

for all purpose with OfﬁCES" swuageﬁ &Gﬂf/gram In the present case, the

E.I Territorial ]u{i&ﬂlcﬁon
As per notlﬁcatloﬁnim 1/92 20; 7 iTC.
Town and Country‘PTam(i:n'_

Estate Regulatory Auﬁmﬁ_”l

project in questno? is SLtuateﬁ Mtﬁm anning area of Gurugram

I 1 r

District, therefore this authonty has camg,[etle terrltorlal jurisdiction to
|
deal with the prese\'nt‘f:onfp’la‘in‘t-‘é -/ | "L A

E.Il Subject-matter jurisdiction

Section 11(4)(a) of the Act provides that the promoter shall be
responsible to the allottee as per agreement for sale. Section 11(4)(a) is

reproduced as hereunder:

Section 11
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11. So, in view of the provisions of

(4) The promoter shall-

(a) be responsible for all obligations, responsibilities and functions
under the provisions of this Act or the rules and regulations made
thereunder or to the allottees as per the agreement for sale, or to
the association of allottees, as the case may be, till the conveyance
of all the apartments, plots or buildings, as the case may be, to the
allottees, or the common areas to the association of allottees or
the competent authority, as the case may be;

Section 34-Functions of the Authority:

34(f) of the Act provides to ensure compliance of the obligations cast
upon the promoters, the allottees and the real estate agents under this Act and
the rules and regulations made thereunder

‘{.Act,quoted above, the authority has

complete jurisdiction to de 'd& .&;Pco}n}alamt regarding non-compliance

of obligations by the );n( @%er %s;&per ﬂrpg‘ismns of section 11(4)(a) of
the Act leaving a?idh cﬁmpensﬁnon whu;ihjls to be decided by the
iﬁ:‘

adjudicating offic rsued by tl;:e com plalnants at a later stage.

Findings on the o n§ raiseﬂ by the resppndent

h} \-'

F.I Objection rega;Qing exclusion otﬁlwé’mken by the competent
authority in ﬁmptpsﬂngdthe apphc’atlon and issuance of
occupation certificate = i

12. As far as contention of the respondent ‘with respect to the exclusion of

time taken by the % %{;nt aut oellty Eproaegmg the application and
issuance of occupgtlo*n cértlﬁcaﬁe is' coﬁcernéd the authority observed
that the responder\;t hl';a;d épplled .for-' grant of occupanon certificate on
21.07.2020 and thereafter vide memo no. ZP-441-Vol.-
I1/AD(RA)/2020/20094 dated 11.11.2020, the occupation certificate has
been granted by the competent authority under the prevailing law. The

authority cannot be a silent spectator to the deficiencies in the

application submitted by the promoter for issuance of occupancy
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13,

certificate. It is evident from the occupation certificate dated 11.11.2020
that an incomplete application for grant of OC was applied on 21.07.2020
as fire NOC from the competent authority was granted only on
25.09.2020 which is subsequent to the filing of application for occupation
certificate. Also, the Chief Engineer-1, HSVP, Panchkula has submitted his
requisite report in respect of the said project on 22.09.2020 and
24.09.2020. The District Town,t Elal;}per, Gurugram and Senior Town
Planner, Gurugram has submlttl" h
21.09.2020 and 23.09 ;ozo . ;F :
submitted on 21.07. 2022r wal'§ mf:ompIébe{ n mcomplete application
g £ g

isno apphcatmn m&the eyes of law:

g
|

4.10.4 of the said Code after repgigg of.apﬁ(zatlon for grant of occupation

certificate, the con'%p §en§ &uthggity ma%

60 days, its decision for g{axxt/ refusal o§ pe§m1s51on for occupation

of the building in Porm BR-VIL-In tl'fe p -ase, the respondent has
completed its application for occupation certificate only on 25.09.2020
and consequently the concerned authority has granted occupation
certificate on 11.11.2020. Therefore, in view of the deficiency in the said

application dated 21.07.2020 and aforesaid reasons, no delay in granting
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14.

15.

16.

occupation certificate can be attributed to the concerned statutory

authority.

F.II Objection regarding handing over possession as per declaration
given under section 4(2)(1)(C) of RERA Act.
The counsel for the respondent has stated that the registration of the

project is valid till 23.08.2022 and therefore cause of action, if any, would

accrue in favour of the complainants to prefer a complaint if the

respondent fails to deliver possesalon ef the unit in question within the
aforesaid period. That the enﬁ; -eg;t to claim possession or interest
would arise once the dpﬁ@ss_essphh *has,{not been handed over as per
declaration given b ﬂ':r?"r inegrju:ader sec;tmn 4(2)(1)(C). Therefore,
next question of 'él"é:mon is whether the respondent is entitled to

avail the time giv

toj\lt by the ¢ authonty at the time of registering the

’ | | I -
project under sectlén 3 &4 of the Act. . o
% ' “:Li_“‘ t l | ) RQ&

It is now settled law t‘ﬁan\mqpr i gnsjhf the Act and the rules are also

applicable to ong pr%)ect a.Bd the {erm ongomg project has been
defined in rule Zz‘i

e @les Tﬁ,e me;w as well as the ongoing
project are requir{d_tg Pg yeg'i;etglged thb;;gepgipn 3 and section 4 of the
Act.

Section 4(2)(1)(C) of the Act requires that while applying for registration
of the real estate project, the promoter has to file a declaration under

section 4(2)(1)(C) of the Act and the same is reproduced as under: -

Section 4: - Application for registration of real estate projects
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(2) The promoter shall enclose the following documents along with the
application referred to in sub-section (1), namely: —........

(1): -a declaration, supported by an affidavit, which shall be signed by the
promoter or any person authorised by the promoter, stating: —

(C) the time period within which he undertakes to complete the project
or phase thereof; as the case may be...."

17. The time period for handing over the possession is committed by the

builder as per the relevant clause of buyer’'s agreement and the

commitment of the promoten@;ﬂ: )

ﬁie

unit is taken accordmgly ’l%

handing over of possession of the

W

‘timeline indicated in respect of

.l

ongoing project by the pro tﬂrz_;}wi‘ﬁl% making an application for

f A LS el -
registration of the’ pro;é’et Eloes nét cha’ug the commitment of the

J
promoter to hand over the p05593510%y the uedate as per the buyer’s

agreement. The new tlmehne as mdm?éd j};y the promoter in the

i
declaration under sect;o%‘ll-[Z](l) (€) 1s

,gh%,new timeline as indicated

by him for the compl_et'lqn @‘f ma prq}écgaﬂﬁhough penal proceedings

:ﬁmeetmg the committed
noter fails to complete the

o - ._ ™, g ‘;'\ A
project in declared t'i'!nEIEPEF-'theh‘»he';iS Q’qb[‘e ?s{r penal proceedings. The

"-quﬂr

shall not be mmati:l agamst l:he bmlde fo

due date of possession ut n@
due date of possession as per the agreement remains unchanged and
promoter is liable for the consequences and obligations arising out of
failure in handing over possession by the due date as committed by him
in the buyer’s agreement and he is liable for the delayed possession
charges as provided in proviso to section 18(1) of the Act. The same issue

has been dealt by hon’ble Bombay High Court in case titled as Neelkamal

Page 24 of 44



HARERA

S GURUGRAM Complaint no. 102 of 2021

18.

19.

Realtors Suburban Pvt. Ltd. and anr. vs Union of India and ors. and has

observed as under:

“119. Under the provisions of Section 18, the delay in handing over the
possession would be counted from the date mentioned in the agreement
for sale entered into by the promoter and the allottee prior to its
registration under RERA. Under the provisions of RERA, the promoter is
given a facility to revise the date of completion of project and declare the
same under Section 4. The RERA does not contemplate rewriting of

contract between the flat purchaser and the promoter...

F.IlII Objection regarding jurisdiction of authority w.r.t. buyer’s
agreement executed pnontgnoming into force of the Act

The respondent contended that: 'ﬁfhoirlty is deprived of the jurisdiction

to go into the mterpretatron ef' or ri’ghts of the parties inter-se in

& I

accordance with the buyer s agreement exeeuted between the parties and
/&
no agreement for salé as referred to under the provisions of the Act or

the said rules has {veen% execlted inter se. partles The respondent further
’, 1 |
submitted that the*prevrmegls of the AC':I are net retrospective in nature
‘@ G

and the provisions of th ﬁct cannot undp or modlfy the terms of buyer’s

agreement duly executed priér toic:o"mmg" nto effect of tl+e Act.

The authority is of"th _‘

1ew hat t"he Act %owhere provides, nor can be so

4 i

construed, that all prewous agreements, will be re-written after coming

into force of the Act. Therefore, the provisions of the Act, rules and

agreement have to be read and interpreted harmoniously. However, if the
Act has provided for dealing with certain specific provisions/situation in
a specific/particular manner, then that situation will be dealt with in
accordance with the Act and the rules after the date of coming into force

of the Act and the rules. Numerous provisions of the Act save the
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provisions of the agreements made between the buyers and sellers. The
said contention has been upheld in the landmark judgment of Neelkamal
Realtors Suburban Pvt. Ltd. Vs. UOI and others. (W.P 2737 of 2017)
which provides as under:

“119. Under the provisions of Section 18, the delay in handing over the
possession would be counted from the date mentioned in the
agreement for sale entered into by the promoter and the allottee
prior to its registration under RERA. Under the provisions of

RERA, the promoter cility to revise the date of
completion of project same under Section 4. The
RERA does not conte ng of contract between the
flat purchaser and the

122. We have already discu bove stated provisions of the

discussion made at the

20. Also, in appeal nc Developer Pvt. Ltd.
Vs. Ishwer Singh .2019 the Haryana Real

“34. Thus, keeping in view our aforesaid discussion, we are of the
considered opinion that the provisions of the Act are quasi
retroactive to some extent in operation and will be applicable to
the_agreements for sale entered jnto even prior to coming into

operation of the Act where the transaction are still in the process

mnletinn Heners in cac
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rate of compensation mentioned in the agreement for sale is
liable to be ignored.”

21. The agreements are sacrosanct save and except for the provisions which

22.

have been abrogated by the Act itself. Further, it is noted that the builder-
buyer agreements have been executed in the manner that there is no
scope left to the allottee to negotiate any of the clauses contained therein.
Therefore, the authority is of the view that the charges payable under
various heads shall be payable as. ger the agreed terms and conditions of

s
the buyer’s agreement sub]e;;tf (

l‘h,e condition that the same are in

accordance with the iplfans/pemﬂssmqs approved by the respective
- ";\1 .-I'_,‘

departments/compgteh%authanﬂes and are q,ot in contravention of the
~ 4 A<

Act and are not uni rg@sonable or exorbltant in nature

{ - 1 1
i

F.IV Whether tlie‘;:- ; bequent allotteq who had executed an

indemnity-cum=und e'i'takiné wit wramfer clause is entitled to
claim delay p s ssion char
The authority has dec d‘eég the, fgltle--

: nt; off“ delay possession charges

)
under proviso to section 18{1) oi'l the Act to a subsequent allottee in the

complaint titled T _ ?’w—l Gu{wta Vi r.sfim;l E?naar MGF Land Ltd.
(CR/4031/2019). The complamants m the present complaint are
subsequent allottee and’ have purchased the unit in question from the
previous allottees vide agreement to sell dated 27.03.2012 and
thereafter, their name was endorsed on the buyer's agreement on

14.05.2012. In terms of the order passed by the authority in complaint
titled as Varun Gupta. Versus Emaar MGF Land Ltd. (CR/4031/2019),
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23.

24,

25.

the allottee is entitled to delayed possession charges w.e.f. due date of
handing over possession as per the terms of the buyer’s agreement.
Findings on the reliefs sought by the complainants

G.I Possession and delay possession charges

Relief sought by the complainants: Direct the respondent to handover
the possession of the property in question to the complainants, in time

bound manner and direct the rgsgondent to pay interest @18% p.a. as

! ‘:V'._:;'L'{i;’

interest towards delay in har{f g ﬂ_gr the property in question as per
AT
the provisions of the Act gnd the ‘Iqu \
A s btk ‘h %ﬁ
In the present compldint, ;he ccwm ‘lam lintend to continue with the
£ ‘9& % "’z
project and are segkmg delay possession ;ﬁmg_e:; as provided under the

proviso to section g%ﬁl’;} of the ﬁkch”s ,F 8(1) inﬁ\iso reads as under.
d comp

18(1). If the promatenfdﬂs to co?ppfét or
of an apartment, plot Q’mbmlﬁg, —=. ‘}:;

N
e T

“Section 18: - Rgtum of amdunt a

Provided jfa; whiere an allottee ldo
from the project; he shcﬁ be pm d, byi.the promoter, interest for
every month-of delay, till,the-handing over of the possession, at
such rate as may be prescribed,”, < /=, ;&

Clause 11(a) of the buyer’'s agreement provides for time period for
handing over of possession and is reproduced below:

“11. POSSESSION
(a) Time of handing over the Possession
Subject to terms of this clause and subject to the Allottee(s)
having complied with all the terms and conditions of this
Buyer’s Agreement, and not being in default under any of the
provisions of this Buyer’s Agreement and compliance with all

Page 28 of 44



HARERA
>, GURUGRAM Complaint no. 102 of 2021

provisions, formalities, documentation etc., as prescribed by the
Company, the Company proposes to hand over the possession of
the Unit within 36 months from the date of commencement of
construction and development of the Unit. The Allottee(s)
agrees and understands that the Company shall be entitled to a
grace period of six months, for applying and obtaining the
completion certificate/occupation certificate in respect of the
Unit and/or the Project.”

26. Atthe outset, it is relevant to comment on the preset possession clause of
the agreement wherein the possession has been subjected to all kinds of

terms and conditions of this agr m;ant, and the complainants not being
A A

in default under any provisio 5; ; a s

a{yl incorporation of such
conditions are nof 5 vague éfld uncertai?%;b{lt so heavily loaded in

favour of the pro _o'ﬁé f andgagalnsgt the J’IGttee “that even a single default

|r-*'

by the allottee in fu mg formahtleg and documentatlons etc. as
]

prescribed by the pro ter ;nay«&malfe }he _pbssessmn clause irrelevant
k" ' :‘ PF"

o
for the purpose of allottee and*‘the c’ommltment time period for handing

orpgamon of such clause in the

over possession loysﬁs gneamng&'l’&'ne in
buyer’s agreemeniby_}the- promos\r i/s I];{;t to lé}ffade the liability towards
timely delivery of sub]ect floor and to deprive the allottees of their right
accruing after delay in possession. This is just to comment as to how the
builder has misused his dominant position and drafted such mischievous

clause in the agreement and the allottee is left with no option but to sign

on the dotted lines.
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Admissibility of grace period: The promoter has proposed to hand over
the possession of the said unit within 36 months from the date of
commencement of construction and it is further provided in agreement
that promoter shall be entitled to a grace period of six months for
applying and obtaining completion certificate/occupation certificate in
respect of said floor. The construction commenced on 26.08.2010 as per
statement of account dated 24.03: 2021 The period of 36 months expired

on 26.08.2013. As a matter of %Ct the promoter has not applied to the
concerned authority fog obtalnmgﬁgcﬁ”mpletlon certificate/occupation

certificate within the fime llm_lt prescrlbed_ -by_.?l;_e promoter in the buyer’s
; J T h B A
agreement. As pefz the settledlaw-one cannot be allowed to take

_m‘&%

advantage of his own wrong. Accordlngly, thlS grace period of six months

cannot be allowed 'to the promoter at this stage Therefore, the due date

.@@ F

of possession comes out to be 26 08. 2013&
Admissibility of delay possessmn charges at prescribed rate of

interest: The complainag@ are seejung?i

Elay,possessmn charges at the
rate of 18% p.a. However prowso to secthn 18 provides that where an

J\ ‘,."zg g'ﬁ

allottee does not interid t6 withdraw-fror/thé gpm]ect he shall be paid, by
the promoter, interest for every month of delay, till the handing over of
possession, at such rate as may be prescribed and it has been prescribed
under rule 15 of the rules. Rule 15 has been reproduced as under:

Rule 15. Prescribed rate of interest- [Proviso to section 12, section

18 and sub-section (4) and subsection (7) of section 19]

(1)  For the purpose of proviso to section 12; section 18: and sub-
sections (4) and (7) of section 19, the “interest at the rate
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prescribed” shall be the State Bank of India highest marginal
cost of lending rate +2%.:

Provided that in case the State Bank of India marginal cost of
lending rate (MCLR) is not in use, it shall be replaced by such
benchmark lending rates which the State Bank of India may fix
from time to time for lending to the general public.

29. The legislature in its wisdom in the subordinate legislation under the rule

30.

15 of the rules has determined the prescribed rate of interest. The rate of
interest so determined by the legislature, is reasonable and if the said

rule is followed to award the lnt@’estlt will ensure uniform practice in

all the cases. 'i:::

Taking the case from a;,mther larrgle Ehe complamants-allottees were
P& YWhe 1% %
entitled to the delayed possesslon charges/mterest only at the rate of

L

Rs.5/- per sq. ft. pé

n nth as per clause 13(a] of the buyer’s agreement
for the period of | SUCh delay, wilereasF the promoter was entitled to

‘t AN
interest @ 24% per. ann'um at the time: of ever succeeding instalment
P 1 )’ 8
1 g* i

from the due date of ingtalmentﬁtﬁl the date of payment as per clause
1.2(c) of the buyers agreemggc%he ﬁinctlons of the authority are to
safeguard the interestofithe. aggtueved pérson, may be the allottee or the
promoter. The rlg'hts of the pames are to be balanced and must be
equitable. The promoter cannot be allowed to take undue advantage of
his dominate position and to exploit the needs of the home buyers. This
authority is duty bound to take into consideration the legislative intent
i.e, to protect the interest of the consumers/allottees in the real estate
sector. The clauses of the buyer’s agreement entered into between the

parties are one-sided, unfair and unreasonable with respect to the grant
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31.

32.

of interest for delayed possession. There are various other clauses in the
buyer’s agreement which give sweeping powers to the promoter to
cancel the allotment and forfeit the amount paid. Thus, the terms and
conditions of the buyer’s agreement are ex-facie one-sided, unfair and
unreasonable, and the same shall constitute the unfair trade practice on
the part of the promoter. These types of discriminatory terms and
conditions of the buyer’s agreem,er%t W,lll not be final and binding,

,{ %19 State Bank of India i.e,

Consequently, as per webﬁ_,

https://sbi.co.in, the ma};gmai cost of
date i.e, 01.02.2022 i 7’?00/&%6&% oly

»r e __.;-}ﬁ' '
will be marginal co,,ﬁt ofJendmg rate +B% i.e.)

I na?uﬁfpllottees for delay in

Rate of interest to be paid by F‘co pl

making paymentl ”Th% deﬁrﬁno@n of t @terest as defined under

|
section 2(za) of the Act prov:des tFiat the rqﬁé of interest chargeable from

the allottee by the promo%érr in ca‘se ﬁT d*é’fault shall be equal to the rate

of interest which t,% aro otet%aﬁ be

of default. The releyant secnon 1% reprodl{ : o,iw
\ ¢ ajz

“(za) "interest" )‘neans’the rates of mrer

the allottee, as the case may be.

Explanation. —For the purpose of this clause—

()  the rate of interest chargeable from the allottee by the
promoter, in case of default, shall be equal to the rate of interest
which the promoter shall be liable to pay the allottee, in case of
default;

(ii)  the interest payable by the promoter to the allottee shall be
from the date the promoter received the amount or any part
thereof till the date the amount or part thereof and interest
thereon is refunded, and the interest payable by the allottee to

£ t;:;g_ the allottee, in case

le by the promoter or
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the promoter shall be from the date the allottee defaults in
payment to the promoter till the date it is paid;”

Therefore, interest on the delay payments from the complainants shall be
charged at the prescribed rate i.e, 9.30% by the respondent/promoter
which is the same as is being granted to the complainants in case of
delayed possession charges.

On consideration of the documents available on record and submissions
made by the parties regardmg cen,‘tu'aveatmn as per provisions of the Act,

the authority is satisfied that :_,rgspondent is in contravention of the

section 11(4)(a) of th%Act?by not hanang over possession by the due
¥ jj N

date as per the a &@}ﬂ .»_lgyxgmi'tue of clguse 11(a) of the buyer's

agreement executE:l between the partles on l{.27!03 2010, possession of

the said unit was to-be dehvered within i pertod of 36 months from the

-.amﬁ"w is further provided in

date of commencetpe&?& i cohstill'uctlo

agreement that promo%er @?ll'berentlﬂe‘q to a grace period of six months
for applying and obtammg compleﬁon'certlf‘ cate /occupation certificate

B i

loor. As fa Ti:ar as&grgce
disallowed for thi reetsons quoted abd}le Therefore, the due date of

in respect of said

rlod‘ 15 concerned the same is

handing over possessnon comeé out) to be 26.08.2013. The complainants
in the present complaint are subsequent allottees and had purchased the
unit in question from the original allottees and thereafter, the respondent
had acknowledged the same vide endorsement on the buyer’s agreement
on 14.05.2012. In terms of the order passed by the authority in complaint

titled as Varun Gupta Versus Emaar MGF Land Ltd. (CR/4031/2019),

Page 33 of 44



HARERA

&0 GURUGRAM Complaint no. 102 of 2021

35

the complainants are entitled to delayed possession charges w.ef. the
due date of handing over the possession as per the terms of the buyer’s
agreement, In the present case, the complainants were offered
possession by the respondent on 21.11.2020 after obtaining occupation
certificate dated 11.11.2020 from the competent authority. The authority
is of the considered view that there is delay on the part of the respondent

to offer physical possession of t:hg ally,tted unit to the complainants as per

> A
r_

respondent offered thag ﬁossessnon ﬁe Mmt in question to the

&
.-\&'

complainants only on 21. 11 2020’ socit caﬁ be said that the complainants

came to know abou-t the qt:cup'ati-anwger't‘ fica f_?’ ly upon the date of offer

‘%‘$

of possession. Therefore, in the interest.of natural justice, they should be
given 2 months’ time from' the date o éf roffer of possession. These 2
months’ of reasonable time is being given to the complainants keeping in
mind that even after intimation of possession practically they have to
arrange a lot of logistics and requisite documents including but not

limited to inspection of the completely finished unit but this is subject to

that the unit being handed over at the time of taking possession is in
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37.

38.

habitable condition. It is further clarified that the delay possession
charges shall be payable from the due date of possession i.e. 26.08.2013
till the expiry of 2 months from the date of offer of possession
(21.11.2020) which comes out to be 21.01.2021. Also, the complainants
are directed to take possession of the unit in question within 2 months
from the date of this order as per section 19(10) of the Act after clearing
outstanding dues, if any.

e

-; 'éfﬂie mandate contained in section

l";, 3%
e of the»mterest @ %?g 9% p.a. w.ef. 26.08.2013

till 21.01.2021 as | er P! v1siblis 'bf secn(?n 18!1) of the Act read with rule
15 of the rules. ‘-'-‘;’.a ,L §i B

\ W/ | ’*! ‘
Also, the amount of B{.B §%123[ (as ﬁer statement of account dated
)

24.03.2021) so paid by the r@%on@en‘c to the complainants towards
r?;‘poLSJ'%ession in terms of the

buyer’s agreement shall‘ he ad]usted towa{‘ds the delay possession

'|

charges to be paid by 1@he"respcmdefn-t in terms of proviso to section 18(1)
of the Act.

G.I1 Preferential location charges

The counsel for the complainants submitted that the respondent has
charged hefty sum of Rs.2,81,265/- towards preferential location charges

on account of the unit being park and pool facing which is clearly spelled
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out in the builder buyer’s agreement. However, strangely, the size of the
said park and pool has been considerably reduced, by the respondent.
The counsel for the respondent had denied the aforesaid contention of
the complainants.

39. The authority observed that as per clause 1.2(a) and (e) of the buyer’s

agreement, following provisions have been made regarding PLC:

“1.2 Sale Price for Sale of Umt

(a) Sale Price Y

i. The sale price of the Unit ( "Tot’?if Conisideration”) payable by the Allottee(s)
to the Company includes~the' Easﬁi’sale _price ("Basic Sale Price”) of
Rs.3262980.00/-, cost towardé cdr parkmg space(s) of Rs.250000/-,

Development Charges { IDC) af Rs; 30600/ and QHQLC_G_M_G_EL_C_QLB_&
255000/-, if anysand Club Membership charges%ojg Rs. 75000/-. Save as

aforesaid, the Allottee(s) understands that the Totdl Consideration does not
include any othér charges, as reserved m*thg.s' Ba"yers Agreement and the
Allottee(s) shall berunder an obligation to pay such additional cost as may
be intimated to“him by the company, fromséame to time. The Allottee(s)
specifically understands “that time :s rﬁgef.fzssence with respect to the
Allottee(s)’ obligations’ and- undertakes ‘to ,make all payments in time,
without any reminders from.the Company through A/c Payee Cheque(s)/
Demand Dmﬁ(g} _paya%;’e at ,Deggm he. Ho_gtl;ee(s) agrees that the
payments on due dates as set out in Anné ~.3'shall be made promptly
and the Company shall not be required to send any notice or demand for
payment as per'the'Schedule of Payment.”) /' %

(e) Preferential Location Charges

i. The proportionate amount of the preferential location charges (‘PLC’) for
certain Units in the Project and if the Allottee(s) opts for any such Unit are
included in the Total Consideration payable by the Allottee(s} as set out in
clause 1.2(a}(i} above for the said Unit

il. The Total Consideration for preferentially located Unit is calculated at
additional rate of as applicable for the Unit located in the Project. The
Allottee(s) understands that if due to change in layout plan, the location of
any Unit, whether preferentially located or otherwise is changed to any
other preferential location, where the PLC are higher than the rate as
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mentioned hereinabove, then in such a case the Allottee(s) shall be liable to
pay the PLC as per the revised PLC decided by the Company within thirty
(30) days of any such communication received by the Allottee(s) in this
regard. However, if due to the change in the layout plan the Unit ceases to
be preferentially located, then in such an event the Company shall be liable
to refund only the amount of preferential location charges paid by the
Allottee(s) without any interest and/or compensation and/or damages
and/or costs of any nature whatsoever and such refund shall be adjusted in
the following installment for the Unit.”

40. Needless to say, that the agreement for sale/the builder buyer’s

41.

The authority, taking gﬂ?ancewm&the fbaf;er appomted a team of local
e

comrmsSIoners/engmeermg‘?eam&te“hslt the prolect site in order to

substantiate the Cl%l% éi ' (ﬂ)&tﬂé ‘aléﬂé f'-l'f];e local commission has

submitted its repo 110,20 wlth e‘“»fo owing findings:
PEURTIETRATN

“1. The swimming pool has been deve!oped by the promoter in front of the
tower | and same is visible from both balconies of the complainant’s unit
which is located on 10 floor.

2. Promoter has developed a small patch of green area having area
approximately 2200-2500 sq. ft. in front of tower | which is visible from the
complainant’s unit.

3. Site photographs captured during the site visit has been attached with
report.”
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Therefore, in the light of the abovesaid report and clauses of the buyer’s
agreement, it can be concluded that the unit is still preferentially located,
and the buyer’s agreement clearly provides that the allottee had agreed
to pay preferential location charges for preferentially located unit and
such preferential location charges were payable by the allottee in the
manner and within such time as stated in the schedule of payment. Thus,

the authority is of the view that the .amount levied towards preferential

& 3
location charges is justified. ";_;g@f@ '

‘1?”
G.II Direct the respondentgt‘o"r%tugg the HVAT (post 2014)
amounting to Rs: 1q_0 96 '

| ] 41‘ X
The complainants are’ contending tﬁ“’m“i:heyﬁt= have been additionally

T

burdened to pay HJVAT [upto 31 03 2014] a ntmg to Rs.10,966/- for

| f
ﬂOn the other hand, the
respondent submitted‘ tl'l?at the'HVfAT has! et

the period w.e.f. 0; 04.2014 tlll 30 06
n 'Va‘lyidly and legally charged
by the respondent in terms of the buyEgé,;agfeement and the same are
statutory charges and are llable to b&paﬁgd on to the Government by the

[l 4 i3 ».: F ';_:-"
respondent, J'ét' 4. "ﬁg —3~" Eg

The authority has dec1ded the issuew.r:t, ll%b{ itysof payment of HVAT in
l ¥ SAY ||
complaint titled as Varun Gupta Versus Emaar MGF Land Ltd.

(CR/4031/2019} wherein it has been held that the promoter is entitled
to charge VAT from the allottee for the period up to 31.03.2014 @ 1.05%
(one percent VAT + 5 percent surcharge on VAT) under the amnesty
scheme. However, the promoter shall not charge any VAT from the

allottees /prospective buyers during the period 01.04.2014 to 30.06.2017
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45.

46.

47.

since the same was to be borne by the promoter-developer only. The
respondent-promoter is directed to adjust the said amount, if charged
from the allottee with the dues payable by the allottee or refund the
amount if no dues are payable by the allottee.

In the present complaint, the respondent has demanded Rs.10,966/-
towards lien marked FD for HVAT liability post 01.04.2014 till 30.062017
vide letter of offer of possession dated 21.11.2020. Therefore, the

respondent is bound to ad]ustg%e g%d amount from the complainants
with the dues payable by t‘herq f{ refund the amount if no dues are
payable by them. xﬁ" 3 S a3 ’T '- \
&/ S

G.IV Direct the r ent to return the GS’[; amount of Rs.1,59,240/-
charged fron;p complainants as per provisions of RERA and
HRERA.

The complainants mrﬁltted that due to e delay and lapses on the part

of the respondent 111 lrm‘ﬁdmg over the fossé‘ss10n of the property, the

complainants have be aﬁ:ﬂxﬁ%ily« B:ﬁrd%ned to pay the GST of Rs

e

1,59,240/- on the costof the ﬁrgoger]:y w:ilch was introduced much lately
and ought not to b% 1(:( by the compla ants had the possession of the
property been o@rg;ﬂ[_gy.nhe dﬁ_g_@atq" oﬂpo;_session in terms of the
buyer’s agreement. On the other hand, the counsel for the respondent
submitted that GST has been levied strictly in accordance with the terms
and conditions of the buyer’s agreement.

The relevant clause from the agreement is reproduced as under:

“10.(f) Taxes and levies:

(i) The Allottee(s) shall be responsible for payment of all taxes, levies,
assessments, demands or charges including but not limited to sale tax,
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VAT, if applicable, levied or leviable in future on the Plot, building or Unit
or any part of the Project in proportion to his/her/their/its Super Area
of the Unit.

@ L. i
The authority after hearing the parties at length is of the view that

admittedly, the due date of possession of the unit was 26.08.2013 but the
offer of possession has been made only on 21.11.2020. Had the unit been
delivered within the due date or even with some justified delay, the

incidence of GST would not have fallen on the allottee. Therefore, an

additional tax burden w1th I?rpect-;to GST was enforced upon the

-:.;‘ fj‘ RJ‘J

complainants for no fault of. the/}‘l'*smce aﬁd is due to the wrongful act of

the promoter in not dfehvgmng th‘e uﬁlt%t&\m aue date of possession.

ﬁ' "‘. g T

The authority had afso peruseu thﬁ ]udg“

complaint no. 49/2018, titléd as Parkash Q : ﬁ“d Arohi Vs. M/s Pivotal

Infrastructure P%'t Ltd of the Har[yana& ﬁeal Estate Regulatory

Authority, Panchkula wherem it has beéf&sefved that the possession of
b W - Ty ,,.J"

the flat in term of buyers agreement as required to be delivered on

S g

'in&il'operation thereafter on

%§W

1.10.2013 and thennmdence of«GSTcar

01.07.2017. So, the complamant cannnx /bepburdened to discharge a
] \ ‘qu.. |

liability which had accrued solely due to fespondents own fault in
delivering timely possession of the flat. The relevant portion of the
judgement is reproduced below:

‘8. The complainant has then argued that the respondent’s demand for
GST/VAT charges is unjustified for two reason: (i) the GST liability has
accrued because of respondent’s own failure to handover the possession
on time and (ii) the actual VAT rate is 1.05% instead of 4% being
claimed by the respondent. The authority on this point will observe that
the possession of the flat in term of buyer's agreement was required to
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be delivered on 1.10.2013 and the incidence of GST came into operation
thereafter on 01.07.2017. So, the complainant cannot be burdened to
discharge a liability which had accrued solely due to respondent’s own
fault in delivering timely possession of the flat, Regarding VAT, the
Authority would advise that the respondent shall consult a service tax
expert and will convey to the complainant the amount which he is
liable to pay as per the actual rate of VAT fixed by the Government for

the period extending upto the deemed date of offer of possession i.e.,
10.10.2013.” ‘

50. In appeal no. 21 of 2019 titled as M/s Pivotal Infrastructure Pvt. Ltd.
Vs. Prakash Chand Arohi, Haryana Real Estate Appellate Tribunal, has

upheld the Parkash Chand Aro _'_::_-_,M/s Pivotal Infrastructure Pvt.

Ltd. (supra). The relevant pax:a"fls,teproduced below:

“93. This fact is nogf"ﬁispﬂf‘eﬂ{_jth‘__'_'Eb e GST has become applicable w.ef
01.07.2017. As”gjg%:"'ghe"ﬁrgt.-fza;e_Be_; Sgreement dated 14.02.2011,
the deemed. ddte bf possession: ¢omes to'13.08.2014 and as per the
second agreement dated 29:03.2013 the deerhed date of possession
comes to 28:09.2016. So, taking the dleemed'@date of possession of both
the agreeriseﬁts, GST has not become applicable by that date. No doubt,
in Clauses 4.12 and.5.1.2 the r-‘espbndént/{aﬂqtree has agreed to pay all
the Government }"étes, tax on|land, munigipal-property taxes and other
taxes levied \or leviable now lor in future by Government, municipal
authority or anyGthergovernment.authority. But this liability shall be
confined only up'tq the deemed date of passession. The delay in delivery
of possession is the default on the part of the appellant/promoter and
the possession was offered on 08.12.2017 by that time the GST had
become app{ic%blefgut it i settled principle of law that a person
cannot take ‘the benefith of his\ own/ wrong/default. So, the
appellant/promoter was not_entitled to charge GST from the
respondent/allottee as the liability of GST had not become due up to
the deemed date ofpossession of both'the agreements.”

51. Therefore, the delay in delivery of possession is the default on the part of
the respondent/promoter and the possession was offered on 21.11.2020
and by that time the GST had become applicable. But it is settled principle
of law that a person cannot take the benefit of his own wrong/default. So,

the respondent/promoter is not entitled to charge GST from the
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92

53.

54.

complainants/allottees as the liability of GST had not become due up to
the due date of possession as per the said agreement.

G.V Direct the respondent to pay a sum of Rs.5,294/- to the
complainants towards the balance amount of Early Payment
Rebate.

The complainants submitted that they are entitled to get a sum of

Rs.9,519/- towards early payment rebate scheme introduced by the
respondent and which amount. was even reflected in the previous

'S \é(}k V7
¥
iy an e

statement of accounts issue: ﬂ[ﬁ \respondent however, the said
N )%,

respondent subm:t’.’ed th‘gt the %mpﬁln

of Rs.9,519/- as clauned by the; compl lhnts
The authority obseﬁaes ?tfthére is ni th

|
ﬁ, ; q;;e o Jadkt,
the said relief cannot behgmxﬁ?efd g m@/ :

Ad issues the following

A A
directions under seﬁtléh 37 01’ thé Act to n@:mg b;mpliance of obligations

amount was reduced to Rs 4,22

!

Py
latest statement of aqco@ts WIL

claim of the complalnan

Directions of the t

Hence, the autho

cast upon the promoter as per the function entrusted to the authority

under section 34(f):

i.  The respondent is directed to pay the interest at the prescribed rate
l.e. 9.30 % per annum for every month of delay on the amount paid
by the complainants from due date of possession i.e. 26.08.2013 till

21.01.2021 ie. expiry of 2 months from the date of offer of
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il.

1ii.

iv.

Vi.

possession (21.11.2020). The arrears of interest accrued so far shall
be paid to the complainants within 90 days from the date of this
order as per rule 16(2) of the rules.

Also, the amount of Rs.3,82,123/- so paid by the respondent to the
complainants towards compensation for delay in handing over
possession shall be adjusted towards the delay possession charges

to be paid by the respondentin terms of provise to section 18(1) of

3 e "
gy ¥
e s

the Act,

| g sh T,
,-. Fia ke

The complainants are dxreoted to take possession of the unit in
sﬁ ad N L

question Wlthll’i Z'j r%onths fmm the date of this order as per section
19(10} of the A;:tafter clearmg outstandmg dues, if any.

Interest on the %elay payments from the complainants shall be
charged at the prescrﬁaed ratel-ie.  9.30% by the
respondent/promoter Wthh lS thetsame ‘as is being granted to the
complainants in case of delayed pessession charges as per section
2(za) of the Act. | \ § § ~

The respondent 1sul‘Just1fiec.ll ui chz;rglng the preferential location
charges in thé facts and c1rcumstances of the present case. Thus, the
complainants are liable to pay the same.

The promoter cannot charge any HVAT from the allottees/
complainants for the period 01.04.2014 to 30.06.2017 as the same
was to be borne by the promoter-developer only. The respondent-

promoter is bound to adjust the said amount, if charged from the
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allottees with the dues payable by them or refund the amount if no
dues are payable by them.

The respondent/promoter is not entitled to charge any amount
towards GST from the compiainants/allottees as the liability of GST
had not become due up to the due date of possession as per the
buyer’s agreement.

The respondent shall not, charge anythlng from the complainants

‘"b ,.-é“r s agreement. The respondent is

S

which is not the part of th

J“f

also not entltied ‘to

Jiclaim' ‘*‘holdmg charges from the

complainants /allottees at any& po:ﬁw{ﬁtlme even after being part of

the buyer’s agreement as per 1aw settl‘%dﬂij hon’ble Supreme Court
in civil appeal nos. 3864- 3889/2020 dec&d@ on 14.12.2020.

55. Complaint stands dlsposed of. | V&

56. File be consigned to reg_is't_r_yl._ | __: P,

(Vijay Kumar Goyal)

V, T |'. & 'f ._:.‘ §m§ B

. 1 (_gr K.K. Khandelwal)
Member | | s L \ /] Chairman

Haryana Real Estate Regulatory Authorlty Gurugram

Dated: 01.02.2022
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