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ORDER

&’ W
S |

1. The present complalnt has been filed by the complainant/allottee in
Form CRA underm.sectmn 31 of the Real Estate (Regulation and
Development) Act, 2016 (in short, the Act) read with rule 28 of the
Haryana Real Estate (Regulation and Development) Rules, 2017 (in
short, the Rules) for violation of section 11(4)(a) of the Act wherein it

is inter alia prescribed that the promoter shall be responsible for all
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obligations, responsibilities and functions to the allottee as per the

agreement for sale executed inter se them.

Since, the buyer’s agreement has been executed on 01.04.2013 i.e.
prior to the commencement of the Act ibid, therefore, the penal
proceedings cannot be initiated retrospectively. Hence, the authority
has decided to treat the present complaint as an application for non-
compliance  of statutofji ﬂﬁllgatlon on part of the

promoter/respondent in terms of sectlon 34(f] of the Act ibid.

Project and unit re]ated ﬂe;‘tails 33 Y

) \§ale consideration, the
.. =
amount paid by the complainant, date |0f pmp

The particulars of t;'le pI’O]ECt the deta\

! ed handing over the

possession, delay: p riod, if any, have be ’&‘E ailed in the followin
7 & &

tabular form: X § } ,lf

S.No. | Heads | "% | Information
1. Project name® location 7 T ["Gurga on '-'g‘ s, Sector 102, Gurugram,
— ' i j i
‘;

Projectarea 34 13 531 acres :
Nature of the{proj;ect _--. Group(hhush'lgf Golony
DTCP license no. and validity | 75 of 2012 dated 31.07.2012
status Valid/renewed up to 30.07.2020
5. Name of licensee | Kamdhenu Projects Pvt. Ltd. and another C/o
Emaar MGF Land Ltd.
6. HRERA registered/ not registered Registered vide no. 36(a) of 2017 dated

05.12.2017 for 95829.92 sq. mtrs.

HRERA registration valid up to | 31.12.2018

HRERA extension of | 01 of 2019 dated 02.08.2019
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registration vide no.

Extension valid up to

31.12.2019

Occupation certificate granted
on

16.07.2019
[annexure R7, page 117 of reply]

Allotment letter dated

25.01.2013

[annexure_ P2, page 33 of complaint]

Unit no.

GGN-23-0801, 8t floor, building no. 23

[annexure P2, page 33 of complaint]

10.

Unit measuring

1650 sq. ft.

_[Page 33 of complaint]

11.

Date of execution of buyers
agreement . '8 U

101.04.2013

[annexure P3, page 36 of complaint]

12.

74

Payment plan
~)

j’lfg al

- Constructjon linked payment plan
| [Page 42.of complaint]

13.

Total consfﬁg‘nﬂ on as pe.r
statement ©of account dated
26.11. 2021§5pa§e 113 of reply

Rs.1,03,98,633/-

14.

Total amohl’lt aid by ‘the
complainant} s;pe sstatement of
account datéd 3611 2021 at
page 114 of rep*lyad <

Rs.1,04,02,340/-
|

15.

Date of start of coﬁstrucﬂon as
per statement of account dated
26.11.2021 at 143 ofreply

20.06:2013

16.

Due date = of gehverry of
possession as per' clause 14[&)
of the sai qgr ement  ie. 36
months from«r.hz ate of start of
construction (20.06.2013) +
grace period of 5 months, for
applying and obtaining
completion certificate/
occupation certificate in respect
of the unit and/or the project.

[Page 38 of complaint]

20.062016

[ﬁlote:.ﬁr%ce period is not included]

17.

Date of offer of possession to
the complainant

19.07.2019
[annexure P4, page 43 of compliant]
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18.

Unit handover dated 15.10.2019
[annexure R11, page 131 of reply]

19.

Conveyance deed executed on 25.10.2019
[annexure R12, page 134 of reply]

20.

Delay in  handing over | 3 years 2 months 30 days
possession w.e.f. 20.06.2016 till '
19.09.2019 i.e. date of offer of
possession (19.07.2019) + 2
months

21.

Delay compensation already | Rs.4,28,412/-
paid by the respondent in terms

of the buyer’s agreement:as per
statement of |account’ dated |
26.11.2021 at page 114 ofreply 1

N ]
"};g:' LT

B. Facts of the complaint ' 4 ._ h'ﬁ‘%

Wy i i AN
4. The complainant made the following -Suhﬂ}ﬁ‘sjﬁps in the complaint:

i.

ii.

I
That grlevance of the complainant re[ ;o breach of contract,

false promlses gross unfalr trade practicy and deficiencies in the

services commltted by the ‘respon‘e i'regard to the unit no.
GGN-23-0801, 8th ﬂoor, tower - 23 ha\nﬂg a super area of 1650 sq.
ft. in Sector -1 102, Gurugram Haryana purchased by the

complainant| by paymg hl&hard A :

oney. The complainant
had paid the;-.corl.nplete paymients tofg!‘%g?l;g_s‘%ondent, as and when
demanded by the respondent. The respondent has not paid the
delay possession charges to the complainant since 01.04.2016,
the actual legal date of possession till 15.10.2019, the date of
handing over the possession.

That the complainant was approached by the sale representatives

of the respondent, who made tall claims about the project in
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iii.

iv.

question as the world class project. The complainant was invited
to the sales office and was lavishly entertained, and promises
were made to him that the possession of his unit would be handed
over in time including that of parking, horticulture, club and other
common areas. The complainant was impressed by their oral
statements and representations and was ultimately lured to pay
Rs.7,50,000/- as bookingl amountto the respondent for booking of
the subject unit. )

5

That the respondent' issued theh welceme letter dated 25.01.2013

g |

to the complgnant and thereafter a prowsmnal allotment letter

P

dated 25.01 %913 was also 1ssued by the respondent mentioning

allotment of*unituno GGN-23-0801 8t floor, tower - 23 measuring

P\
a super area' of 1650 sq. ft. to the comﬁ:lamant in the project in
r“

&

question for a t‘ogal consideration of R5.99,86,401/- inclusive of
EDC, IDC, ‘PLC, car par-k.lerié,g club membership, IFMS etc.
Subsequentlj?;l“tﬁ_e _buyer's égreement was executed between the
complalnant and the respondent on 01.04.2013. The date of
handing over the possession of the SL}lb]eCt unit as per clause
14(a) of the buyer’s agreement comes out to be 01.04.2016,
calculated 36 months from the date of start of construction.

That the respondent issued a letter of offer of possession of unit

to the complainant on 19.07.2019 and further demanded

payment of final dues of Rs.10,44,382/- for taking possession of
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the said unit, from the complainant. The complainant made all
payments timely as and when demanded by the respondent and,
in total, paid a sum of Rs.1,04,02,340/- way back till 07.08.2019
i.e. more than 100 % payable amount, as and when demanded by
the respondent.

v. That the complainant was forced to sign the indemnity cum
undertaking dated 08.08.2019 prepared and drafted by the
respondent before han"din:g 'Eﬁ..!er the possession of the subject
unit. The respondent 1ssued a umt handover letter to the

complainant on 15.10. 2019 and handed over the physical

E \

= 4

possession of the said unit. The respondentalso allotted exclusive
right to use car parking space P-éilci_;]lj\‘ fo the complainant. The
: § o §

complainant ap]iuroached the respa:mu:iﬁi:n‘?w and pleaded for delivery

of possession of‘ his umt as per the, bﬁ‘yer s agreement on various

occasions. The respondent dld not reply to his letters, emails,

personal visits, 'telephone calls, seekmg lnformatlon about the
status of the project jand delivery, pf \pgssession of his unit,
thereby the resplondent violated secfiofi 13 of the Act. Respondent
has not paid the delay possession charges to the complainant
since 01.04.2016, the actual legal date of possession till
15.10.2019, the date of handing over the possession of the unit in

terms of section 11(4)(a) of the Act read with section 18 of the

Act.
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C. Relief sought by the complainant
5. The complainant is seeking the following relief:

i.  Direct the respondent to pay interest for every month of delay in
offering possession of the unit since 01.04.2016 to the
complainant, on the amount taken from the complainant for the
sale consideration along with additional charges for the unit, at
the prescribed rate as per the Act till the handing over the
possession of the unit i.e.,, 15.10.2019.

ii. Any other damages,.-interest .and relief which the hon’ble
authority may de"ems fit-and proper under the circumstances of
the case may, klndly be pleased in the favour of the complainant

and against ?1& réspo ndent.
D. Reply filed by tlfe "respondent
6. The respondent cdntested the complaint on the following grounds:

i. That the present complaint is based on #n erroneous
interpretation of the provisions of the Act as well ai‘s an incorrect
understandingof /the terms “and coj.nditions of the buyer’s
agreement d_éted- 01.04.2013. The provisions of the Act are not
retrospective-in nature. The provisions jof the Act cannot undo or
modify the terms of an agreement duly executed prior to coming
into effect of the Act. It is further submitted that merely because
the Act applies to ongoing projects which are registered with the
authority, the Act cannot be said to be pperating retrospectively.
The provisions of the Act relied upon by the complainant for

seeking interest cannot be called in to aid in derogation and
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ignorance of the provisions of the buyer’s agreement. The interest
is compensatory in nature and cannot be granted in derogation
and ignorance of the provisions of the buyer’s agreement. It is
further submitted that the interest for the alleged delay
den#anded by the complainant is beyond the scope of the buyer’s
agréement. The complainant cannot demand any interest or
compensation beyond the terms and conditions incorporated in

the buyer’s agreement, .

That the complainant v:'_-if_d.,e-___,"c_l.-p;'_application form applied to the
respondent for provisional allbtme'nt ofa unit in the project. The
complainant, in pursuance of the aforesqd application form, was
allotted an mdependent unit bearmg no GGN 23-0801, located on
the second floor, in the project vide promﬁlonal allotment letter
dated 25.01. 2013 The complamant ‘consciously and willfully
opted for a constructlon linked plan forf’ Temittance of the sale
consideration for.the un“it in f-questl-ogﬁa‘ﬁd further represented to
the respondent that he'shall remit every installment on time as
per the payme it schedule. The résif:oﬁéem had no reason to
suspect the bonaﬁde of the complaliant a%nd proceeded to allot
the unit in question in.their favor. Théreafter buyer’s agreement
dated 01.04.2013 was executed between the complainant and the

respondent.

That the complainant was irregular in payment of instalments.
The respondent was constrained to issue reminders and letters to
the complainant requesting him to make payment of demanded

amounts. Several payment request letters, reminders etc. were
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iv.

sent to the complainant by the respondent clearly mentioning the
amount that was outstanding and the due date for remittance of
the respective amounts as per the schedule of payments,
requesting the complainant to timely discharge his outstanding
financial liability but to no avail. Statement of account dated
26.11.2021 as maintained by the respondent in due course of its
business depicts delay in remittance of various payments by the

complainant.

That the complainant conséiouélfz and maliciously chose to ignore
the payment request letters' and reminders issued by the
respondent anﬁ% ﬂouted in makmg tlmely payments of the
instalments g&hlcp was.an ESSEHUB] crucial and an indispensable
requlrement under the buyers agreement. Furthermore, when
the proposed allattees default in thelr payments as per schedule
agreed upon, the fallure has a cascadlng effect on the operations
and the cost for proper-execution bf the project increases
exponentially and further.causes‘enormous business losses to the
respondent. The complamant chose to ignore all these aspects
and wilfully defaulted in making tlmely payments It is submitted
that the Iesﬁggdént déspite defaults of. $everal allottees earnestly
fulfilled its obligations under the buyer's agreement and
completed the project as expeditiously as possible in the facts and
circumstances of the case. Therefore, there is no equity in favour

of the complainant.

That clause 14(b)(v) of the buyer’s agreement provides that in the

event of any default or delay in payment of instalments as per the
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Vi.

schedule of payments incorporated in the buyer’s agreement, the
time for delivery of possession shall also stand extended. Clause
16 of the buyer's agreement further provides that compensation
for any delay in|delivery of possession shall only be given to such
allottees who are not in default of their obligations envisaged
under the agreement and who have not defaulted in payment of
instalments as| per the payment plan incorporated in the
agreement. It is submitted that the complainant has defaulted in
timely remittance of the mstalments and hence the date of
delivery option is not hable to determme the matter sought to be
done by the cbmplamant& The cbmgﬁamant is conscious and
aware of the said agreemenf ancf has, ftea \the present complaint
to harass the respondent and compel the respondent to surrender
to his illegal demands_. Itis submitted tpz;t the filing of the present

complaint is no'thi'ng butan abuse of tl{e‘fﬁ;écess of law.

W L -
w #

That despite there being a number of défaulters in the project, the

respondent itself infused funds-into the project and has diligently

developed the p o;ectm (]UESthH Thgreé
occupation certlficate on 11.02.2019. Of;cupat]on certificate was
thereafter issued in favour of the respohdent vide memo bearing
no. ZP-835/AD(RA)/2018/16816 dated 16.07.2019. It is
pertinent to note that once an application for grant of occupation
certificate is submitted for approval in the office of the concerned
statutory authority, the respondent ceases to have any control
over the same. The grant of sanction of the occupation certificate

is the prerogative of the concerned statutory authority over
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Vii.

Vill.

which the respondent cannot exercise any influence. As far as the
respondent is concerned, it has diligently and sincerely pursued
the matter with the concerned statutory authority for obtaining of
the occupation certificate. No fault or lapse can be attributed to
the respondent in the facts and circumstances of the case.
Therefore, the time period utilised by the statutory authority to
grant occupation certificate to the respondent is necessarily
required to be excluded:from computation of the time period
utilised for implementation aédﬁlevelopment of the project.

That the construction o‘f't};e” 'bro’ject/allotted unit in question
already stands comp]eted and the respondent has already offered
possession of the unit: in ques’am\\ to the complainant.
Furthermore, the project-of the respondent has been registered
under the Act and the rules. Reglstratlon certificate was granted
by the Haryana Real Estate Regulatory Authorlty vide memo no.
HRERA- 139/2017/2294 dated 05.12: 2017. It is pertinent to
mention that the respondent had applied for extension of the
registration and the validity of reg*stratlon certificate was
extended till 5 16 bl 2019. However, since the respondent has
delivered posséssion of the units comprlzL,sed in the relevant part of
the project, the registration of the same has not been extended

thereafter.

That the complainant was offered possession of the unit in
question through letter of offer of possession dated 19.07.2019.
The complainant was called upon to| remit balaqnce payment

including delayed payment charges and to &omplete the
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ix.

necessary formalities/documentation necessary for handover of
the unit in question to the complainant. However, the
complainant approached the respondent with request for
payment of compensation for the alleged delay in utter disregard
of the terms and conditions of the buyer's agreement. The
respondent explained to the complainant that he is not entitled to
any compensation in terms of the buyer’s agreement on account
of default in timely rerpittange_ of instalments as per schedule of
payment incorporated in--the b'.-uyer’s agreement. The respondent
earnestly requested the cornplamant to obtain possession of the
unit in questionsand further requestedﬁthe complainant to execute
a conveyance beed in respect of l:heg unit in question after
completing all the formalities regardlhg ge11very of possession.
However, the complamant did not pay ny eed to the legitimate,
just and fair requests of the respondent and threatened the

respondent with.institation of unwarranted litigation.

Q’ &

That the respondent*in order to settle the unwarranted
controversy needlessly instigated by thegigézomplainant proceeded
to credit an amount of Rs.4,28 412/ to the account of the
complainant.in Full and final satlsfacndn of lyns alleged grievances.
Moreover, it is pertinent to mention that the respondent has also
credited a sum of Rs. 77,686/- as benefit on account of Anti-
Profiting and Rs. 10,596/- for early payment rebate. Without
prejudice to the rights of the respondent, delayed interest if any
has to calculated only on the amounts deposited by the

allottees/complainant towards the basic principle amount of the
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Xi.

unit in question and not on any amount credited by the
respondent, or any payment made by the allottees/complainant

towards delayed payment charges or any taxes/statutory

payments etc.

That after receipt of the aforesaid amount, the complainant
approached the respondent requesting it to deliver the
possession of the unit in question. A unit handover letter dated
15.10.2019 was executed by the complainant, specifically and
expressly agreeing that the ljabilities and obligations of the
respondent as enumerated in the allotment letter or the buyer’s
agreement stand satlsﬁed The complalnant has intentionally
distorted the real and true facts 1ri order to generate an
impression | that the- 'respondent has reneged from its
commltments No cause of action has arilsen or subsists in favour
of the complamant to institiite or prosedute the instant complaint.
The complamant has preferr_ed the instant complaint on
absolutely false and extraneous grounds in orderjto needlessly

victimise andgharass the respondent. |

@% |

That after execution of the unit handover letter dated 15.10.2019
and obtalnlng of * possession ‘of the wunit in question, the
complainant is left with no right, entitlement or claim against the
respondent. It needs to be highlighted that the complainant has
further executed a conveyance deed dated 25.10.2019 in respect
of the unit in question. The transaction between the complainant
and the respondent stands concluded and no right or liability can

be asserted by the respondent or the complainant against the
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Xii.

other. It is pertinent to take into reckoning that the complainant
has obtained possession of the unit in question and has executed
conveyance deed in respect thereof, after receipt of the amount of
Rs. 4,28,412/- from the respondent. The instant complaint is a

gross misuse of process of law.

That several allottees, including the complainant, have defaulted
in timely remittance of payment of installments which was an
essential, crucial and: an. mdlspensable requirement for
conceptualisation and develoément of the project in question.
Furthermore, when the ploposed allottees default in their
payments as per-. schedule agreed upon, the failure has a cascading
effect on the operations and the cost fqr p]joper execution of the

project 1ncreases exponentially wherea enormous business

losses befall upon the respondent Theg respondent, despite
default of several allottees has dlligently*’and earnestly pursued
the development of the prOJect in que§t10n and has constructed
the project in questlon aswexpedltlously as possible. It is

submitted that.the construction; of the tower in which the unit in

question is sitg_e'ted is complete and th'}'e re;_'spondent has already
offered possession of'the unit in qu&Sﬁeﬁ to the complainant.
Therefore, there is no default or lapse on the part of the
respondent and there in no equity in favour of the complainant. It
is evident from the entire sequence of events, that no illegality can
be attributed to the respondent. The allegations levelled by the

complainant are totally baseless. Thus, it is most respectfully
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submitted that the present complaint deserves to be dismissed at

the very threshold.

Jurisdiction of the authority

The authority observed that it has territorial as well as subject matter

jurisdiction to adjudicate the present complaint for the reasons given

below.

EI Territorial jurisdiction

rXr,
{5

As per notification no. 1 /92ké-b-i7¢-—:;‘1f'frcp dated 14.12.2017 issued by
Town and Country Blannmg Department Haryana the jurisdiction of
Real Estate Reguleitcry Authority, Gurugraml shall be entire Gurugram
District for all pl._l_:_ppse with offlces situated in Gurugram. In the
present case, thé,iﬁ;‘?oject in questiQn is Situ'ated within the planning

|
area of Gurugram District, therefore this' authority has complete
; |

territorial jurisdiction to.deal with the present complaint.

EIl Subject-matter jurisdiction

l
Section 11(4)(a).-ef the -Act provides thaF the promoter shall be

responsible to the allottee as per a‘gréemene for sale. Section 11(4)(a)

is reproduced as hereunder:

Section 11
(4) The promoter shall-

(a) be responsible for all obligations, responsibilities and
functions under the provisions of this Act or the rules and
regulations made thereunder or to the allottees as per the
agreement for sale, or to the association of allottees, as the
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case may be, till the conveyance of all the apartments, plots or
buildings, as the case may be, to the allottees, or the common
areas to the association of allottees or the competent
authority, as the case may be;

Section 34-Functions of the Authority:

34(f) of the Act provides to ensure compliance of the obligations cast
upon the promoters, the allottees and the real estate agents under this Act
and the rules and regulations made thereunder.

So, in view of the provisions of the Act quoted above, the authority has
complete jurisdiction to dec1de the complaint regarding non-
compliance of obligations by the pr‘omoter as per provisions of section
11(4)(a) of the Act leavmg aSIde compensatlon which is to be decided

by the adjudicating ’ofﬁcer _-._jif' pursuefd by .the_ complainant at a later

W) b - %
stage. | Al

' : - |
Findings on the objections raised by the resp(‘)nd ent
i3 J l'l
F.I Objection regarding jurisdiction of a};thorlty w.r.t. buyer’s

agreement executed prior to coming. into force of the Act and
provisions of the Act are notretrospective in nature

The respondent raised an ob]ectlon that the provisions of the Act are
not retrospective,in rlatur'e andﬁthze-préiii?iorf's%f the Act cannot undo
or modify the terms of an agreement duly executed prior to coming
into force of the Act. The authorlty is of the v1ew that the Act nowhere
provides, nor can be 5o construed, that all previous agreements will be
re-written after coming into force of the Act. Therefore, the provisions
of the Act, rules and agreement have to be read and interpreted
harmoniously. However, if the Act has provided for dealing with

certain specific provisions/ situation in a specific/particular manner,
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then that situation will be dealt with in accordance with the Act and
the rules after the date of coming into force of the Act and the rules.
Numerous provisions of the Act save the provisions of the agreements
made between the buyers and .sellers. The said contention has been
upheld in the landmark judgment of Neelkamal Realtors Suburban

Pvt. Ltd. Vs. UOI and others. (W.P 2737 of 2017) which provides as

under:

“119. Under the provisions %Secaaﬁé‘;‘? the delay in handing over the
possession would be"counted “ffom_the date mentioned in the
agreement for saleentered into by thespromoter and the allottee
prior to its registration under RERA. Undér. the provisions of RERA,
the promoten.is given'a_facility.to’ revise the date of completion of
project anddeclare the same under Section 4. The RERA does not
contemplate:rewriting of contraet between the flat purchaser and
the promoter.....

122. We have already discussed that above stated provisions of the RERA
are not retrospective in nature. They may to'some extent be having
a retroactive or quasi retroactive effect butthen on that ground the
validity of ‘the provisions of RERA cannot be challenged. The
Parliament s, competent ~enough to' legislate law having
retrospective or retroactiva effect. A 'law can be even framed to
affect subsisting / existing-contractual rights between the parties in
the larger public interest. W@i_i’dﬂ’- not haveiany doubt in our mind
that the RERA hgs-been framed in the larger public interest after a
thorough study and discussion~made at 'the highest level by the
Standing ;Committee “and | Select Committee, ywhich submitted its
detailed reports.” l

12. Also, in appeal no. 173 of 2019 titled as Magic Eye Developer Pvt. Ltd.
Vs. Ishwer Singh Dahiya, in order dated 17.12.2019 the Haryana Real
Estate Appellate Tribunal has observed-

“34. Thus, keeping in view our aforesaid discussion, we are of the
considered opinion that the provisions of the Act are quasi
retroactive to some extent in operation and will be applicable to the
agreements for sale entered into even prior to coming into

rati re the t jon are sti
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completion. Hence in case of delay in the offer/delivery of
possession as per the terms and conditions of the agreement for
sale the allottee shall be entitled to the interest/delayed possession
charges on the reasonable rate of interest as provided in Rule 15 of
the rules and one sided, unfair and unreasonable rate of
compensation mentioned in the agreement for sale is liable to be
ignored.”

The agreements are sacrosanct save and except for the provisions
which have been abrogated by the Act itself. Further, it is noted that
the builder-buyer agreements have been executed in the manner that
there is no scope left to the alluttee to negotiate any of the clauses
contained therein. Thereforé ‘tghe authorlty is of the view that the
charges payable u@nﬁer varllc_)us hea_ds shall, be payable as per the
agreed terms anc}gi:c'.c;ndition.é}o'f‘ thsgguyer'g égi'aeement subject to the
condition that thé same are‘in accordance w-itji the plans/permissions
approved by the respective departments/rcafhgpetent authorities and
are not in contravention.of the Act rules’ and regulations made
thereunder and are not'%iléféa'sonévble orj exorbitant in nature.

i

F.Il Objection regarldmg exc]usnon of t1me taken by the competent

authority in. processing ‘the appllcatlﬁn and issuance of
occupation certificate-

As far as contention0f-the réspondent with ré's‘l;)ect to the exclusion of
time taken by the competent authority in processing the application
and issuance of occupation certificate is concerned, the authority
observed that the respondent had applied for grant of occupation
certificate on 11.02}.2019 and thereafter vide memo no. ZP-835-

AD(RA)/2018/16816 dated 16.07.2019, the occupation certificate has
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been granted by the competent authority under the prevailing law.
The authority cannot be a silent spectator to the deficiency in the
application submitted by the promoter for issuance of occupancy
certificate. It is evident from the occupation certificate dated
16.07.2019 that an incomplete application for grant of QC was applied
on 11.02.2019 as fire NOC from the competent authorijy was granted
only on 30.05.2019 which 15 subsequent to the filing of application for
occupation certificate. Also, the Clef Engmeer I, HSVP, Panchkula has

submitted his requ1s;te report in respect of the said project on

19.06.2019. The DlStl;!Ct Town ianner Guirugram and Senior Town

Planner, Gurugram hgs submitted requ151te report about this project

on 03.06.2019 and 1% 06.2019 r‘espectwely‘ As such, the application
4 \r

submitted on 11. 02 2019 was 1ncompléte and an incomplete
¥ |

application is no apphcatlon in tne eyes of law.

The application f0§ issuance of Qcc"‘ﬁpangy certificate shall be moved in
the prescribed foi_rns and' acco?;llp_ani_ed;lby the documents mentioned
in sub-code 4.10/1 ofj“the_ Haryana Building (idée 2017. As per sub-
code 4.10.4 of the saia Code, after receipt of applicatijn for grant of
occupation certificate, the competent authority shall communicate in
writing within 60 days, its decision for| grant/ refusal of such
permission for occupation of the building in Form BR-VIL In the
present case, the respondent has completed its application for

occupation certificate only on 19.06.2019 and consequently the
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concerned authority has granted occupation certificate on 16.07.2019.
Therefore, in view of the deficiency in the said application dated
11.02.2019 and aforesaid reasons, no delay in granting occupation

certificate can be attributed to the concerned statutory authority.
G. Findings of the authority

G.I Delay possession charges =iy

16. Relief sought by the coﬁiiil" nt* ‘Direct the respondent to pay

interest for every month, of d ay’ "lh \»offermg possession of the unit

since 01.04.2016 to.the écomplainant on ?ne amount taken from the
complainant for the 1sale con51deratlon alopg ﬁnth additional charges

for the unit, at the prescrlbed rate as per the Act till the handing over

| i

the possession ofthe umtl e., 15.10. 201‘) ,f -

j
- =
| | -f"’ ﬂ' §J

17. Inthe pr?sent complamt the com plalnangﬁitends to continue with the

W

project ahd is seeking delay pos§655mn ?harges as provided under the

proviso to section IBFI)_@f the Att. Sec. 18f ).p"‘igpviso reads as under.

“Section 18: - Return of amount and compehsptfon

18(1). If the promoter fails.to complete or is-unable to give possession of
an apartment, plot, or building, —

Provided that where an allottee does not intend to withdraw from
the project, he shall be paid, by the promoter, interest for every
month of delay, till the handing over of the possession, at such rate
as may be prescribed.”

18. Clause 14(a) of the buyer’'s agreement provides time period for

handing over the possession and the same is reproduced below:

Page 20 of 29



W\\lmn\

19.

% GURUGRAM Complaint No. 4054 of 2021

“14. POSSESSION
(a) Time of handing over the Possession

Subject to terms of this clause and barring force majeure conditions,
and subject to the Allottee having complied with all the terms and
conditions of this Agreement, and not being in default under any of
the provisions of this Agreement and compliance with all provisions,
formalities, documentation etc., as prescribed by the Company. The
Company proposes to hand over the possession of the Unit within 36
(Thirty Six) months from the date of start of construction,
subject to timely compliance of the provisions of the Agreement by
the Allottee. The Allottee agrees and understands that the Company
shall be entitled to a grace permd of 5 (five) months, for applying
and obtaining the complg;(on certificate/occupation certificate
in respect of the Unit and- 6}{the Project.” (Emphasis supplied)

-4

At the outset, it is relevant.to conﬁnent on the preset possession clause
of the agreement whérem the p-o-séessjjon has been subjected to all
kinds of terms and conditions of this égreerﬁenf;, and the complainant
not being in defa-ultl under any proviésions of this agreement and
compliance withaéll "i%ro;\'risions: formé%lities and documentation as
prescribed by the. %promoter ‘The draftn’ng of this clause and
incorporation of such condltlons are nogﬂonly vague and uncertain but
so heavily loaded in favour of ‘the pron

sla
that even a single default by the allottee m fqullllng fqrmalltles and

oter and against the allottee

documentations etc. as prescribed by the E%omoter rﬁay make the
possession clause irrelevant for the purpose of allottee and the
commitment time period for handing over possession loses its
meaning. The incorporation of such clause in the buyer’s agreement by
the promoter is just to evade the liability towards timely delivery of

subject unit and to deprive the allottees of their right accruing after
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delay in possession. This is just to comment as to how the builder has
misused his dominant position and drafted such mischievous clause in
the agreement and the allottee is left with no option but to sign on the

dotted lines.

Due date of handing over possession and admissibility of grace
period: The promoter has proposed to hand over the possession of

the said unit within 36 [thirt}z~§1x) months from the date of start of

,"II" ‘

construction and further previgted in agreement that promoter shall
be entitled to a grace pe,rlod ef 5 months*@for applying and obtaining
completion certlflcate/occupatle*l certlﬁc?te in respect of said unit.

The date of start of constructlon is 20. 06 2013 as per statement of

account dated 2611 2021 The perqug o,f 36 months expired on

|§ é

20.06.2016. As a matter of fact, the promoteﬁhas not applied to the

concerned authorlty for’ obtammg completfon certificate/ occupation

certificate within_the t1me llmlt (36, months) prescribed by the
]

promoter in the bu: ers agreement. Tha} pro;noter has moved the

application for isgua{nce.ef-oﬁccupatio;n :'t:eﬁ_tiﬁceite only on 11.02.2019
when the period of 36 menths has already expired. As per the settled
law one cannot be allowed to take advantage of his own wrong.
Accordingly, the benefit of grace period of 5 months cannot be allowed
to the promoter at this stage. Therefore, the due date of handing over

possession of the subject unit comes out to be 20.06.2016.
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a8

Admissibility of delay possession charges at prescribed rate of
interest: The complainant is seeking delay possession charges at the
prescribed rate of interest. Proviso to section 18 provides that where
an allottee does not intend to withdraw from the projeLt, he shall be
paid, by the promoter, interest for every month of delay, till the

handing over of possession, at such rate as may be prescribed and it

has been prescribed under_-;_ru'-l'ég:-_lfs'f'o_f the rules. Rule 15 has been

1Y

reproduced as under: SRR UK

B : hir&}f“ ..':':

Rule 15. Prescribed m"i‘e of interest- [Proviso to section 12, section

18 and sub-section’ f4) and Subsecﬁcm (7) of section 19]

(1)  For the purpdse of proviso to 'secnon 12; section 18; and sub-
sections {(4)*and (7)“of section 19, the “interest at the rate
prescrthd” shall be the State Bank of India highest marginal cost
of lending rate +2%.:y. ¢ |

Provided that in case tfﬁe State Bank ofIndia marginal cost of
lending rate (MCLR) is nat in' use, it shall be replaced by such
benchmark-lending rates wh:ch the State Bank of India may fix

from time'to: ﬁm&vfw !end:@g to theiyeneral public.
The legislature in its wg§dom in the. subnrdlnate legislation under rule

15 of the rules has determined the presc_nbed rate of interest. The rate
of interest so detérmir;_ed,,by the legislature, is reasonable and if the
said rule is followed & award the lntereﬂt it will ensure uniform

practice in all the cases.

Taking the case from another angle, the complainant-allottee was
entitled to the delayed possession charges/interest onlJ at the rate of
Rs.7.50/- per sq. ft. per month of the super area as per clause 16 of the

buyer’s agreement for the period of such delay; whereas, as per clause

13 of the buyer’s agreement, the promoter was entitled to interest @
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24% per annum at the time of every succeeding instalment from the
due date of instalment till date of payment on account for the delayed
payments by the allottee. The functions of the authority are to
safeguard the interest of the aggrieved person, may be the allottee or
the promoter. The rights of the parties are to be balanced and must be
equitablT The promoter cannot be allowed to take undue advantage of

his dominant position andtoe;iploit .the needs of the home buyers.

taki ..;.i"nto consideration the legislative

intent i.e,, to protect the interest of the comsumers/allottees in the real
| 1 - d'

estate sector. The claus%s of the buyers agreement entered into

between the partles are one- suied unfair and unreasonable with

& | | r'
various other clauses 1n the buyer’s agre m&nt which give sweeping
\b' | ,n’ r[

powers to the promater fo cancel the allon:nent and forfeit the amount

§ L
paid. Thus, the terms and céndtt-lons’ the buyer S agreement are ex-

)

facie one-sided, utffa r and unre_lsonabl apd thy

w g

respect to the grant of mterest for del?’ed ‘possession. There are
¢

same shall constitute

the unfair trade practice on the part of the promoter. These types of

discriminatory terms and conditions of the buyer’s agreement will not

be final and binding.
Consequently, as per website of the State Bank of India i.e.,

https: //sbi.co.in, the marginal cost of lending rate (in short, MCLR) as
on date i.e, 18.02.2022 is 7.30%. Accordingly, the prescribed rate of
interest will be MCLR +2% i.e., 9.30%.
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Rate of interest to be paid by the complainant in case of delay in
making payments- The definition of term ‘interest’ as defined under
section 2(za) of the Act provides that the rate of interest chargeable
from the allottee by the promoter, in case of default, shall be equal to
the rate of interest which the promoter shall be liable to pay the

allottee, in case of default. The relevant section is reproduced below:

“(za) "interest" means the rates qf interest payable by the promoter or

the allottee, as the case may'be. . .

Explanation. —For the purpose of thisiclause—

(i) the rate of interest charge@ﬁie from the allottee by the promoter,
in case ofdefault shall be equal to"the rate of interest which the
promoter shall.be liable'to\pay the'allottee, in case of default;

(ii)  the interest payable by the promoter to the allottee shall be from
the date the promoter received the amount or any part thereof till
the date the amount or part thereof land interest thereon is
refunded, “and the interest payableby the allottee to the promoter
shall be ﬁ'om the (date the allottee defaults in payment to the
promoter.till the date it is paid;” ||

Therefore, interest on, the de]ay payments fnom the complainant shall
be charged at the_-- ~prescribed ‘rate’ ie, 9.30% by the

respondent/promoter which is“the same as is being granted to the
? 2 b M

complainant in caﬁe of d_'e?ay possession;}:harges.

On consideratiari : ot: the_: doc'_umenl?s_ av{ajlable on record and
submissions made by the parties regarding contravention as per
provisions of the Act, the authority is satisfied that the respondent is in
contravention of the section 11(4)(a) of the Act by not handing over

possession by the due date as per the agreement. By virtue of clause

14(a) of the buyer’s agreement executed between the parties on
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01.04.2013, the possession of the subject flat was to be delivered
within a period of 36 months from the date of start of construction
plus 5 months grace period for applying and obtaining the completion
certificate/ occupation certificate in respect of the unit and/or the
project. The construction was started on 20.06.2013. As far as grace
period is concerned, the same is disallowed for the reasons quoted

above. Therefore, the due data af handmg over possession comes out

*r ReiAS
to be 20.06.2016. Occupatlon cegttlﬁcate was granted by the concerned

authority on 16.07.2019’ and tﬂereaften the possession of the subject

¥

LR
flat was offered to the complamant on 19 ﬁ? 2019. Copies of the same

\ "
have been placed on record. Thereafter the c0mp]ainant had taken
] <)

possession of the sub]ect unit vide | upit handover letter dated

15.10.2019 and subsequently, the conveyayce ‘deed was executed on
19 ’%H &
25.10.2019. The aufhoréty in complamt pearmg no. 4031 of 2019
.

titled as Varun Gupta V/s Emaar MGF L;md Ltd has comprehensively

n of %gnv@yain:c

between the partieé does n-ol,t",%\ walve/extmgulsh the

decided that the exécun de d/unit handover letter

allottee/complamant right to delay possessmn charges under section
18(1) of the Act. The authority is of the considered view that there is
deléy on Le part of the respondent to offer physical possession of the
subject flat to the complainant as per the terms and conditions of the

buyer’s agreement dated 01.04.2013 executed between the parties. It

is the failure on part of the promoter to fulfil its obligations and
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responsibilities as per the buyer’s agreement dated 01.04.2013 to

hand over the possession within the stipulated period.

Section 19(10) of the Act obligates the allottee to take|possession of

the subject unit within 2 months from the date of receipt of occupation
certificate. In the present complaint, the occupation certificate was
granted by the competent autho_rity on 16.07.2019. The respondent
offered the possession of the unifm question to the colplainant only
on 19.07.2019, so it can be aa;g&g;at the complainant came to know
about the occupatlon certlﬁcatg only upon the date of offer of
possession. Therefore, in the mterest koﬁ; natural\ justice, the
complainant should be given 2 months tlme from the date of offer of
possession. Thesé 2 nﬁlto_nths of ljeasona‘ble tlgle_ is being given to the
AT , I V)

complainant keepin_g\giﬁ mind that even_afteﬁ‘ intimation of possession

i § l [
practically he has to arrange.a lot of logistics and requisite documents

o %
4
., A

including but not limited to inspection of the gjompletely finished unit
but this is subjecf_'to- that the 'u_ni_% beiﬁg hdn;fed over at the time of
taking possession is in habitablel condition. It is further clarified that
the delay possess;:c-)n Zharges shall be payable from the due date of

possession i.e. 20.06.2016 till the expiry of 2 months from the date of

offer of possession (19.07.2019) which comes out to be 19.09.2019.

Accordingly, the non-compliance of the mandate contained in section

11(4)(a) read with section 18(1) of the Act on the part of the
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respondent is established. As such the complainant is entitled to
delayed possession at prescribed rate of interest i.e. 9.30% p.a. welf.
20.06.2016 till 19.09.2019 as per provisions of section 18(1) of the Act

read with rule 15 of the rules.

Also, the amount of Rs.4,28,412/- (as per statement of account dated
26.11.2021) so paid by the respondent to the complainant towards

compensation for delay in. H‘a’ \""ng ci’ger possession shall be adjusted

towards the delay possessmn c@abge}s to be paid by the respondent in

terms of proviso to sectlc%h 18(1) of the Acf‘*

™ N ~r»'- 1
Directions of the adthornly ‘il i & 'q,

Hence, the authorlty hereby‘passes t‘msﬁ‘orderﬁnd issues the following
directions under séctlon 37 of the Ac%*‘to ensure compliance of
obligations cast upon th% prom@ter as&fpﬁ the function entrusted to

the authority under dection 34(ﬁ

i. The respondentJ is d'%rected to pay. the 1nterest at the prescribed
ratei.e. 9. 30% per anhnum fir every;m%énth of delay on the amount
paid by the complamant ffom ‘due date of possession i.e.
20.06.2016 till 19.09.2019 i.e. expiry of 2 months from the date of
offer of possession (19.07.2019). The arrears of interest accrued

so far shall be paid to the complainant within 90 days from the

date of this order as per rule 16(2) of the rules.
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ii. Also, the amount of Rs.4,28,412/- so paid by the respondent
towards compensation for delay in handing over possession shall
be adjusted towards the delay possession charges to be paid by

the respondent in terms of proviso to section 18(1) of the Act.

lii. The respondent shall not charge anything from the complainant
which is not the part of the buyer’s agreement. The respondent is
also not entitled tn: c’glm holding charges from the
complainant/allottee at" anypgmt of time even after being part of
the buyer’s agree&entéas ger law settled by hon’ble Supreme

Court in cymL )gppeal nos 3864 3889/2020 decided on

f
14.12.2020.

32. Complaint stands_--ld'_j:sp. sed of.

33. File be consigned to-ré".'gistry.
b 5

| =8

“_?2; LD D AR R RA—C

(Vijay Kimar Goyal) ../ | % \ /7| ",/ |(Dr. K.K. Khandelwal)
Member Chairman
Haryana Real Estate Regulatory Authority, Gurugram

Dated: 18.02.2022

Order uploaded on 16.03.2022.
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