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-OEQDEiR” -

1. The present complaint has been filed by the complainants/allottees in
Form CRA undelj setb.-*-’.c.ioh 31 of the Real Estate (Regulation and
Development) Act, 2016 (in short, the Act) read with rule 28 of the
Haryana Real Estate (Regulation and Development) Rules, 2017 (in
short, the Rules) for violation of section 11(4)(a) of the Act wherein it

is inter alia prescribed that the promoter shall be responsible for all
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obligations, responsibilities and functions to the allottee as per the

agreement for sale executed inter se them.

2. Since, the buyer’s agreement has been executed on 08.04.2013 ie.
prior to the commencement of the Act ibid, therefore, the penal
proceedings cannot be initiated retrospectively. Hence, the authority
has decided to treat the present complaint as an application for non-

compliance  of  statutory ,§ obllgatlon on part of the

RS
promoter/respondent in terms‘@fﬁeétlon 34(f) of the Act ibid.

&"’ || U/

A. Projectand unit related deta‘llﬁ ‘ ‘§%‘ ,,
)T e N A

3. The particulars of the' project, the detalﬁ\ of sale consideration, the
amount paid by fhe complainants, date of praﬁosed handing over the

possession, delayﬁenod %11’ any, have beg detalled in the following

£ '@ww

tabular form: ’ "‘1 sf
S.No. | Heads ) | Information
1. Project name'and iocag@ %on Gree:‘i: Sector 102, Gurugram,
2. Project area | ol ' _ 13 531 acres
Nature of the project Group hausing colony
DTCP license no. and validity | 75 of 2012 dated 31.07.2012
status Valid/renewed up to 30.07.2020
5. Name of licensee Kamdhenu Projects Pvt. Ltd. and another C/o
Emaar MGF Land Ltd.
6. HRERA registered/ not registered | Registered vide no. 36(a) of 2017 dated
05.12.2017 for 95829,92 sq. mtrs.
HRERA registration valid up to- | 31.12.2018
HRERA extension of | 01 of 2019 dated 02.08.2019
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registration vide no.

Extension valid up to 31.12.2019
% Occupation certificate granted | 30.05.2019
on ~ | [annexure R7, page 105 of reply]
8. Allotment letter dated 25.01.2013
[annexure R2, page 24 of reply]
9, Unit no. GGN-19-0301, 3 floor, building no. 19
[annexure R4, page 39 of reply]
10. Unit measuring L 1650 sq. ft.
! *-:t:?’ [Phge 39 of reply]
11. Date of execution of Emye | 08.04.2013
agreement p | . /| [annexure R4, page 36 of reply]
12. | Paymentplan .« P T ,-.gfonsg-ru'étion linked payment plan
e ST
s '?§ /U /| [Rage67feply]
13 Complainants _ arg subsequent ‘The respondent has acknowledged the
allottees complainants. as  allottees vide
- nomination-letter dated 17.02.2016 in
%T Ll o . | pursiiance of agreement to sell dated
Al .' | |02.01.2016™ executed between the
t- b\ i con{plamants and the previous allottees.
14. Total consnderatfbn as per | Rs, I’ﬁﬂ 36 040/-
statement of &mfmt 3até‘d'_ A\
08.12.2021 at page 101 of reply. L
15. Total amount pald by _the Rs.1i00,37,4_33/-
complamani as pefistatement- »
of account dated 08.12.2021 at i -
page 102 of reply
16. | Date of start of construction as-{ 15.06.2013,
per statement of account dated '
08.12.2021 at page 101 of reply
17 Due date of delivery of|15.06.2016

possession as per clause 14(a)
of the said agreement i.e. 36
months from the date of start of
construction (15.06.2013) +
grace period of 5 months, for
applying and obtaining
completion certificate/
occupation certificate in respect

[Note: Grace period is not included]

Page 3 of 33




nﬁq

W HARERA

GURUGRAM Complaint No. 4080 of 2021

of the unit and/or the project.
[Page 27 of complaint]

18. Date of offer of possession to 01.06.2019
the complainants [annexure R10, page 112 of reply]
19. Unit handover dated 02.07.2019
[annexure R11, page 120 of reply]
20. Conveyance deed executed on 05.07.20195
[annexure R12, page 121 of reply]
21. Delay in  handing over | 3 years 17 days

possession w.e.f. 15.06.2016 hll L
02.07.2019 ie. date of hiandipg 3»
over of possession (3 %: '%

‘_v

Facts of the complaint “ | l} Wl

: ‘@(, -.-"

The complainants made the foll(;mng sﬁhrﬁgss ons in the complaint:

I.

il.

That upon the representatlons made

1
adv-ertlsemenb done in thlé- beha-,

d

residential g qup housmg c?lony |

by the respondent and
i

e ‘Pespondent launched a

gauj project having license
no. 75 of 2012 The ersmhﬂe _@eqtees executed a buyer’s

i

% RE
agreement on 08.04. 2013 wherem they were allotted a unit no.

/
GGN-19- 0301 3rd ﬂg‘or tow ol dﬁ%suring 1650 sq. ft. for
a total consideration|/of Rs.9{.-3,34,_250@/§ The said unit was later on

r _ : ‘
transferred in the name of the complainants vide nomination

letter dated 17.02.2013.

That the possession of the subject unit as per clause 14(a) of the
agreement was to be handed over within 36 months from the
start of construction along with grace period of 5 months for

applying and obtaining the completion certificate/ occupation
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iii.

iv.

certificate in respect of the unit in question. Therefore, the date of
handing over possession of the unit in question was 15.06.2016,
since the start of construction date was 15.06.2013 and the
respondent cannot take benefit of the grace period as the
respondent has failed to meet the timeline for completion of the
unit in question.

That the statement of account dated 01.06.2019 reflects that the
total cost of the u@t stands Rs.1,00,36,040/- and the

ﬁéﬁ- fa_-}- w
complainants have paid a total amount of Rs.94,12,201/-. It is

ol

pertinent to mention here that the respondent being in dominant
304
position, the' con;plamants were never in-a position to negotiate

ﬁ“’“

the terms and’ copditlons of the agreement

That the lntlmat:dn of the possession for the subject unit was
intimated by the: respogdent on 02,07.2019 as per the statement
of account dated 01 06. 2019 However the respondent has not
paid any del_gy _,ploEseist_en .eh'argesgto the complainants till date.
The complainants had, already taken possession of the unit in
question but raiied repeat;d requests from the respondent to
offer or adjust the delay possession charges to the complainants
to which the respondent assured that the same shall be credited

in favour of the complainants but till date the complainants have

been running from pillar to post to receive the delay possession
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charges and therefore, the complainants seek interest for the
delay possession charges from 15.06.2016 to 02.07.2019.

Relief sought by the complainants

The complainants are seeking the following relief:

i.  Direct the respondent to pay interest-at the prescribed rate on
account of delay in offering possession on the amount paid by the

complainants.

.
complainants as daniajges
of Rs.1,00 000/ N

The respondent had contested the omplg‘mt on the following

{ |
grounds: ~/ ? ,% | :|i
NN L)

i. That the presen complaint . v‘:basfed on an erroneous
N o
interpretation of the %wﬁionsjih{Act as well as an incorrect

te' " -a r}!lons of the buyer’s
04. Z%BgTh tovisions of the Act are not

retrospective in'nam.?-e‘ The promslor};s of the Act cannot undo or

understandmg of

agreement date 0

modify the terms of an agreement duly executed prior to coming
into effect of the Act. It is further submitted that merely because
the Act applies to ongoing projects which are registered with the
authority, the Act cannot be said to be operating retrospectively.
The provisions of the Act relied upon by the complainants for
seeking interest cannot be called in to aid in derogation and

ignorance of the provisions of the buyer’s agreement. The interest
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is compensatory in nature and cannot be granted in derogation
and ignorance of the provisions of the buyer's agreement. It is
further submitted that the interest for the alleged delay
demanded by the complainants is beyond the scope of the buyer’s
agreement. The complainants cannot demand any interest or

compensation beyond the terms and conditions incorporated in

the buyer’s agreement.

That the complainantsf‘;aréf:ﬁép an “allottee” but investors who
A '..).,.4'{*.

have booked the apartr %nt%m question as a speculative
_.,.:’,'.-"'I-‘. "‘i‘"'..&.

investment in order to eaj,tﬁn rgntaﬁn%ome/proﬁt from its resale.
N PR NN W
he apartmex};{wesgogggg P-?BQ‘ bpoiged by the complainants
as a speculative i’EVestme-n't and not for the purpose of self-use as
their reside. ;‘:(e, herefore, gthere is no equity in favour of the
| o~ < |

complainants;‘{f_ Rl
Q\I‘: 4 ‘Qé | ..
That the original‘allottees vide an application form applied to the

respondent for ﬁm@:smnal g,‘lilotmé’n_‘t of a unit in the project. The

original allo_tt_eeg, in pﬁrSuancé of the application form, were

allotted an in ’egﬁe‘rf ntunit bean%é no G%_N—19-0301, located on
the third ﬂogr-,‘-~ m -;»thﬁs%id Qg,oject -vgd_e prgvisional allotment letter
dated 25.01.2013!?-=Tﬁe ‘original allottees consciously and willfully
opted for a construction linked plan for remittance of the sale
consideration for the unit in question and further represented to
the respondent that he shall remit every installment on time as
per the payment schedule. The respondent had no reason to
suspect the bonafide of the original allottees and proceeded to

allot the unit in question in their favor. Thereafter, a buyer’s
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iv.

agreement was executed between the original allottees and the

respondent on 08.04.2013.

That the original allottees and thereafter the complainants were
irregular in payment of instalments. The respondent was
constrained to issue reminders and letters to the original allottees
as well as the complainants requesting them to make payment of
demanded amounts. Various Jpayment request letters, reminders

etc, were sent to the om-

al aifOItees and the complainants by

outstanding and th§ clu'_
amounts as per thys‘g{he'_’
ey O\
timely d1schar;ge their- outstanding fin
avail. Stateme._,nt of accoun da{hm : _21 as maintained by

usi.-ﬁless depicts delay in

That the ongma] alloftees aﬁ We\gh' complamants consciously

o
ore the ayment request letters and

and maliciously chose to
) B :

reminders 153%36 bﬁh resy uted in making timely

payments of the ins lmeqt. whm nas an essential, crucial and
an mdlspensable requ1rérﬂent mde e buyer’'s agreement.
Furthermore, when the proposed allottees default in their
payments as per schedule agreed upon, the failure has a cascading
effect on the operations and the cost for proper execution of the
project increases exponentially and further causes enormous
business losses to the respondent. The complainants chose to

ignore all these aspects and wilfully defaulted in making timely
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Vil.

payments. It is submitted that the respondent despite defaults of
several allottees earnestly fulfilled its obligations under the
buyer’s agreement and completed the project as expeditiously as
possible in the facts and circumstances of the case. Therefore,

there is no equity in favour of the complainants.

That clause 14(b)(v) of the buyer’s agreement provides that in the

event of any default or delay in payment of instalments as per the

schedule of payments y }ated in the buyer’s agreement, the

time for delivery of poisJ

%shall also stand extended. Clause
meht Eurthé’r‘ provides that compensation

16 of the buyer’s ag

for any delay i /1 qg!}ers of possess%on sh.gll only be given to such

allottees whg ..ar not -in defaa}t of theu' obligations envisaged

ey ent and- who ha nat defaulted in payment of
instalments | a&% T er] the payme |
agreement. [t is sg ; that the

timely rermttan %%a @hsta]ments and hence the date of
delivery option is not liﬂableﬁa determme in the matter sought to
be done by t% dgmﬁau?an%s The playﬁants are conscious and

aware of the sala agreement and has filed the present complaint

plan incorporated in the

mp1§1nants had defaulted in

to harass the».,[es dent and compel the respondent to surrender
to his illegal demands. It is submitted that the filing of the present

complaint is nothing but an abuse of the process of law.

That despite there being a number of defaulters in the project, the
respondent itself infused funds into the project and has diligently
developed the project in question. The respondent had applied for

occupation certificate on 31.12.2018. Occupation certificate was
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viii.

thereafter issued in favour of the respondent vide memo bearing
no. ZP-835/AD(RA)/2018/13010 dated 30.05.2019. It is
pertinent to note that once an application for grant of occupation
certificate is submitted for approval in the office of the concerned
statutory authority, the respondent ceases to have any control
over the same. The grant of sanction of the occupation certificate
is the prerbgative of the concerned statutory authority over

which the respondent _c-a;"nﬁ@tééxexcise any influence. As far as the
s ‘\h‘cl I

) i et 3k
respondent is concerned, it has

the matter with the goﬁ’t‘éfglgégd‘%s, ;
bR Bk y

g ..\. \ e Y R
the occupation cert%icategfl\l o fau

utilised for 1m§]9mf3t151§= nent of the project.

L)
s

N5 REG™ ; .
That the construction™of-the-project/allotted unit in question

r LT = 'fﬁ
already stands.completed and th
possession of ther Tmlt Cin. agesnoﬁ to the complainants.
Furthermore, the, pi'Lfédt_ of thésl‘gsééndeét has been registered

under the Act and the rules. Registration certificate was granted

i fw

' otgf_ nt has already offered

by the Haryana Real Estate Regulatory Authority vide memo no.
HRERA-139/2017/2294 dated 05.12.2017. It is pertinent to
mention that the respondent had applied for extension of the
registration and the validity of registration certificate was

extended till 31.12.2019. However, since the respondent has
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ix.

delivered possession of the units comprised in the relevant part of

the project, the registration of the same has not been extended

thereafter.

That the complainants were offered possession of the unit in
question through letter of offer of possession dated 01.06.2019.
The complainants were called upon to remit balance payment

including delayed payment charges and to complete the

necessary formalmes/dﬁ §; \entation necessary for handover of
Zasta”
the unit in questlonﬁ tﬁ:‘»l [

e complainants. However, the
complainants ap mched the reSpondent with request for
Q |

| e “\
payment of co
of the terrl\!“;

tf&n for the Qﬁeged%delay in utter disregard
onchtlons of the buyers agreement. The
entitled to gc mp‘fnsatl

‘he complainants that they are not

1? t ms of the buyer’s agreement

on account o gga It in ti ly rer 'ttange of instalments as per
schedule of paym%rff m‘éorperafed\m the buyer’s agreement. The

respondent earnes‘ﬁ? ”requested “the complainants to obtain

possession the _j, ii ques’tldn ind fu%‘.her requested them to
execute a conveyance deed'm respect of the unit in question after
completing aJL thig j@rmallues regardmg delivery of possession.
However, the complainants did not pay any heed to the legitimate,
just and fair requests of the respondent and threatened the

respondent with institution of unwarranted litigation.

That the complainants did not pay any heed to the legitimate, just
and fair requests of the respondent and threatened the

respondent with institution of unwarranted litigation. Moreover,
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xi.

Xil.

it is pertinent to mention that the respondent has also credited a
sum of Rs. 58,338/- as benefit on account of anti-profiting and
Rs.1,267/- on account of early payment rebat, Without prejudice
to the rights of the respondent, delayed interest if any has to
calculated only on the amounts deposited by the
allottees/complainants towards the basic principle amount of the
unit in question and not on any amount credited by the
respondent, or any paymeqt meide by the allottees/complainants

towards delayed payn‘x"' _t a

-y

larges or any taxes/statutory
tf_ :‘f\*.' '

payments etc. > T
“AYS A B -

That after recelpt of ihef’ afc}réﬁalg’;

unt, the complainants

approached }:he respondent requ‘é.stm it to deliver the

possession of.the unit. m question; A unit handover letter dated
02.07.2019 was gxe’t{:uted by t1|19 l?pjﬁants, specifically and
expressly agr‘eemgkghau tl‘[e liabili &5 ;
l

respondent as enurrﬁrat‘eduﬂn the al?gﬁnent letter or the buyer’s

=
agreement stand s;ﬁsfied.gThe céfnplamants have intentionally
distorted the. -real’ %nd u

impression that the respon'dent has reneged from its

d obligations of the

order to generate an

commitments, No cagxse of éctmn has*hrlséﬂ or subsists in favour
of the complainants to institute or prosecute the instant
complaint. The complainants have preferred the instant
complaint on absolutely false and extraneous grounds in order to

needlessly victimise and harass the respondent.

That after execution of the unit handover letter dated 02.07.2019

and obtaining of possession of the unit in question, the
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Xiii.

complainants are left with no right, entitlement or claim against
the respondent. It needs to be highlighted that the complainants
have further executed a conveyance deed dated 05.07.2019 in
respect of the unit in question. The transaction between the
complainants and the respondent stands concluded and no right
or liability can be asserted by the respondent or the complainants
against the other. It is pertment to take into reckoning that the

complainants had obtamed stsessmn of the unit in question and

has executed conveyar;f"" deed in respect thereof. The instant

o
complaintis a gross,m use %roc&ss of law.
'@‘\.

That several al 0 ne

iﬁclﬁ&ijlgl rtha\complamants, have defaulted

\:-.:-_-, Lind

m ce of payment of irfshe]lments which was an

essential, dma 1 and aglggl lndlspensable requirement for

conceptuali Eo 't and deve]opmer!\t of the project in question.
gi\ n | the p opos@ allgttees default in their

payments as pelﬁ’ “hec l,i’le agreed uﬂon. the failure has a cascading

i e
effect on the operatwrts* and.the cost for proper execution of the

project mcnﬁase’s &pﬁmennally

losses befal{ upon fhe respondent The respondent, despite

1 ,.h'ereas enormous business

default of sevéra fogtees, ‘has dlflgel’lﬂl}( and earnestly pursued
the development of the project in question and has constructed
the project in question as expeditiously as possible. It is
submitted that the construction of the tower in which the unit in
question is situated is complete and the respondent has already
offered possession of the unit in question to the complainants.

Therefore, there is no default or lapse on the part of the
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respondent and there in no equity in favour of the complainants.
It is evident from the entire sequence of events, that no illegality
can be attributed to the respondent. The allegations levelled by
the complainants are totally baseless. Thus, it is most respectfully
submitted that the present complaint deserves to be dismissed at

the very threshold.

E. Jurisdiction of the authority 2

% .
below. :'2'5 iy :

E. Territorial ]ur}tsdlctmn

S—

aLtéVﬁ 14.12.2017 issued by

8. As per notlﬁcatlon no. 1/92}2017 1TGP ?
Town and Country Planning |Departh1e[!tj{;la1j;ana the jurisdiction of
Real Estate Regulatory Aigth&nty, Gdnigry shall be entire Gurugram
District for all purpose&with ofﬁces g;tuated in Gurugram. In the

present case, the--‘prdjee‘ﬁi__n %u si?l;oh Htu_a

area of Gurugram Dlstrlct therefore this authorlty has complete

within the planning

J_n-

' \'4
territorial jurisdiction to deal wnth the present complaint.
E.Il Subject-matter jurisdiction

9. Section 11(4)(a) of the Act provides that the promoter shall be
responsible to the allottee as per agreement for sale. Section 11(4)(a)

is reproduced as hereunder:
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Section 11

(4) The promoter shall-

{a) be responsible for all obligations, responsibilities and
functions under the provisions of this Act or the rules and
regulations made thereunder or to the allottees as per the
agreement for sale, or to the association of allottees, as the
case may be, till the conveyance of all the apartments, plots or
buildings, as the case may be, to the allottees, or the common

areas to the association of allottees or the competent
authority, as the case may be;

Section 34-Functions of the Authonty

34(f) of the Act prowdes ; ' sure compliance of the obligations cast
upon the promoters, the a!f&teé‘g the real estate agents under this Act
and the rules and regu!at:onfaﬁé@,&hgreunder

So, in view of the provxsipns of thé Act quoted above, the authority has

complete ]urlsdlcﬂon fo deCIde the complaint regarding non-
compliance of ob!’igat ?ns by'the grom_o.ter as per provisions of section
11(4)(a) of the Aég?leéving és’-ide"i:ompéﬁ'saujoﬁ which is to be decided
by the acljudlcatlrig ofﬁg&e‘f if pursued Hy the complainants at a later

™ %ﬁ R

Findings on the ¢ bjectjons ralsed by tlhe respondent

g,w&?

F.I Objection regarding jurlscti(:'l:u:mji of “authority w.r.t. buyer’s
agreement executed prior to coming into force of the Act and
provisions Oﬁ“tl'l.;k_{:t are notretrospective in nature

The respondent raised an objection that the provisions of the Act are
not retrospective in nature and the provisions of the Act cannot undo
or modify the terms of an agreement duly executed prior to coming
into force of the Act. The authority is of the view that the Act nowhere

provides, nor can be so construed, that all previous agreements will be
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re-written after coming into force of the Act. Therefore, the provisions
of the Act, rules and agreement have to be read and interpreted
harmoniously. However, if the Act has provided for dealing with
certain specific provisions/ situation in a specific/particular manner,
then that situation will be dealt with in accordance with the Act and
the rules after the date of coming into force of the Act and the rules.
Numerous provisions of the Actsave the provisions of the agreements

Sy

made between the buyers an@%elleg’s The said contention has been

S

&".&

upheld in the landmark Qudgméént of Néelkamal Realtors Suburban
Pvt. Ltd. Vs. UOI and; oche}'s. GV &3@9 of 26{1 7) which provides as

SEE

: %
under: : _AN \1

‘&a‘z& 3 J

S

l

“119. Under theiprovisions of Section 18}§gthe deh;y in handing over the
possession Would be counted frorh hﬂz dht:e mentioned in the
agreementifor saleentered into by ;he promoter and the allottee
prior to its regtstrg%mn under REW Unider'the provisions of RERA,
the promoter is given,a facility to tey se’the date of completion of
project and declare the same&und&’er Section 4. The RERA does not
contemplate rewriting o] tract between the flat purchaser and
the promater-.. f ;

122.  We have already: discussed: haf above sﬁgted provisions of the RERA
are not retrospectwe in nature. They may to some extent be having
a retroactive or quqsi retroactwee ct but then on that ground the
validity of the provisions" of RERA/"¢annat be challenged. The
Parliament is competent enough to legislate law having
retrospective or retroactive effect. A law can be even framed to
affect subsisting / existing contractual rights between the parties in
the larger public interest. We do not have any doubt in our mind
that the RERA has been framed in the larger public interest after a
thorough study and discussion made at the highest level by the

Standing Committee and Select Committee, which submitted its
detailed reports.”
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Also, in appeal no. 173 of 2019 titled as Magic Eye Developer Pvt. Ltd.
Vs. Ishwer Singh Dahiya, in order dated 17.12.2019 the Haryana Real

Estate Appellate Tribunal has observed-

“34. Thus, keeping in view our aforesaid discussion, we are of the
considered opinion that the provisions of the Act are quasi

retroactive to some extent in operation and will be applicable to the

aareements for sa!e entered into even Dnor to coming into

QQL?IP_QCLQH Hence r({, case’, of ‘delay in the oﬁer/de!wery of
possession as per the terms and conditions of the agreement for
sale the allottee shall enii)}fetisto the interest/delayed possession
charges on the afbnable,‘l rate of inferest as provided in Rule 15 of
the rules an sided, . unfgzr.,z and_ unreasonable rate of
compensation ﬁéaﬁoned in t e agrqement Jfor sale is liable to be
ignored.” )‘f ) f g

The agreements aﬁ[e%sacrosanct save and except for the provisions

al tgd by the ActF tself “Further, it is noted that
the builder-buyer ﬁgﬂé@ms he,vi be _I exefﬁjted in the manner that
there is no scope left\?b J:he allgﬁee to negotiate any of the clauses
contained therei ’I‘her org, the aut@omy is of the view that the
charges payable under varlgous eadslshall be payable as per the
agreed terms and\xcorjdlltlior;s of the bufzer § agreement subject to the
condition that the same are in accordance with the plans/permissions
approved by the respective departments/competent authorities and
are not in contravention of the Act, rules and regulations made

thereunder and are not unreasonable or exorbitant in nature.
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F.II Objection regarding exclusion of time taken by the competent
authority in processing the application and issuance of
occupation certificate

14. As far as contention of the respondent with respect to the exclusion of
time taken by the competent authority in processing the application
and issuance of occupation certificate is concerned, the authority
observed that the respondent had applied for grant of occupation
certificate on 31.12.2018 and -thereafter vide memo no. ZP-835-

AD(RA)/2018/13010 dated 303)5‘20’19 the occupation certificate has

.(
r‘ ..-\.

been granted by the competemt authomt(y;under the prevailing law.
/‘4

The authority cannot be al sﬂéﬁt sﬁéctaﬁir o the deficiency in the

application submltted by the prbmoter fpr ;ssuance of occupancy

F .
30.05.2019 that an mcgomplete apph-_ at or;émt of OC was applied

certificate. It is ¢ev‘ident frofnl the {Ecupatlon certificate dated

on 31.12.2018 as f‘ ire N& fmm thgem ent authority was granted

only on 19.03.2019 whlc"ﬁ is su,,_ equjenf. to the filing of application for

occupation certlﬁcate Al‘%e the_ hégef Eng

A 2

submitted his requlslte report in respect of the said project on
A w __l

22.03.2019. The District Town Planner Gurugram and Senior Town

ee [, HSVP, Panchkula has

Planner, Gurugram has submitted requisite report about this project
on 19.04.2019 and 22.04.2019 respectively. As such, the application
submitted on 31.12.2018 was incomplete and an incomplete

application is no application in the eyes of law.
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The application for issuance of occupancy certificate shall be moved in
the prescribed forms and accompanied by the documents mentioned
in sub-code 4.10.1 of the Haryéna Building Code, 2017. As per sub-
code 4.10.4 of the said Code, after receipt of application for grant of
occupation certificate, the competent authority shall communicate in
writing within 60 days, its decision for grant/ refusal of such
permission for occupatlon, pfxthe' bulldmg in Form BR-VIL In the
present case, the responégg 'h,as K&completed its application for
occupation certlﬁcate oqu onudzz 04- 2019 and consequently the

’._}._\%'\“'

concerned authorif 'lagrapted ccupﬁnon certlflcate on 30.05.2019.

the deﬁmency in the sald application dated
AU ( i )

Therefore, in vi ]
31.12.2018 and a.fgr' sa ’g reasons no delay in granting occupation
{

certificate can be attr;guted to the conce{ned statutory authority.
o N | b

F.III Objection regardlng entlt%gmenb of DPC on ground of
complainants bemg’i"nvestor \

The respondent Em’en@d ‘lthat the: c}hplamants are the investors

the "ap:virtment in" question as a speculative
| | 3

investment in order to ‘earn ure._ntall mcome‘/'proﬁt from its resale.

and have book

o~

Therefore, the complainants are not “allottee” or home buyer under
the Act but investors and thus the present complaint is not

maintainable.

The authority observed that the Act is enacted to protect the interest

of consumers of the real estate sector. It is settled principle of
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interpretation that preamble is an introduction of a statute and states
main aims & objects of enacting a statute but at the same time
preamble cannot be used to defeat the enacting provisions of the Act.
Furthermore, it is pertinent to note that under section 31 of the Act,
any aggrieved person can file a complaint against the promoter if the

promoter contravenes or violates any provisions of the Act or rules or

e-—"‘““_-\

o Ly

regulations made thereunde ﬁl@mg‘gareful perusal of all the terms

ement it is revealed that the

ant to stress upon the
2 same is reproduced

below for ready refefreﬁ?cet

“2(d) "allottee" in re‘h:tr&“ t0.(
whom a plot, apa?'tm ing
allotted, sold (whether as 'eehold or leasehold) or otherw:se
transferred by p';o L?r, and i
subse‘quently accpﬂ Q‘J a;d -_'-'-_

otherwise but does not include a persb whom such plot,

aParrment or‘ by:lfi?@ as H{e cas{ )é{,' ig/)fVen on rent;”

In view of above—mentioned definition of "allottee" as well as all the

terms and conditions of the buyer’s agreement executed between
respondent and complainants, it is crystal clear that the complainants
are allottee(s) as the subject unit was allotted to them by the

promoter. The concept of investor is not defined or referred in the Act.
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As per the definition given under section 2 of the Act, there will be
“promoter” and “allottee” and there cannot be a party having a status
of "investor". The Maharashtra Real Estate Appellate Tribunal in its
order dated 29.01.2019 in appeal no. 0006000000010557 titled as
M/s Srushti Sangam Developers Pvt. Ltd. Vs. Sarvapriya Leasing (P)

Lts. And anr. has also held that the concept of investor is not defined

or referred in the Act. Thu; ""t;l,e mntentlon of promoter that the
fj‘l_'é 1

allottee being an investor is ni -s-,ﬁ%tltled to protection of this Act

stands rejected. S0 ALYRL N
“”i e 51,\ o
{

F.IV Whether signing 4 unit hand oé%er Jetter or indemnity-cum-
undertaking at the time of possession extinguishes the right of the
allottee to clmm elay pgssessidn charges.

The respondent éiﬁt@gﬂdgd that- Eﬁt the tlfne of" takmg possession of the

@

subject flat wde%

5,

it

:\Pand crver l&tter dated 02.07.2019, the
complainants have e&&@eﬁ themselv;s to be fully satisfied with
regard to the measurernents !m:atlon direction, developments et

¥
cetera of the umt%ndj :

 —
that upon acceptance of possessmn the llablhtles and obligations of

the respondent as enumerated in the allotment letter/buyer’s
agreement, stand fully satisfied. The relevant para of the unit handover

letter relied upon reads as under:

“The Allottee, hereby, certifies that he / she has taken over the peaceful
and vacant physical possession of the aforesaid Unit after fully satisfying
himself / herself with regard tc its measurements, location, dimension

Page 21 of 33



a HARERA
b GUPUGRAM Complaint No. 4080 of 2021

20.

21

22.

and development etc. and hereafter the Allottee has no claim of any
nature whatsoever against the Company with regard to the size,
dimension, areaq, location and legal status of the aforesaid Home.

Upon acceptance of possession, the liabilities and obligations of the
Company as enumerated in the allotment letter/Agreement executed in
favour of the Allottee stand satisfied.”

In the complaint bearing no. 4031 of 2019 titled as Varun Gupta V/s

Emaar MGF Land Ltd,, the authority has comprehensively dealt with

this issue and has held that the aforesald unit handover letter does not
f:'%.

preclude the complainants’} fro .éxef(:lsmg their right to claim delay
B

possession charges as per ."-

aforesaid order, the cmﬁ’Fplahf

time of possessnon or unit handover ie' 1)

,1 II 1 1}

F.V Whether the eketuﬂjm of é]Lm yeyance deed extinguishes the
right of the allottee to claim el POSSEss

The respondent submlt%d that the
9 ﬁ»,j
conveyance deed on 0507 2@1"9 and therefore, the transaction

a’fffants have executed the

between the comglaina& e ;. ondent have been concluded

&'!

and no right or llablh can e asser ed respondent or the
complainants agamst othg' 'f'[erA ‘/tie complainants are
estopped from claiming any interest in the facts and circumstances of
the case. The present complaint is nothing but a gross misuse of
process of law.

In the complaint bearing no. 4031 of 2019 titled as Varun Gupta V/s

Emaar MGF Land Ltd,, the authority has comprehensively dealt with
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this issue and has held that taking over the possession and thereafter
execution of the conveyance deed can best be termed as respondent
having discharged its liabilities as per the buyer’s agreement and upon
taking possession, and/or .executing conveyance deed, the
complainants never gave up their statutory right to seek delayed
possession charges as per the provisions of the said Act. Also, the same
view has been upheld by the chg’ble Supreme Court in case titled as

o
Wg. Cdr. Arifur Rahman Khan and ‘Aleya Sultana and Ors. Vs. DLF

e
Southern Homes Pvt. Ll;ﬁ (now Known as BEGUR OMR Homes Pvt.

Ltd.) and Ors. (le appeél no. 6239 N 2019) dated 24.08.2020,

the relevant para§ are&feproduced herein below:

‘34 The develaper has not disputed these communications. Though
these are fo ' cammunications issued by the developer, the
appeﬂants submitted that rhey are not gésoiated aberrations but fit
into a patterﬁ%n he" deve!oper does‘nat state that it was willing to
offer the flat mg’chgsers possess:on of their flats and the right to
execute conveyance of the! flats ‘while reserving their claim for
compensation for de?ay On the contrary, the tenor of the
commum%twns indicates that while executing the Deeds of
Conveyange, the ﬂat bujgers were. informed-that no form of protest
or reserva%f ion would be acceptable. The flat buyers were essentially
presented with an wunfair choice of either retaining their right to
pursue their r:!chms (in which event they would not get possession or
title in the meantime) or to forsake the claims in order to perfect
their title to the flats for which they had paid valuable
consideration. In this backdrop, the simple question which we need
to address is whether a flat buyer who seeks to espouse a claim
against the developer for delayed possession can as a consequence
of doing so be compelled to defer the right to obtain a conveyance to
perfect their title. It would, in our view, be manifestly unreasonable
to expect that in order to pursue a claim for compensation for
delayed handing over of possession, the purchaser must indefinitely
defer obtaining a conveyance of the premises purchased or, if they
seek to obtain a Deed of Conveyance to forsake the right to claim
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compensation. This basicallv is a position which the NCDRC has
espoused. We cannot countenance that view.

35 The flat purchasers invested hard earned money. It is only
reasonable to presume that the next logical step is for the purchaser
to perfect the title to the premises which have been allotted under
the terms of the ABA. But the submission of the developer is that the
purchaser forsakes the remedy before the consumer forum by
seeking a Deed of Conveyance. To accept such a construction would
lead to an absurd consequence of requiring the purchaser either to
abandon a just claim as a condition for obtaining the conveyance or
to indefinitely delay the execution of the Deed of Conveyance
pending protracted consumer: Iit:'gatfon i

Therefore, in furtherance of _Varun Gupta V/s Emaar MGF Land Ltd.

(supra} and the law lald downiby the hon’ble Apex Court in the Wg.
Cdr. Arifur Rahman (gypra) thlS aau,;honty holds that even after
3
-
execution of the conveyance deed‘ the co‘hlplalnants cannot be

precluded from their rlght to seek delay poss:.;ssmn charges from the

N ) <

respondent—promoggr., 1 o i’l )f . }
' | | /&

Findings of the authority | W *{ /

G.I Delay possession charges

interest at the prescrlbed rate—on account of delay in offering

e
=

possession on the amotint paid by the complamants.

In the present complaint, the complainants intend to continue with the
project and are seeking delay possession charges as provided under
the proviso to section 18(1) of the Act. Sec. 18(1) proviso reads as
under.

“Section 18: - Return of amount and compensation
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18(1). If the promoter fails to complete or is unable to give possession of
an apartment, plot, or building, —

Provided that where an allottee does not intend to withdraw from
the project, he shall be paid, by the promoter, interest for every

month of delay, till the handing over of the possession, at such rate
as may be prescribed.”

26. Clause 14(a) of the buyer’s agreement provides time period for

handing over the possession and the same is reproduced below:

“14. POSSESSION ﬂ,a

%
(a) Time of handing ove glg\; 0! sgssmn

Subject to terms ,at'h‘f’q:l g and barring force majeure conditions,
and subject t@%ﬂﬂorrﬁe having complied with all the terms and
conditions of thgs Agréement, andmot being in default under any of
the prov)}fqg f is Agreement an?ﬁompﬁance with all provisions,

formalities,.dogumentation etc; as prescnbed by the Company. The
Company preposes to hand er the possg m of the Unit within 36
(Thirty Six) onth the ate af“’start of construction,
subject to timely e;qmphanq? of the provisions of the Agreement by
the Allott é,i’T - I!ottqe agrees an{f under.gta*nds that the Company
shall be e 5’ a gmcegﬁeriod of 5 We) months, for applying
and obtainin %qumplq;mn certificate/occupation certificate
in respect of the Unit and/br the P{;o]ect “ (Emphasis supplied)

27. Atthe outset, itis relevant telcomment on the preset possession clause
11—.

£

of the agreemen%whegétg ﬁlg,pqsses

kinds of terms and coldlmops of this ag;eement and the complainants

gp has been subjected to all
not being in default undér‘a{n;} p;'owélons of this agreement and
compliance with all provisions, formalities and documentation as
prescribed by the promoter. The drafting of this clause and
incorporation of such conditions are not only vague and uncertain but
so heavily loaded in favour of the promoter and against the allottee

that even a single default by the allottee in fulfilling formalities and
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documentations etc. as prescribed by the promoter may make the

possession clause irrelevant for the purpose of allottee and the

commitment time period for handing over possession loses its

meaning. The incorporation of such clause in the buyer’s

the promoter is just to evade the liability towards timel

greement by

delivery of

subject unit and to deprive the allottees of their right accruing after

delay in possession. This is ]ust;fﬁ

E-_‘J ‘;
misused his dominant pOSlth___:___ {

comment as to how the builder has

rﬁafted such mischievous clause in

the agreement and the a’gfottee ‘ig leﬁ: wﬁhago option but to sign on the

dotted lines. 27 | ox

{
"% \

the said unit wzthm 36 ,,Lthlrty sm)

construction and furthe@pmw'%éﬁ in, @

aﬂ-"’

be entitled to a grace pe&wd of 5 mo
) |

completion certlficate/offcupatmn cer

;eg N respect

The date of starti ofwcorfls".ttru\.cttqn_ is 13;0}@.20}3 as per ¢
account dated 08.12.2021. The period of 36 months
15.06.2016. As a matter of fact, the promoter has not ap
concerned authority for obtaining completion certificate,
certificate within the time limit (36 months) prescri

promoter in the buyer’s agreement. The promoter has

application for issuance of occupation certificate only on

ity of grace
59

and ver the p
‘W(%Zm the dat

ossession of

e of start of

reément that promoter shall

r:gs for applying a[’d obtaining

f said unit.
statement of
expired on
)plied to the
/ occupation
bed by the
moved the

31.12.2018
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when the period of 36 months has already expired. As per the settled
law one cannot be allowed to take advantage of his own wrong.

Accordingly, the benefit of grace period of 5 months cannot be allowed

to the promoter at this stage. Therefore, the due date of handing over
posseslion of the subject unit comes out to be 15.06.2016.
Admissibllity of delay possession charges at prescribed rate of

mtereﬁt The complalnants~a -tseekmg delay possession charges at

the prescribed rate of mti% %gvmo to section 18 provides that
| 1“":3‘

where an allottee do t 1 ‘ | .to G‘hthdraw from the project, he
| 3"’3{9 Tt prel

shall be paid, by the p%gfh

ér‘*‘ ir ,terest‘&for every month of delay, till
the handing over qi P ssesswn at such rate as may be prescribed and
|

it has been presc upder rule 15 of-the rules Rule 15 has been
L% b 1 WS

reproduced as under: \. | |
i A SN | | Yar
Rule 15. Prescribed rate o af interest- [Rrovwo to section 12, section
18 and sub-section (4 d subsection (z) of section 19]
(1)  For the purpose of prowso «to"section 12; section 18; and sub-

(7 vof section 9, they“interest at the rate
shall b e.S‘ta Ban !ndia h:ghest marginal cost
of lendi a%eﬁrz : A%

Provided t@m case, tbe State Bank of India marginal cost of

; A

lending' rate LR) is not-in use, /it shall be replaced by such
benchma\k lending rates which the State Bank of India may fix

from time to time for lending to the general public.

The legislature in its wisdom in the subordinate legislation under rule
15 of the rules has determined the prescribed rate of interest. The rate
of interest so determined by the legislature, is reasonable and if the
said rule is followed to award the interest, it will ensure uniform

practice in all the cases.
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Taking the case from another angle, the complainants-allottees were
entitled to the delayed possession charges/interest only at the rate of
Rs.7.50/- per sq. ft. per month of the super area as per clause 16 of the
buyer’s agreement for the period of such delay; whereas, as per clause
13 of the buyer’s agreement, the promoter was entitled to interest @
24% per annum at the time of every succeeding instalment from the

due date of instalment till date qf payment on account for the delayed

payments by the allottee. ,’I‘- .?.i'f"' h ions of the authority are to

safeguard the interest, oﬁhe éééneved ﬁerson may be the allottee or
the promoter. The rlghts ﬁf the{éarhes é‘ra%u be balanced and must be

equitable. The promioter cannot be allowed to ba e undue advantage of
his dominant posntion and to explolit
This authority is duty bo:nd to take mb cgns:ﬂerat]on the legislative
intent i.e, to protect the intérest of the
estate sector. The clau:es. jof gth'e -;';Jﬁyers agreement entered into

N eﬂs of the home buyers.

ﬁmers/allottees in the real

between the partiés a_-f‘-g orie-—-‘_‘iicl:bd! \;t%r d unreasonable with
respect to the grant of ?ntersst for’ del?xéd fossessmn There are
various other clauses in the buyer’s agreement which give sweeping
powers to the promoter to cancel the allotment and forfeit the amount
paid. Thus, the terms and conditions of the buyer’s agreement are ex-

facie one-sided, unfair and unreasonable, and the same shall constitute

the unfair trade practice on the part of the promoter. These types of
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discriminatory terms and conditions of the buyer’s agreement will not

be final and binding.
Consequently, as per website of the State Bank of India ie.

https://sbi.co.in, the marginal cost of lending rate (in short, MCLR) as
on date i.e, 18.02.2022 is 7.30%. Accordingly, the prescribed rate of
interest will be MCLR +2% i.e., 9.30%.

Rate of interest to be pai% mplainants in case of delay in

making payments- The de& : ¢ term ‘interest’ as defined under

g

allottee, in case .'___ %fu | The re evant g: }ou is reproduced below:

“(za) "interest" means\the rates i inter
the allottee, as the'case:m . be.
Explanation. —For th pur, .se 0 ﬁlabﬁe—-

(i) the rate of mteﬁr"m rgﬁﬂﬂiﬁgnﬂhe aﬂottee by the promoter,

qy,ag!e by the promoter or

(i)

e prmoter rece:vea the amount or an y part thereof till
the date thjam unt or paf‘t thereof and interest thereon is

the date
refunded, and.theiinterest payable.hy the allottee to the promoter

shall be from the date the allottee defaults in payment to the
promoter till the date it is paid;”

Therefore, interest on the delay payments from the complainants shall
be charged at the prescribed rate ie, 9.30% by the respondent/
promoter which is the same as is being granted to the complainants in

case of delay possession charges.
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35. On consideration of the documents available on record and
submissions made by the parties regarding contravention as per
provisions of the Act, the authority is satisfied that the respondent is in
contravention of the section 11(4)(a) of the Act by not handing over
possession by the due date as per the agreement. By virtue of clause
14(a) of the buyer’s agreement executed between the parties on
08.04.2013, the possession of f};e Subject flat was to be delivered
within a period of 36 montﬁs%%om@‘%he date of start of construction

plus 5 months grace per od fo Hp lym ‘and obtaining the completion
yanp B A

b
1

: {,
certificate/ occupatlo:n @”érlnf’ cgte 1_n, ct

\g the unit and/or the
project. The constgycnon was started on 5.0 :2013. As far as grace

J'

|
period is concerned the sarﬁe is dIsal bwed:for the reasons quoted

| |
above. Therefore, the due date of hand g ov jé possession comes out

N
to be 15.06.2016. T'he %omplamarit% @"?“me present complaint are

subsequent allottees and\had purchaSed the unit in question from the
previous allottees v1deiagree§ném’] (5153 1 02.01.2016 and
thereafter, the responde%it had acknogylé‘dged them as allottee vide
nomination letter dated 17.02.2016. In !terms"of the order passed by
the authority in complaint titled as Varun Gupta Versus Emaar MGF

Land Ltd. (CR/4031/2019), the complainants are entitled to delayed

possession charges w.e.f. the due date of possession as per the buyer’s

agreement.
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Occupation certificate was granted by the concerned authority on
30.05.2019 and thereafter, the possession of the subject flat was
offered to the complainants on 01.06.2019. Copies of the same have
been placed on record. Thereafter, the complainants had taken
possession of the subject unit vide unit handover letter dated
02.07.2019 and subsequently, the conveyance deed was executed on
05.07.2019. The authorlty 1;1 ce}nplamt bearing no. 4031 of 2019
titled as Varun Gupta V/s Er%{g%ﬁﬂﬂ]’ Land Ltd. has comprehensively

decided that the execu 'n olfécenveyaé}:e deed/unit handover letter

between the p"' ‘rd‘b& hﬁt.

me/-'extmguxsh the allottees/

the cI nsu:le;fd v1ew that there is delay on
i

% td offier i BI&cal possession of the subject
unit to the complaidi& \ er the t K and conditions of the buyer’s
REL

agreement dated 08 04. 2013 execufea between the parties. It is the
: ¥ 3 & i

e pjom o.';er

fulﬂl_ its obligations and
responsibilities as pe{)the buyer’s agreement dated 08.04.2013 to

INVUIN NS
hand over the possessnon within the stlpulated period.

Accordingly, the non-compliance of the mandate contained in section
11(4)(a) read with section 18(1) of the Act on the part of the
respondent is established. As such the complainants are entitled to
delayed possession at prescribed rate of interest i.e. 9.30% p.a. w.e.f.

the due date of handing over possession as per the buyer’s agreement
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i.e, 15.06.2016 till the date of handing over of possession i.e.,
02.07.2019 as per provisions of section 18(1) of the Act read with rule

15 of the rules.
G.I1 Compensation

Relief sought by the complainants: Direct the respondent to pay for
harassment caused to the complamants as damages along with cost of

litigation to the tune of Rs.1; 00 | ,El_/-r -

Eﬁ :
The complainants are seekmg Jﬁm nsatlon in the above-mentioned
A N\
relief. The authority'is o%' the vféw t}fat&ﬁ@tf‘jis 1mp0rtant to understand

that the Act has clearly prowdeé mterﬁst@@ ‘?nd compensation as

g b

separate entitlement/rights whlch the lotte an claim. For claiming

compensation unc_l_éfr,se‘tt

ions 12;J 4‘ 18 agf:l ﬁémon 19 of the Act, the

rules. i ] sﬁ 3

Directions of the authority , . -
X LS —K J

Hence, the authority hereby passes thlS order and issues the following
directions under section 37 of the Act to ensure compliance of

obligations cast upon the promoter as per the function entrusted to

the authority under section 34(f):

i.  The respondent is directed to pay the interest at the prescribed

rate i.e. 9.30% per annum for every month of delay on the amount
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paid by the complainant. from due date of possession i.e.
15.06.2016 till the date of handing over of possession i.e.,
02.07.2019. The arrears of interest accrued so far shall be paid to

the complainants within 90 days from the date of this order as per

rule 16(2) of the rules.

ii. The respondent shall not charge anything from the complainants

which is not the part of the Euyer s agreement. The respondent is

also not entitled tgf%@ _ &’ holdmg charges from the
complamants/allpt;ees at any pomt ofitime even after being part
of the buyer’; s’ agi'ééément as per law settled by hon’ble Supreme
Court in cml ; appe_g_l nos. 3_864-3889 /2020 decided on
14.12.2020. L ';. r |

41. Complaint stands élsgosed of

42. File be consigned to regi‘fs‘tlzy.;__' 3

V) - S |f g (Ao
(Vijay Kumar Goyal) 1< L\ /- [(Dr. KK Khandelwal)
Member ' ' Chairman

Haryana Real Estate Regulatory Authority, Gurugram
Dated: 18.02.2022

Order uploaded on 16.03.2022.
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