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Chairman
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:cate for the complainants

Form CRA under section 31 of the Real Estate (Regulation and

Development) Act, 201,6 [in short, the Act) read with rule 28 of the

Haryana Real Estate (Regulation and Development) Rules, 201,2 (in

short, the Rules) for violation of section 11[4) (a) of the Act wherein it

is lnter alia prescribed that the promoter shall be responsible for all

Adv:lcal
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obligations, responsibilities and functions to the allottee as per the

agreement for sale executed inter se them.

since, the buyer's agreement. has been executed on 08.04.2013 i.e.

prior to the commencement of the Act ibid, therefore, the penal

proceedings cannot be initiated retrospectively. Hence, the authority

has decided to treat the prest:nt complaint as an application lbr non-

compliance of statutory obli'$ation on part of the

2.

A.

3.

S. No. Heads Information
t.

2. Project area

3. Nature of the project

4. DTCP license no. and validity
status

75 of 2072 dated 3L.0T.Z\tz
Valid/renewed up to 30.07.2020

5. Name of licensee Kamdhenu Projects Pvt. Ltd. and another C/o
Emaar MGF Land Ltd.

6. HRERA registered/ not registered Registered vide no. 36(a) of ZDIT dated
O5.I2.20L7 for 95829.92 sq. mtr.s.

HREM registration valid up to 31,.L2.201.8

HREM extension of 01 of 2019 dated 02.08.2019
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registration vide no.

Extension valid up to 31..L2.201,9

7. Occupation certificate granted
on

30.05.2019

[annexure R7, page 105 of reply]
8. Allotment letter dated 25.01.2073

[annexure R2, page 24 of reply]
9. Unit no. GGN-19-0301_, 3.a floor, building no. 19

[annexure R4, page 39 of reply]
10. Unit measuring 1.6J0 sq. ft.

[FAE" 3e of reply]
LT, Date of execution

agreement
08.04.2 013

[annexure R4, page 36 ofreply]
LZ, Payment plan

13.

1.4.

15.

1.6. 15.06.2013

1.7. Due date of delivery of
possession as per clause 1 [a)
of the said agreement i.e. 36
months from the date of start of
construction (15.06.2013) +

grace period of 5 months, for
applying and obtaining
completion certificate/
occupation certificate in respect

L5.06.201,6

[Note: Grace period is not included]
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of the unit and/or the project.

[Page 27 of complaint]

18. Date of offer of possession to
the complainants

0L.06.201.9

[annexure R10, page tLZ of reply]
L9, Unit handover dated 02.07.2079

fannexure R11, page L20 of reply]
20. Conveyance deed executed on 05.07.2079

[annexure R12, page 7Zl of reply]
2L.

HAI?ERA
GURUGRAM Complaint No. 4080 of'2027

Facts of the complaint

ii. That the possession of the subject unit as per clause 14(a'f of the

agreement was to be handed over within 36 months frr:m the

start of construction along with grace period of S months for

applying and obtaining the completion certificate/ occupation

B.

4.
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in respect of the enit in question. The

ing over possession of the unit in question

the start of construction date was 15

ndent cannot take benefit of the grace

dent has failed to meet the timeline for

in question.

the statement of

cost of the

lainants

nent to

tion, th

terms

T the in

in mated by th

of ccount dated 01.

The complainants had already taken possession

question but raised repeared requests from the

offer or adjust the delay possession charges to

to which the respondent assured that the same

in favour of the complainants but till date the cr

been running from pillar to post to receive the

Complaint

re, the date of

'J.5.06.20t6,

20L3 and the

as the

of the

01.06.201,9 that the

Rs.1,00,36, /- and the

nt of Rs.94 t2,20L/-. It is

ent in dominant

to negotiatepositi

the su ject unit was

19 as the statement

r, the t has not

ts till date.

the unit in

complainants

be credited

have

possession
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C.

5.

D.

6.
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Complaint No. 4080 of Z02t

is compensatory in nature and cannot be granted in derogation

and ignorance of the provisions of the buyer's agreement. It is
further submitted that the interest for the alleged delay

demanded by the complainants is beyond the scope of the buyer's

agreement. The complainants cannot demand any interest or

compensation beyond the terms and conditions incorporated in

lIl
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V.
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x.
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it is pertinent to mention that the respondent has also creldited a

sum of Rs. 58,338/- as benefit on account of anti-profitjing and

Rs.L,267 /- on account of early payment rebat. Without prejudice

to the rights of the respondent, delayed interest if any has to

Complaint No. 4080 otl2027
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within the planning

area of Gurugram District, therefore. ,,hir authority has complete

territorial jurisdiction to deal with the present i:omplaint.

E.II Subiect-matter iurisdiction

9. Section 11( )[a) of the Act provides that the promoter shall be

responsible to the allottee as per agreement for sale. Section 11( )(a)

is reproduced as hereunder:

Page 14 of33
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10.

Section 77

@) The promoter shall-
(a) be responsible for all obligations, responsibilities and

functions under the provisions of this Act or the rules and
regulations made thereunder or to the allottees as per the
agreement for sale, or to the association of allottees, as the
case may be, till the conveyance of all the apartments, plots or
buildings, as the case may be, to the allottees, or the common
oreas to the association of ollottees or the competent
authority, as the case may be;

Section S4-Functions of the Autlprity:

F.

11.
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re-written after coming into force of the Act. Therefore, the prorvisions

of the Act, rules and agreement have to be read and interpreted

harmoniously. However, if the Act has provided for dealing with

certain specific provisions/ situation in a specific/particular manner,

then that situation will be dealt with in accordance with the r{ct and

the rules after the date of coming into force of the Act and the rules.

Numerous provisions of the A e provisions of the agreements

contemplate rewriting ofY'6:htrcic:t between the flat purchaser and
the

122. We u
are i
a retroactiie or q(4sl retrbg
validiqt of the fifovisionsl,
Parliament is competent enough to legislate law having
retrospective or retroactive effect. A law can be even framed to
affect subsisting / existing contractual rights between the parties in
the larger public interest. we do not have any doubt in our mind
that the RERA has been framed in the larger pubtic interest after a
thorough study and discussion made at the highest level by the
standing committee and select committee, which submitted its
detailed reports."
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72. Alrso, in appeal no. 173 of 2019 titled as Magic Eye Developer pvt. Ltd.

vs. Ishwer singh Dahiya, in order dated 1,7.1,2.2019 the Haryana Real

Estate Appellate Tribunal has observed-

"34. Thus, keeping in view our aforesaid discussion, we are of the
considered opinion that the provisions of the Act are quasi
retroactive to some extent in operation and will be applicable to the

Page L7 of 33
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HSVP, Panchkula has

submitted his requisite report in re;pect of the said project on

22.03.2019. The District Town Planner, Gurugram and Senior Town

Planner, Gurugram has submitted requisite report about this project

on 19.04.2019 and 22.04.201.9 respectively. As such, the application

submitted on 3L.L2.207B was incomplete and an incomplete

application is no application in the eyes of law.
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15. The application for issuance of occupancy certificate shall be moved in

Complaint No. 4080 of Z02t

1,6.

L7.
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this issue and has held that taking over the possession and thereafter

execution of the conveyance deed can best be termed as respondent

having discharged its liabilities as per the buyer's agreement and upon

tal<ing possession, and/or executing conveyance deed, the

complainants never gave up their statutory right to seek delayed

possession charges as per the provisions of the said Act. Also, the same

Southern Homes (now Known as BEGUR OMR Homes pfi.

the relevant paras I

"34 The
these a
appellan
into a

compensation for

title in the meantime) or to forsake the claims in order to perfect
their title to the flats for which they had paid valuable
consideration. In this backdrop, the simple question which we need
to address is whether a flat buyer who seeks to espouse a claim
against the developer for delayed possession can as a consequence
of doing so be compelled to defer the right to obtain a conveyance to
perfect thelr title. It would, in our view, be manifestly unreasonable
to expect that in order to pursue a claim for compensation for
delayed handing over of possession, the purchaser must indefinitely
defer obtaining a conveyance of the premises purchased or, if they
seek to obtain a Deed of Conveyance to forsoke the right to claim

Page23 of 33
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compensation. This basically is a position which the NCDRC has
espoused. We cannot countenance thatview.

35. The Jlat purchasers invested hard earned money. It is only
reasonable to presume that the next logical step is for the purchoser
to perfect the title to the premises which have been allotted under
the terms of the ABA. But the submission of the developer is that. the
purchaser -forsakes the remedy before the consumer forum by
seeking a Deed of Conveyance. To accept such a construction would
lead to an absurd conse(luence of requiring the purchaser either to
abandon a iust claim as o condition for obtaining the conveyanc'e or
to indefinitely delay the execution of the Deed of Conveyttnce
pending protracted consumer litig.ation."

23. Therefore, in furtherance of va"tun Gupta v/s Emaar MGF Land Ltd.
")

(supra) and the law laid aown[by the hon'ble Apex court in rhe wg.

Cdr. Arifur Rahman (qupra),,:thislauthority holds that even after
i

execution of the conveyance i dbed, the-' cfr,nplainants cannot be

ion charges from the

e respondent to pay

tl:larr

delay in offering

possession

25. In the present complaint, the complainants intend to continue r,vith the

project and are seeking delay possession charges as provided under

the proviso to section 1B[1) of the Act. Sec. 1B[1) proviso reads as

under.

"Section 78: - Return of amount and compensation

Page24 of33
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18(1). If the promoter fails to complete or is unable to give possession of
an apartment, plot, or building, -

Complaint No. 4080 of 202L
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ment as to how th+ builder has
I

I

fted such mischievbus clause in

Complaint No.4,080 of 20Zl

documentations etc. as prescribed by the promoter may make the

possession clause irrelevant for the purpose of allottee ernd the

commitment time period for handing over possession loses its

meaning. The incorporation of such clause in the buyer's agreement by

the promoter is just to evade the liability towards timely delivery of

subject unit and to deprive the allottees of their right accruing after
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29.

Complaint No.4080 of 20Zl

30.
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31. Taking the case from another angle, the complainants-allotter:s were

entitled to the delayed possession charges/interest only at the rate of

Rs.7.50/- per sq. ft. per month of the super area as per clause 16 of the

buyer's agreement for the period of such delay; whereas, as per clause

13 of the buyer's agreement, the promoter was entitled to interest @

24o/o per annum at the time of every succeeding instalment from the

powers to the promoter to cancel the allotment and forfeit the ramount

paid. Thus, the terms and conditions of the buyer's agreement are ex-

facie one-sided, unfair and unreasonable, and the same shall constitute

the unfair trade practice on the part of the promoter. These types of
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35. On consideration of the documents available on record and

submissions made by the parties regarding contravention as per

provisions of the Act, the authority is satisfied that the respondent is in

contravention of the section 1,1,(4)(a) of the Act by not handing over

possession by the due date as per the agreement. By virtue of clause

M(a) of the buyer's agreement executed between the parties on
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40.

Complaint No. 4080 of 2021

39.

H.

rules.

Directions of the authority

Hence, the authority hereby passes this order and issues the following

directions under section 3T of the Act to ensure compliance of

obligations cast upon the promoter as per the function entrusted to

the authority under section 3a$):

The respondent is directed to pay the interest at the prescribed

rate i.e. 9.30o/o per annum for every month of delay on the amount
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paid by the complainant- from due date of

1,5.06.2076 till the date of handing over of

02.07.2019. The arrears of interest accrued so far

the complainants within 90 days from the date of

rule 16[2) of the rules.

The respondent shall not charge anything from th

which is not the part

also not entitled

complainants/a

of the buyer'

Court in

L4.L2.2020.

41,. Complaint stands

42. File be consigned to

Haryana Real Estate Regulatory Authority, G

Dated: 18.02.2022

4080 of 2021

agreement.

me even

by

/2020

be paid to

is order as per

complainants

respondent is

from the

being part

'ble Supreme

decided on
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