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P* GURUGRAM

BEFORE THE HARYANA REAL ESTATE REGULATORY
AUTHORITY, GURUGRAM

Shahab Rizvi
R/o: Flat no.70L2, Tower 5,
Vipul Greens, Sohna Road,

Complaint No. 3692 of 202t

Complaint no. z 3692 of 2OZl
Complaint filed on : 01.1O.202L
First date of hearing: Li.LL.ZOZL
Date of decision : 18.02.2022

Complainant

M/s Emaar MGF Land Ltd. **r, * TflYY' "office: 306-308,_31 flo9r, SqHry od5,:@.?." 
- -ulnDistrict Centre, Saket, New batni-f ffi& Respondent

CORAM:
n- t1 t-/ LrL^*l^1,.-^I q I &. E1 lffi* chairman
ShrivijayKumartcoffi& ffi [| ffi [$ fih*ldSfr Member

APPEARANCE: it,'.;, 

= 
,li , ,,: ,'

shri |agdeep Kumar , Advocate for the complainant

ORDER
il

t. The present com$tffit h s been nt.a Uy*ttre complainant/allottee in

Form CRA under sertion,3l of_the Real Estate (Regulation and

Development) Aci, 2OL6 (in short, the Act) read with rule 28 of the

Haryana Real Estate (Regulation and Development) Rules, 201.7 (in

short, the Rules) for violation ol section 11(4)[a) of the Act wherein it

is inter alia prescribed that the promoter shall be responsible for all

obligations, responsibilities and functions to the allottee as per the

agreement for sale executed inter se them.
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2. since, the buyer's agreement has been executed on22.04.zo|3 i.e. prior

to the commencement of the Act ibid, therefore, the penal proceedings

cannot be initiated retrospectively. Hence, the authority has decided to

treat the present complaint as an application for non-compliance of

statutory obligation on part of the promoter/respondent in terms of

section 34(0 of the Act ibid.

A.

3.

Proiect and unit related

The particulars of the 
,e\oieffiffitFf of sale consideration, the

amount paid bv the "corrulairtli$tr,$4t. ..f."ffroposed handing over the

possession, delay;,pgiiod, ir"*Hry1*fi"#b #;i h*e4aitea in the followingpossession, delay;,pgiioa, if"dH$.*"#b uee;r h*e4aitea in the following

tabularform: *.d ;- t 
1

&ffie -fl t$ ]* $$ r-o$4*ffiffi& s$$ w$$ \-$q
S. No. Heads ', Infofmatidn,

:r tin lL

L Proiect name and lodation ',,

2. l -$-tr+frcres

3. Nature of the proiect -"':'+amrus
Group housing colony.

4. DTCP license no. and validity
status

75 0f 2072 dercd3t.o7.2oL2

vrriaZfto**.f,,rp to 3o.o7 .2ozo
5.

i-:* $ ! 1"-
I ',,, (,.. i 1', ,.

"Kamdhenu Projects Pvt. Ltd. and another
:ClouEmaqr MGF Land Ltd.

6. HRERA registered/ not registered Regirtered vide no. 36(a) of ZOIT dated
05.12.2017 for 95829.92 sq. mtrs.

HRERA registration valid up to 3I.L2.20t8

HREM extension of
registration vide

010f 2019 dated a2.o8.20t9

Extension valid up to 3L.L2.20L9
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7. 0ccupation certificate granted
on

05.L2.20L8

[annexure R7, page t29 of reply]
B. Allotment letter dated 25.0t.20L3

[annexure PL, page 32 of complaint]
9. Unit no. GGN-07-0101, 1't floor, building no. 7

[annexure P2,page 47 of complaint]
10. Unit measuring 1650 sq. ft.

[Page 47 of complaint]
lL. Date of execution of buyer's

agreemen , :r##
22.04.20\3

.r[gnnexure P2, page 44 of complaint]
L2. Payment plan 'ffionstruction linked payment plan

#rgu 75 of complaintl
13. Total consideration as pei

statement of account Oitedl
24.Lt.lozlat page :i2 S cii'iepfi

'Rs.1y1,2,,97,6L6/-

...:.:
L4. Rs.1.,23,44,868/ -

15. Date of start of construction as
per statement of account:dated
24.Lt.202L atpafe 1?5 of,reply

74.06.2A13

t6. Due date of dClively of
.'tpossession as per clause''i+(a);

of the said agreement i.e. 36
months fro4 the dale of star#of
constructioff (L4.06,2013); *
grace perioti of 5'months, Tbr
applying an4 obtaining
completion : certificate/
occupation certificate in
respect of the unit and/or the
project.

[Page 60 of complaint]

!-4.06:2076

[Note: Grace period is not included]

t.''

77. Date of offer of possession to
the complainant

]-t.L2.20L8

[annexure R9, page !36 of reply]
18. Unit handover dated 20.04.20L9

[annexure RL0, page 1-41- of reply]
79. Conveyance deed executed orr 02.05.20t9

[annexure R11, page L47 of reply]
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Facts of the complaint

Complaint No. 3692 of 2021

B.

4.

.lll

The complainant made tfr. ioll
"" tti
'fi;,]'lriqi{i:\

i. That somewhere in thei?ii

through its h

p,o;[.t,t $ffid,derffiSffiffi*r r&,l%ft

8$ubmissions in the complaint:

q a flat in the proposed

e complainant had a

k$"roent explained the

project details

assured to the complainant that the respondent has already

processed the file for all the necessary sanctions and approvals

from the appropriate and concerned authorities for the

development and completion of said project on time with the

promised quality and specification. The respondent had also

20. Delay in handing over
possession w.e.f. 14.05.2016 till
L1.02.20L9 i.e. date of offer of
possession (1-L.L2.20LB) + 2
months

2 years 7 month 28 days

2t. Delay compensation already
paid by the respondent in terms
of the buyer's agreement as per
statement of account dated
24.L1.2021at page L26 of reply

Rs.3,07,L71/-
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assurances and

measuring

ii. That on 25.01.20

issued a pro

biased con

discrimi

one-sided

provisional al

exceptional

unfair trade

shown the broch and advertisement ma

project to him and

buyer agreement for said projectwould be issu

one week of boo The complainant, rel

them to be true, booked a

bearing no. 0101 1't floor in tower no. 7 in

they paid Rs. 7,50,00

forfeiture of L5% of

adding EDCflDCft afr

Urt#
of respondent, they were info

IDC and PLC are just government levies, and

standard rules of rnment. Further, the delay p

will be imposed @ 4o/o wltich is standard rule of

company will also mpensate at the rate of Rs. 7.

per month in case delay in possession of flat

3692 of202L

that the allotment I

of the said

and builder

to him within

upon those

I flat

of 1650 sq.

said project

Accordingly,

amount on 05 .20L2.

4 months, respondent

ing stringent and

trary, and

sew drafted in a

uni terms of

nant, ll cost him

tion value of Respondent

net consideration

ahd when complainan
'l

ue of flat by

opposed the

that EDC,

are as per the

charges

company and

0/- per sq. ft.

by company.
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complainant opposed these illegal, arbitrary, unilateral and

discriminatory terms of provisional allotment letter but there was

no other option left with him because if he stops the further

payment of installments then in that case, respondent may forfeit

l5o/o of total consideration,,,alue from the total amount paid by the

complainant. Thereafter, on 22.04.201,3, the buyer's agreement

was executed on rl$#ffi* l, arbitrary, unilateral and

iii.

allotment letter. .r ,'. * ' "l ',-
,.i ,l'

I-l'
That as per th'e clius u 

l{,,:of 
r:li; sffiuyer's agreement dated

: o\.. i , '" :. ,,. li+,. ,il -'t

22.04.2013, thb :rdsponden[ nra igree&, ard-p.o.ised to complete
:::L ii -

the const.rq$ 
S{s. s6id 

flatgn$uEgvgf gts possession within a

t:"rn the date " he proposed possession

clate as per Byjl'r agi&rnenffii due on L4.06.2016. However,

tt 
" f"r*,offifoffiffi ffieid buyer,s agreement

and failed to fulfill its obligations,dhd.h.as not delivered possession

of said flat wiihin ihu ,g...d time frame or trr. buyer,s agreement.

iv. That from the date of booking 25.09.201,2 and till ll.lz.zol8, the

respondent had raised 'u,arious demands for payment of

installments towards sale consideration of the said flat and the

complainant has duly paid and satisfied all those demands as

agreed in the flat buyer's agreement without any default or delay
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on their part and had also otherwise fulfilled their part of

obligations as agreed in the flat buyer's agreement. The

complainant was and has always been ready and willing to fulfill

his part of agreement, if any pending.

v. That as per Annexure-lll (schedule of payments) of buyer's

agreement, the sales consideration for the said flat was

Rs.1,14,45,283/- (wh

of Rs.97,00,383/-; EDC

consideratioffiffieaffeaffiarff .rfu&ffon to nf.r,r+,2 6,32 6 / -

IFMS of Rs.82,500/- $eparately whereas IFMS charges were

already in.rug"a in 'rqr;.onsi$eratigp Thht way rhe respondent
S I , j r g

charges IFMS twige from the residents: The respondent increased

the sale .onrid..riion Uy nr 1,,tz,Sg3 /- (Rs.30,0 93 /-+ Rs.B2,5 oo /-

) without any reason whictr is illegal, arbitrary and unfair trade

practice.

vi. That as per the statement dated 05.0g.zozL, issued by the

respondent, the complainant has already paid Rs.1,20,80,306/-

towards total sale consideration and applicable taxes as demanded

PageT of 42
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by the respondent from time to time and now nothing is pending

to be paid on the part of complainant. Although, the respondent

charged Rs.1,12,593/- extra from the complainant.

vii. That the possession was offered by respondent through letter

"lntimation of Possession" dated 1L.1,2.2018 which was not a valid

offer of possession because respondent had offered the possession
{'rl i :

with stringent conditioffipjffi6thin amounts which were never

partofagreeme,.^ffirofpossession,builderdid
not adjust the deJffi.#F{sJ}f,ffit ffiqga possession. Respondent

demanded *r advance maintenance

charges t "d#phmm-\1k\er asreed under the

buyer's "r.&ffi,, ilffi$"&r&r+# .ffi#r.rded a lien marked

FD or ns.a,sffiM #fr, $rJ*.,.$ rfftff#drabniw asainst HVAr:ifi:i: 'JJ'HTti:::::

ns.s|az,r5o/-,o*ffi"naRs.50,000/.towards

raised by responddht alotl 
,, 
*tth',,offer,i of possession. The

r ,.j i .::..:i ..,,.....-.,r!l , ''., \,

respondent gave physical handover of aforesaid property on

20.04.2079.

viii. That after taking possession of flat onZ0.O4.z\Lg,the complainant

also identified some major structural changes which were done by

respondent in project in comparison to features of project narrated

to them on 25.09.2072 at the office of respondent. The area of the
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central park was told 8 acres but in reality, it is very small as

compared to I acres; respondent-built car parking underneath

'central Park', respondent charged pLC from the complainant on

the pretext of Central Park. Respondent did many structural

changes and cut down on the internal features of the project based

on which the respondent sold this flat to the complainant and other

ix. That on 20.04.2019, thet;e$ nt telephonically informed the

buyers of this project. ,, :- 
:

:4,.'

respondent that !,h* respondent is creating anomaly by not

"' ";i; 
lr 

"r{' 
lt;;li 

"":''$";r:li"; 
' " i' '"1

compensating the complainant for delay possession charses at thel*f i-ffi \let e

:ilt
\r tt' ' . ll : ..,, ,'.'

approach the appioprilte forum to get redressal.
4 :i

That the respondent llmw*amrery deficient, unfiair, wrongful,

rraudure* fr#&ffi ffi ffi& n,, *itfin the agreed

timeri nes,' 
ffi #ffl:}ffi f4nT\fl 

t and orherwi se. rhat

on 20.04.20L9,therelhas been total delay of 2years a[ra 10 months.

The cause of action 
tccrued 

in the favour of the co{nplainant and

against the responlun, on 05.09 .z[L|when the said flat was

booked by the compllainant, and it further arose whfn respondent

failed/neglected,o a[tiu.r the said flat on proposed delivery date.
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C.

5.

complaint No. 3692 of 2027

The cause of action is continuing and is still subsisting on day-to-

day basis.

Relief sought by the complainant

The complainant is seeking the following relief:

i. Direct the respondent to pay interest at the rate of 7\o/o on account

of delay in offering possession on the amount paid by the

complainant as sale considp.ktip;n of the said flat from the date of
payment till the aate of,flffif$ffif possession.

.::

ii. Direct the respondent tn,,,!.s.1,1 2,593 / - unreasonably

charged by the *e..+Aa.$$$!} ale price after execution
il ,;"li'".,_r]i

of buyer's ,4$u"*uni' tiet *eu, 
" 
thai; respondent and the

iv. Direct the amount paid as GST.

instructions to the

bank to iremo#e, ,lien. marked over FD ofcomplainant's

Rs.3,53,451/- in favour of the respondent on the pretext of future
payment of HVAT for the per:iod 01,.04.201-4 to 30.06.2017.

Direct the respondent to return entire amount of Rs.26,404s/-

paid as holding charges by the complainant.

Direct the respondent to charge electricity charges in accordance

with the consumption of uriits by complainant and restrain the

iii.

V.

vi.

vii.
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D.

6.

Complaint No. 3692 of 202t

respondent from charging fixed minimum charges orn electricity

meters.

viii. Any other relief/order or direction which this hon'trle authority

may deems fit and proper considering the facts and ci,rcumstances

of the present complaint.

Reply filed by the respondent

The respondent had contesteffiic.-o.mplaint on the following grounds:

That present complaint ip;,ffile , on an erroneous interpretation of

the terms "nffi

or an "r'.",&m,bd#$.re.&'fu**l ffifr,"u intf .r"a or the
1

Act. tt is furthef submitted that merely_ because the Act applies to
,H

,-:i:, :

ongoing projects whffihffii JCith the authority, the Actongoing proj ects lvbgb aLR*#lstqred i
cannotbesaid,"WWctively. rr,. prorrisions of

th e Act reti e$ffi 
iffi,$ffiH 

*"F[r, 
HH1 

fot' 
g 

eeki n g interest cann o t

be called in t&affi ih der6fufftiohanfr ipndrallce of the provisions of
.s'" i 6f'-$I ."-\Eh#*r, , $, .#

the buyer's a,lresfu{rit Ttrg tlt f6rt iir,g+hd+nsatory in nature and
'lr4esrr \*p! I r"*l \@9i i; q #, A B '\ I €.

cannot be granted in derogation and ignorance of the provisions of

the buyer's agreement. It is further submitted that the interest for

the alleged delay demanded by the complainant is beyond the

scope of the buyer's agreement. The complainant cannot demand

any interest or compensation beyond the terms and conditions

incorporated in the buyer's agreement.
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ii. T

i

in

The

qu

thert

resi

ther

li

req

req

the in remittance of various

Page 12 of 42
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the complainant vide an a ication form applied to the

ndent for provisional allotm t of a unit in the project. The

lainant, in pursuance of the on form, were allotted an

ndent unit bearing no. GG 7-0701,,located on the L't florcr,

e project vide provisional al t letter dated 25.0L.2013.

complainant consciously and lly opted for a construction

plan for remittance of the consideration for the unit in

the respondent that he shall

t every installmenf er the payment schedule. The

ndent had ect the bonafide of the

lainant a unit in question in his

.20t3 was executed

t. The complainant

irregu The respondent was

trained to rs to the complainant

esting him to m demanded amounts. Payment

got sent to the

ainant ntioning the amount

was remittance of the

amounts as per the sch ule of payments, requesting

r their outstanding financialmplainant to timely

ty but to no avail. Statement account dated 24.LL.2021. as

course of its business depictsined by the respondent in d

ts by the complainant.

n and further

iii.
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iv. That the complai consciously and maliciously c

the payment req letters and reminders

respondent and

instalments which

uted in making timely pa,

an essential, crucial and an

requirement under

proposed allottees

e buyer's agreement,,

ult in their payments as

agreed upon, the fai ure has a cascading effect on

and the cost for

exponentially and fu

respondent. The

wilfully de

the res

fulfilled i
completed

the complaina

v. That clause 1a(b)(v)

event of any

schedule of

time for del

clause 16 of the s agreement provides that the

of possession shall only befor delay in deli

allottees who are in default of their obligatio

under the agreemen and who have not defaulted

instalments as the payment plan inco

agreement. It is su itted that the complainant h

Page 13 of42
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to ignore

by the

ents of the

when the

per schedule

operations

nofthep ect increases
'enormous 

busi losses to the

ignore all th aspects and

It is bmitted that

I allo earnestly

SA ment and

ble the facts and

no eq ty in favour of

agreement provi

indispensable

that in the

as per the

t, the

ded. Further

pensation

to such

as envisaged

n payment of

ted in the

defaulted in

instal
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Complaint No. 3692 of 2021,

remittance of the instalmen and hence the date of delivery

o is not liable to be determi in the manner sought to be

don by the complainant. The com lainant is conscious and awa.re

said agreement and has filed e present complaint to harass

the ndent and compel the pondent to surrender to their

ill I demands. It is submitted

laint is nothing but an abuse

t the filing of the present

co f the process of law.

vi. Tha despite there bei defaulters in the project, the

nt itself in the project and has diligently

oped the respondent had applied for

.pation

therea

ing no.

occupation certificate

pondent vide memo

05.L2.2018. It is

grant of occupation

ficate is office of the concerned

tory autho to have any control over

the

pre

me. The grant o occupation certificate is the

ority over which the

far as the respondent

pursued the matter

the concerned statutory ority for obtaining of the

pation certificate. No fault or pse can be attributerl to the

t in the facts and ci of the case. Therefore,

e period utilised by the tutory authority to grant

is necessarily required to

i
gative of t}re

!fii:t ffi

ndent #nribt

n certificate to the respo

Page L4 of 42
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be excluded from

implementation and

vii. That the co

already stands comp

possession of the

Furthermore, the

under the Act and

the Haryana Real

HRERA-139 /2017 /2
had applied for

registration

certificate

viii. That the

question th

The complai

including del

formalities/d9c".11p
j

question toffi"H:,

approached the

compensation for

and conditions of

explained to the

compensation in

default in timely

payment incorpo

earnestly requested the complainant to obtain

Page 15 of42
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utation of the time peri utilised for

evelopment of the project.

n of the project/allotted in question

eted and the respondent has a

unit in question to the

ject of the respondent has

rules. stration certificate

Authority

5.L2.20L7. That

tion and the

ready offered

complainant.

registered

granted by

memo no.

e respondent

validity of the

.L2.20L9 extension

n the unit in

LL.L2.20L8.

nce payment

the necessary

of the unit in

complainant

payment of

of the terms

respondent

titled to any

n account of

schedule of

respondent

of the

da

bal

to compl

for handov

r, the

for

the buyer's agreement.

plainant that they are not e

of the buyer's agreement

ittance of instalments as

in the buyer's agreement.

on
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res

T

con

to

co

Mo

tow

enu

t

o

onu

byt

any

Tha

app

of tl

wasS

Complaint No. 3692 of 202t

in question and further req the complainant to execute

eyance deed in respect f the unit in question after

pleting all the formalities rding delivery of possession.

', the complainant did not y any heed to the legitimate,

and fair requests of the ndent and threatened the

ndent with institution of nted litigation.

respondent, order to settle the unwarranted

needlessl the complainant, proceeded

an amount 71/- to the account of the

ainant in fil of his alleged grievances.

', the a sum of Rs.72,507 /-
o ut prejudice to the

has to be calculated

on lottees/complainant

rds the nit in question and not

or any payment made

e allottees/com delayed payment charges or

r}r affiount

/statutory payments etc.

after receipt 1of,,,the
t)

ached theiesportdbnt

t, the complainant

eliver the possession

e unit in question. A unit handover letter dated zo.o4.zolg
executed by the complainant, specifically and expressly

ng that the liabilities and obligations of the respondent as

in the allotment letter or the buyer's agreement stand

No cause of action has arisen or subsists in favour of the

nant to institute or prosecute the instant complaint.

SA

Page 16 of 42
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obtained

xi.

xii. That

essential,

conceptu

payments

project

3692 of202L

That after execution

and obtaining of

f the unit handover letter 20.04.20L9

ion of the unit in uestion, the

complainant is left no right, entitlement or cl against the

respondent. It to be highlighted that the plainant has

further executed a ce deed dated 02.05.20 9 in respect of

the unit in question. e transaction between the lainant and

ility can bethe respondent concluded and no right or

asserted by the resp plainant agai st the other. It
is pertinent to ing that the t has

uestion and executed

conveyance d instant mplaint is a
gross misuse

defaulted in

timely rem was an

le req t for

the in question.

Furthermore, when allottees de It in their

a cascading

effect on the n of the

befall upon the ndent. The respondent,

several allottees, diligently and earnestly pursued the

development of the rojecr in question and has cted the

project in question expeditiously as possible. It is that

the construction of tower in which the unit n question is

offered

ness losses

default of

situated is comple and the respondent has al

PagelT of42
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E.

7.

Complaint No. 3692 af 2021

possession of the unit in question to the complainant. Therefore,

there is no default or lapse on the part of the respondent and there

in no equity in favour otl the complainant. Thus, it is most

respectfully submitted that the present application desenres to be

dismissed at the very threstrold.

furisdiction of the authority

The authority observed that,it,,liar$lterritorial as well as subject matter
:+, ;, : i ,a:: :

jurisdiction to adjudicate th$.., complaint for the reasons given

below.

jurisdiction to deal mth thq qresent_90mpl.-rint . ,oj

E.II Subiect-matter jurisdiction

9. Section 11[a)[a) of the Act provides that the promoter shall be

responsible to the allottee as per agreement for sale. Section 1 1[ ) (a) is

reproduced as hereunder:

Section 77

Page 18 of 42
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ft) fhe promoter shall-
(a) be

Section 34-Functions

upon the promoters, the
and the rules and regu

So, in view of the p

complete jurisdiction

cornpliance of obli

1l(a)(a) of the

by the adjudicati

F. Findings on the

F.I Obiection
agreement
provisions of the Act

The respondent

not retrospective

modify the terms

force of the Act. The au

provides, nor can be so

re-written after coming i

of the Act, rules and

10.

L7.

all o bl ig ati o ns, r e sp on sibiliti e s
under the
made thereu or to the allottees as per the
sale, or to the
conveyance of the apartments, plots or buildings,
may be, to the
of ollottees or competent authority, as the case

the Authority:

34(fl of the Act to ensure compliance of the

uly"

ority is of the view that the

nstruerl, that all previous

to force of the Act. Therefore,

ent have to be read

harmoniously. However, i the Act has provided for deal

Page 19 of 42

functions
of this Act or the rules and

t for
of allottees, as the case be, till the

or the common areas to the
as the case

tions cast
and the real estate agents this Act

lQuoted above, authority has

complaint ing non-

r provis ns of section

is to be decided

t a later stage.

uthority
into force o

pective in nature

the Act are

Act

t

prior

.r.t. buyer's
the Act and

nnot undo or

coming into

Act nowhere

ts will be

e provisions

interpreted

with certain
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specific provisions/ situation in a specific/particular manner, then that

situation will be dealt with in accordance with the Act and the rules

after the date of coming into force of the Act and the rules. Numerous

provisions of the Act save the nrovisions of the agreements made

between the buyers and sellers. llhe said contention has been upheld in

the landmark judgment of Neelkamal Realtors suburban pvt. Ltd. vs.

ich provides as under:

"779. Under the provisions 8, the delay in handing over the
possession would the date mentioned in the
agreement for. and the allottee
prior to its the provisions of REM,
the prom date of completion of
project re thei"i ;['ffider

"iting of contract b,

The REP#. does not
flat purchaser and

the
122. We have of the RERA

extent be having
on that ground the

validity of
Parliament

be challenged. The
legislate law having

r e t r o s p e c t i r r r, TUlib a CUu e; e,f ,;p't|'
subsisting / existing't'ohtrsetudt "i'ights between the parties in the

can be evenframed to aJ.fect

L2. Also, in appeal no. 173 of 20L9 titled asf[agic Eye Developer PvL Ltd,a

vs, Ishwlr singh Dahiya,in order aatef LT.Lz.zotg rhe Haryana Real

Estate A(Rellate Tribunal has observed-

"34. Thus, keepw in view our ayoresfiia discussion, we ere of the
considered opirion that the' provlsions of the Act are quasi
retroactive to some extent in opirailfn and wilt be applicabte to the
ogreementqf,or sole entered inio evitlfiie. te cening into oferatien
of the Actwhere the transactien oi .{ilnn the f-ids orrcoipletion.
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13. The agreements are s

which have been abroga

builder-buyer

is no scope left to the

under various heads

conditions of the

same are in

respective

contravention of

are not unreasonable

F.II Obiection
authority in
certificate

tirne taken by the co

issuance of occupation

that the respondent had

13.04.20L8 and

AD [RA)/20L8 /33Le3

74.

been granted by the com t authority under the pre

PageZt of 42

Hence in case of y in the oJfer/delivery of as per the
terms and of the agreement for sale the
entitled to the 'de.layed possession
reasonable rate
one sided, unfair

as provided in RuIe 15 of rules and

in the agreement
unreasonable rate of compensation
sale is liable to be ignored."

ct save and except for e provisions

by the Act itself. Further, it is that the

have been executed in the ma ner that there

any of the cla contained

therein. Therefore, the au e view that the arges payable

the terms and

the con ition that the

shall be
on the

mentioned

roved by the

are not in

As far as contr:ntion of th wi!-f lespect to

nsa

and

05.1,2.201 B, the occupation

made er and

by e competent
of occupation

exclusion of

authority in processing the a ication and

ificate is concerned, the a rity observed

certificate onied for grant of occu

vide memo ZP.B35.

ficate has

iling law. The

complaint No. 3692 of 202t
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authori

applica

certifica

05.L2

on 13.

only on

occupati

submi

1,L.70.2

Planner,

31.10.20

submi

applicati

The

the p

4.10.4

occupati

writing

for occu

respo

uru

8 and

4.L0.

the

on 21.\L

certificate on 05.72.201

Page22 of 42

Complaint No. 3692 of 2021

cannot be a silent r to the deficiency in the

n submitted by the promo for issuance of occupancy

. tt is evident fronn the

B that an incomplete applica

occupation certificate dated

n for grant of OC was applied

20LB as fire NOC from the co petent authority was granted

to the filing of application for1,.7L.2078 which is subsequen

n certificate. Also, r

his requisite of the said project on

8. The Di rugram and Senior Town

about this project on

uch, the application

neer-I, HSVP, Panchkula has

and an incomplete

ficate shall be moved in

uments mentioned in

on

is no

n for

forms.gnd,acr
Li': :

1- of the }Iary 017. As per sub-code

:,'o{ application for grant of

n certificate, the competent thority shall communicate in

thin 60 days, its decision for refusal of such permission

on of the building in Form R-VII. In the present case, the

for occupation certificate onlynt has completed its apprlicatio

LB and consequently the co authority has granted

Therefore, in view of the
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deficiency in the said application dated 13.04.20t8 and afbresaid

reasons, no delay in granting occupation certificate can be attritruted to

th c' co ncerned statutory autho rii,y.

F.III Whether signing of unit hand over letter or indemnity-cum-
undertaking at the time of possession extinguishes the right of the
allottee to claim delay posserssion charges.

1,6. The respondent contended that at the time of taking possession of the

sulbject flat vide unit hand ,over letter dated zo.o4.zo\g, the
l,l :.,,r'', :

complainant had certified trith.gi$Ifto be fully satisfied with regard to the

measurements, location, direggigln, developments et cetera of the unit
'b' * 

j*-

and also admitted FnGacknowledge that he does not have any claim of

an:F nature *t ptibe e. against the respondent and that upon
fi : '- ,

acceptance of Po$pession, ithe liabilities ana obligations of the
{ r!

res;pondent as eniimiiHted in the allotment iitter/buyer's agreemenr,
I 

t - --J -- -

starnd fully satisfied. The relevant para of the unit handover letter relied

upon reads as under:
i:i'. li :=: . - .ll

"The Allottee, hB;79d!, c,,plilfies that he / sh, nas m,t irl over the peaceful and
vacont physical .possession of tl\e aforesaid llnit after fully satisfying
himself / herself with regard to it:; measltrements,location, dimension and
development eto,.and-h'ereaftet l:he Atlottee has no claim of any nature
whatsoever against the Company with regard to the size, dimension, ereo,
Iocation and legal status of the af,bresaid Home.

Upon acceptance of possession, the liabilities and obligations of the
Company os enumerated in the illotment letter/Agreement executed in
favour of the Allottee stand satisfted."

17. In the complaint bearing no. 40117 of 2019 titled as Varun Gupta V/s

Entaar MGF Land Ltd., the authority has comprehensively dealt with

this issue and has held that the aforesaid unit handover letter does not

Complaint No. 3692 of 2027
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preclude the complainant from exercising their rigJht to clairn delay

possession charges as per the p;pevisions of the A,ct. In light of the

aforesaid order, the complainant jls entitled to delay;lossession 'charges

as per provisions of the Act desplite signing of inderrrnity at the time of

possession or unit handover letter.

F.IV Whether the execution of the conveyance deed extinguishes the
right of the allottee to .lrim'$$ay possession charges

18. The respondent submitted ttr4$;,;[$rp.;complainant has executed the
,, ,!i 11:,.ii:t,+$.-!

conveyance deed on 0 2. 0 5. 2 0 1 9 reiifiltherefore, the transaction bretween

the complainant and the respondent have been concluded and rno right
.

or liability can be asserted by respondent or the complainant against

HARERA
GURUGIIAM Complaint No. 3692 of 2021

the other. Therefote,

interest in the facts and circumstanCbs bfx-
*L,,1 l,tr m#. case. The present

*j#,rr 
I , {f;7r",u,,:*

.".91",20L9 'titled as Varun Gu,pta V/s
,:l

Emaar MGF LanrtL{p[,, the authoiib

this issue and has=heldffhat takinffie

h ofity- tgrs*conr p rehensively dealt with
d. m;. ffi*ffi

ffiffi#o*ession and thereafter

Itp

complaintis nourffipfugr

Lg. In the complaint b"r)ffi"#

execution of the conveyance de(il iln,,UgSt be rcrmed as resllondent

having discharged its liabilities ais per the buyer's ag;reement and upon

taking possession, and/or executing conveyance deed, the comlllainant

never gave up their statutory right to seek delayed possession charges

as per the provisions of the said Act. Also, the sarne view has been

upheld by the Hon'ble supreme court in case titled ias wg. cdr. Arifur

Page24 of 42



ffi
HARERA
GUl?UGRAM Complaint No. 3692 of 202L

Rahman Khan and Aleya sultana and ors. vs. DLF southern Homes

Pvt. ttd. (now Known as BEGUR oMR Homes pvt. Ltd.) and ors.

(civil appeal no.6239 of 20L9) dated z4.o&.zo20, the relevant paras

are reproduced herein below:

'34 The developer has not disputed these communications. Though these
are four communications issued by the developer, the appellants
submitted that they are not isolated aberrations butfit into a pattern.
The developer does no.!_.siflt::e, that it was willing to offer the flat
purchasers
conveyance ofthe
for delay. On the con
that while
informed that tion would be acceptable.
The flat bu. with an unfair choice of
either reta igns (in which ev ent th ey
would n t) or to forsake the
claims in

I I L.:l'rt ia i I

to perfect their title to for which they had
paid In this bac the simple question
which is,yfisgl1t, aflqt,plyettwho seeks to espouse
a cloim

con
unreasona
compensation Q:qndii.$ ovel'bf possession, the purchaser
must indefinitely inhg a conveyance of the premises
purchase(,,1p\";if thgy seel,< tp obtain a D. Sd AA,Conveyance to forsake
the right tq clainaaiqpep$tion. fhrs bqpic$ilfitds a position which the
N C D RC h dS espoiisad,$.1tr& i'd n n o t C o u n ie n dn c e'th a t v i ew.

35. The ftat purchasers'tinvested hard earned money. lt is only reasonable
to presurka'tfldtrt&'he*t togical step i; hi tie purchaser to perfect
the title to the premises which have been allotted under the terms of
the ABA. But the submission of the developer is that the purchaser

forsakes the remedy before the consumer forum by seeking a Deed of
Conveyance. To accept such a construction would lead to an absurd
consequence of requiring tlne purchaser either to abandon a just
claim as a condition for obtaining the conveyance or to indefinitely
delay the execution of the Lteed of Conveyance pending protracted
consumer litigation."

;ifhreir,..flats and the right to execute

fld,iireserving their claim for compensation

titl,e e

'tl
thIN

dp,veloper fon ddlhyed possession can as a
sQlbe,compelled gb, d,pfgr the right to obtain a
tl71B i r ti tl e ;, .! t. w o'11.1 f,, i pt o u r v i ew, b e m a n ife s tly

4'*

in orderr to pursue a claim for

Page25 of42
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20.

22.

G.

21,.

Therefore, in furtherance of varun Gupta v/s Emcrar MGF Land Ltd.

(supra) and the law laid down by the hon'ble Apex court in the wg.

cdr. Arifur Rahman (supra), this authority holds that even after

execution of the conveyance deecl, the complainant cannot be precluded

from their right to seek delay possession charges from the resprondent-

promoter.

Findings of the authority 
i,,,;,...,,,;

:. )lii.5:.: i[.
G.I Delay possession charges ,.., , 1iilirf

. :,,, .i ''.1,,,,.

Relief sought by the complainan[: Direct the respondent to pay
, ,,- ':' I :i : t l, 

" L 'r ',:r.' i,t,.

interest at the ratetbf ilB o/o oiaccourtt'of dairil,ih offering posserssion on
,'il'-'

the amount paid"bll the complainant as sale consideration of the said,ii; I, i .,rt,,

flat from the date of phyment till theldate of uetivery of possession.
'.,, ,,,: i, i: !".;", u

In the present complaint, the r:oniplainalt tnt'ends to continue rruith the

project and is seeking delay possesSiorr inarges as provided under the

Complaint No. 3692 of 2027

iso reads as under.

=r,:: i{ ,, li1B(1). If the promoter fails to contplete oi is unqble to give possession of
an apartment, plot, or builcling, -.

Provided that where on allottee does not intend tct withdraw fi-om
the project, he sholl be paid, by the promoter, interest for ev,ery
month of delay, till the handing over of the possession, at such Tate
as may be prescribed."

23. Clause 1,a@) of the buyer's agreernent provides time period for handing

over the possession and the same is reproduced below:

Page26 of 42
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"74, POSSESSTO/V

(a) Time of handing over the pos.session

Subiect to terms of this clause and barring force majeure conditions,
and s'ubiect to the Allottee having complied with all the terms and
conditions of this Agreement,, and not being in default under any of the
provi,sions of this Agreement and compliance with all provisions,
formalities, documentatiorr etc., as prescribed by the Contpany. The
Comp,qny proposes to hand over the possession of the llnit within 36
(Thir'qt Six) months from the date of start of construction.,, subject to
timel;v compliance of the prctvisions of the Agreement by tl\e Allottee.
The ,4llottee agrees and u,nderstands that the Company shall be
entitled to a groce period of 5 (five) months, for aplctying and
obtoining the compleiion certifi cate/ o ccupation certificate in respect
of the Unit and/or the'pg,.qj,st:i."

24. At the outset, jit is relevant to tomment on the preset possession clause

of the agreement wheiqin phe possession has- been subjected to all kinds
'' ' :::, 1

of terms and conditions of this agreement, anrd the comolainant not
,l

l

being in default Uhdiilany prdvisions of thir aglbb-ent and compliance

with all provis:ions, formalities and documen[aHti n as prescribed by the

promoter. The of thiof this clause a$
4A{ffi$ 

incorPoration of such
""n*i**k...; n*, -6#r

conditions are not onlystoddl|:e and uncerfliin but so heavily loaded in

fav,our of the pro ,mbt0. 1o'$ 
agains;t the allottee that even a s;ingle default

by the allottee in futfitting io.rnalities and documentations etc. as
. 

t,,.

prescribed by the promoter may make the possession clause irrelevant

for the purpose of allottee and ther commitment time period for handing

ov€]r possession loses its meaninlg. The incorporation of such clause in

the buyer's agreement by the promoter is just to evade the liability

towards timely delivery of subject unit and to deprive thr: allottees of

their right accruing after delay in possession. This is just to comment as
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to how the builder has misused h,s dominant position and drafted such

mischievous clause in the agreement and the allottee is left with no

option but to sign on the dotted ltines.

25. Due date of handing over possession and admissibility of grace

period: The promoter has proposed to hand over the possession of the

said unit within 36 (thirty-six) months from the date of start of
"' )"

construction and further provided,ih dgreement that promoter shall be

entitled to a grace period of 5 mo,;rths for appllring and obtaining

time limit [36 months] prescribed,b, thj'promoter in the buyer,s

agreement. The promoter has moved ![re app*lication for issuance of
B t 'i, .t o,

occupation certifiCate only on 13.04.2018when the period of 36 months

has already expired. As per the settled law one cannot be allowed to

take advantage of his own \^rrong. Accordingly, the benefit of grace

period of 5 months cannot be allowed to the promoter at this stage.

Therefore, the due date of handing over possessio.n comes out to be

14.06.20L3.

26. Admissibility of delay possession charges at prescribed rate of
interest: The complainant is seerking delay possession charges at the
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tB'o/o rate of interest. However, proviso to section LB provides that

whLere an allottee does not intend to withdraw from the project, he shall

be paid, by the promoter, interrest for every month of delay, till the

harrding over of possession, at sur:h rate as may be prescribed and it has

been prescrilbed under rule 15 of the rules. Rule 1s has been

reproduced a:; under:

Rute 75, P,rescribed rate ofinteresr- fProviso to section 72, section 78
and sub-section ft) andSiipsection t{|Z) of section 791
(1) For the purpose of gqouitro tQ section 1.2; section 18; and sub-

sect:ions (4) and ,(7):li;of section L9, the "interest at the rate
pre,scribed" shgll.be, the St,cte Bank of India highest marginal cost
of lending ratis2o/0.:

tDrovided that in case tt\e State Bank of India marginol cost of
lending rate (MCLR) is not in ise, it,s.ftail be replaced by such
benchmark lending rates which the Statg b'ank of India may fix
from tifite to time forlending to the general public.

The legislature in,[[s wipd0m,in 1:he subordinate legislation under rule

15 of the rules frrs.A"Jlmined the prescribed rat. of interest. The rate

of interest so determined by the l,egislature, is reasonable and if the said

rule is followed to award-the interest, it will ensure uniform practice in

Taking the case from another angle, ttle iomplainant-allottee was

entitled to the delayed possessic,n charges/interest only at the rate of

Rs.7.50/- per sq. ft. per month of the super area as per clause 16 of the

buyer's agreement for the periodl of such delay; whereas, as per clause

1-3 of the buyer's agreement, ther promoter was entitled to interest @

241% per annum at the time of every succeeding instalment from the due

date of instalment till date of llayment on account for the delayed

Complaint No. 3692 of 202L

27.

28.

Page29 of 42



ffi
ffi
w}{vd GURUG

HARE

paymen

the in

pro

equitab

his domi

authori

i.e., to p

sector.

parties

of in

the buye

cancel

conditio

unreaso.

the part

conditio

Consequ

on date
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29.

30.

section za) of the Act provides that
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by the allottee. The functions the authority are to safeguard

may be tlhe allottee or the

to be balaLnced and must be

of the aggrieved perso

. The rights of the parties

. The promoter cannot be all to take undue advantage of

position and to exploit the s of therhome buyers. This

is duty bound to take into co ration the legislative intent

/allottees in the real estate

e clauses of the b t entered into between the

tect the interest

one-sided,

for d

Lir and

+

which give sr

forferit the

s

le with respect to the grant

orus other cliauses in

to the prornoter to

Thus, the terms anda

of the men one-sided, unfair and

e, and unfair trade practice on

of discriminatory terms and

and binding.

tate Bank of InrCia i.e.,
.

ing rate (in short MCLR) as

e., 18.02.2022 is 7.300/0. A ingly, the prescribed rate of

be MCLR +20/o i.e.,9.30%0.

to be paid by the ,plainant in case of delay in

The definition of 'interest' as defined under

rate of interest chargeable
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from the allottee by the promoter, in case of default, shall be equal to

ther rate of intr:rest which the promoter shall be liable to pay the allottee,

in r:ase of deferult. The relevant serction is reproduced below:

"(za) "interest" meens the rates oJ'interest payable by the promoter or the
allottee, as the case may be.

Explanation. -For the purpose oJ'this clause-
(i) the rate of interest chargeable from the allottee by the promoter,

in c'ase of default, shall be equal to the rate of interest which the
promoter shall be liable tg pay the allottee, in case of default;

31.

(i0 the interest payablepy the promoter to the allottee skall be from
the date the promotd received"the amount or any part thereof tilt
the date the amoufi- oy paifi thereof and interest thereon is
refitnded, and the inpfuesi,payCtble by the allottee to the promoter
shall be from^fhp'date yhe allottee 4efautts in payment to the
promoterfikk@aq&iliqpaid;i %,

Therefore, interesp offi abta11. pay,faenti'foq the complainant shall
,T ,, J W

case of delay posses-iofi charges
, 

-1 
l

32. On consideration of thed@ments available on record and submissions

made by the parties rega,{ding contravention as per provisions of the
'.., , ?. 'i:;:

Act, the authority,,is satisfi'Bd that the respondent is in contravention of

ther section 111(+)#-Io[ tfre,Act by not handing over possession by the

due date as per the agreement. By virtue of clause 1a(a) of the buyer's

agreemeht exrecuted between the parties on22.04.2073, the possession

of the subject flatwas to be deliverred within a period of 36 months from

therdate of start of construction plus 5 months grace period for applying

and obtaininl3 the completion certificate/ occupation certificate in

Page 31 of42
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the complainant had taken ipossession of the subiect unit v,ifle unit
:. ,ll:,, .

handover letter dated 20.04.201l.9 and subsequently, the con'yeyance

deed was executed,;,ohoh 02.05,2019. The hutHg.riff in complaint bearing

d subs

;'-.ss. L,iffi'*
no. 4037 of 2079 titied as Varun Gupia_Vyi*{m&*ar tuIGF Land Ltd. has

y iLcided that the u*..il,,oi M ionv.yance deed/unit
I

r * .l , ''' 
.,

handover letter between the parties dbe3. not waive/extinguish the
-:, .

allottee/complainrnh,$r,r tui aei ay ;p"f l6s-iid n .nroges under secti on

1Bt1) of the Acr. The authoriry irl;f,iHf;onsidered view that there is

subject flat to the"cbntplainant as per thE lerms;and conditions of the

buyer's agreement aatea 22.04.21)f : execut.i d.t*eren the parties. It is

the failure on part of the promoter to fulfil itrs obligations and

responsibilities as per the buyer's; agreement dated 2:,2.04.2013 to hand

over the possession within the stipulated period.

33. Section 19(10) of the Act obligate; the allottee to takre possession of the

subject unit within 2 months from the date of recreipt of occupation

HARERA
GURUGRAM Complaint No. 3692 ctf 2021

respect of the unit and/or the project. The construction was stsrted on

1,4.06.20L3. As far as grace period is concerned, the same is disallowed

for the reasons quoted above. Therefore, the due derte of handing over

possession comes out to be 14,.06.2076. Occupation certificate was

granted by the concerned authonity on 05.12.2018 and thereafter, the

possession of the subject flat was offered to the complainant on

L1.L2.20L8. Copies of the same hrru been placed on record. Thereafter,
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certificate. In the present comprlaint, the occupation certificate was

granted by the competent authr:rity on 05,72.2018. The respondent

offr:red the possession of the unit in question to the complainant only

on L1'.72.20113, so it can be said that the complainant came to know

about the occupation certifical[e only upon the date of offer of

possession. Therefore, in the interest of natural justice, the complainant

should be given 2 months' time from the date of offer of possession.
', t,, 

at,
Thr:se 2 months' of reasonable iime,iS being given to the complainant

keeping in mind that even ,i .. intimation of possession practically he
-""'i,':;;'' t'

has; to arrange a lot of:.logistics and requisite documents including but

not limited to inspection of the completely finisnea unit but this istt t I '

sutlject to that the unit being handed over at the time of taking
i:

possession is iin habitable iondition. It is further clarified that the delay

possession charges ihatt bi payable from the due date of possession i.e.
:

14.06.20L6 till the expiry of 2 months from the date of offer of
{pf

possession (7L.LZ201"BJ #hictr comes out to be 11.02 .201,9.

34. Accordingly, the non-compliance of the mandate contained in section

11[a)(a) read with section 1B[1) of the Act on the part of the respondent

is established. As such the complainant is entitled to delayed possession

at prescribed rate of interest ri.e. 9.300/o p.a. w.e.f. t4.06.2016 till

7L.02.20L9 as per provisions of s;ection 18[1) of the Act read with rule

15 of the rules;.

Complaint No. 3692 of 202L
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delay possession charges

roviso to section 1B(1) of the

in sale price

Relief by the co

Rs.1,12 93/- unreasonabl

sale p after

and the p n

37. The cou

complai t), the

incl of basic sale p

rect the res;pondent to return

the respondent by increasing

betwreefl the respondent

as per schedule of

P2,page75 of

L,74,46,283/- which is

club membership, IITMS, car

as per statement of

02 of complaint), the

L4,76,376/- i.e. an

Rs.82,500/- has also been

been charged extra.

lair

for

PLC

t0

sale co erati

increase f Rs.30,093/-. Further IFMS

again Therefore, Rs.1,1"2 ,593 /-

nt denied

has been

that any amount has been added or the sale

the respondent in the mannerincreased by

ffiHARE
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towards

terms of

G,II

parking

account

Complaint No. 3692 <tf 2021

35. Also, amount of Rs.3,07,1,71/- (as er statement of account dated

24.LL. 1) so paid by the respon t to the cormplainant towards

com for delay in handing possessio:n shall be adjusted

be paid b),the respondent in

consid
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claimed by the complainant and denied that IFMS has been charged

twice.

39. the complaint bearing no. 4037 of 2019 ritled as varun Gupta v/s

Emaar MGF L'and Ltd., the authoirity has held that a nominal amount of

up to Rs.115000/- may be charged by the promoter for

adrninistrative/registration charges which it may have incurred for

facjilitating the transfer of the subject unit as has been fixed by the DTP

office in this rr:gard and for any other charges like incidental and of like

nature, since l"he same'a4e not defined and no quantum is specified in
:i

the builder bu.yer.g a ,eement, 
ttrerefore, the same cannot be charged.

f ','r 
|l' ' ' 

!,

In light of the af$r'bseid judgemernt, the respondent is directed not to
t ' l: tt:: 

"" "charge any arnoull deri the head 'other charges' or 'miscellaneous
i

expenditure' and is;{irgc$ed to ilelete the saidiamount from the total

sale consideration. 'ii'

40.

G.III Advance *rirtt--"'.,1#nce charges 
;

Relief sought by"thC' tomplainant: Direct

ii:i.'

, :rlii

the-respondent to charge

maintenance in rbo"ia*aoewith the buyer's agreement and furnish the

records and details of maintenanrse calculation's with complainant.

41. The authority has decided this issue in the complaint bearing no.4037

of 2079 titled as Varun Gupta V/s Emaar MGF Land Ltd, wherein the

authority has held that the respondent is right in demanding advance

maintenance charges at the rates' prescribed in the builder buyer's

Page35 of42
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agreement at the time of offer of possession. Howe,yer, the respondent

shall not demand the advance maintenance charges for more than one

year from the allottee even in those cases wherein no specific clause has

been prescribed in the agreen^ent or where the AMC has been

demanded for more than a year.

42. In the present complaint, as per clause 21, of the lbuyer,s agreement,

following provisions has been made with respect to the advance
.'i

maintenancecharges:,,r.-r',i,';*
f

(a) The Ailottee hereby ogri,r, ,,ra un'iiittifu$s.,lh.rrr, r. into a seporate
Mointenance. Agreement as per the draft pi,f.S4]dled as Annexure_l,y to
this Agreen,pri rh the iiaintenrr,,i..4gr;br},tr

(b) The Allottee further agrees and undertakei Ato, the Maintenance
cha_rges qs ya! be tevied by the Main$g:fiq$c{hgency 1or the upkeep
and mainteiiqhhea{tng project, its cofipto}i gjfr#, udrities, equipment
;-^+^tr^) t^ -L - D--,rr, , "' : .aY --installed in thq, Building and such,othqi}=ftdllf"i for,ming part of the
Project.

Agency at iff_dislcretion. S'iich chaigei) thet Allottee will be
subject to es_g"alation of,;uch cosls anfl,,,-97p"r-,rig,, ai*moy be levied by the

'o':,t:n*e^lg.'i? : 
ihi co^oiit'ge;'eq'yt.,i 

r4' 
iisn' 

'o 
chanse,

modify, amfifid oha t^!,cise additionhf ,ohhii't,ofl, ii the Tripartite
Maintenance Agreement at its sole discretion from time to time.,,
(Emphasis supplied)

43. In the present complaint, the respondent has demanded Rs.1,44 ,s4o/-
towards advance maintenance charges (@ Rs.3.65 per sq. ft.) for period

of 24 months as per letter of offer of possession date d 1,l.l2.ZOlB.

Keeping in view the facts above, the authority holds that the respondent
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is right in

prescribed

adrrance maintenance

cornplainant.

G.IV GST

44. Relief sought by the

entire amount paid as

45. Ttre complainant su

the possession w

tax which has co

this extra cost sh

respondent denied

to the complainant.

46. The authority h

of 2079 titled as

authority has he

was prior to 0L.07.2077 [date of coming into force

respondent/promoter is not entitled to charge any ar

GST from the complainant/allotte,e as the liability of that

become due up to the due date of possession as

demanding ance maintenance

therein at time of

judgement (supra). r, the

es for

agreements.

Page 37 of 42
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offer of possession i

at the

view of

demand

rate

the

the

the

respondent shall

more than one (1) from

rect the to return

force on 0 .07.2077 and

016. the

of on and

On contrary the

is liable be returned

the com,Flaint
.;::::i,

no.4037

wherein the

of possession

of GST), the

towards

had not

the buyer's

ue da
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47.

48.

49.

Complaint No. 3692 <tf 2027

In the present complaint, the possession of the subject unit was

required to be delivered by 1,*.06.2016 and the incidence of GIST came

into operation thereafter on 01,.07.2017. So, the complainant cannot be

burdened to discharge a liability which had accrued solely due to

respondents' own fault in delivering timely possession of the subject

unit. So, the respondent/promoter is not entitled to charge GST from

the complainant/allottee as,the liability of GST had not become due up

to the due date of possessionas pqilthe said agreement.

G.V HVAT 
,;,.u']*0.

, 'lt,:.

Relief sought by ttfe complairrarit: Di#ithe respondent to issue

necessary instruftlions to the complainant's bant< to remc,ve lien

marked over FD of Rs.3,53,4,51/- in favouf of the respondent on the

pretext of future'''payment of rHVAT for the peri"o'or;n,.i201,4 to

30.06.20L7.

The authority

2079 titled as

the Copplaint bearing no.,*051 of

Emaar ttef tand Ltd. wherein the
'l

has decided this in

Varun Gupta V/s; .

authority has het& irr[t tn. prbmote. ir''[,iiihaa.ft, charge vAT from the

allottee for the period up to 31.03.20 14 @ t.\so/o (one percentVAT + S

percent surcharge on VAT). Hr:wever, the promoter cannot charge any

vAT from the allottees/prospecti,re buyers for the period 01..04.20L4 to

30.06.2017 as the same was to be borne by the promoter-developer

only. The respondent-promoter is bound to adjust the said amount, if
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authority has

charges from the

In light of judgement sta

same and the lien so ma

same be sent to the

cornplainant along

c.VI Holding

51. Relief sought

entire amount

complainant.

52. The authority has decid

20Ns titled 
"r 

,f,ff

interest for the period the payment is dela

the

Page 39 of 42

charged from the allottee with the dues pa

amount if no dues are payable by him.

50. In the present complaint, the responden

possession dated L1.L2.2018 has demande

3B8e /20

14.12.2020. Therefore, in light of the a

entitled to demand holding charges th

3,53,451/- towards future liability of HVAT

above, the respo

d.A

by

respondent is

ant/alllottee at a

being part of the buyer's agreement as p

Supreme Court in civil appeal nos, 386

aint beari

law

entitled to

, point of ti

or refund the

of offer of

FD of Rs.

0L.04.2074.

t demand the

on about the

as well as

ent to return

rges by the

no.4037 of

wherein the

claim holding

even after

by Hon'ble

decided on

t is not

entitled to

vide I

liability p

dent shall

so, info

No.3692 of2027
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53.
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G.VII

Relief sought by

electricity charges

complainant and res

charges on electrici

With respect to the

counsel for the co

arguments. Therefo

relief.

iH. Directions of the

55. Hence, t{e autn$ffi

directionr und.iR, $

obligations cast upo

authority under

i.
=:ii

The respond&

rate i.e. 9.30fo p

paid by the

L4.06.2016 till

offer of possessi

far shall be paid

54.

of this order as

Page 4O of 42

Complaint No. 3692 of 2021

Electri ty charges

complainant: Direct the respondent to charge

n accordance with consumption of units by

rain the respondent from charging fixed minimum

meters.

n 34[f):

aforesaid relief sought by the complainant, the

Lplainant haS not pressed them at the time of

e, the authr;rify.r has not deliberated on the said

'r " 1..$
: '" 

i

thority , ,*

I }.t,
hereby pass;es thislord6n flr,il issues the fcrllowing

rl ',,t) 
i)''t' 

.:t:tion 37 of the {ct to ensure compliance of

the promotnr as per ihe tunction entrustercl to the

) ,. ::r::

:: LL :;l t:$.!,i.:
4.

is directed to pay',tlfl'e ihffest at the prerscribed

r annurtrr foieiVerlg 
fleerf4 

delay on rhe amount

mplainant from due aaie of possession i.e.

1,.02.2019 i.e. expiry of 2 months from the date of

n (1,1.12.2018J. The arrears of interest accrued so

to the complainant within 90 days from the date

er rule 16(2,) of the rules.
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paid by

ing over

charges

e respondent

n shall

iv. The respondent

charges for mo

The respo

liability of

possession

vi. The

prospective buyers

the respond

same was to be bo by the pronroter.

be paid by the

18(1) of Act.

e any under the

penditure' nd is directed

e con ration.

maintenance

com t as the

to due date of

AT from e allottees/

,04 014 to 30 6.201,7 as the

loper ,y. Therefore,

V.

the en so marked

be removed. be sent to the

concerned bank by the promoter as well complai t alongwith

copy of this order.

The respondent shall not charge anythfng from the complainant

which is not the part of the buyer's t. The respondent is

from the

rot dernand the I

Ltion zrbout the

vii.

also not entitled to claim holdlng
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Also, the amount of Rs.3,07, L7l/-

towards compensation for delay in

be adjusted towards the delay possessi

respondent in terms of proviso to

iii. The respondent is directed not to

head 'other charges' or 'misc:ellaneous

to delete the said amount from the total

the allottee.



56.

57.

HAR

the

in

Co

File be r

V.) -
(Viiay

at any point

nt as per law

. 3864-3889 /202

d of.

time even after

decided on 14.L2.20

Chairma

; Gurugram

part of

by hon'ble Supre Court

Complaint No. 3692 ctf 2021

complain ant/

6Z--<

Dated: L8.02.2022

Member
Haryana
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