<A GURUGRAM Complaint No. 1390 of 2019

BEFORE THE HARYANA REAL ESTATE REGULATORY

AUTHORITY, GURUGRAM
Complaint no. : 139002019
First date of hearing : 27.08.2019
Date of decision ] 18.02.2022

1. Mr. Ankit Sharma

2. Mrs. Ruchi Sharma

3. Mr. Arvind Kumar Sharma

All RR/o F-23, Madhuban Colony,

Kisan Marg, Jaipur, Rajasthan. Complainants

Versus

M/s Emaar MGF Land Léd,
Address: 306-308, 3rd floor; Square One,

C2, District Centre, New. Delhi-110017. Respondent
CORAM:

Dr. K.K. Khandelwal Chairman
Shri Vijay Kumar Goyal Member
APPEARANCE:

Shri Venket Rao Advocate for the complainants
Shri Dheeraj Kapoor Advocate for the respondent

ORDER

1. The present complaint dated 09.04.2019 has been filed by the
complainants/allottees in Form CRA under section 31 of the Real Estate
(Regulation and Development) Act, 2016 (in short, the Act) read with
rule 28 of the Haryana Real Estate (Regulation and Development) Rules,
2017 (in short, the rules) for violation of section 11(4)(a) of the Act

wherein it is inter alia prescribed that the promoter shall be responsible
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for all obligations, responsibilities and functions to the allottee as per
the agreement for sale executed inter se them.

2. Since the buyer’s agreement has been executed on 13.10.2010 i.e. prior
to the commencement of the Act ibid, therefore, the penal proceedings
cannot be initiated retrospectively. Hence, the authority has decided to
treat the present complaint as an application for non-compliance of
statutory obligation on part of the promoter/respondent in terms of
section 34(f) of the Act ibid. i

A. Project and unit related -deta_fls
The particulars of the project, the details of 'sale consideration, the
amount paid by the complainants, date of proposed handing over the
possession, delay period, if any, have been detailed in the following

i)

tabular form:

T

S.No. | Heads . Information
1. Project name and location Palm Hills, Sector 77, Gurugram.
Total licensed %roj-eét area 29.34 acres
Nature of the projeect Group housing colony
DTCP license no. and validity | a), 56 0f 2009 dated 31.08.2009
status Valid/renewed up to
30.08.2024

b) 62 of 2013 dated 05.08.2013
Valid/renewed up to

04.08.2019
5. HRERA registered/ not | Registered vide no. 256 of
registered 2017 dated 03.10.2017 for

45425.87 sq. mtrs.
6. HRERA registration valid up to | 02,10.2022
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Occupation certificate

24.12.2019

[Additional document placed by
the respondent]

Date of provisional allotment
letter

08.09.2010
[Page 51 of reply]

Unit no,

PH4-77-0701, 7t floor, building
no.77

[Page 53 of complaint]

10.

Unit measuring (super area):

1950 sq. ft.

iy 2

Date of execution of buyer’s

agreement

13.10.2010

[Page 51 of complaint]

12.

Payment plan

Construction linked payment

| [Page 81 of complaint]

13.

Total consideration as per
statement of account dated
07.01.2020

&
o

Rs.91,43,164 /-

[Additional document placed by
the respondent]

14.

Total amounit paid by the
complainants as per statement
of account dated 07.01.2020

Rs.85,66,270/-

[Additional document placed by
the respondent]

15.

Date of start of construction as
per statement of account dated
07.01.2020

22.05.2011

[Additional document placed by
the respondent]

16.

Due date of (delivery of
possession, as’per clause 11(a)
of the said agreement ie. 33
months from the date of start of
construction ie. 22.05.2011
plus grace period of 3 months
for applying and obtaining the
CC/OC in respect of the unit
and/or the project.

[Page 64 of complaint]

22.02.2014

Page 3 of 32




T

B.

4,

i GURUGRAM Complaint No. 1390 of 2019

17.

Date of offer of possession to 07.01.2020

the complainants [Additional document placed by
the respondent]

18.

Delay in handing over | 6 years 14 days
possession w.e.f. 22.02.2014 till
07.03.2020 i.e.,, date of offer of
possession (07.01.2020) plus 2
months

Facts of the complaint

The complainants made the following submissions in the complaint:

it

il.

That after learning about -ih'e- u-.pcoming residential project of the
respondent, the con;;l-ainéhtg met its officials at its office and the
respondent convinced the compléi;jagts__ with their lucrative
promises to provide them with the worié'd zélass residential property
in Gurugram. The complamants booked the unit with the
respondent by paying booking ameunt of Rs.5,00,0600/- on
11.08.2010 and unit-bearing no. PH4-77-0701 admeasuring 1950
sq. ft. in the project “Palm Hills” was allotted to them.

That at the time of payment of booking amount, the officials of the
respondent told the complainants, that the possession of the
booked unit shall be given within 33 + 3 months from the booking
date. Thereafter, the buyer’s agreement was signed between the
parties on 13.10.2010. But the respondent deliberately failed to
insert the possession date in the buyer's agreement and only

mentioned that the possession will be delivered from the start of
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construction work whereas there is no mention of the date of
commencement of construction. The construction work started on
22.05.2011 at the site of the project as per statement of account.
The complainants had paid Rs.30,34,585/- before start of
construction.

That the buyer’s agreement was signed between the parties on
13.10.2010. The complainants had paid 95% of the total amount of
the sale consideration as _;Igp.er the payment schedule ie.
Rs.85,37,902/- asdemanded Qy the respondent. There is no default
on their part as regard to the payments and the same have been
duly paid to the respondent within time. As per clause 11(a) of the
buyer’s agreement dated 13.10.2010, the respondent was required
to handover the actual physical possession of the said unit within
a period of 33 + 3'months from the dateof start of construction, i.e.,
on or before 22.05.2014.

That as per clause 13(a) of thex buyer’'s agreement dated
13.10.2010, 'in_the event the respondent fails to deliver the
possession of the unit to the complainants within the stipulated
time period and as per the terms and conditions of the buyer’s
agreement, then the respondent shall pay to the complainants
compensation at the rate of Rs.7.50/- per sq. ft. of the super area of

the unit per month for the period of delay.
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That since, the respondent miserably failed to timely deliver the
possession, the complainants had filed a complaint dated
22.04.2016 before the District Public Grievances Redressed
Committee. The complainants regularly chased the respondent
and demanded timely handing over of the possession of the unit in
dispute but all in vain. On 30.11.2016, after repeated requests, the
respondent called upon Ehe complainants and entered into a
settlement agreement whé’:’%rein it again promised to hand over the
unit in dispute by March 2018. On thebasis of that agreement, the
complaint dated 22:04.2016 was withdrawn by the complainants
and as a ‘Got;dwill Gesture’ a compenSaﬁon for delay in handing
over of the posse'_ision' (@Rs.7.50 /- per sq. ft.) of Rs.6,80,063 /- was
offered alonngith the assurances of th.e-'respondent to hand over
the possession of the unit by March 2018. The complainants
pleaded that the amount of compensation should be equal to the
delay penalty charged by the builderi.e. 249% but they were given
an option of ‘Take it or leave it It was also stated by the
respondent that if the coniplainants continued to pursue the
District Public Grievances Redressed Complaint & FIR, then it
would stall the progress of the overall project leading to further
delay. The respondent violated every promise to provide a liveable
property till date despite taking 95% of the total sale consideration

from the complainants due to their own reasons of delay in
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completion of project at the site for which they have suffered. That
the respondent again for the second time failed to keep its word as
per this settlement agreement and did not handover the
possession of the unit in dispute.

That the complainants received an email dated 16.12.2018 from
the respondent after repeated requests wherein the respondent
assured them that the occupation certificate will be applied till the
end of January 2019. But.'théﬁi_respondent failed to apply for the
same &s assured’ tlll date. ‘Again "en 07.02.2019, when the
complainants enquired about é,_'tatus of applying for the OC from the
respondent, -_igt sent an email on 07.02.2019 where the respondent
did not men‘tibn any, specific date for applying the OC with the
competent authorities and gave a vague res;onse. The respondent
accepted that there has been delay in handing over possession of
the apartment in dis@pute to the complainants but again failed to
disclose any sp;'eciﬁ;: date of handing over of possession after

obtaining the occupation certificate.

Relief sought

The complainants have filed the present compliant for seeking

following reliefs:

Direct the respondent to pay 24% interest on delay in handing over
of the possession of the unit in dispute on the entire deposited

amount by the complainants i.e. Rs. 85,37,902/- till date as the
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respondent itself has miserably failed to comply with the terms
and conditions of the buyer's agreement and hand over the
possession of the unit in disj;ute to the complainants on due date
of handing over of the possession as per the buyer’s agreement i.e.
on or before 22.05.2014 after deducting the amount of
Rs.6,80,063/- which was received already as per the settlement
agreement dated 30:11.2016 ‘which was breached by the
respondent after proper-@culaﬁons.

ii. Direct the respondent to Ihhndover wghe actual physical possession
of the unit in dispute to the complainants."

6. On the date of ‘hearing, the - autherity explained to the
respondent/proriloter about the contravention as alleged to have been
committed in relation, to section 11(4)(a) of the Act to plead guilty or
not to plead guilty.

D. Reply by the respondent

7. The respondent while filing reply has ;lso moyed an application for
rejection of complaint on the ground of jurisdiction. The respondent has
contested the present complaint on the following grounds:

i.  That the complaints pertaining to compensation and interest for a
grievance under section 12, 14, 18 and 19 of the Act are required
to be filed before the adjudicating officer under rule 29 of the rules
read with section 31 and section 71 of the said Act and not before

this hon’ble regulatory authority under rule 28 of the rules.
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That the complainants had also filed two complaints earlier against
the respondent ie., a complaint dated 22.04.2016 before the
District Public Grievances Redressal Committee and an FIR No. 188
dated 05.07.2016, P.S.: DLF Phase-I, Gurugram, for the same
apartment for which they have filed the present complaint.
However, later on, the parties out of their own free will and without
any coercion or duress of any_kind whatsoever, decided to settle
the matter and vide sett}efneé_t agreement dated 30.11.2016, the
parties entered into.a ‘Full and.Final Settlement’ wherein the
respondent agr:e_:ed_to extend ;:ertain benefits to the complainants
towards all theii‘ claims, contentions and grievances pertaining to
the apartment in question. They also agreed to withdraw all
complaints, including the abovementioned two complaints. That
apart from one additional car parking space given to them, the
respondent, as a goodw1l] gesture also paid a compensation of Rs.
6,80,063/- as per the terms of apartment buyer’'s agreement
(which is otherwise payable at the time of possession) till the
scheduled date of application of OC (which as per the schedule at
that time was March 2018). The complainants also agreed that in
case the date is changed, the amount of compensation shall be
increased/decreased accordingly and also that after this
settlement, the complainants were left with no further claims,

benefits, compensation, etc. of any nature whatsoever regarding
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the said unit and shall not raise any other claim, compensation, etc.
of any nature whatsoever. The complainants also released and
discharged the respondent from any claims, demands, obligations,
actions, causes of action, rights, damages, costs, loss of services,
expenses and compensation, if any, on account of or in any way
touching the allotment of the said unit. The complainants also
undertook that they would not raise any similar or identical issues
against the respondent Eefore-any court, police or any other
statutory authority ,in fu;ilre and _;__'ilsq_ to keep the respondent
indemnified and ﬁarmless;- ag_-airist an‘j;f;ldss or damages that the
respondent might suffer as a result of theifhon-observance or non-
performance of  the. terms and gﬁndiﬁbﬁs of the settlement
agreement. Subsequent to the settl'egﬁent agreement, the
complainants withdrew their complaints which was pending
before the District Eubli’c Grievanbes Redressal Committee and

also the FIR No. 188

E
=

That despite several adversities, the respondent continued with
the construction of the said project and even though the due date
of possession as mentioned at the time of registration of the said
project with RERA is 02.10.2022. However, the respondent has
already applied the occupation certificate for the apartment in
question on 21.02.2019. That upon issuance of the occupation

certificate and subject to force majeure conditions (as mentioned
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iv.

hereinafter), possession of the apartment shall be offered to the
complainants. However, as the complainants were only speculative
investors and not interested in taking over the possession of the
said apartment and because of slump in the real estate market, the
complainants failed to make the timely payments. Having failed to
resell the said apartment due to general recession, the
complainants could not make;t_h_;e payments in time and now have
developed an intention t o feitis’éfalse and frivolous issues to engage
the respondent in unnecessary and%p_rotracted litigation.

That the authority.is deprived of the jurisdiction to go into the
interpretation of, rights of the parties inter-se in accordance with
the buyer’s agreement signed by the complainants. That no such
agreement, as, referred to under the provisions of the said Act or
said rules, has been executed betwe_én the complainants and the
respondent. Rather,ggh% agreement that has been referred to, for
the purpose of gettii; the adjudication of complaint, is the buyer's
agreement dated 13.10.2010, executed much prior to coming into
force of the said Act or said rules. The adjudication of complaint for
interest and compensation under section 12, 14, 18 and 19 of the
said Act has to be in reference to the agreement for sale executed
in terms of the said Act and rules and no other agreement.

That the respondent has made huge investments in obtaining

approvals and carrying on the construction and development of
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the said project and despite several adversities, the respondent has
continued with the construction of the said project and even
though the due date of possession as mentioned at the time of
registration of the project is 02.10.2022. However, the respondent
has already applied the occupation certificate for the apartment in
question on 21.02.2019. Upon issuance of the occupation
certificate and subject to force majeure conditions, possession of
the apartment would be offered to the complainants. They
persuaded the responden:l:f to allot ?ﬁe said apartment in question
with promise to 3zeﬁeCl,rte_‘f-all docu’nlénts as per format of the
respondent and' to make all due p&ayments. The respondent
continued with the development and construction of the said
apartment and also had t¢ incur interest liability towards its
bankers. The complainants p’reveintlecl the respondent from
allotting the said apartment in question$ to any other suitable
customer at the rate previalént at th’gft*t;me and thus the respondent
has suffered huge financial losses on account of/breach of contract
by the complainants. Henée, the present complaint deserves to be
dismissed at the very threshold.
8. Copies of all the relevant documents have been filed and placed on
record. Their authenticity is not in dispute. Hence, the complaint can be
decided on the basis of these undisputed documents and submissions

made by the parties.

Page 12 of 32



M

oy i

10.

11.

12.

> GURUGRAN Complaint No. 1390 of 2019

On 01.02.2021, both the parties have brough on record the events that
took place subsequently to the filing of the present complaint. That on
07.01.2020, the respondent has offered the possession of the subject

unit to the complainants after receipt of occupation certificate dated

24.12.2019.

Jurisdiction of the authority

The plea of the respondent tegardjng- rejection of complaint on ground
of jurisdictiopn stands rejected. The authority observes that it has
territorial as well as s‘tlbjec.t matter. jurisdiction to adjudicate the
present complaint for the reasons given below.

E.d Territorial jilrisdiction %

As per notification'no. 1/92/2017-1TCP dated 14.12.2017 issued by
Town and Country Planning Department; Haryana the jurisdiction of
Real Estate Regulatory Authority, Guru;ram shall be entire Gurugram
District for all purpose with offices situated in Gurugram. In the present
case, the project in &jue-siion is situated within the planning area of
Gurugram District, therefore this authority has complete territorial
jurisdiction to deal with the present complaint.

E.Il Subject-matter jurisdiction

Section 11(4)(a) of the Act, 2016 provides that the promoter shall be
responsible to the allottee as per agreement for sale. Section 11(4)(a) is

reproduced as hereunder:
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(4) The promoter shall-

{a) be responsible for all obligations, responsibilities and functions
under the provisions of this Act or the rules and regulations
made thereunder or to the allottees as per the|agreement for
sale, or to the association of allottees, as the case may be, till the
conveyance of all the apartments, plots or buildings, as the case
may be, to the allottees, or the common areas to the association
of allottees or the competent authority, as the cdse may be;

Section 34-Functions of the Authority:

34(f) of the Act provides to ensure compliance of thz obligations cast
upon the promoters, the allottees and the real estate agents under this Act
and the rules and regulations made thereunder.

So, in view of the provisions o"f"f:che Act'quoted above, the authority has
complete jurisdiction tg decide the" cggnplaint regarding non-
compliance of obli%ations by the promoter E}s'ger provisions of section
11(4)(a) of the Act leaving aside compe‘nsaéion- which is to be decided

by the adjudicating officer if pursued by tﬁle complainants at a later

stage. 'S S

Findings on the relief éohghg by the comﬁlainants

F.I Possession and delay possession charges

Reliefs sought bi;r the céﬁmplai'nan_ts: The below-mentioned reliefs
sought by the complainants are being taken togéther as the findings in
one relief will definitely affect the result of the other relief and the same

being interconnected:

i.  Directthe respondent to pay 24% interest on delay in handing over
of the possession of the unit in dispute on the entire deposited

amount of the complainants i.e. Rs. 85,37,90Z/- till date as the
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responcent itself has miserably failed to comply with the terms
and conditions of the buyer’s agreement and hand over the
possession of the unit in dispute to the complainants on due date
of handing over of the possession as per the buyer’s agreement i.e.
on or before 22.05.2014 after deducting the amount of
Rs.6,80,063/- which was received already as per the settlement
agreement dated 30.11.2016 which was breached by the

respondent after proper calculations.

ii.  Direct the respondent to 'handfover the actual physical possession

of the unit in disputt_—:- to the complainan@t@s.
15. In the present compir;;in_t-, the complainants‘intend to continue with the
project and are seeking delay possession chargésas provided under the
proviso to section 18(1) of the Act. Sec. 18(1) proviso reads as under:

"Section 18: - Return of amount and compensation

18(1). If the promoter fails to complete or is'unable to give possession of
an apartment, plot, or building, —

Provided that where an allottee does.not intend to withdraw from
the project, he shall be pcid, by the premoter, interest for every
month of delay, till the handing over of the possession, at such rate
as may be prescribed.”

16. Clause 11(a) of the buyer’s agreement provides for time period for
handing over of possession and is reproduced below:

“11. POSSLSSION
{a) Time of handing over the Possession
Subject to terms of this clause and subject to the Allottee(s) having
complied with all the terms and conditions of this Buyer’s
Agreement, and not being in default under any of the provisions of
this| Buyer's Agreement and compliance with all provisions,
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formalities, documentation etc., as prescribed by the Company, the
Company proposes to hand over the possession of the Unit within
33 months from the date of start of construction, subject to
timely compliance of the provisions of the Buyer’s Agreement by the
Allottee. The Allottee(s) agrees and understands thct the Company

shall be entitled to a amgmmmmmuh&&mmm

ati
Uni Proj _c
( Emphasis supplied)
Due date of handing over possession and admissibility of grace
period: The promoter has prdp'osed'to hand over the possession of the
said unit within 33 months erﬁ'l the date of start of construction and it
is further provided m th’e agreérnent that' promoter shall be entitled to
a grace period of 3, 'months f@r app]?tnéﬁ"” nd obtaining completion
certlﬁcate/occupamon certificate in respe& 0f §Sald| unit/project. The
construction commenced on 22.05.2011 is per the statement of
account dated 07 01 2020 The perlod of.ll38 months expired on
22.02.2014. As a matter %f fact; the prén;c;)tér has not applied to the
concerned authority for obtainmg completlon certificate/occupation

I%Tnjt PTESC*TQEd % thé promoter in the

buyer’s agreement. As per the settled law one cannot be allowed to take

certificate withi

advantage of his own wrong. Accordingly', this grace beriod of 3 months
cannot be allowed to the promoter at this stage. Therefore, the due date

of handing over possession as per the buyer’s agreement comes out to

be 22.02.2014.

The counsel for the complainants pointed to the facts of the matter

including details of the settlement agreement dated 30.11.2016 as
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entered between both the parties. Clause 1 of the settlement agreement
provides that the respondent agreed to pay an amount of compensation
of Rs.6,80,063/- till the date of application of occupation certificate
which as per schedule was March 2018. There was also a provision for
increase or decrease of amount of compensation in case the date of
occupation certificate is postponed or preponed.

The counsel for the complainants pleaded and specifically pointed out
that clause 6 of the settlement ag#eement provides that both parties
have every right to take any legal COU;;E of action if this agreement is
not fulfilled as per agreed terms théfein. The occupation certificate was
applied on 21.02.2019 for tower in which the unit under reference is
situated. Accordingly, there is a failure on the part of the respondent to
apply for OC timely as per schedule i.e. March 2018. The counsel for the
complainants also pointed out to an email sent by the respondent to the
complainants regarding intimation for applying OC which is
19.08.2019. It is contended by learnged counsel for complainants though
there was a settlement agreement executed between the parties on
30.11.2016 but the same was not adhered to by the respondent builder.
The possession of the allotted unit was to be offered to the complainants
by applying for OC by March 2018 besides paying a sum of Rs.
6,80,063/-. Though the amount was paid but the unit was not offered
for possession. Its possession was offered only on 07.01.2020 i.e. after

a gap of above two years. So as per clause 6 of the settlement agreement,
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the parties were given liberty to take any legal course of action if the
agreement is not fulfilled as per the agreed terms therein. Since the
respondent failed to fulfil its obligation as per terms and conditions of
settlement, so the claimants are entitled for delayed possession charges
as per builder buyer agreement dated 13.10.2010.

The counsel for the respondent categorically drew attention of the
authority towards clause 1, 6 and 9 r.}f the said settlernent agreement. It
is contended on behalf of th“é respondent builder that though the
possession of the allo‘ttgd u}ﬁt was' ofﬂered to the allottees on

07.01.2020 after rece)m of o‘c:(;upatlon c&t %cate dated 24.12.2019 but

the same was of@ered as per settlement ag

=l

wherein it is spec1ﬁc %rovrded under claﬁsegl ‘that “The allottee agrees
' |

that in case the date i 15 Changed wh etherhp:‘lopr o the mentioned date or
post the same, thg < -amount of s :Cdmpensatlon shall be
increased/ decrea_sged _acc?;dihgiy. In case the q?te is preponed then the
Allottee undertalées ‘to remit ‘the dlff‘éénﬁag amount back to the

Company at the tlm‘e of hand over.” [n wew af this settlement, the
allottees recewed Rs. 6 80, 063 /- as compensatlom till the date of
occupation. No doubt both the parties were given liberty to take any
legal course of action if the agreement is not fulfilled as per agreed
terms therein but it was also mentioned under clause 6 that both the
parties have obtained independent advice and opinion from competent

professionals, consultants and lawyers, and have read and understood
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the entire cantents of the agreement and other related documents and
are fully aware of the meaning and effect of this agreement. After the
execution of this agreement, the claimants have already received the
above-mentioned amount from the respondent builder one additional
car parking and also withdrew the complaints filed before the District
Public Grievances Redressal Committee and the criminal case arising
out of FIR No. 188, dated 05.07.20_i6 registered at DLF Phase 1, Police
Station, Gurugram. There is nothlng on record to show that after the
settlement dated 30.11:2016, the complainants challenged the validity
of the same before any forum, If there has been any coercion or duress
of any kind on the complainants, then they might have approached
some authority for Egdressal of their grievances. But they kept mum and
filed the present co}}lplaint only on 09.04:2019 i.e. after a gap of about

3 years. Thus, the complaint filed is not maintainable. Reliance has been

placed on the ratio of lavg}laid down in cases og Har Shankar and Ors.
etc. VS The Dy. Excise & Taxation Comiiir, & Ors. AIR 1975 SC 1121,
Premji Bhai Parmar & Ors. VS Delhi Development Authority & Ors.
AIR 1980 SC 738, Bl'hdr State Electricity Board, Patna and Ors. VS.
Green Rubber Industries and Ors. AIR 1990 SC 699, Bharathi
Knitting Co. VS. DHL Worldwide Express (Courier Division of
Airfreight Ltd,) AIR 1996 SC 2508 and Bhagwati Prasad Pawan
Kumar Vs. Union of India MANU/SC/2931/2006, and wherein it was

held that an offeree cannot be permitted to change his mind after the
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unequivocal acceptance of the offer and to blow hot and cold in the same
breath. When the allottees choose to settle the dispute with the
respondent and receive some amount as compensation on the basis of
that settlement, then the principles of estoppel and waiver are
applicable and their claim with regard to delayed possession charges is
barred under the law.

The authority has considered the rival submissions made on behalf of
both the parties. Before corﬁi@eétipg on the validity of settlement
agreement dated 30.11.2016 entered intp between the parties may be

. . 1 v b D
considered, a reference to some clauses of settlement is must and which
o z | |

are as under: - h

‘NOwW TH:SAGREEMENT WITNESSETH AS Fouﬂb ws:

1. That the Company has, without prejudice, assured the Allottee that the
parking spaces (covered) allotted to the Allottee in terms of the buyer’s
agreement will be dllotted to the Allottee tinder or around the Tower in
which the Said Unit'is located along with 1 additional car parking space
at MLCP (Multi level carparking) area. Further, the Allottee is eligible for
compensation for delay in possession'as per terms of buyer’s agreement
which is payable at the time of possession, However, cs a gesture of
goodwill the Company.'is paying an amount.of RS.6,80,063/- as
compensation till the date of application of OC which ds per schedule
shared is March 2018, onsigning of this settlement agreement.

The Allottee. agrees that in case the date'is changed whether prior to
the mentioned date or post the same, the amount of compensation shall
be increased/decreased accordingly. In case the date is preponed then the
Allottee undertakes to remit the differential amount back o the Company
at the time of hand over.

It is mutually agreed that the abovementioned benefits being given to
the Allottee shall be towards full and final settlement and the Allottee
acknowledges that he/she/they is/are not left with any further claims,
benefits, compensation, etc. of any nature whatsoever regarding the Said
Unit and henceforth the ALLOTTEE shall not raise any other claim,
compensation, etc. of any nature whatsoever. The said benefits shall be
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extended only after withdrawal of the complaint before the District
Grievance Redressal Committee and quashing of the FIR,

N

werr

That the both parties have obtained independent advice and opinion from
competent professionals, consultants and lawyers and have read and
understopd the entire contents of this Agreement and other related
documents, and he is fully aware of the meaning and effect of this

S

Agreement. Ho th parties will h ri /
course of action if this agreement is not fulfilled as per agreed terms
therein. Y 4

7

8 i

9. That the |Parties acknqw]edge:and_épnﬁrm that this agreement shall be
irrevocalile in naturetothe extent that Parties fulfill all the terms in the
settlemert and is made with free will and without coercion and duress of
any Kind whatsoever on the Parties hereto.....,” (Emphasis supplied)

It is not disputed-that prior. to filing of the complaint before this
authority on 09.04.2019, the complainantshad already approached the
local police for registrétion of a criminal €ase against the respondent-
builder which led to registration. of Flff- No.188 dated 05.07.2016.
Secondly, the complainants had already filed a complaint with regard to
subject-matter b::fore the District wPublic Grievance Redressal
Committee on 22.04.2016. So, to settle both the cases pending before
the different forums, the parties entered ints a settlement on
30.11.2016 and which also led to withdrawal of both the cases detailed
above against the respondent-builder. It is also not disputed that in

pursuant to the settlement agreement, the complainants received a sum

of Rs. 6,80,063/- as compensation till the date of application for OC i.e.
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March 2018 besides one additional car parking. It|is contended on
behalf of the complainants that since the settlement|agreement dated
30.11.2016 was not adhere to by the respondenti{builder ie., with
regard to applying for occupation certificate by March 2018 and
changing that date unilaterally to March 2019, so that settlement
agreement is not binding on the complainants. So, taking into
consideration all these facts, it is to be seen as to whether the settlement
agreement entered into bemé‘én the parties on 30.11.2016 is binding
on the parties. Firstly, the auth_ﬁrity ob;;Wes that whatever will be the
date for applying OC out'of the two date§ ;ﬁﬁntii_oned above, there is no
denial of the fact that there was -delay/faiil;re on the part of the

respondent in applying for OC as per the sfettl'ement agreement. It is

i
| & i

matter of fact that in c_léuse 1 of the settlement| agreement dated
30.11.2016, it is cleaf‘l;mentifmed that thé respondent promoter will
make an application for 0C by March 2018 However, as per the
documents placed onrecord the respondent has madle final application
for obtaining 0C on 21.02.2019 and ‘the competent authority had
granted the same on 24.12.2019. The authority observes that the
respondent promoter has not kept his own promise|as made by him in
the said settlement agreement. Furthermore, clause 1 of the settlement
agreement provides that the allottee agrees that in case the date (i.e,
March 2018) was changed whether prior to the mentioned date or post

the same, the amount of compensation shall be increased or decreased
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accordingly. However, the statement of account sent along with the
“letter of offer of possession” on 07.01.2020, does not contain any
adjustment of compensation as has been agreed in the settlement

agreement,

23. Secondly, it|is admitted by the respondent that the compensation of

Rs.6,80,063 /- under the settlement agreement is as per the terms of
buyer's agreement only and:has been paid in advance which was
otherwise payable at the fim.e_, of possession. Vide settlement
agreement, the partilgsh agreg_g to E{(\vtenc_!v time period of handing over
possession of the said u_ﬁit as per the él:hédule for possession shared by
the company and in l;eu of the allottee agreeing to extended timeline for
handing over possession, the respondent has agreed to pay
compensation at the rate prescribed in the buyer’s agreement. As per
clause 13 of the buyer’s agreement, the allottee(s) shall be entitled to
payment of compensation for delay§at the rate of Rs.7.50/- per sq. ft. per
month of the suger area till the date 0; notice of possession. The
promoter cannot take advantage of its dominant position as it extended
timeline of handing over possession but in lieu of that it failed to give
adequate advantage to the allottee. It is observed that as per the
settlement-cum-amendment agreement, the respondent is still giving
compensation as per the buyer’s agreement i.e., @ Rs.7.50/- per sq. ft.

per month of super area and is still very nominal and unjust. The terms

of the agreement have been drafted mischievously by the respondent
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and are completely one sided as also held in para 181 of Neelkamal
Realtors Suburban Pvt. Ltd. Vs. UOI and ors. (W.P 2737 of 2017),

wherein the Hon’ble Bombay HC bench held that:

“...Agreements entered into with individual purchasers were invariably
one sided, standard-format agreements prepared by the
builders/developers and which were overwhelmingly in their favour
with unjust clauses on delayed delivery, time for conveyance to the
society, obligations to obtain occupation/completion| certificate etc.
Individual purchasers had no scope or power to negotiate and had to
accept these one-sided agreements. g

24. Hon'ble Supreme Court énd various High Courts in a plethora of
judgments have held thag the terms of a contract shall not be binding if
it is shown that the same were one sided and unfair and the person
signing did not have any other option but to sign the same. Reference
can also be placed on the directions rendered by the Hon’ble Apex Court
in civil appeal no. 12238 of 2018 titled as Pioneer Urban Land and
Infrastructure Limitec} Vs. Govindan Raghavan (decided on
02.04.2019)as well as by the Hon’ble Bombay High Court in
the Neelkamal Realtors Suburban Pvt. Ltd. [supra). A similar view has
also been taken by the Apex court in IREO Grace Realtech Pvt. Ltd. Vs.
Abhishek Khanna & Ors. (Civil appeal no. 5785 of 2019 dated

11.01.2021) as under:

e that the incorporation of such one-sided and unreqsonable clauses
in the Apartment Buyer's Agreement constitutes an unfair trade practice
under Section 2(1)(r} of the Consumer Protection Act.| Even under the
1986 Act, the powers of the consumer fora were in no manner
constrained to declare a contractual term as unfair or one-sided as an
incident of the power to discontinue unfair or restrictive trade practices.
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An "unfair contract” has been defined under the 2019 Act, and powers
have bee¢n conferred on the State Consumer Fora and the National
Commission to declare contractual terms which are unfair, as null and
void. This Is a statutory recognition of a power which was implicit under
the 1986 Act.

In view of the above, we hold that the Developer cannot compel the
apartment buyers to be bound by the one-sided contractual terms
contained in the Apartment Buyer's Agreement.”

The same analogy can easily be applied in the present case where the
respondent is promising to give very nominal amount of compensation
and the complainants cannot be beund by such one-sided clause
Thirdly, the Hon’ble Bombay High Court in the Neelkamal Realtors
Suburban Pvt. Ltd. (supra) has held that ‘the scheme of the Act is
retroactive in character and the relevant para is reproduced below:
“122. We have already discussed that above stated provisions of the RERA
are rot retrospective in nature. They may to some extent be having a
retreactive or quasi retroactive effect but then on that ground the
valiaity of the provisions of RERA cannot be challenged The
Parliamentis competent enough to legislate law having retrospective
or retroactive.effect. Alaw can be even'framed to affect subsisting /
existing contractual rights between the parties in the larger public
interest. We do not have any doubt in our mind that the RERA has
been framed in thelarger public interest after a thorough study and

discussion made at the highest level by the Standing Committee and
Select Committee, which submitted its detailed reports.”

Accordingly, a law can be even framed to affect subsisting/existing
contractual rights between the parties in the larger public interest as
has been dorne in this Act where specific remedy has been provided
under section 18 of the Act, in case of failure of promoter to handover
possession as per agreement for sale and this specific remedy abrogates
provisions of the agreement to that extent. Also, it is matter of fact that

the provision of section 18 of the Act has not come into effect at the time
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when the parties entered into the settlement agreement dated
30.11.2016. Moreover, as per the said settlemernt agreement, the
promoter has agreed to apply for the OC by March 2018. After lapse of
such time, the complainants after waiting for a reasonable period of
time have approached the authority by filing the présent complaint on
09.04.2019 and the respondent has finally applied for OC on
21.02.2019. Thus, due to retroactive nature of section 18 of the Act, the
complainants are entitled to .f:JreSCribed rate of interest as per the
provisions of the Act erd%not nq?minal compensation as per the terms of
the buyer’s agreemerit/-s-ettlemlént_ agreement.

In light of the aforesaid reasons, the autﬁarity is of the view that it
cannot take into consideration such settlement agreement, the terms of
which are not kept by the one who has m;ade itand is also in a dominant
position. Further, also'such agreement caljnot take the statutory rights
of the one who is in recessive positior»l; l@n the interest of the natural
justice, such settlefmént agreement cam‘fﬁt_.pe taken into consideration
by this authority while adjudicating on statutory rights of the
complainants. Hence, the authority does not place reliance on the said
settlement agreement and is of the view that mere nomenclature of
document as “Settlement Agreen.ent” will not take away the rights of
the allottees to claim the statutory reliefi.e. delayed possession charges

as pre the provisions of section 18 of the Act.
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Admissibility of delay possession charges at prescribed rate of
interest: The complainants are seeking delay possession charges at the
rate of 24% p.a. However, proviso to section 18 provides that where an
allottee does not intend to withdraw from the project, he shall be paid,
by the promoter, interest for every month of delay, till the handing over
of possession, at such rate as may be prescribed and it has been

prescribed under rule 15 of the rule_s Rule 15 has been reproduced as

i ‘zsses@s

under:

Rule 15. Prescribed rate of m terest- [Proviso to section 12, section 18

and sub-section (4).and subsection (7) of section 19]

(1)  For the purpose”of proviso.to section 12; section 18; and sub-
sections ((4) and (7)_of section 19, the “interest at the rate
prescribed” shall be the State Bank of India h:ghest marginal cost
of lending.rate +2%.:

Provided that in caTse the State Bank of !ndm marginal cost of
lending \rate (MCLR) is not in use, it shall be replaced by such
benchmark lending rates which the State Bank of India may fix

fram time to'time'for lending to the genéral public.
The legislature in its 'w-isdo.m;-in tl_;l_ge_ sub’o;*d"inate legislation under the
rule 15 of the rules hgs dgterrhi.ned_ thé- prescribed rate of interest. The
rate of interest 50-'fdet911r1;1ined::.by thé legislature, is reasonable and if the
said rule is followed to award the interest, it will ensure uniform
practice in all the cases.

Consequently, as per website of the State Bank of India ie.,

https://sbi.co.in, the marginal cost of lending rate (in short, MCLR) as

on date i.e, 18.02.2022 is 7.30%. Accordingly, the prescribed rate of

interest will be marginal cost of lending rate +2% i.e., 9.30%.
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Rate of interest to be paid by complainants/allottees for delay in
making payments: The definition of term ‘interest’ as defined under
section 2(za) of the Act provides that the rate of interest chargeable
from the allottee by the promoter, in case of default, shall be equal to
the rate of interest which the promoter shall be liable to pay the allottee,
in case of default. The relevant section is reproduced below:
“(za) "interest” means the rates of mrerest payable by the promoter or the

allottee, as the case may be.

Explanation. —For the purpose of th:s clause—

(i) the rate of interest. chargeab!e from the allottee Ly the promoter,

in case of defauft,, shall be equal to the rate of interest which the
promoter shall'be liable to pay:the aﬂwee, in case of default;

(ii)  the interest qayab!e by -the promoter. m&tﬁ%e allottee shall be from

iy

the date the.promoter received the ambunt or any part thereof till
the date ‘the amount or part thereof and interest thereon is
refunded,.and the interest payable by the allottee to the promoter
shall be ﬁ'or;I the date the allottee dqfau?ts in payment to the
promoter till the date it is paid;”

Therefore, interest.on: the delay paymenfs fl‘om the complainants shall
be charged at the. ‘prescribed ;gate ie, [9.30% by the
respondent/promoter which is the same as is being granted to the
complainants in case of delayed possession charges.

On consideration'of the documents.ayailable on record and submissions
made by the parties regarding contravention as per provisions of the
Act, the authority is satisfied that the respondent is in contravention of
the section 11(4)(a) of the Act by not handing over possession by the
due date as per the agreement. By virtue of clause 1I1(a) of the buyer’s

agreement executed between the parties on 13.10.2(110, the possession
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of the said unit was to be delivered within a period of 33 months from
the date of start of construction and it is further provided in agreement
that promoter shall be entitled to a grace period of 3 months for
applying and obtaining completion certificate/occupation certificate in
respect of sald unit/project. As far as grace period is concerned, the
same is disallowed for the reasons quoted above. The construction
commenced on 22.05.2011. as per; statement of account dated
07.01.2020. Therefore, the due date of handing over possession comes
out to be 22.02.2014. In'the present case, the complainants were offered
possession by the respondenton 07.01.2020 after obtaining occupation
certificate on 24.12.-2939 from the competent authority. The authority
is of the comsidered.‘ view that there is, delay on the part of the
respondent to ogfer physical possession of the allotted unit to the
complainants as per .t'hé term’f_’s_ and cpncl_itio.ﬁs of the buyer’s agreement
dated 13.10.2010 executeéi bétween the parties.

Section 19(10) of the Act obligates the allottees to take possession of
the subject unit within 2 months from the date of receipt of occupation
certificate. In the present complaint, the occupation certificate was
granted by the competent authority on 24.12.2019. However, the
respondent offered the possession of the unit in question to the
complainants only on 07.01.2020, so it can be said that the
complainants came to know about the occupation certificate only upon

the date of offer of possession. Therefore, in the interest of natural
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justice, they should be given 2 months’ time from the date of offer of
possession. These 2 months’ of reasonable time is being given to the
complainants keeping in mind that even after intimation of possession
practically they have to arrange a lot of logistics and requisite
documents including but not limited to inspection of the completely
finished unit but this is subject to that the unit being handed over at the
time of taking possession isin habitable condition. It is further clarified
that the delay possession chai‘éi_és. sI*fall be payable from the due date of
possession i.e. 22.02.2014 till the expiry o'f 2 months from the date of
offer of possession (07.01. 2020) which comes out to be 07.03.2020.
The counsel for 'the complainants reqhested for handing over
possession whlch stagnd already offered. Therefore the complainants
are directed to take possesswn of the sut{;ect unit within 2 months from
the date of this order No- holding charges shall be charged by the
respondent. Maintenance charges are payable after two months from
the date of offer of péS%éss"ioﬁ.' ' at

Accordingly, the non-compliance of the mandate contained in section
11(4)(a) read with section 18(1) of the Act on the part of the respondent
is established. As such the complainants are entitled to delay possession
charges at prescribed rate of the interest @ 9.30 % p.a. w.e.f. 22.02.2014
till 07.03.2020 as per provisions of section 18(1) of the Act read with
rule 15 of the rules. The respondent has already paid Rs.6,80,063/-

towards delay in handing over possession vide settlement agreement
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dated 30.11.2016, therefore the amount i.e. Rs.6,80,063 /- already paid

to the complainants by the respondent as delay compensation as per

the buyer’s agreement shall be adjusted towards delay possession

charges payable by the promoter at the prescribed rate of interest to be

paid by the respondent as per the proviso to section 18(1) of the Act.

Directions of the authority

Hence, the authority hereby passes this order and issues the following

directions under section 37 of the Act to ensure compliance of

obligations cast upon the prorhote‘r"_as per the function entrusted to the

authority under section 34(f);.

i.

il

The respondent is direc‘;:éd to-pay the interest at the prescribed
ratei.e. 9.30 %-Egr annux;a for every m-gnth of delay on the amount
paid by the g:);np_iainants from _dj_e date of possession i.e.
22.02.2014 till 0'7._;3.202'0 i.e! expiry' of 2 months from the date of
offer of possession (07.01.2020). The arrears of interest accrued so
far shall be paid to the ca'mplainan;s within 90 days from the date
of this order/as per rule 16(2) of the rules.

The amount i.e. Rs.6,80,063/- already paid to the complainants by
the respondent as delay compensation as per the buyer's
agreement shall be adjusted towards delay possession charges
payable by the promoter at the prescribed rate of interest to be
paid by the respondent as per the proviso to section 18(1) of the

Act.
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iii. The complainants are directed to take possession within 2 months
from the date of this order as the respondent has already offered
possession of the subject unit on 07.01.2020.

iv. Interest on the delay payments from the complainants shall be
charged at the prescribed rate ie. 930% by the
respondent/promoter which is the same as is being granted to the
complainants in case of de';aye'd possession charges as per section
2(za) of the Act. |

v. The respondent shall not __éharg_e anything from the complainants
which is not the part of thé buy'.e:r’s agreement. The respondent is
also not éntitled to claim hold_in_gﬁ charges from the
complainant_s/alfpttees at any point o-f. time even after being part
of the buyer’s ag_ré'gzrlent as per law settled by Hon’ble Supreme
Court in civil appeal os. 3864-5‘889/2?620 decided on 14.12.2020.

38. Complaint standsgispose(; of. »
39. File be consigned to registry.
Vi- = {3 VI R A—
(Vijay Kumar Goyal) (Dr. K.K. Khandelwal)
Member Chairman

Haryana Real Estate Regulatory Authority, Gurugram
Dated: 18.02.2022

Order uploaded on 16.03.2022.
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