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The present
in Form CRA

Developmen

ORDER

Haryana Real Estate (Regulation and Development)

short, the Ru
it is inter alia
all obligatior

the agreeme

les) for violation of section 11(4)(a) of

1s, responsibilities and functions to the a

nt for sale executed inter-se them.

| prescribed that the promoter shall be re

mmpiain; has 'been filed by the complainant/allottee
. under section 31 of the Real Estate (Regulation and
t) Act, 2016 (in short, the Act) read wit'1 ule 28 of the

les, 2017 (in
> Act wherein
sponsible for

lottee as per
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2.

The particulars of the project, the details of sale con
amount paid by the complainant, date of proposed

the pnsseIion, delay period, if any, have been d

Complaint np.518 of 2021

sideration, the

handing over

etailed in the

following tabular form:

S. No.| Heads Information

1. Name and location of | Vatika one on one Pvt. Ltd. Sector 16,
the project Gurugram

2. | Nature of the project - | Commercial complex

3. | Areaof the project | 12.12125 acres

4, DTCP License 05 of 2015 dated
06.08.2015 valid upto 05.08.2020

5. | RERAregistered/not = | 237 of 2017 dated 20/09.2017 valid
registered | upto 19.09.2022

6. Date/of allotment 29.01.2018

: [Page 49 of the complaint]

7. | Date| of execution of | BBA Not executed
builder b’uy_"dr's '
agregement .

8. | Unit ho. Priority unit no. P-705, admeasuring
500 sq. ft. (page 49 annexure C3 of
complaint) |

9. | Total sale consideration | Rs. 46,20,000/- as per clause 2 of
application from [Tage 44 of
complaint) |

10. | Total amount actually | Rs. 46,20,000/- as per cheque dated
paid by the complainant | 19.01.2018 (page 48 of complaint

11. | Due date of delivery of | Can't be ascertain
possession ‘

12. | Provision  regarding | That the payment df your assured
assured return clause 2 | return of Rs 150.26/- per sq. ft. per
of allptment letter month on super area will commence

only on receipt of 100% of basic sale
consideration by us from you, in
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i

; BP._.- entitled to receil

terms of the payment|plan/schedule
of payment as agreed/opted by you
and will and will be paid till the
completion of the cunitrur:tmn of the
said building. Post completion
construction of the sal building, you
will be paid cnmmttted return of Rs
131/- per sq.ft. per month on super
area for upto three years from th
completion of construction of the
said building or the said unit is put on
lease whichever is earlier. You will
lease rent in
respect of said unit from the rent
‘commencement date in accordance
with lease dur:u n as may be

executed with pras?i ive tenant. If

there is any rent-free period on
account of fit out or atherwise then
you will not be ehntled for rent
during rent free pemcl.

13, Offetf' of possession

Not offered

14. | Occupation certificate

Not Obtained

- | ‘
Facts of th? cnmp]a@t :

Relying on wariuus representations and assurances given by the

Respundent company and on belief of such aéurances the

cumplajnari]t] booked a unit in the project by paying an amount of
Rs. 46,20,000 vide cheque no. 198605 dated 19.01.zr313 drawn on

Oriental bank of commerce towards the booking o

the said unit

bearing no. P-705, in Sector 16, having super area measuring 500

sq. ft. to the respondent dated 19.01.2015 and

e same was

acknuwledéed by the respondent vide dated 19.01,2018.
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That the respondent sent allotment letter dated 29.01.2018 to the

confirming the
unit no. P-705
ft (super built-

complainant providing the details of the project, ¢
booking of the unit dated 19.01.2018, allotting a
(hereinafter referred to as ‘unit’) measuring 500 5q.
up area) in the aforesaid project of the developer
consideration of the unit i.e. Rs. 46,20,000/-, which includes basic
price of Rs. 41,25,000/- including EDC and IDG, Car parking

|
charges and other specifications of the allotted unit/and providing

for a total sale

the time frame within which the next instalment Jas to be paid.

As per clause 1 of the above said allotment leILt r respondent
assured of getting the builder buyers agreemenq ithin 30 days
from the date of the above said allotment letter i.e. 29.01.2018

At the time of purchasing the unit, the complainant was assured
that the possession of the unit would be delivered within the
promised period of 2 years from the date of allotment letter i.e. by

29.01.2020,

That as per clause 2 of the memorandum Of undfstanding, the
respondent undertake to make the payment of commitment
amount/assured return of Rs. 150.26/- per sq. ft. per month on
super area of 500 Sq. Ft. from the date of allotment letter i.e,
29.01.2018 till the completion of the construction of the said unit.

Further, as per clause 2 of the allotment letter dat

d 29.01.2018

respondent promised that post the completion of the construction

of the said building, complainant will be paid cum+'n
Rs. 131/- per Sq. Ft. per Month on super area for upte

tted return of

p 3 years from
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the date of completion of construction of said building or the said

unit is put on lease, whichever is earlier.

Furthermare, respondent as per clause 1 of the said Tllotmentietter

also undertake to enter into buyer's agreement with the
cnmpiainal}t. It is pertinent to mention here that till date
resmndenlk has failed to execute the buyer's agreement and also
failed to offer/handover the possession the said unit even after
delay of more than 1 year. Even till date respondent has also failed
to pay assured return as prugﬂSed as the abmJ.e said clause of

allotment letter.

That as per clause 3 of tﬁe aﬂdﬁ'ﬁént letter the respondent agreed
to put the said unit on lease @ Rs.131/- per Sq. Ft. per month and
to effectuate the same. But till date respondent as failed to abide
and honour the above said clause of the allotment letter by not

leasing out the above said unit.

That as per clause 3 of the allotment letter, respondent guaranteed
the complainant in terms of clause'3 of the allotment letter, that in
event the said unit is leased ata gross monthly rental of less than
the commitment amount of Rs.131/- per Sq. Ft. Per month, then the
respondent agrees that the complainant will get refunded amount
calculatedf Rs. 141.18/- per Sq. Ft. for every Rs.1/- by which the

achieved rent is less than Rs. 131 /- per Sq. Ft.

As per clause 4 of allotment letter, respondent further agreed that
there will be no maintenance charges/ electricity charges/ water

charges etg shall be charges from the complainant for the period

‘ Page 5 of 30
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13.

‘and also post the completion of the constructi

-~ GURU RAM Complaint np.518 of 2021

unit is on lease and the said charges will be paid by the prospective

tenant.
As per the said allotment letter, the respondent was liable to
handover the possession of the said unit on or befare 29.01,2020,

therefore, the respondent was liable to pay interest as per the
prescribed rate as laid under the RERA Act, 2016 & HRERA Rules,
2017 for the delay in the delivery and the complainant as per
clause 2 of| the allotment letter is also entitled m:git the monthly

assured amount till the completion of the cnnstruF on of building

building, complainant will be paid committed return of Rs. 131/-
per sq. ft. per month on super‘area for up to 3 years from the date
of completion of construction of said building or the said unit is put

on lease, whichever is earlier.

Furthermore, as per 13 of the RERA Act, respondent cannot accept
the sum more than 10% of the total coats the unit but in present
case respondent has collected 100% amount. Relevant provision of
the act is reproduced below:

(1) A promoter shall not accept a sum more than ten per ¢ent of the
cost of the apartment, plot, or building as the case may be, as an
advance payment or an application fee, from a person without first
entering into a written agreement for sale with such person and
register the said agreement for sale, under any i’aw}a the time
being in force. (2) The agreement for sale referred to in sub-section
(1) shall be in such form as may be prescribed and shall specify the
particulars of development of the project including the ¢onstruction
of building and apartments, along with specifications dt:n internal
development works and external development works, the dates and
the manner by which payments towards the cost of rhé apartment,
plot or building, as the case may be, are to be made by the allottees
and the| date on which the possession of the apart ent, plot or
building is to be handed over, the rates of interest payable by the

| Page 6 of 30
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15

16.

g HARERA
s - GURU RAM Complaint np.518 of 2021

promoter to the allottee and the allottee to the promoter in case of
default| and such other particulars, as may be prescribed.

The respondent not only failed to adhere to' the terms and
conditions|of booking but also illegally extractedfrr{nney from the
complainant by making false promises and statements at the time

of booking. The respondent is unable to handn?eL a possession

even after a delay of 1 year.

By falsely ensuring wrong delivery lines and false assuring the
timely delivery of possession, the complainant has been subjected
to unethical/unfair trade practice as well as| subjected to
harassment in the guise ofa hilﬁ_séd allotment letter. The above said
acts of the apposite parties clearly reveal that the "c?p osite parties”
with prejudice has been indulging in unfair trade practices and has
also been providing gross deficient services and thereby causing
deficiency in services. All such Act and omissions an the part of the

opposite party has caused an immeasurable mental stress and

agony to the complainant. That by having intentionally and
knowingly \induced and having falsely mis-represented to the
complainant and thereby making them to act in accordance to its
misrepreseptations, and owing to all the deliberate lapses/delays
on the part of the “ opposite parties”, the opposite parties” are

liable to make as being requisitioned/claimed by ﬂle complainant

Further, the complainant having dream of its own unit in
NCR signed the agreement in the hope that the unit will be
delivered within 2 years from the date of allotment letter. The
complainant was alse handed over one detailed payment plan. It is

unfortunate that the dream of owning a unit of the complainant
|
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18.

19
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That the payment plan was designed in such a ay to extract
maximum payment from the buyers viz a viz or done/completed.
The complainant approached the respondent and asked about the
status of construction and also raised objections towards non-
completion of the project. It is pertinent to state herein that such
arbitrary and illegal practices have been prevalent amongst
before the adv_eﬁt of RERA, | wherein the

payment/demands/ etc, have. ndt been transparj: and demands

builders

were being raised without sufficient justifications and maximum

iy

payment S exﬂacted just raising structur leaving all
amenities/finishing/facilities/common area/road and other things
promised in the brochure, which counts to almost 50% of the total

project work.

The above said acts of the opposite parties clearly reveal that the
"opposite Jarﬁes" with prejudice has been indulging/in unfair trade
practices and has also been providing gross deficient services and
thereby causing deficiency in services. All such A¢t and omissions
on the part of the opposite party has caused an immeasurable

mental stress and agony to the complainant.

During the Eerind the complainant went to the office of respondent
several times and requested them to allow them tu!v it the site and
when the r%spundent will get buyers agreement executed and also
the assured return the complainant is entitled to but it was never
allowed sa j«

ing that they do not permit any buyer to visit the site
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22,

23.

HARERA |
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during construction period, once complainant visitLd the site but
was not allowed to enter the site and even there Tvas no proper
approached road, The complainant even after paying amounts still
received nothing in return but only loss of the tilfe and money

invested bv them.

The complainant contacted the respondents on several occasions
and were regularly in touch with the Respondent. The Respondent
was never %ble to give any satisfactpry response to tlJ;e complainant
regarding Ithne.* status of the construction and were never definite

about the delivery of thg_pnssésﬁion.

The complainant kept pursuing the matter with thlr presentatives
s

of the respondent by visiting their office regularly as well as raising

the matter to when will they deliver the project and why

or the other reason was being given in terms of shortage of labor

construction is going on at such a slow pace, but to no avail. Some
etc.

That the complainant continuously asking the respondent company
about the status ‘of the project, time by which the project is

expected to be completed, when the respondent will get buyers

agreement executed and the penalty amount that respondent is
[
|
liable to paif and also the monthly assured amount but Respondent
was never able to give any satisfactory résponse to the
|

The cnmplaiinant has suffered a loss and damage in 1much as they

complainant.

had deposiTed the money in the hope of getting the said unit. They

have not nTiy been deprived of the timely possession of the said

Page 9 of 30
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Unit but the prospective return they could have
invested in fixed deposit in bank. Therefore, the ¢

HARERA

2 GURUGRAM

Complaint n

0.518 of 2021

such cases would necessarily have to be higher than

in the allotment letter.

24. Thatthe complainant continuously asking the respot

about the status of the project, time by which

expected to be completed, assured amount respond

pay to the complainant and the penajty amount tl'ra

jot if they had

mpensation in

what is agreed

1dent company
the project is
ent required to

t respondent is

liable to pay but respondent was never able to give any satisfactory

response to the cumplamant | |

C.  Reliefsought by the complainant:

25. The complainant has sought following relief:

8.

. , . e |l
Direct the respondent to pay the interest on the total amount

paid by the complainant at the prescribed rate r.'tf interest from

due date of possession till date of actual physical possession as

the possession is being denied to the complainant by the

Respondent in spite of the fact that the complainant desires to

take the possession.

Order the respondent to pay the balance amount due to the

complainant from the respondent on account

as per the guidelines laid in the RERA, ZDIirr

of the interest,
1d the monthly

assured amount as per clause 2 of the allotment letter before

signing the Conveyance Deed/ sale deed. |
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27.

HARERA
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c¢.  Order the respondent to pay monthly assured

mount till the

physical handover of the possession or first lease of the

property.

d.  Order the respondent to get the buyers agreement executed.

e. Direct the respondent did not levy any ho

imposed upon the complainant.

f.  Order the respondent to kindly handover the pc

Iding charges

ssession of the

unit after completing in all aﬁpect to the complainant and not

to force to deliver an incomplete unit.

g Direct the respondent to provide the exact lay out plan of the

said unit.

h.  Order the respondent to pay monthly assur_ed] amount post the

completion of the construction of the said building,

complainant will be paid committed return of

.131/- per sq.

ft. per month on super area for up to 3 years from the date of

completion of construction of said building or the said unit is

put on lease, whichever is earlier.

On the date of hearing, the authority explained to the

respondent/promoter about the contravention as alleged to have

been committed in relation to section 11(4)(a) of the Act to plead

guilty or not to plead guilty.

Relief by the respondent:

That the complainant has immense and deep interést on the subject

project and thereby filled the booking application form dated 19.01.

2018.The respondent issued the allotment Letter ¢

on 29.01.2018
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29.

30.
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whereby the complainant was allotted unit bearing No. P-705,

admeasuring super area 500 sq. ft. That it is pertihﬁnt to note that
the respondent on various occasions insisted the complainant to
execute the builder buyer agreement, but the complainant never

come forward to execute the agreement.

That it is submitted that the complainant was very well aware of
the completion period of the aforesaid project, despite which the
complainant repetitively engaged in raising false allegations. The
respondent much earlier durin'g booking perio%d conveyed the
information regarding the schedule period of cc% pletion of the
allotted unit of complainant in consonance within the validity
period of the registration of the subject project vidg gistration No.
237 of 2017 i.e,, on or before 19.09.2022.

Itis submitted that the present complaint is premature. There is no
cause of action arié'ing.ih-favoﬁr of the complainants, It is pertinent
to mention herein that Section 18 read with Section 19 of Real
Estate (Regulation and Development) Act, 2016 and Haryana Real
Estate (Regulation and Development) Rules (herein referred as
RERA) provide for the right of the Allottee to demand refund along
with interest and compensation only on failure of the Promoter to
offer possession in accordance with the agreement to sale duly

completed by the date specified therein."

|
The completion period of the present project shall l:fe in consonance

with the validity period of the registration H;JT on or before

19.09.2022.
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That the complainant has filed the present complainant before the
wrong forum. That the complainant is praying for the relief of
"Assured Returns” which is beyond the jurisdiction that this Ld.
Authority has been dressed with. That from the bare perusal of the
RERA Act, it is clear that the said Act provides for three kinds of
remedies in case of any dispute between a builder and buyer with
respect to the development of the project as per the agreement.
That such remedies are provided under Section 18 of the RERA Act,
2016 for violation of any prnvﬁ;inn of the act. That the said

remedies are of "Refuncl" in cane the allottee w |n s to withdraw
from the project and the uther bmng “interest for delay of every
month” in case the Allottee wants to continue in t e roject and the
last one is for compensation for the loss uccurreﬁ y the Allottee.
That it is pertinent to note herein, that nnwhe e in the said
provision the Ld. Authority has been dressed with|jurisdiction to

grant “Assured Returns”,

That the respondent cannot pay the “Assured Returns” to the
complainant by ar}’y stretch of Imagination in the weL.v of prevailing
laws. That on 21.02.2019 the'Central Government passed an
ordinance "Banning of Unregulated Deposits, ZPI 9", to stop the
menace of nnregulated deposits, the "Assured Returns Scheme”
given to the complainant fell under the scope of this/Ordinance and
the payment of such returns became wholly illell. That later, an
act by the name "The Banning of Unregulated [ﬂe;msits Schemes
Act, 2019" (hereinafter referred to as “the BUDS Ac¢t”) notified on

31.07.2019 and came into force. That under the said Act all the

‘ Page 13 of 30
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34,

35.

HARERA
A GURUGRAM Complaint no.518 of 2021

unregulated deposit schemes such as "Assured Returns” have been

banned and made punishable with strict penal provisions.

It is also provided that in respect of respondent, "deposit” shall
have the same meaning as assigned to it under thf: ompanies Act,
2013.Sub section 31 of section 2 of the companies Puft provides that
"deposit” includes any receipt of money by way of deposit or loan
or in any other form by a respondent but does nat include such
categories of amount as may be prescribed in cnnsL.l ation with the
Reserve Bank of India. sl

One of the amounts as s_et*but.:uhcier subrule (1)(¢)(xii)(b) of Rule

2 of the Deposit Rules (i.e: which is not a deposit) lis an advance,
accounted for in any manner whatsoever, received in connection
with cunsideraﬁun,;nﬁan immovable property inder an agreement
or arrangement, provided that such advance is adjusted against
such property in aéﬁnr&’hné& with the terms of the agreement or the

arrangement.

Therefore, the agreements or any other understanding of these
kinds, may, after iﬁlﬂ, and if ﬁnf assured return is paid thereon or
continued therewith may be in complete contravention of the
provisions of theIHUDS Act. The BUDS Act provides two forms of
deposit schemes, namely Regulated Deposit $chemes and
Unregulated Deposit Schemes. Thus, for any deposit scheme, for
not to fall foul of the provisions of the BUDS Act, must satisfy the
requirement of being a ‘Regulated Deposit Schemf:* LIS opposed to
Unregulated Deposit Scheme. Hence, the main ub{el:t of the BUDS

|
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37.

38.

HARERA
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Act is to provide for a comprehensive mechanism to ban
Unregulated Deposit Scheme.

Further, any orders or continuation of payment of any assured
return or any directions thereof may be cumpletely| ontrary to the
subsequent act passed post the RERA Act, which, is not violating the
obligations or provisions of the RERA Act. Therefore, enforcing an
obligation on a promoter against a central Act which is specifically
banned, may be contrary to the central Iegislatiuml hich has come
up to stop the menace of unregulated deposit.

It is pertinent to note that the schemes being harL d upon by the
complainant would have no foundation in thf builder buyer
agreement, therefore the concerns arising out of the same cannot
be adjudicated by this authority. The “Assured Returns” scheme has
become illegal. It is noteworthy in the present situation, that in
order to pmvida;.' a comprehensive mechanism to ban the
unregulated deposit schemes, other than the depasits taken in the
ordinary course of business; Parliament has passed an act titled as
“The Banning of Unre'gulé’te_d Deposit Schemes Act, 2019”
(hereinafter referred to as “BUDS Act”).

It is pertinent to note herein that the respondents have faced
various challenges in the seamless execution of the present project.

That the project had deferred due to various rear:rons beyond the

control of the respondent which directly affected the execution of
the project. Demonetization and GST resulted in a serious economic
meltdown and sluggishness in the real estate eJ:tur. That the

respondent, with no cash circulation in the market the respondent
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could not make timely payments to the labourers and the
contractors which stalled the construction. Furthe , the NGT vide
its order dated 09.11.2017 a complete ban on construction
activities in around Delhi-NCR which further caused serious
damage to the project. Despite the various hallenges the
respondent is trying his level best to complete the:sjid project well

within the timeline as declared during the time of registration.

That the current covid-19 pandemic resulted in serious challenges
to the project with no available labourers, cnntra‘cﬁors etc for the
construction of the Project. The Ministry of Home Affairs, GOI vide
notification dated March -?4,2020 bearing no. 40-% 2020-DM-I1(A)
recognised that India was threatened with the spread of Covid-19
pandemic and ordered a compiete lockdown in the entire country
for an initial period of 21 days which started on March 25,2020. By
virtue of various subsequent notifications, the Ministry of Home
Affairs, GOI further extended the lockdown from tiTe to time and
till date the same continues in some or the other form to curb the
pandemic. Various State Governments, including thL Government
of Haryana have also enforced various strict measures to prevent

the pandemic including imposing curfew, lockdos

, stopping all
commercial activities, stopping all construction activities. Pursuant
to the issuance of advisory by the GOI vide office memorandum
dated May 13, 2020 regarding extension of registrations of real
estate projects under the provisions of the RERA Act, 2016 due to
"Force Majeure”, the Haryana Real Estate Regulatory Authority has

also extended the registration and completion dateby 6 months for
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41.
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all real estate projects whose registration or ¢ mpletion date
expired and or was supposed to expire on or after I\Iarch 25, 2020.

In past few years construction activities have also been hit by
repeated bans by the Courts/Tribunals/Authorities to curb
pollution in Delhi-NCR Region. In the recent past the
Environmental Pollution (Prevention and Control) Authority, NCR
(EPCA) vide its notification bearing no. EPCA-R/2019/L-49 dt
25.10.2019 banned construction activity in NCR during night hours
(6 pm to 6 am) from 26.10. 2019 t0 30.10.2019 wbnj:h was later on
converted to complete banfrom 1.11.2019 to 05.11 2019 by EPCA

vide its notification bearing no. R/2019/L-53 dated 01.11.2019.

The Hon'ble Supreme Court of India vide its order dated 04.11.2019
passed in writ petition bearingno. 13029/1985 titled as "MC Mehta
vs Union of India" mmpletely banned all construction activities in
Delhi-NCR which resmmnn was partly modified vide order dated
09.12.2019 and was completely lifted by the Hon'ble Supreme
Court vide its order d.ated 14.02.2020. These bans forced the
migrant labourers to return to their native towns/states/villages
creating an acute shortage of labourers in the NCR Reginn. Due to
the said shungeih'E"mnstmcﬁnn activity could not resume at full
throttle even after the lifting of ban by the Hon’ble Apex Court. Even
before the normalcy could resume the world was hit by the covid-
19 pandemic. Therefore, it is safely concluded that the said delay in
the seamless execution of the project was due t genuine force
majeure circumstances and the said period shall not be added while

computing the delay.

Page 17 of 30




42,

HARERA
b A GURUGRAM Complaint no.518 of 2021

Jurisdiction of the authority

The plea of the respondent regarding rejection of complaint on
ground of jurisdiction stands rejected. The authority observes that
it has territorial as well as subject matter jurisdiction to adjudicate

the present complaint for the reasons given below.
E.1 Territorial jurisdiction

As per notification no. 1/92/2017-1TCP dated 14.12.2017 issued
by Town and Country Planning Department, the juI isdiction of Real
Estate Regulatory Authority, 'C}lfrugr'am shall be I

District for all purpose with offices situated in ju ugram. In the

present case, the projectin question is situated within the planning

ire Gurugram

area of Gurugram District. Therefore, this authority has complete
territorial jurisdiction to deal with the present complaint.
E. I Subject matter jurisdiction

Section 11(4)(a) of the Act, 2016 provides that the promoter shall
be responsible to the allottee as per-agreement for sale. Section
11(4)(a) is reproduced as hereunder: :

"

Section 11 4}{1:}

Be responsible for all obligations, responsibilities and functions
under the provisions of this Act or the rules and reg;.:\‘f?iuns made

thereunder or to the allottees as per the agreement for sale, or to
the association of allottees, as the case may be, till the onveyance
of all the apartments, plots or buildings, as the case may be, to the
allottees, or the common areas to the association llottees or
the competent authority, as the case may be;

The provision of assured returns is part of the builder buyer’s
agreement, as per clause 15 of the BBA dated........ Accordingly, the
promoter is responsible for all obligations/responsibilities and

functions including payment of assured returns a& rovided in
Builder Buyer's Agreement.

|
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Section 34-Functions of the Authority:

34(f) of the Act provides to ensure compliance of the obligations cast
upon the promoters, the allottees and the real estate agents under
this Act and the rules and regulations made thereunder.

So, in view of the provisions of the Act of 2016 quoted above, the
authority has complete jurisdiction to decide the complaint
regarding non-compliance of obligations by the prTmoter leaving
aside compensation which is to be decided by the adjudicating

officer if pursued by the complainant at a later stage.

N 2
Findings on the Relief Sought filed by the curnLl inant;

F.I Assured returns =~

While filing the claim petitiunlbesides delayed paés ssion charges
of the allotted unit-as per allotment letter dated 29.01.2018, the
claimant has alsn'-‘s'bught assured returns on monthly basis as per
clause 3 of allotment letter at the rate of Rs 131/- per sq. ft. of super
area per month till the construction of the said commercial unit is
complete. It is pleaded by the claimant that the respondents have
not complied with the terms and conditions of the agreement,
Though for some time the amount of assured returns was paid but
later on, the respondents refused to pay the same by taking a plea
of the Banning of Unregulated Deposit Schemes Act, 2019 (herein
after referred to as the Act of 2019). But that Act does not create a

bar for payment of assured returns even aftgrw coming into
operation and the payments made in this regard are protected as

per section 2(4)(iii) of the above-mentioned Act. However, the plea
of respondents is otherwise and who took a stand that though they
|
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paid the amount of assured return upto the year 2418 but did not
pay assured return amount after coming into force of the Act of

2019 as the same was declared illegal.

The allotment letter is a document issued by the respondent to the
complainant and can be term as the agreement. -T*';e Act of 2016
defines “agreement for sale” means an agreemer*t entered into
between the promoter and the allottee [Sertrnn 2(c)]. An
agreement for sale is defined as an arrangement entered between
the promoter and allottee with freewlll and cun'sent of both the
parties. An agreement deﬂne.s’ the nghts and liabilities of both the
parties i.e., promoter and the allatl:eq.and marks the start of new
contractual relationship between them. TII contractual
relationship gives rise to future agreements and transactions
between them. Therefore, different kinds of pay"mén plans were in
vogue and legal within the meaning of the agreement for sale. One
of the integral parts of this agreement is the transaction of assured
return inter-se parties. The "agreement for sale” after coming into
force of this Act (iie., Act of 2016) shall be in the)prescribed form as
per rules but this Act of 2016 does not rewrite the “agreement”
entered between promoter and allottee prior to coming into force
of the Act as held by the Hon'ble Bombay High Court in case
Neelkamal Realtors Suburban Private Limited and Anr. v/s
Union of India & Ors., (Writ Petition No. 2737 of Zb] 7) decided on
06.12.2017, Since the agreement defines the ‘JL yer-promoter
relationship therefore, it can be said that the agree hent for assured
return between the promoter and allottee arisesr[:ut of the same

relationship. Therefore, it can be said that the real estate regulatory
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authority has complete jurisdiction to deal with assured return

cases as the contractual relationship arise out nfagrfement for sale

only and between the same parties as per the provisions of section
11(4)(a) of the Act of 2016 which provides that the promoter
would be responsible for all the obligations under the Act as per the
agreement for sale till the execution of conveyance deed of the unit
in favour of the allottees. Now, two issues arise for consideration

as to:

i. Whether authority is within the jurisdiction to vary its

d

earlier stand regarding assured return due to changed

facts and circumstances.
Ny 45 ¢ i

ii.  Whether the ahtht‘:rity is mmpafénf to allow assured

returns to the allottees in pre-RERA cases, after the Act of
2016 came'into operation,
Whether the Act of 2019 bars paymentof a

iii. ssured returns

to the allottees in pre-RERA cases

45. While taking up the cases of Brhimjeet & Anr. Vs. M/s Landmark
Apartments Pvt. Ltd. (complaint no 141 of ;?IIIBJ, and Sh.

Bharam Singh & Anr. Vs. Venetain LDF Projects L
no 175 of 201B) decided on 07.08.2018 an
respectively, it was held by the authority that it has
to deal with cases of assured returns. Though in th
issue of assured returns was involved to be paid Izlky
an allottee but at that time, neither the full fact

before the authority nor it was argued on behalf uljstl'
on the basis of contractual obligations, the huildeL'

pay that amount. However, there is no bar to take!a

P” (complaint
d 27.11.2018
no jurisdiction
ose cases, the
the builder to
were brought
le allottee that
s obligated to

different view
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from the earlier one if new facts and law have been brought before
an adjudicating authority or the court. There is a doctrine of
“prospective overruling” and which provides that the law declared

by the court applies to the cases arising in future only and its

applicability to the cases which have attained finality is saved
because the repeal would otherwise work hardship to those who
had trusted to its existence. A reference in this reg;_arid can be made
to the case of Sarwan Kumar & Anr Vs. Madan hul Aggarwal
Appeal (civil) 1058 of 2003 decided on 06.02.2003!a$d wherein the
hon'ble apex court observed 'éqs:’-iﬁ'eniiuned above. So, now a plea
raised with regard to maintainability of the complaint in the face of
earlier orders of the authority in not tenable. The a |_t ority can take

different view from the earlier one on the basis of new facts and law

and the pronouncements made by the apex court of the land. It is

now well settled preposition of law that when payi
returns is part and'parcel. of builder buyer’s agreement (maybe
there is a clause in that document or by way of addendum ,
memorandum of understanding or terms and conditions of the
allotment of a unit), then the builder is liable to pay that amount as
agreed upon and can't take a plea that it is not liable to pay the
amount of assured return. Moreover, an agreement for sale defines
the builder-buyer relationship. So, it can be said that the agreement
for assured returns between the promoter and allotee arises out of
the same relationship and is marked by the original greement for
sale. Therefore, it can be said that the authurit* as complete
jurisdiction with respect to assured return cases as the contractual

|
relationship arise out of the agreement for sale only and between
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the same contracting parties to agreement for sale
hand, the issue of assured returns is on the basis

obligations arising between the parties. In cases of 4

& Anr. v/s Earth Iconic Infrastructure Pvt. Ltd. (Ca

In the case in
of contractual
nil Mahindroo
ympany Appeal

(AT) (Insolvency) No. 74 of 2017) and Nikhil Mehta and Sons
(HUF) and Ors. vs. AMR Infrastructure Ltd. (CA NO. 811
(PB)/2018 in (IB)-02(PB)/2017) decided on 02.08.2017 and
29.09.2018 respectively, it was held that the allottees are investors
and have chosen committed return plans. The! builder in turn
agreed to pay monthly cnmmi:f:féﬁii‘efﬁrn to the in IEStDI‘S. Thus, the
amount due to the allottee comes within the me
defined in Section 3(11) of the I&B Code: Then.in
Urban Land and Infrastructure Limited & Anr. v/s
& Ors. (Writ Petition (Civil) No. 43 0of2019) decld{a'd

it was observed 'by the Hon’ble Apex Court of

aning of ‘debt’
ase of Pioneer
Union of India
on 09.08.2019,
the land that

“..allottees who had entered into ‘“assured return/committed

returns’ agreements with these developers, whereby,
of a substantial portion of the total sale consideratiol
time of execution of agreement, the developer und

certain amount to allottees on a monthly basis|,

upon payment

1 upfront at the

rtook to pay a
m the date of

execution of agreement till the date of handing over of possession to
the allottees”. 1t was further held that ‘amounts raised by

developers under assured return schemes had the “commercial

effect of a borrowing’ which became clear from
annual returns in which the amount rais+e:dI
“commitment charges” under the head "financial dos

|
such allottees were held to be “financial credito

e developer's
as shown as
sts”, As a result,

rs” within the
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meaning of section 5(7) of the Code” including its treatment in
books of accounts of the promoter and for the purposes of income
tax. Then, in the latest pronouncement on this aspect in case Jaypee
Kensington Boulevard Apartments Welfare Assaciation and Ors.
vs. NBCC (India) Ltd. and Ors. (24.03.2021-5C): M NU/ SC/0206
/2021, the same view was followed as taken earlier in the case of
Pioneer Urban Land Infrastructure Ld & Anr. wit regard to the
allottees of assured returns to be financial credlttrs within the
meaning of section 5(7) of the Code. Then after c mg into force
the Act of 2016 w.e.f01.05. 201“} the builder is cb] ed to register
the project with the authority being an uugmng roject as per
proviso to section 3{1] of the Act of 2017 read WIth ule 2(o) of the
Rules, 2017. The; At of 2016 has no provision for re-writing of
contractual uhl:gaduus between the parties as held by the Hon'ble
Bombay High Court'in case Neeikamal Realtors Suburban Private
Limited and Anr. v/s Union of India & Ors.,, (su ra] as quoted
earlier. So, the respondent/builder can't take a plea hat there was
no contractual obligation to pay the amount of assured returns to
the allottee after the Act of 2016 came into force pr that a new
agreement is being executed with regard to that fact. When there is
an obligation of the promoter against an allottee to p y the amount
of assured returns, then he can't wriggle out from that situation by
taking a plea of the enforcement of Act of 2016, BUDS Act 2019 or

any other law,

Itis pleaded on behalf of respondent /builder that a efr the Banning
of Unregulated Deposit Schems Act of 2019 came n o force, there

is bar for payment of assured returns to an allntte#;. ut again, the
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plea taken in this regard is devoid of merit. Section 2(4) of the
above mentioned Act defines the word deposit’ as an amount of
money received by way of an advance or loan or in any other form, by
any deposit taker with a promise to return whether after a specified
period or otherwise, either in cash or in kind or i | the form of a
specified service, with or without any benefit in the form of interest,

bonus, profit or in any other form, but does not incly

i. an amount received in the ;;;b{urse of, or for the purpose of,
business and bearing a g“eﬂg?r@?fi:ﬁgnecﬁan to such business
including— “541 3

ii. advance received in c@?;;ngg‘_t{on with consideration of an
immovable propefgg'ﬁ_;;der‘@ﬁ ‘agreement or arr%ngement
subject to the/condition that such advance is adjusted
against such immovable property as specified in terms of the
agreement or arrangement, |

—

47. A perusal of the a‘ﬁﬁ%&hwntipnqﬁ definition %f_;the term ‘deposit’
shows that it has b}‘ee‘"ﬁéﬁlen the same ’f‘héﬁ.’iiﬁig as assigned to it
under the Companies Act, 2013 tand the same provides under
section 2(31) includes any reggiﬁf by way of deposit or loan or in

any other form by a company but does nnbin'cliide; such categories

of amount as may be prescribed in consultation 'with the Reserve

Bank of India. Similarly rule 2(c) of the Companies (Acceptance of

Deposits) Rules, 2014 defines the meaning of deposit which

includes any receipt of money by way of deposit or loan or in any

other form by a company but does not include.

l. as a advance, accounted for in any manner Il/ tsoever,
received in connection with consideratian| for an
immovable property |
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ii. as an advance received and as allowed by any sectoral
regulator or in accordance with directions of Central or

State Government;

So, keeping in view the above-mentioned provisions of the Act of

2019 and the Companies Act 2013, it is to be seen as

allottee is entitled to assured returns in a case

to whether an

where he has

deposited substantial amount of sale consideration against the

allotment of a unit with the builder at the time
immediately thereafter and 4s z[greed upon between

The Government of India- eﬂactefd the B:.mrlingI

of booking or

them.

of Unregulated

Deposit Schemes Ar;'t, 2019 tu prnvide for a cumprehensive
mechanism to han* the;f'unregulated depuslf schemes other than
deposits taken in the ardmar}r course of business and to protect the

mm:es:_uugmm:s and for matters connected

therewith or

incidental thereto «Qs deﬁned in section 2 (ﬂ,uf the BUDS Act 2019
\.

mentioned above.

It is evident from the perusal of Section 2(4)(1)(ii)
mentioned Act rhat the' adﬂances received 111 col
consideration of a‘n fhﬂj'nwab }"pruperty umﬁleit an
arrangement suhjegt to the condition that §u;:h

of the above-

nnection with

agreement or

advances are

adjusted against such immovable property as specified in terms of

the agreement or arrangement do not fall within

deposit, which have been banned by the Act of 2019

Moreover, the developer is also bound by prumisspr

per this doctrine, the view is that if any person has 'm

the term of

y estoppel. As

ade a promise

and the promisee has acted on such promise and altered his
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position, then the person/promisor is bound to co ply with his or
her promise. When the builders failed to 'honour their
commitments, a number of cases were filed by the creditors at
different forums such as Nikhil Mehta, Pioneer Url[bnn Land and
Infrastructure which ultimately led the central éovernment to
enact the Banning of Unregulated Deposit Schemé Act, 2019 on
31.07.2019 in pursuant to the Banning of Unregulated Deposit
Scheme Ordinance, 2018. Hnwever the moot question to be
and promising as assured retﬁr‘ﬂson the basis of allotment of units
are covered by the abuven‘i’“ent[bned Act or not. A|Eﬂn‘lllal‘ issue for
consideration arose bél’ure Hon' hle RERA Pgn,chkq‘la in case Baldev
Gautam VS Rise ijects Private Limited (RERA-PKL-2068-201 9)
where in it was held on 11.03.2020 that-a builder is liable to pay
monthly assured \ﬁt&'ﬁi’lsi:tﬂ the complainant till | possession of
respective apartméht?é_f%ﬁd_sihan‘ded over _an_d"ihe;r is no illegality

in this regard.

The definition of terr depusit' as givenin thaBUD Act 2019, has
the same meanmg*usﬂsslgned tc‘?'lt'under the'Cc npanies Act 2013,
as per section 2[4](1?][1] ie e;’-:planatian to sub-tlause (iv). In
pursuant to powers cnnferred by clause 31 of secﬂn 2, section 73
and 76 read with sub-section 1 and 2 of sectian 469 of the
Companies Act 2013, the Rules with regard to acceptance of
deposits by the companies were framed in the year 2014 and the
same came into force on 01.04,2014. The definition|of deposit has
been given under section 2 (c) of the above-mentioned Rules and

as per clause xii (b), as advance, accounted for in any manner
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whatsoever received in connection with cunsidLraﬁnn for an
immovable property under an agreement nr% arrangement,
provided such advance is adjusted against such property in
accordance with the terms of agreement or arrangement shall not
be a deposit. Though there is proviso to this provision as well as to
ak‘nd the amount

becoming refundable with or without interest due,

the amounts received under heading ‘a’ and ‘d’

to the reasons
that the company accepting the money does no have necessary
permission or approval whene¢§?requ1red to deal in the goods or
properties or services for wh:ch ‘the money is| taken, then the
amount received shall beﬁéem&d tn bea depnsit |der these rules
however, the samaé,rt_}?nt applieable in thqcasm lland Though it
is contended that there is no necessary permlss‘ n or approval to
take the sale cuns’aldérhtmn as ad*.rance and wuul be considered as
deposit as per sula—clause Z[xv)(b] but the plea dvanced in this

regard is devoid of mEt‘I‘E “First of all, there is : l}asmn clause to

under this clause. aﬂler,_ idepnsus r&c;sive by the companies
or the builders as advance were considered as deposits but w.e.f.
29.06.2016, it was pruwded that the money. recm#ei as such would
not be deposit urﬂess speclﬁcally excluded unAer this clause. A
reference in this regard may be given to clause 2 of the First
schedule of Regulated Deposit Schemes framed under section 2
(xv) of the Act of 2019 which provides as under:-

(2) The following shall also be treated as Regulated Deposit Schemes

under this Act namely:-
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(a) deposits accepted under any scheme, or an ngement
registered with any regulatory body in India cmmted or
established under a statute; and

(b) any other scheme as may be notified by the Central Government
under this Act.

The money was taken by the builder as deposit in advance against

allotment of immovable property and its possession was to be
offered within a certain period. However, in view! of taking sale
consideration by way of advance the builder pr mised certain
amount by way of assured refﬂ}ns Foi' a certain petiod. So, on his
failure to fulfil that cnmmltmeﬁ!},tha allottee has a right to approach
the authority for redréssal ufﬂhls grlevances by | ay of filing a
complaint. f, J;r ” " 1. " \

L = N
%

It is not disputed ?hat the respnndent is a real eStaﬁe eveloper, and
it had obtained regfsrratmn under the Act of 2016 for the project in
question. The authbri‘lﬁ undEr tl:us Act has I::Pem egulating the
advances received under ﬁu: project and its variuu other aspects.
So, the amount paid by\'he Enmplafnant to the builder is a regulated
deposit acceptedﬂ by thg later from: the former against the
immovable prupertyfnbe traﬁéerredtu the allottee later on. If the
project in which the advan;e has been received by |the developer
from an allottee is an ongoing pm]ect as per sectmn 3(1) of the Act
of 2016 then, the same would fall within the ]uh diction of the
authority for giving the desired relief to the cnmfnlainant besides

initiating penal proceedings. |

Directions of the authority:

' Page 29 of 30




! HARERA

b . A GURUGRAM Complaint no.518 of 2021

|
55. Hence, the authority, hereby passes this order tnd issues the

following directions under section 37 of the

ct to ensure
compliance of obligations cast upon the promoter as per the
function entrusted to the authority under section 34(f):

i. The respondent is also directed to pay the amount of assured
return as agreed upon with the complainant from November
2018 till the date of handing over possession. |

ii. The complainants are directed to pay outstanding dues, if any,
after adjustment of interest for amount of assured returns.

lii. Both the parties are directed to execute the builder buyer
agreement as well as directed to submit the due date of
possession,

iv. The respondentshall not charge anything from the complainant
which is not part of the agreement of sale.

56. Complaint stands disposed of.
57.  File be consigned to registry.

P24 = < AL o

(Dr. K.K. Khandelwal) . (Vijay Kumar Goyal)
Chairman Member

Haryana Real Estate Regulatory Authority, Gurugram
Dated: 10.11.2021

Judgement uploaded on 16.03.2022.
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