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BEFORE THE HARYANA REAL ESTATE REGULATORY
AUTHORITY, GURUGRAM

Complaint no. i 3942 0f 2020
Date of filing complaint: 04.11.2020
First date of hearing : 22.12.2020
Date of decision ¢ 10.11.2021

.

Suresh Singh Chhikara

2. | Mrs. Nisha Chhikara

Both RR/o: Flat no. 503, Pharoahs tower, The
Omax Nile Society, Uppal Snuthend Estate. Sector

49, Gurugram. %‘r{« Al Complainants
‘«*}"

G

M/s Vatika Limite - N
R/o Vatika Triap ,ur‘ﬁj‘unr. Sush‘&’m Lok Ph-1,

.
- |
o A

The present complaint has been filed by the campialnants /allottees

under section 31 of the Real Estate (Regulation and evelopment)
Act, 2016 (in short, the Act) read with rule 28 of the Haryana Real
Estate (Regulation and Development) Rules, 2017 (in short, the
Rules) for violation of section 17 (4)(a) of the Act w]'leIein itisinter-
alia prescribed that the promoter shall be responsible for all

obligations, responsibilities and functions under the provision of

Page 1 of 26

block A, Meh urgami ‘road, Gu:'tigram
122002(HR). | :e 121 Itespundent[
(2] '
CORAM: ?;-T' "a L ) s
Dr. KK. Khandelwal = f; "_ | cnairman
Shri Vijay Kumar Guyq&‘ "\"" - ' Member
APPEARANCE: < £ REC)
Sh. Manish Yadav (Adyocate) 3 v+ wwe o |Complainants |
Ms. Ankur Berry (gd#bmﬂ, L _' S A Respondent |
~ ORDER



HARERA

® GURUGRAM

Complaint Fﬂ

. 3942 of 2020

the Act or the rules and regulations made there under or to the

allottee as per the agreement for sale executed inter se.

A. Unitand project related details

2.

The particulars of unit details, sale consideration, t

by the complainants, date of proposed handing over

amount paid

e possession,

delay period, if any, have been detailed in the fél owing tabular

form:
J\. i L. Y |
S. No| Heads ih.‘fd Information
1. | Name and location of th ect | Vatika INXT City Centre

2. | Nature of the proje AV C;}mglercial complex
3. | Area of the project. " ‘LF"‘LQ‘H-FQ@%:&I:{ES
4. | DTCP license - w = 25810f2007
License  validi el " \r "‘1]
period N ‘ (E i
5. | RERA registered) ot registered
6. | Unitno. | 473,48 figor, tower A
<
\(Page 018 #f complaint),
7. | Unit measuring REC i!j) sq.ft. |
"ﬁt__.—._-.— l
8. | Allocation * ugz .
TA E (Page 13-annexure C-2 of
"11 1;"‘\ r;gmpla}nt}
9, New unit aﬂott&d‘_ f Y} e ‘256 2nd t]‘bﬁ' block C
10. | Date of execution of apartment 11.08.2011
buyer’s agreement (Page 15 annexure C-4 of

complaint)
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3 1S

Total consideration

RS 24;3?;5& -

as per SOA dated 21.01.2021
(page 64 of complaint)

12,

Total amount paid by the
complainants

Rs 25,25,860/-

as per SOA dated 21.01.2021
(page 64 of complaint)

13.

Due date of delivery of
possession

11.08.2014 as per clause 2 of the
builder buyer agreement (page
18 nfcamp!aint)

14.

Provision regardmg assuﬂ:d
return LR

Addendum to the agreement

-~ | dated 11.08.2011

‘:;- ~ | This addendum forms an integral

part of buil
,dated 11.08.2011.

15.

buyer agreement

a " Till dff&r of possession:

N “" 71.50/+ per sq.ft.
h A%kenlc mpletion of the

\ bgﬂdt : 65/- per sq.ft.
You would be paid an assured
lretu,rmw.b.f. 11.08.20110na
monthly basis before the 15t of
a&nhuﬁafendar month,

\ {\[L
Offer of puss‘éﬁgbg h-""‘:t' >

. ﬂf_’}nﬁered'

16.

Occupation cert:ﬂ’eati: =

| Not obtained

17. Delay in handing Vel :,—-
possessi ﬁ 1::5
ie, 10,11

7 ygarsg moriths 30 days

i

B. Facts of the cumﬁlalnts |

3. The complainants havejsuhmitted that they ]omﬂy paid a total
amount of Rs 25,00,266/- on 08.08.2011 towards the booking of
the commercial unit with the respondent in its pru]ém “Vatika INXT
City Centre” located at village Sikhopur, 'I‘ehs!l and District

Gurgaon, Haryana. They got an allotment on 31. U?I"l] 13 in which a

unit bearing unit no. 236, second floor, block C a i

easuring 500

sq.ft. was allotted to them in equal share, and they got a letter for

| Page 3 of 26
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the same is annexed herewith as annexure C-2. They
addendum to the agreement dated 11.08.2011 in wh
receive commitment charges as monthly rent of Rs
sq.ft. per month till the offer of possession and Rs 65.5
after the completion of the building and the said adde

agreement is also annexed as annexure C-3.

The complainants paid an amount of Rs. 25,00,266/-
unit/flat including service tax. As per builder buyer’

also got an
ch they will
71.50/- per
0/- per sq.ft.

ndum to the

towards the

s agreement

dated 11.08.2011 the constrﬂcﬂptr of the said complex was to be

!':r".'

raised within three years | frﬁ:ﬁ the ﬂafte of execution g

buyer's agreement hLUIdt-r b"l%yer‘s agrgét;:ent i
annexure C-4.

That the complainants have paid-a huge sum-of Rs.
which is the total payment of theunit T‘:ﬁe-.(;_nm'p_l'aina
the site many timé's Ei'nd found that construction work
completed as promised by the. reapnndent. At the tin
the apartment huyers agreemeﬁt it was clearly

f the builder
attached as

25,00,266/-

nts visited at
has not been

ne of signing

told to the

handed over

within three years Frum the dé‘l:e uf’“ sfgrﬁhg tﬁe builder buyer’s

agreement and the respondent had giw.-n the pnssqs ion after the

passing of nearly 4 years. The complainants had purchased the said

unit in a believe that after the passage of 3 years afte

the booking,

they would be able to become an owner of a commercial space but

unfortunately all their plans got shattered as the cons

said project got delayed even after making such a bi

uction of the

investment.

The delay in possession is totally unethical and shall be considered

as an unfair business practice and now it is evident

om the facts
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stated above that the respondent was only after the customer’s

money without any intension to complete the project in time as

promised.

That the complainants being aggrieved by the illegal ?nd unlawful
acts of the respondent wants their due amount to be returned with
compensation as the complainants not only suffered mentally,
physically but has gone through a huge monetary loss only due to
the respondent. The complainants got letter from the respondent
regarding the completion uqulrtjé:tr”.fﬁgﬁﬂn of the project, nearly four
years delay, and it was ciear!jr rlﬁlﬁnfféned in it that as the building
got operational in the third week. nfdﬂ‘larch 2018, the commitment
charges payable shall be revised to Rs ﬁﬁj per sq.ft. per month
from 15t March 2018, the copy of the:same is a_nr;eme herewith as

annexure C 5. |

That there is strong Ilk&]lhﬂﬂd that the riespnndent wants to cheat
the complainants, the rm*pundent cantmt be allowed to act
despotically and arbitrarily-taking agi?antage of its monopoly. The
complainants are left with no alternatives, but to knock the doors

of this hon'ble authority for redressal of this grievances.

The respondent builder arbitrarily not completed the said project
as per the agreement, it is pertinent to mention thatthe respondent

cheated the

builder from day one of the booking in their proje
complainants through his arbitrary conduct into every fake deal
and is trying to grab the hard-earned money of the complainants.
The respondent paid Rs. 32,175/- per moth initially as the
commitment charges from October 2011 to June 2018 but

unfortunately later on from July 2018 the respondent
Page 5 of 26
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mischievously stopped paying the commitment charges as
promised from dated 01.07.2018 till date.

The complainants received a mail dated 06.07.2018 from the
respondent informing that unit has been leased out to DPA Institute
of Tourism and Hospitality Education but unfﬂrrzunate]y the
complainants never received any copy of lease deed for the same in
spite of repeated request made by the complainants. A's per builder
buyers' agreement dated 11.08. 2011 vide point 32.2 and annexure
C- 4, they were to continue pay}ng rent of Rs 65/- per sq. ft. to the
allottee as minim guaranteed‘ “vent for 36 munt s after the
completion of the prujectdr tillr'e;atethe'said unit is put on lease. By
signing lease deed with a company on 01 july ZUIB_aTd they were
also requested to provide a copy of “Completion certificate” duly
authenticated by the concerned government authority which they

have not given till date.

Since the project of the resnm}dent bl;ilder is failed and the
respondent is not paying the £g®1HjtﬁIETﬁ charges as promised till
today, despite that the respondent builder collected the money
from the cumpiai.nants'- from Itgle ‘said ﬁi“;’njiect:'and thereby, the
respondent builder had made wupgﬁil Ilt;s_s- to complainants and

wrongful gain to himself. ‘

pay the due amount which they kept itself illegally/and arbitrarily

That the complainants have requested many time to VFspandent to
and with intention to make wrong full loss to cump]ﬁ; nts and gain
to himself. The complainants being aggrieved by t e illegal and
unlawful acts of the respondent, sent a request vid letter dated
20.07.2018 and e-mail on the same day requesting to pay the

| Page60f26
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commitment charges payable against their unit. The complainants
again sent reminders vide emails dated 13.08. |019 to the
respondent regarding the payment against his unit but was of no

use.

12. That surprisingly, instead of starting the committed payment of

C. Reliefsought by the complainants;
13,

14.

rent M/s Vatika Ltd. Has unilaterally extended the rent-free period
for the second year ie. upto 01.07.2020 without any
communication and subsequently extended it by|another six
months vide their email dated Q#QT*ZUZG i.e. till Dec 2020. It is
pertinent to point out that i'u@'!%"ﬂ?“&ﬁka Limited vndl their email

dated 06.07.2018 had given the t;amgnf lessee asM/s T)PA Institute
of Tourism and Hospitality Education” hutii_n_ their email dated

29.07.2020 name of the lessee is;given as “Indian School of
Hospitality”. The complainants again sent reminder vide email
dated 23.08.201 to the respondent regarding the copy of lease of

his unit but was of no use.

The complainants have s,ﬁighi: fnllq}wng J;éhef(&}:

i. Direct the respondentto pay the uutsténdmgaamﬂunt as is due
and payable by the respundent to the cumplamants from
01.07.2018 till date.

Reply by the respondent

The present complaint is not maintainable or tenahie in the eyes of
|

law. The complainants have misdirected themselves in filing the

above captioned complaint before the hon'ble authority as the

reliefs being claimed by the complainants cannot be said to fall

Page 7 of 26
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within the realm of jurisdiction of this authority, It is humbly

submitted that upon the enactment if the “Banning of unregulated

Deposit Schemes Act, 2019, the assured return and any committed
returns on the investment schemes have been banned under
section 3 which states:
3. Onand from the date of commencement of this Act,--

a. The unregulated deposit schemes shall be banned; and
b. Nodeposit taker shall, dirza:tbr or indirectly, promeote, operate,

L
issue any advemmmnt$@m participation or enrolment

in or accept deposits fﬂ‘pﬁfﬁ;{pqce of an unregulated deposit
schemes.

15. The complainants have not cnme he‘fure the‘hun'b]e'a thority with
clean hands. That the complaint has "beemiﬁled by them just to
harass the resgcfndem and to j'f"ln|thé un]u.si enrichment. It is
pertinent to mentlor?here that for: thé fai“i' adiu&iefatin of grievance
as alleged by the complainants mqmreﬁ :ietaﬂed deliberation by
leading the evidence and r:rn;ss-ﬂ{gmmaunn thus only the civil
court has jurisdiction to deal with the cases required detailed
evidence for proper and fair ad]tgdl@t_l.un. [i is pertinent to mention
that the present complaint is nor-maintainable before the hon’ble
authority as it is apparent frum-the-pfay;rﬁ sought in the complaint.
That further it is crystal clear from reading the complaint that the
complainants are not an “Allottees”, but purely i§ an “Investor”,
who is only seeking assured return from the respuddint. by way of

present petition, which is not maintainable under the provisions of

the Real Estate(Regulation and Development) Act, 2016.

Page 8 of 26
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That in view of the judgement and order dated 16.10.2017 passed
by the Maharastra RERA Authority in the complaint tilted Mahes
Pariani V/s Monarch Solitaire order., Complaint no:
CCO0600000000078 of 2019 wherein it has been ubsted that in

case where the complainants have invested money i? the project

with sole intention of gaining profits out of the project, then the

complainants are in the position of co-promoter and cannot be

L

treated as “allottee™. The aumpriz}f-_-:l:herein opined as under”

“ It means that the complainanthas the status of “Co-promoter” of
the project, it is evident that : between the complainant
and the respondent is of a civil, etween the prompter and co-
promoter, and does not pertain to, any cﬂngraventmn ‘of the Real
State( Regulation and EEU:!op;;Ient) %fr .Eﬂ!ﬁ The complaint is
therefore, dismissed.

Thus, in view of the afﬂresaid ﬂet:iﬂnn the complainants herein

could not and ought not have filed the present complaint being a

co-promoter

That in the matter afBrhmyeet & Grsila’s .yfsﬁandnm Apartments
Pvt. Ltd (complaint no.141 nﬁ-ﬂb@éjﬁﬁﬁﬁbn'ble uthority has

L
taken the same view as ubserve:d'by Maharashtra RERA in Mahesh

Pariani (supra) stating that, =~ = F /%

“The complaingnt has made a complaint dated 15052018 with
regard to the refund of the assured return'ofRs 55, 000/~ per month.

As per clause 4 of the MOU dated 14.08.2010, the complainant is
insisting that the RERA authority may get the assured return of Rs.

55,000/- per month released to him. A perusal of the Real Estate
(Regulation & Development) Act, 2016 reveals that as per the MOU,

the assured return is not a formal clause with regard to giving or
taking of possession of unit for which the buyer has paid art amount
of Rs. 55 lakhs to the builder which is not within the E iew of
RERA Act. Rather, it is a civil matter. Since RERA Act deqls\with the
builder buyer relationship to the extent of timely ejwer}r of
possession to the buyer or deals with withdrawal from #h project,
as per the provisions of Section 18(1) of the Act. As such, the buyer
is directed to pursue the matter with regard to getting| assured

' Page 9 of 26
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return as per the MOU by filing case before an appropriate

forum/adjudicating officer”.

Thus, the RERA Act, 2016 cannot deal with issues nfaﬂsured return

and hence the present complaint deserves to be dismissed at the

very outset,

18. That further in the matter of Bharam Singh & Ors. Vs. Venetian LDF

19.

Project LLP (complaint no. 175 of 2018), the hon'bl
Regulatory Authority, Gurugram upheid its earlier d

Real Estate

cision of not

entertaining any matter relat&d;ﬂtﬁssured return. That the hon'ble

authority in the aid nrder stateff h{:s

“that as already’ dmﬁgdﬁn‘ Eﬁﬁﬁﬁlﬁbﬂb@ of 2018
made out by the complainant’, That sin '!*}l‘1 ?harn;pi h
view of much earlier as stated above, rhﬁ_ta‘ﬂﬂ?gngi

no case is
s taken a
nnot go

beyond the view: taken already. In-such types of assured return
schemes, the uuthamy hasno jurlsdmtmn, as su.-:h the complainant

is at liberty ta.apprpach,the qppwprfm fnmm ta sgek r
That further in the matter of Jagjit Kaur_.{i;-*_ewm Vs.

(complaint no. 58 dfﬂﬂ‘lﬂ];«thﬂjhﬁﬁ’ﬁé?ﬁeﬁl Estate

edy.”
M/s ML Ltd.
Regulatory

Authority, Gurugram has taken thggamé view of not entertaining

any matter related to "cpﬂﬁ‘fg“# i:ihresun t EGi"IEH‘lE

without the

approval of SEBI. That the hon b?ﬁ zﬁrtﬁo% iﬁ tli% said order stated

| 1 .‘ I

“Keeping in view the facts and- cireumstances of thé case, even the
basic issue whether it is a real estate project or cah'ecm'& investment
scheme has been challenged in the SAT in appeal and the SEBI has
already held that this being a collective investment scheme is without
their approval. As the matter is already with the SEBI/SAT,
accordingly there is no case left for the present before thislauthority

and to continue further proceedings in the matter. Let
decided by the SEBI/SAT. Once the SAT set aside the order d
then only allottee may come to us for proceedings undrr
Act”

issue be
fthe SEBI
the RERA

Page 10 of 26
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That in view of the catena of judgements passed by this hon'ble
authority and the intent and purpose of enactment RERA Act, 2016,
the hon'ble authority is not the right forum for the relief sought by

the complainants. Further there is no question of interest to be paid
upon the alleged assured returns plan in view of the catena of
judgements passed by the hon'ble Real Estate Regulatory
Authority, Gurugram. That the complainants are atterriptjng to seek
an advantage of the slowdown.in the real estate sector and it is
apparent from the facts of thf: p;'egel}t case that the main purpose
of the present complaint is to i{;rass« the respundept by engaging
and igniting frivolous issues unth ultgrmr motives tn pressurize the

respondent.

That the present complaint is an arm-twisting methad employed by

the complainants ‘to fulfil the 11Iegiumat% mega] nd baseless
claims so as to get benefit from the r‘espjm‘dént. Thus, the present
complaint is without any basis and no ca.us_e of action has arisen, till
date, in favour of the cnmpiéijlgﬂgsfgnﬂ against the respondent and
hence the complaint deserves to be dismissed. It is humbly
submitted that the cdmp!ainanté‘*be treated as "%u-p omoter” and
not as an "Allottee”, as the complainants have invested in the
project just to earn profits from the commercial unit. That the sole
motive of the complainants’ is to get profits from the project by the
way of assured returns schemes. Thus, the complainants shall be
treated as co-promoter in the project and in no eventuality, the
complainants be called or allowed to come within the definition of
an “Allottee” before this hon'ble authority under the definitions and

provisions of RERA Act, 2016 and thus, on this ground alone, the

Page 11 of 26
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25.
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present complaint is not maintainable in the eyes of law before the

hon'ble authority and is liable to be rejected.

That the bare reading of the agreement executed between the
complainants and the respondent, clearly shows that he intention
of the complainants have never been to take possession and only to
gain assured returns. That as per clause 32.1 of the uilder buyer
agreement, the cnmpiainants,’allattees have authorized the
respondent/developer to nﬁ_gntlate and finalize leasing
arrangement with suitable tana%&m A

i |

It is most respectfully submitteﬂ fha‘t the complaman s had wilfully
agreed to the termsand cunditiaZs uf theBBA and now at a belated
stage is attempting to wngg]e out uf the nbﬂgatmnf,t posed by the
said mutually agreed agreement terms by the fiking the instant
complaint before this hon'ble authority.

That it is further su_timi_tted. that ‘the ‘complainants have not
mentioned anywhere i'ﬁ‘-thé::-:ﬁ’rﬁpléint’ that they seek to take
complainants are just for tl'f'e ?'mn-payment uf assured returns,
compensation arid litigation cost which shows the intent of the
complainants were limited to earn profits and not to use the unitin
question for any personal purpose for herself. Thus, the
complainants cannot be held as “allottee” under definition given in
RERA Act, 2016. .
|

That it is brought to the knowledge of the hon’ble authority that the

complainants are guilty of placing untrue facts and are attempting

[ Page 12 of 26
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to hide the true colour of the intention of the complainants. That

before signing the agreement the complainants was well aware of
the terms and conditions as imposed upon the partrls under the
agreement and only after through reading, the said agreement got
signed and executed. That the complainants is misrepresenting the
true contents of the agreement to extract more mnr'lley from the
respondent. That the respondeat has fulfilled all the obligations so

far, as per he said agreement.

That, itis evident that the entir_._?,_:t_:s-_ls'e f.:Jf the complainants is nothing
but a web of lies and the fa]se.”and frivolous allegations made
against the respondent.is nntﬁgﬁg?%-humu;éﬁgrthmllg t hence the
present complaint fﬂﬁd b::r" the fﬁ?npfélﬁﬁhts deserves to be
dismissed with heavy costs, It is pertinent to ri__ientj;m here that
complainant's act is also vocative of the provisions of Banning of
Unregulated Depﬁsﬁ Act, 2019 as they are ~fallijné within the
definition of “Deposit Takers”, as per the section 2(6) of ‘Banning
of Unregulated Deposit Schemes Act 2019’ and the said ordinance
bans such depcs'i_ts,#_.thf_'.;réby;.gls‘::'i;}:bgrﬁ;;_'sgch assured returns or

returns on such investments in any form. °

Copies of all the relevant documents haé?e'-been"ﬁieti. nd placed on
record. Their authenticity is not in dispute. Hence, tLe complaint
can be decided on the basis of these undisputed documents and

submissions made by the parties.

E. Jurisdiction of the authority

28. The respondent have raised preliminary ubjecilﬂtﬂn regarding
|

jurisdiction of authority to entertain the present complaint.

Page 13 of 26
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The authority observes that it has territorial as weill as subject
matter jurisdiction to adjudicate the present complaint for the
reasons given below.

E. I Territorial jurisdiction

As per notification no. 1/92/2017-1TCP dated 14.12.2017
issued by Town and Country Planning Departmeht, Haryana
the jurisdiction of Haryana Real Estate Regulator}' Authority,
Gurugram shall be entire Gurugram district for all purposes.
In the present case, the pruigbt-ln'questiun is sl'tq!ate{l within
the planning area of Gurukmm district. Thefefure, this
authority has complete territorial jurisdiction to deal with the
present complaint. N

E. Il Subject-matter jurisdiction

Section 11(4)(a) of the Act, 2016 provides that the promoter shall
be responsible to the allottee as per agreement for sale. Section

11(4)(a) is reproduced as hereunder:

Section 11(4)(a)

Be responsible for all,obligations; responsibilities and functions
under the pravisions of this At or the rules and regulations made
thereunder or to the allottees as per the agreement for sale, or to
the association of allottees, as the case may be, till the canveyance
of all the apartments, plots or buildings, as.the case may be, to the
allottees, or the common areas to the association of allottees or
the competent authority, as the case may be;

The provision of assured returns is part of the builder buyer's
agreement, as per clause 15 of the BBA dated......... Accordingly, the
promoter is responsible for all obligations/responsibifities and
functions including payment of assured returns as provided in
Builder Buyer's Agreement.

Section 34-Functions of the Authority:

Page 14 of 26
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34(f) of the Act provides to ensure compliance of the obligations cast
upon the promoters, the allottees and the real estate agents under
this Act and the rules and regulations made thereunder,

So, in view of the provisions of the Act quoted above, the authority
has complete jurisdiction to decide the complaint r:e$arding non-
compliance of obligations by the promoter leaving aside
compensation which is to be decided by the adjudicating officer if

pursued by the complainants at a later stage.

Findings on the relief sought b}t the*cumplainants:

F.I Assured returns G f’
:’wr A 1

|
While filing the claim paﬁtinn* hes;des delayed possession charges
of the allotted unit as- ’per %uild?f‘ ‘Buyer agreement dated

11.08.2011, the claimant has alsn sought assured returns on
monthly basis as per addendum to the agreement dated 11.08.2011
at the rate of Rs 71.50/- per sq. ft. of suijer area':peﬂ onth till the
construction of the said commercial unit is complete. It is pleaded
by the claimant that the respnndelﬁtsﬂ'h’ﬁve not complied with the
terms and conditions of the agréeﬁ;eqt{?l’b}hugh% for some time the
amount of assured returns was :.baid but.la‘t_ter uﬁ; the respondents
refused to pay the same by takir{g a plea of the Banning of
Unregulated Deposit Schemes Act, 2019 (herein after referred to as
the Act of 2019). But that Act does not create a bar for payment of
assured returns even after coming into operation anfl e payments
made in this regard are protected as per section 2(4)(iii) of the

above-mentioned Act. However, the plea of respondents is

Page 15 of 26
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otherwise and who took a stand that though they pa_iJ, the amount
of assured return upto the year 2018 but did not pay assured return
amount after coming into force of the Act of 2019 as the same was
declared illegal.

The addendum to the agreement dated 11.08.2011 is a document
which was executed between both the parties on 11.08.2011and
can be termed as agreement. The Act of 2016 defines "agreement
for sale” means an agreement _g}i’féz;eg_i into between the promoter
and the allottee [Section E{E]];.%?fr?fa%éieen}ent for sale lis defined as
an arrangement ent_e?ed"fbet\wjéien'*iﬁhﬁa_ljhmuter and allottee with
freewill and consentof both _me. parhes An a‘gr&iemlertt defines the
rights and liabilities of both the pjﬁrtigs i.e, promoter and the
allottee and marks the start tif new contractual relationship
between them. This contractual relauuﬁship-gives_ ise to future
agreements and transactions between them. Therefore, different
kinds of payment plans were in vogue and legal within the meaning
of the agreement for sale. One '_t::uf' the; integ'_lfai- arts of this
agreement is the transaction of assured return inter—s% parties. The
“agreement for sale” after coming into force of this Act (i.e,, Act of
2016) shall be in the prescribed form as per rules&I‘t this Act of
2016 does not rewrite the “agreement” entered between promoter
and allottee prior to coming into force of the Act as held by the
Hon’ble Bombay High Court in case Neelkamal Realtors Suburban

Private Limited and Anr. v/s Union of India & Ors,, (Writ Petition
' | Page 16 0of 26
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No. 2737 of 2017) decided on 06.12.2017. Since th

defines the buyer-promoter relationship therefore, i

agreement

I can be said

that the agreement for assured return between the promoter and

allottee arises out of the same relationship. Therefore,

that the real estate authority has complete jurisdiction

assured return cases as the contractual relationship

agreement for sale only and between the same parti

it can be said
to deal with
arise out of

es as per the

provisions of section 11[4]{3]-36ﬁflh'e'rﬁct of 2016 which provides

that the promoter would- be respuhmble for all the
|
under the Act as per the agreemEnt for sale till the

obligations

execution of

conveyance deed of the unit in favour of ‘the allottees. Now, two

issues arise for cunsiderati:m as t,?:

i, Whether authority is within the, junsdlcﬁnf to vary its

earlier stand regarding assured return du
facts and ci rcumstances

ii.  Whethen the authunty IS eompetent to al

to changed

low assured

returns to the a]lattees in pre-RERA cases, after the Act of

2016 came into operation,

iii.

to the allottees in pre-RERA cases

Whether the Act of 2019 bars payment of assured returns

While taking up the cases of Brhimjeet & Anr. Vs. M/s Landmark
Apartments Pvt. Ltd. (complaint no 141 of 2018), and Sh.
Bharam Singh & Anr. Vs. Venetain LDF Projects LLP" (complaint

|
no 175 of 2018) decided on 07.08.2018 am

27.11.2018

respectively, it was held by the authority that it has no jurisdiction
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to deal with cases of assured returns. Though in those cases, the

issue of assured returns was involved to be paid by the builder to

an allottee but at that time, neither the full facts were brought
before the authority nor it was argued on behalf of the allottees that
on the basis of contractual obligations, the builder is obligated to
pay that amount. However, there is no bar to take a different view
from the earlier one if new facts and law have been brought before

“prospective overruling” and wh*le;h ;gfr'ﬂvides that th]law declared
A S

an adjudicating authority or the court. There is a doctrine of
by the court applies to the caégsﬁflsmg in future only and its
applicability to the casé’st.-whi__{;ﬁ '-ﬁ_ave: ;_t'tained finality is saved
because the repeal wauld’nthgﬁﬂsgﬁﬁrk hardship to those who
had trusted to its existence. A référe_nte in this regard can be made
to the case of Sarwan Kumar & Anr Vs. Madan Lal Aggarwal
Appeal (civil) 1058 of 2003 decided on 06.02.2003 and wherein the
hon'ble apex court nbsewied as mentioned above. S0, now a plea
raised with regard to maintainability of the-complaint in the face of
earlier orders of the auﬂtafity_in_ h:rilft._,tgp.a_hle. The authority can take
different view from the eﬁ&ieﬁ ﬁéie ﬁh"_;hé‘b‘isis of new facts and law
and the pronouncements fnade by t'-hE apex court of the land. It is
now well settled prepusitidn Gfiaw-_t"}fétr when payment of assured
returns is part and parcel of builder buyer's agree+'nent (maybe
there is a clause in that document or by way of addendum ,
memorandum of understanding or terms and conditions of the
allotment of a unit), then the builder is liable to pay that amount as
agreed upon and can't take a plea that it is not liable to pay the

amount of assured returns. Moreover, an agreement defines the
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builder-buyer relationship. So, it can be said that the agreement for
assured returns between the promoter and allotee arises out of the
same relationship and is marked by the original agreement for sale.
Therefore, it can be said that the authority has complete
jurisdiction with assured returns cases as the contractual
relationship arise out of the agreement for sale only and between
the parties. In the case in hand, the issue of assured Eeturns is on
the basis of contractual obligations arising between the parties. In
cases of Anil Mahindroo & Anr. -j;r/_s_!!:‘arth Iconic Infrastructure
Pvt. Ltd. (Company Appeal L&ﬁi,%ﬁ]vency) No. 74 | f2017) and
Nikhil Mehta and Sons (HUF) and Ors. vs, AMR Infrastructure
Ltd. (CA NO. 811 (PB)/2018 in (1B)-02(PB)/2017) decided on
02.08.2017 and 29.09.2018 fesi)e_t-;tively, it was held that the
allottees are investors and have chosen committed return plans.
The builder in turn agreedé.tu pay monthly committed|return to the
investors. Thus, the amount due to the allottee comes within the
meaning of ‘debt’ defined in'Section 3(11) of the 1&B Code. Then in
case of Pioneer Urban Lgnd and Infrastructure Limited & Anr.
v/s Union of India & Ors. (Writ Pétition (Civil) Nn| 43 of 2019)
decided on 09.08.2019, it was observed by the Hon'ble Apex Court
of the land that “...allottees who had entered into “assured
return/committed returns’ agreements with these developers,
whereby, upon payment of a substantial portion of the total sale
consideration upfront at the time of execution of agreement, the
developer undertook to pay a certain amount to allottees on a
monthly basis from the date of execution of agreement till the date of

handing over of possession to the allottees”. It was further held that
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‘amounts raised by developers under assured return schemes had
the “commercial effect of a borrowing’ which became ﬁlear from the
developer’s annual returns in which the amount raisqd was shown
as “commitment charges” under the head “financial costs”. As a

result, such allottees were held to be “financial creditoL" within the
meaning of section 5(7) of the Code." including its treatment in
books of accounts of the promoter and for the purposes of income
tax. Then, in the latest pronouncement on this aspect iI|1 case Jaypee
Kensington Boulevard Apartniar_,:;s Welfare Association and Ors.
vs. NBCC (India) Ltd. and Om:fiﬁﬁiﬂ'ﬁ.ZUZLSC): MAIFU[ SC/0206
/2021, the same view was fnllawed as taken earher in the case of
Pioneer Urban Land Infrastructure Ld & Anr. w;th egard to the
allottees of assured returns to be financial creditors within the
meaning of section 5(7) of the Cade. Then after coming into force
the Act of 2016 w.e.f01. us‘zmr the builder is obligated to register
the project with the authurity hemg an ongoing p+ﬂjeﬂ as per
proviso to section 3(1) of the Act of 2017 read with rule 2(o) of the
Rules, 2017. The Act of 2016 has no provision forie-wriﬁng of
contractual obligations between the parties as held by the Hon'ble
Bombay High Court in case Neelkamal Realtors Subu ban Private
Limited and Anr. v/s Union of India & Ors., (supra) as quoted
earlier. So, the respondent/builder can’t take a plea that there was
no contractual obligation to pay the amount of .'assur| d returns to
the allottee after the Act of 2016 came into force or that a new
agreement is being executed with regard to that fact. When there is
an obligation of the promoter against an allottee to pay the amount

of assured returns, then he can’t wriggle out from that situation by
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taking a plea of the enforcement of Act of 2016, BUDS Act 2019 or
any other law.
It is pleaded on behalf of respondent/builder that after the Act of
2019 came into force, there is bar for payment of assured returns
to an allottee. But again, the plea taken in this regard is devoid of
merit. Section 2(4) of the above mentioned Act defines the word *
deposit’ as an amount of money received by way of an advance or

loan or in any other form, by any deposit taker with a promise to

return whether after a spec{ﬁedﬁééﬂuﬁ_ﬁr otherwisé, ither in cash

L& BRI ol ,
or in kind or in the form of a specified service, with or without any
benefit in the form of interest, bonus, prafit or in any other form, but
does not include 4R |

I. an amount received in the course of, or for the purpose of,
business and bearing a genuine connection to such business
including—

ii. advance received in connection with consideration of an
immovable property under an agreement or arrangement
subject to the candffir?ﬂ that such advance is
against such immovable property.as specified in te
agreement or arrange?ent 3 ‘ P_

A perusal of the allao".re-mﬁntinnled .deﬁhin‘nn of the term ‘deposit’
shows that it has been given the same meaning as assigned to it
under the Companies Act, 2013 and the same provides under
section 2(31) includes any receipt by way of depusit r loan or in
any other form by a company but does not include dlfu h categories
of amount as may be prescribed in consultation with‘ the Reserve
Bank of India. Similarly rule 2(c) of the Companies (Acceptance of
Deposits) Rules, 2014 defines the meaning of deposit which

| Page 21 of 26
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includes any receipt of money by way of deposit or loan or in any

i. as a advance, accounted for in any manner whatsoever,

received in connection with consideration
immovable property

for an

ii. as an advance received and as allowed by any sectoral
regulator or in accordance with directions of Central or

State Government;

33. So, keeping in view the above-mentioned provisions of the Act of

34.

33,

deposited substantial amount of sale considerati

allotment of a unit with.the huﬂder at the time

Deposit Schemes Act, 2019 to provide for a ¢
mechanism to ban the unregulated deposit schem
deposits taken in the nrdiﬁai‘y course of business and
interest of depositors andfor matters connected therewith or
incidental thereto as defined in_sec_ljian 2 (4) of the BUDS Act 2019
mentioned above. ki 53

It is evident from the perusal of section 2(4)(1)(ii)
mentioned Act that the advances received in co

consideration of an immovable property under an

deposit, which have been banned by the Act of 20 19,

2019 and the Companies Act 20._1_3,};& isto be seen as to whether an

allottee is entitled to assured returns in a case where he has

n against the

of booking or
immediately thereafter and as agreea upon between them.
The Government of India enacted the Banning of| Unregulated

prehensive

, other than

f the above-
ection with

greement or

arrangement subject to the condition that such advances are
adjusted against such immovable property as specified in terms of

the agreement or arrangement do not fall with:in the term of
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36. Moreover, the developer is also bound by promissory estoppel. As

37.

per this doctrine, the view is that if any person has ma{de a promise
and the promisee has acted on such promise and altered his
position, then the person/promisor is bound to comply with his or
her promise. When the builders failed to honour their
commitments, a number of cases were filed by the creditors at
different forums such as Nikhil Mehta, Pioneer Urban Land and
Infrastructure which ultimately led the central gavernment to
enact the Banning of Unregu.lag}ad;':ngpnsit Scheme Act, 2019 on
31.07.2019 in pursuant to theBanmng of Unregulated Deposit
Scheme Ordinance, 2018, However, the moot guestion to be
decided is as to whether'__thé;qhéme?s flodted earlier by the builders
and promising as assured returns on the basis of allotment of units
are covered by the abovementioned Act or not. A similar issue for
consideration arose before Hon'ble RERA Panchkula in case Baldev
Gautam VS Rise Projébisfﬂvate Limited (RERA-PKL-2068-2019)
where in it was held én-:l_ll'f{;ﬁB_.ZQZOt that a builder is liable to pay
monthly assured returns to the complainants till |ussessiun of
respective apartments s.ta'li;_is.'handéd"nver and there is no illegality
in this regard.

The definition of term ‘deposit”as given in the BUDS Act 2019, has
the same meaning as assigned to it under the Cumphr}ies Act 2013,
as per section 2(4)(iv)(i) i.e, explanation to sub-clause (iv). In
pursuant to powers conferred by clause 31 of section 2, section 73
and 76 read with sub-section 1 and 2 of section 469 of the
Companies Act 2013, the Rules with regard tn;eﬂtceptance of

deposits by the companies were framed in the year 2014 and the
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same came into force on 01.04.2014. The definition of deposit has
been given under section 2 (c) of the above-mentioned Rules and

as per clause xii (b), as advance, accounted for in any manner

whatsoever received in connection with consideration for an
immovable property under an agreement or jrrangement,
provided such advance is adjusted against such property in
accordance with the terms of agreement or arrangement shall not
be a deposit. Though there is proviso to this provision as well as to
the amounts received under heading ‘a’ and ‘d’ and the amount
becoming refundable with otwlﬂmu‘t interest due to the reasons
that the company acgeptjn‘g _chfz_’_r;n';me}" does not have necessary

permission or apprd}‘g] jﬁﬂeﬂgﬁgr required to deal in the goods or

properties or services for which the money. is taken, then the
amount received shall'l' be deemed to be a deposit under these rules
however, the same a{ém’oﬁ;,applicable_ in the case in hand. Though it
is contended that there isno necessary permission or approval to
take the sale consideration asadvance and would be considered as
deposit as per sub-clause 2(xv)(b) but the plea adv |nced in this
regard is devoid of Iﬁerit;:-,_'@First of all, there is exclusion clause to
section 2 (xiv)(b) wﬁiqh p:l'uvidesf-that unless:specifically excluded
under this clause. Earlier, the deposits received by the companies
or the builders as advance were considered as deposits but w.e.f.
29.06.2016, it was provided that the money received as such would
not be deposit unless specifically excluded under this clause. A
reference in this regard may be given to clause 2 |uf the First

schedule of Regulated Deposit Schemes framed under section 2
(xv) of the Act of 2019 which provides as under:-
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The following shall also be treated as Regulated Deposit
Schemes under this Act namely: -
(a) deposits accepted under any scheme, or an
arrangement registered with any regulatory body in

India constituted or established under a statute; and

(b) any other scheme as may be notified by the Central

Government under this Act.

The money was taken by the b:!ﬁ‘;lgf as deposit in advance against
allotment of immovable prni';gffyr';:ﬁﬁd its pnssessinL was to be
offered within a certain period. However, in viewiu taking sale
consideration by way of advance, the builder promised certain
amount by way of assured returns for a certain period. So, on his
failure to fulfil that commitment, the allottee has aright to approach
the authority for redressal of his grievances by way of filing a
complaint. ' -

Itis not disputed that the respondent is a real estate developer, and
it had obtained rEgist_r_atiuh under the Act of 2016 for the project in
question. The authority under this Act has been regulating the
advances received under the project and its various other aspects.
So, the amount paid by the complainants to the builder is a
regulated deposit accepted by the later from the former against the
immovable property to be transferred to the allottee lJter on. If the
project in which the advance has been received by the developer
from an allottee is an ongoing project as per section 3(1) of the Act

of 2016 then, the same would fall within the juri?;,d ction of the
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authority for giving the desired relief to the complainants besides

initiating penal proceedings.

G. Directions of the authority’

40. Hence, the authority, hereby passes this order and issues the

following directions under section 37 of the Act
compliance of obligations cast upon the promote

function entrusted to the authority under section 34(F)

to ensure

as per the

i. The respondent is directed to give pusspjsiun to the

complainants after receipt %ﬁ@f;’t{-:u_paﬁun certifica

e,

ii. The respondents are also-directed to pay the amount of assured
|

return as agreed upon with the complainants from August 2018

till the date of handing over possession,
iii. The complainants are directed to pay outstanding
after adjustment of amount of assured returns.
iv. The respondent 'shall not charge anything

complainants which is not part of the agreement of

41. Complaint stands disposed of.

42. File be consigned to registry. |
@EZJAA\/( | Vis +—

dues, if any,

from the

sale.

(Dr. K.K. Khandelwal) (Vijay I{umﬂ: Goyal)
m

Chairman : Me

r

Haryana Real Estate Regulatory Authority, Gurugram
|

Dated: 10.11.2021 '

Judgement uploaded on 16.03.2022.
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