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.
I

.~ ORDER.

The present cumﬁiqi__r_:ti!}gis_i heenﬁled-hythe complair
under section 31 of the Real Estate (Regulation and

Act, 2016 (in short, the Act) read with rule 28 of the

Estate (Regulation and Development) Rules, 2017

Rules) for violation of section 11(4)(a) of the Act whe
alia prescribed that the promoter shall be respc

obligations, responsibilities and functions under Lh

1ants/allottees
Development)
Haryana Real
(in short, the
rein itis inter-
insible for all

e provision of
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Cnmplain;‘. N

the Act or the rules and regulations made there under or to the

allottee as per the agreement for sale executed inter se.

A. Unitand project related details

2.

by the complainants, date of proposed handing over
delay period, if any, have been detailed in the L’n

The particulars of unit details, sale consideration, the amount paid

the possession,

llowing tabular

form: ‘
S. No| Heads & TP Llnfurmatia:h
1. | Nameand location of the project | Vatika INXT City Centre
2. | Nature of the proje 1% "l eommercial complex
3. | Area of the project ™" /1 11| 10 A8 acres
F i W ! :_Il:? B .T_ ._- - ! ': i
4 DTCP license/ A’!“ i | 258 6f Zﬂﬂ'?
License  validity/ renewal 2019
period 5 ’
RERA regis ed
Unit no \ tower A
& fe
\ complaint),
7. | Unit measuring
8. New unit al ! (page 40 of
0. Date of execution of apartment | 02.09.2(
buyer’s agréement | ' [ | Dpate is not mentioned so
jb NS taken from stamp duty
mention on builder buyer
agreement which is duly
executed by both the parties.
(Page 20 of complaint)
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2 GURUGRAM Complaint No. 3810 of 2020
10. Total consideration Rs. 36,56,?5 0/- as per clause 1 of
BBA (page 23 of complaint)
11. Total amount paid by the Rs. 36,56,250/- as per clause 2 of
complainants BBA (page 23 of complaint)
12. Due date of delivery of 25.{18.21'.!154 as per clause 2 of the
possession builder buyer agreement (page

23 of complaint)
13, Provision regarding assured Addenduin{u the agreement

return dated 11.08.2011

This addendum forms an integral
At | part of builder buyer agreement
33 %1':5i*_%i-dated 11.08.2011.
PR a. Till offer of possession:
. 71.50/- per sq.ft.

‘b, After completion of the
.1, "building: 65/- per sq.ft.
| You would be paid an assured
d retﬂfn:,; €if.11.08.2011 0na .
‘| monthly basis before the 15% of
| o : 1 each calendar month.
14. | Offer of possession | | Not offered
15. Occupation cerfificate. = Not obtained

.

16. Delay in han Tr%;n_ e 7years2 n:lﬂnths 16 days
possession till date ofidegision.\| - ‘

6, 10.11.2021 ™ Sm—

Factsnfthecum&itsﬁl. iﬁ g« » E |
The complainants h 5 itted that t'ﬁ'ej"rm}binl,tiy paid a total

] Ly L A Al
amount of Rs 37/50,398/+ on 19,08.2011 towards the booking of
the commercial unit with the respondent in its project “Vatika INXT

City Centre” located at village Sikhopur, Tehsil and District
Gurgaon, Haryana. They got an allotment on 25.08. jll in which a
unit bearing unit no. 488, fourth floor, block C ad

easuring 750
sq.ft. was allotted (later it was changed to unit no. 243) to them in
equal share, and they got a letter for the same is annexed herewith

as annexure C-2. They also got an addendum tu|the agreement
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dated 25.08.2011 in which they will receive commitment charges
as monthly rent of Rs 71.50/- per sq.ft. per month till the offer of
possession and Rs 65.50/- per sq.ft. after the completion of the
building and the said addendum to the agreement is also annexed

as annexure C-3,
The complainants paid an amount of Rs. 37,50,398/- towards the
unit/flat including service tax. As per builder buyer’s agreement
dated 02.09.2011 the construction of the said complex was to be
raised within three years frm_h-' tb&dme of execution of the builder

buyer’s agreement builder buye::’s agreement is| attached as
annexure C-4,

& »
k| v

That the complainants have p‘zﬂd-é;.huge sum of Ili( . 37,50,398/-
which is the total payment of the unit. The cjnrnplai'rlnts visited at
the site many timesand found that construction wor | has not been
completed as promised by th;é respondent. At the time of signing
the apartment buyers agreement it was clearly told to the
complainants that the p’bsé_iq:ﬁﬁﬂﬁ Il;tfthe_unit should be handed over
within three years from -:_l:heft._daéte;.ﬁf signing the buLiider buyer’s
agreement and the respondent had given the possession after the
passing of nearly 4 years. The complainants had purchased the said
unit in a believe that after the passage of 3 years after the booking,
they would be able to become an owner of a cnmm%r ial space but

unfortunately all their plans got shattered as the cun{ls ction of the

said project got delayed even after making such a big investment.
The delay in possession is totally unethical and shall be considered
as an unfair business practice and now it is evident from the facts

stated above that the respondent was only after L customer’s
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money without any intension to complete the proje
promised.

That the complainants being aggrieved by the illegal
acts of the respondent wants their due amount to be
compensation as the complainants not only suffe

physically but has gone through a huge monetary los

the respondent. The complainants got letter from the

regarding the completion of construction of the pruje

ct in time as

and unlawful

eturned with

red mentally,

s only due to
e respondent

, hearly four

years delay, and it was ciearly geatmned in it thatla the building

got operational in the thlﬁdwwe‘gj( of Februa
commitment charges payable shall“’he revised to R
per month from 15 March 20155 the cupy of the sa

herewith as annexure C 5.

That there is strong likelihood that the respondent wa
the complainants, the respondent cannot be 4
despotically and arbltrarlly takmg advantage of its |
complainants are left with no alzemaﬁves. but to
of this hon'ble authority for rqd@ﬁﬁaluﬁlthls grieva

llowed to act
nopoly. The

knock the doors

2018, the
5/- per sq.ft.

e is annexed

nts to cheat

nces.

The respondent builder arblrrarii}rmut completed the said project

as per the agreement, it i is pertinentto mention that
builder from day one of the booking in their proj
complainants through his arbitrary conduct into v
and is trying to grab the hard-earned money of the ¢
The respondent paid commitment charges from Oct
June 2018 but unfortunately later on from ]!h]
respondent mischievously stopped paying th

charges as promised from dated 01.07.2018 till date.

:

respondent
cheated the
ery fake deal
omplainants.
bber 2011 to
y 2018 the

commitment
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The complainants received a mail dated 06.07.2018 from the
respondent informing that unit has been leased out. Since the
project of the respondent builder is failed and the respondent is not
paying the commitment charges as promised till today, despite that
the respondent builder collected the money from the complainants
from the said project and thereby, the respondent builder had

made wrongful loss to complainants and wrongful gain to himself.

That the complainants have requested many time to respondent to
pay the due amount which thega)i(ept itself illegall)r d arbitrarily
and with intention to make wmﬂgﬁﬂﬂnss to cnmpleil ants and gain
to himself. The complainants bﬂing aggrleved by|t e illegal and
unlawful acts of the rﬂpnndent, sen; a request vid letter dated
22.11.2019 and e-mail on the same day requesﬂl g to pay the
commitment charges payab[e'against their unit. The complainants
again sent reminders  vide emails dated 25.11.2019 to the
respondent regarding tﬁa;pamneht agafnst his unit but was of no

use,

C. Relief sought by the complainants:

il

12.

The complainants have sought following relief(s):

i. Direct the respondent to pay the outstanding amount as is due
and payable by the respondent to the cnmbl inants from
01.07.2018 till date. |

Reply by the respondent

|
That the present complaint is an abuse of the process of this hon'ble
authority and is not maintainable. The mmplainamlts‘ are trying to

supress material facts relevant to the matter. The camplainants are

Page 6 of 22
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making false, misleading, frivolous, baseless, unsubstantiated

allegations against the respondent with malicious intent and sole
purpose of extracting unlawful gains from the respondent.

That the complaint filed by the complainants before the Id.

authority besides being misconceived and erroneous, is untenable
in the eyes if law and liable to be rejected. The cﬂmpltainants have
misdirected them self in filing the above captioned complaint
before this 1d. authority as the reliefs being claimed by the
complainants cannot be smﬂte_fien fall withii the realm of
jurisdiction of this Id. authoritya:
It would be pertinent to-make reference to some of the provisions
of the Real Estate [Bﬁgu’lq’.tibji: aﬁﬁ.‘ﬁﬁ’e}dpment] Act 2016 and the
Haryana Real Estate (:Régulﬁ;fiﬁh;i-'ar:fa Development) Rules, 2017

made by the government of Haryana in exercise of powers
conferred by sub-section 1 read with sub-section 2 of section 84 of
2016 Act. Section 31 of 2016 Act provides for filing the
complainants with thl‘s@d;,gqthnﬂtyﬁ_‘r_ the adjudicating officer.
Sub-section (1) thereof provides tji'ﬁ”é&::rﬁaggrfeved person may file a
complaint with the aathaﬁgz ﬁr,g?:.e'ipdjuﬁimtfng nﬁ{n as the case
may b, for any violation or cantﬁaﬁépﬁqn of the provisions of 2016
Act or the rules and regulations made there under against any
promoter, allottee or real estate agent, as the case may be.
Sub-section (2) provides that the form, manner and fees for filing
complainant under sub-section (1) shall be such as may be
prescribed.
Rule 28 of 2017 rules provides for filing of complaint with this Id.

authority, in reference to section 31 of 2016 Act. Subclause(1) inter

alia, provides that any aggrieved person may file a camplaint with
1 Page 7 of 22
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the autharity for any violation of the provision of 2016

3810 of 2020

Complaint No.

Act or the rule
and regulations made there under, save as those proved to be

adjudication officer, in form 'CRA’

Significantly, reference to the authority, which is this ifi authority in
the present case and before the "Adjudication officer'" is separate and
distinct.

“Adjudicating officer” has been defined under section 2( a) to mean
the adjudication officer appointed under sub-section (1) of the
section 71, whereas the 'unthar:fpai;.hgs been deﬁna[d under section
2(i) to mean the Real Estate Regufa;éxy Authority, established under
p section 71 the

sub-section(1) of section 20. Apparently under
adjudicating officer Shal! TJe faffﬁa%‘méd by the authority in

= wdoun
* vrgud

| : -, "~
consultation with the appropriate government for the purpose of

adjudging compensation under sections 12, 14, 18 and section 19 of
the 2016 Act and far.bﬁ!dr’ﬂg an enquiry in the prescribed manner.

A reference may also be ?nude to section 72, which provides for
factors to be deliberated and taken-into account by Ehﬁ adjudicating

officer while adjudging officer while adjudging the quantum of

compensation and interest, as the case may be, under
2016 Act. It would be pertinent to hf_:ake reference to
2016 Act, which inter-alia, provideés for return of
lr

crystal clear and evident that the claim for compensa

compensation.

From the conjoint reading of the aforementioned

said unit with would be only adjudged by the adjudiiai
appointed under section 71 of 2016 Act and that to
view the factors mentioned in section 72 of 2016 Ae}. I

can be entertained much less before this Id. authorify

section 71 of
section 18 of

amount and

pvisions, it is

tion towards

ing officer as

o keeping in

No complaint

in respect of
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the matters to be adjudicated by the adjudicating officer. Hence, the
Id. authority lacks jurisdiction to deal with the preésent complaint.
Apparently, /in the present case, the complainants are seeking a
claim for compensation which from reading of the provision 2016
Actand 2017 rules, especially those mentioned herginabove, would
be liable for adjudication after due deliberation, if at all, by the
adjudicating officer and not by this Id. authority. That on this
ground alone, the complaint is liable to be rejected..

That the various r:nntentmns\gnd claims as ‘ra:sed by the

complainant are fictious, hasel’ﬁs, g‘ague wrong Iamd created to
misrepresent and mislead this hon' bie authority, F the reasons
stated above. That itis further submitted that none of the reliefs as
prayed for by the cnmplamants are sustamable before this hon'ble
authority and in the eyes of law. Hence, the complainant is liable to
be dismissed with imposition of exemplary cost for wasting the
precious time and resources of the hon'ble authority. That the
present complaint is an utter ahuse uf the process of law, and hence

deserves to be dismissed.

Copies of all the relevantdocun{gnfs have been filed and placed on
record. Their authenticity is not in-dispute. Hence. e complaint
can be decided on the basis of these undisputed d ments and

submissions made by the parties.

Jurisdiction of the authority
The respondent have raised preliminary objection regarding
jurisdiction of authority to entertain the present complaint. The

authority observes that it has territorial as well as subject matter

Page 9 of 22
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A |
A GURU AM Complaint N:u.

jurisdiction ‘tﬂ adjudicate the present complaint for the reasons

given below,
E. 1 Territul_-ial jurisdiction

|
As per nutiqcatinn no. 1/92/2017-1TCP dated 14.12.2017 issued
by Town Tnd Country Planning Department, Haryana the

jurisdiction

of Haryana Real Estate Regulatory Authority,

Gurugram shall be entire Gurugram district for all urposes. In the

—

present case, the project in question is situated withi

s

| the planning

area of GunJLgram district. Therﬁfara, this authority has complete

territorial }u isdiction to deal'__, | ;@%? present complaint.

E. I Sub]eclfl-matter jurisdiction

l.*.' & ..,1-14;5&

Section 1 1(4)[3] of the Act 20 15 pmﬁdes that the promoter shall

be respunsuhle to the. allottee as per agreement for
11(4)(a) is réprudu;ed as hereunder:

Section 11(4)(a)
Be respans;hfeﬁr all.obligatians, responsibilities and

sale. Section

functions

under khe provisiens of this Act or.the rules and regulations made
thereunder or to the-allottees a&pqr_:ﬁe agreement forisale, or to
the association of allottees;, as.the.case'may be, till the conveyance

of all the apartments, plotsorbuildings,as the case ma

be, to the

allottees, or the common areas to-the association of allottees or

the cmh petent authority; as the. cﬂbsekmn;v be;

The pmwsmn of assured returns s parr of the bu‘! r buyer’s
agreement, as per clause 15 nftheBRd dated........ Accnrﬁmg{v the
pramufer is responsible for all abhgarmns,a’respansi'h lities and

funfturs including payment of assured returns as|provided in

Builder Buyer's Agreement.

Section 34-Functions of the Authority: |

34(f) of &he Act provides to ensure compliance of the olbligations cast

upon the promoters, the allottees and the real estate
this Act and the rules and regulations made thereunder.

So, in view of the provisions of the Act quoted abov

ents under

, the authority

Page 10 of 22
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compliance| of obligations by the promoter leaving aside

compensation which is to be decided by the adjudalicating officer if

pursued by the complainants at a later stage.

Findings on the relief sought by the complainants;
F.I. Assured returns

While filing@; the claim petition besides delayed possession charges

of the allotted unit as per builder buyer agreement dated
02.09.2011,| the claimant has also_sought assuql'e returns on
monthly basis as per addendum’%&h@agreem ent dit d 25.08.2011
at the rate ul% Rs 71.50/- p& sq. i{-’n_f’super area par month till the
construction of the said .enﬁihlei;ciéi ll;ﬂt is complete. It is pleaded
by the claimant that the respondents have not complied with the
terms and conditions of the agreement. Though for some time the
amount of assured rer&ms was paid but later on, the respondents
refused to pay the same by taking a_plea of the Banning of
Unregulated|/Deposit Schemes Act; -EE_l'TE'i (herein after referred to as
the Act of 2019). B‘ut'tha"t.hlct' dd?s'ii‘ﬂt create a bar for payment of
assured returns evenafter coming into operation and the payments
made in this regard are protected as per section 2(4)(iii) of the
above-mentioned Act. However, the plea of respondents is
otherwise and who took a stand that though they paid the amount
of assured return upto the year 2018 but did not pay assured return

amount afterf coming into force of the Act of 2019 as the same was

declared illegal.

Page 11 of 22
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21. The addendpm to the agreement dated 11.08.2011 is a document

]
which was efxecuted between both the parties on 11.08.2011 and

can be term'rzd as agreement. The Act of 2016 defines “agreement
for sale” mans an agreement entered into between the promoter
and the a]lnttee [Section 2(c)]. An agreement for sale is defined as
an arrangement entered between the promoter and allottee with

freewill and|consent of both the parties. An agreement defines the

rights and 7iabilities of both l;haq,.fga;tles i.e., promoter and the
allottee anr# marks the atart ﬂfrtfgw contractual relationship
between them. This Eﬁﬁtﬁ%gtué]{éé!agﬁnship give'T ise to future
agreements and tran‘s"aétlﬁn-isvbm.é;h them. Therefore, different
kinds of payment plans were in vogue and legal wit!’pitr the meaning
of the agrebmeﬁt for sale. One of the integral parts of this
agreement is the transaction of assured return inter-se parties. The
“agreement for sale” a&ﬂr'iéming?inm force of this Act (i.e., Act of
2016) shall be in the prascr:ii}ed fqifm as per rules but this Act of
2016 does not rewrite the %ag'i'e'ém’%mf' entered between promoter
and allottee prior to Enmiﬁ_g into force of the Act as held by the
Hon'ble Bombay High Court in case Neelkamal Rea#ﬂrrs Suburban
Private Limited and Anr. v/s Union of India & ﬂrs.L (Writ Petition
No. 2737 of 2017) decided on 06.12.2017. Since !the agreement
defines the buyer-promoter relationship therefore, it can be said
that the agréement for assured return between the promoter and

e ; g .
allottee arises out of the same relationship. Therefo T. it can be said

Page 12 of 22
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that the rea estate authority has complete ]urxsdlctm
assured rethrn cases as the contractual relationshi
agreement for sale only and between the same part

provisions of section 11(4)(a) of the Act of 2016 w

n to deal with
D arise out of
ies as per the

hich provides

that the promoter would be responsible for all the obligations

under the
conveyance deed of the unit in

issues arise L:rr consideration as to:

t as per the agreement for sale till the

execution of

favour of the allnmres. Now, two

. Whether authority-is within the jurisdiction to vary its

earlier stand regﬁ,rlﬂing assured return du

facts and circumstances.

e to changed

ii. Wh)ether the authority isicompetent to allow assured

returns to the allottees in pre-RERA cases, a
zuI 6 came into operation,

iii. Whether the Act 0£2019 bars payment of as

to the allottees in‘_jjre-RERﬂ-cases

‘ter the Act of

sured returns

While taking up the cases of Brhimjeet & Anr, Vs. M/s Landmark

Apartments Pvt. Ltd. (complaint no 141 of 20

18), and Sh.

Bharam Singh & Anr. Vs. Venetain LDF Projects LLP” (complaint

no 175 of
respectively,

to deal with

2018) decided on 07.08.2018 and
it was held by the authority that it has no jurisdiction

27.11.2018

cases of assured returns. Though in thase cases, the

issue of assured returns was involved to be paid by the builder to

l

an allottee but at that time, neither the full facts
|

before the authority nor it was argued on behalf of the

on the basis jof contractual obligations, the builder|i

were brought

allottees that
s obligated to

Page 13 of 22
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pay that amopunt. However, there is no bar to take a different view
from the earlier one if new facts and law have been brought before
an adjudicating authority or the court. There is a doctrine of
“prospective overruling” and which provides that the law declared
by the court applies to the cases arising in future only and its
applicability to the cases which have attained finality is saved
because the repeal would otherwise work hardship to those who
had trusted to its existence. A reference in this regi'r can be made
to the case of Sarwan Kumar & Anr Vs. Madan Lal Aggarwal
Appeal (civil) 1058 of 2003 decided on 06.02.2003 and wherein the
hon'ble apex court ubsprﬁgd as F‘E';Elp._rti.gﬂed above. So, now a plea

raised with regard to mﬁihtﬁ}‘nabilitﬁ'f-tha complaint in the face of

earlier orders of the authority in not tenable. The authority can take
different view from the earlier one on the basis of new facts and law
and the prohouncements made by the apex court of the land. It is
tled prepesition of law that when payment of assured
returns is part and parcel of builder buyer's agreement (maybe

there is a ¢lause in that document or by way of addendum ,

memorandum of understanding or terms and conditions of the
allotment of a unit), then the builder is liable to pay that amount as
agreed upon and can’t take a plea that it is not liable to pay the
amount of assured returns. Moreover, an agreerr13+t defines the
builder-buyer relationship. So, it can be said that the agreement for
assured returns between the promoter and allnteelLl ises out of the
same relatignship and is marked by the original agrraj]ment for sale.
Therefore, fit can be said that the authﬂrity| +as complete
jurisdiction| with assured returns cases as the contractual

!Tlly and between

relationship arise out of the agreement for sale o

|
| Page 14 of 22
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the parties. In the case in hand, the issue of assured returns is on

the basis of contractual obligations arising between the parties. In
cases of Anil Mahindroo & Anr. v/s Earth Iconic Infrastructure
Pvt. Ltd. (Company Appeal (AT) (Insolvency) No. 74 0f 2017) and
Nikhil Mehta and Sons (HUF) and Ors. vs. AMR Infrastructure
Ltd. (CA NO. 811 (PB)/2018 in (IB)-02(PB)/2017) decided on
02.08.2017

allottees ar

and 29.09.2018 respectively, it was held that the
investors and have chosen committed return plans.
The builder |n turn agreed to pay 11’1::«1'11;h13.»r LmnmlttL return to the
investors. Thus, the amount due. tt;t the allottee ¢ o s within the
meaning of ‘debt’ defined in Section 3[11} of the 1&B Code. Then in
case of Pioneer Urban Land and Infrastructure Limited & Anr.
v/s Union of India & Ors. (Writ Petition (Civil) No, 43 of 2019)
decided on (9.08.2019, it was observed by the Hﬁnfb| e Apex Court

developer undertook to pay a certain amount to htottees on a

developer’s annual returns in which the amount raised was shown
ent charges” under the head ' fmancia{ costs”. As a
result, such allottees were held to be “financial C]‘Ed]ﬂﬂl s” within the
meaning of section 5(7) of the Code.” including itib treatment in

books of accounts of the promoter and for the purposes of income

| | Page 15 of 22
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he latest pronouncement on this aspect in case Jaypee

Kensington Boulevard Apartments Welfare Association and Ors.
vs. NBCC (India) Ltd. and Ors. (24.03.2021-5C): MANU/ SC/0206

/2021, the dame view was followed as taken earlier

Pioneer Ur
allottees of

meaning of

an Land Infrastructure Ld & Anr. with

section 5(7) of the Code. Then after co

in the case of

regard to the

assured returns to be financial creditors within the

ing into force

the Act of 2016 w.e.f 01.05.2017, the builder is oblig;jed to register

the project

proviso to section 3(1) of the Act 01‘201? read w1th|

Rules, 2017
contractual

Bombay Hig
Limited an

earlier. So, t

with the authority being an ongoing

oject as per
le 2(o) of the
The Act 0f2016 has, n{:- provision for|re-writing of
bligations bemreen the parties as held the Hon'ble
Courtin case Nee!kama! Realtors Sub ban Private
Anr. v/s Union of India & Ors., {sup a) as quoted

e respondent/builder can't take a plea that there was

no contractual obligation to pay the amount of assured returns to

the allottee
agreement is

an obligation

after the Act of 2016 came into force

r that a new
being executed with regard to that fact. When there is

of the promioter againstan allottee to pay the amount

of assured returns, then he can’t wriggle out from that situation by

taking a plea

any other law.

It is pleaded

of the enforcement of Act'of 2016, BUDS Act 2019 or

on behalf of respondent/builder that after the Act of

2019 came into force, there is bar for payment of assured returns

to an allottee.

But again, the plea taken in this regard is devoid of

merit. Sectioh 2(4) of the above mentioned Act defines the word *

|
deposit’ as ah amount of money received by way a}ian advance or

loan or in any other form, by any deposit taker w:'t‘ﬁ

a promise to

‘ Page 16 of 22
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return whether after a specified period or otherwise, either in cash

or in kind ot in the form of a specified service, wit& or without any
benefit in the form of interest, bonus, profit or in any ather form, but
does not include

i. an amount received in the course of, or for the purpose of,
business|and bearing a genuine connection to such business
including—

ii. advance received in connection with consideration of an
immovable property under an agreement or a angement
subject to the condition that such advance adjusted
against such immovable pmgermﬁs specified in terms of the

A perusal of| the abnveqﬁeng&i}ed"&éﬁnition of the term ‘deposit’

shows that it has been gtve;i‘t_h'e same meaning as assigned to it
under the (ompanies Act, 2013 and the same ér vides under
section 2(31) includes any receipt by way of depoﬁ!i or loan or in
any other form by a company but does not include such categories
of amount as may be prescnhed in consultation with the Reserve
Bank of Indi .

Deposits) Rules, 2014 defines the ‘meaning of deposit which

. Similarly fﬂieﬁ_[gj of the'Companies (Acceptance of

includes any| receipt of money By way of deposit or lpan or in any
other form by a company but does not include.

I. as a advance, accounted for in any manner th tsoever,
received in connection with consideration |for an
immovable property

ii. as an @dvance received and as allowed by any |sectoral
regulator or in accordance with directions of Central or
State Government;

So, keeping in view the above-mentioned provisions of the Act of

2019 and the Companies Act 2013, it is to be seen aeJ to whether an

where he has
Page 17 of 22
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deposited substantial amount of sale consideration against the

allotment of a unit with the builder at the time of booking or
immediately thereafter and as agreed upon betweén them.

The Government of India enacted the Banning of Unregulated
Deposit Schemes Act, 2019 to provide for a comprehensive
mechanism |to ban the unregulated deposit schemes, other than
deposits taken in the ordinary course of business andto protect the
and for matters mnnecteid therewith or
incidental thereto as defined in sectmn 2 (4) of theu UDS Act 2019

mentioned above. -s;i 34 |
It is evident from the peru;sal of sectmn 2 4]{]]{&) of the above-
mentioned Act that the arﬁrances retewed in :Innectiun with

consideration of an 1mmuvab‘1e pmperty under an agreement or

arrangement subject to the rendltjlan that su;:h! advances are
|

adjusted against such immovable property as specﬁﬁd in terms of

the agreement or arrangement do not fall within| the term of

deposit, which have been banned by the Act of 2019.

Moreover, the developer is also bound by promissary estoppel. As
per this doctrine, the view is that if any person has made a promise
and the pramisee has ac't'eéil' on such promise and altered his
position, the the-pgrsun/{pfnmsur is:bound to comply with his or
her promise. When the builders failed to nour their
commitments, a number of cases were filed by tln creditors at
different forums such as Nikhil Mehta, Pioneer Ull_.b n Land and
Infrastruct which ultimately led the central g ernment to
enact the Banning of Unregulated Deposit Schemgi ct, 2019 on

31.07.2019 in pursuant to the Banning of Unregulated Deposit

Scheme Ordinance, 2018. However, the moot tpéstinn to be

|
| Page 18 of 22
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to whether the schemes floated earlier by the builders

are covered by the abovementioned Act or not. A similar issue for

consideration arose before Hon'ble RERA Panchkula in case Baldev
Gautam VS Rise Projects Private Limited (RERA-PKL-2068-2019)

where in itjwas held on 11.03.2020 that a builder i
monthly assured returns to the complainants t!i!
respective dpartments stands handed over and there

in this regard.

liable to pay
possession of

is no illegality

The definition of term 'depusiﬁiaﬁg:h-fﬁn in the BUlLS Act 2019, has
i ies Act 2013,
as per section 2(4)(iv)(i) [-@E‘_exp]aﬁ'atiun to sul?- lause (iv). In

the same meaning as assigned'to it under the Com

pursuant to powers conferre&tby clause 31 of section 2, section 73
and 76 read with sub-section 1 and 2 of sect!ﬁ 469 of the
Companies | Act 2013, the @Ies with regard to acceptance of
deposits by| the cnmjﬁarﬂeé wélre framed in the year| 2014 and the
same came into force on 'D-liD%:ZﬂM. The definition of deposit has
been given under section 2'(¢) of the above-mentioned Rules and
as per clause xii (b), as *'ad\ﬁ.ljce, accounted for in any manner
whatsoever received in cnﬁlnectinn with consideration for an
immovable| property under an agreement or arrangement,
provided such advance is adjusted against suc property in
accordance with the terms of agreement or arranqle| ent shall not
be a deposit. Though there is proviso to this provision as well as to
the amounts received under heading ‘a’ and ‘d’ and the amount
becoming refundable with or without interest due to the reasons

that the company accepting the money does not have necessary

| Page 19 of 22
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properties or services for which the money is taken, then the

amount received shall be deemed to be a deposit under these rules
however, the same are not applicable in the case in' hand. Though it
is contended that there is no necessary permission or approval to
take the sale consideration as advance and would be considered as
deposit as per sub-clause 2(xv)(b) but the plea adranced in this
regard is devoid of merit. First of all, there is exclusion clause to

section 2 (xiv)(b) which provides that unless spec}ﬁ ally excluded
under this c¢lause. Earlier, thediegt;rmts received by the companies

or the builders as advance vﬁfﬂg?]ﬁuﬁﬁdered as deposits but w.e.f.
29.06.2016, it was provided that the money receiv d'as such would

v o
not be deposit unless speﬁ!ﬁi_f_.’ai‘]ly excluded undjr this clause. A

reference in this regard ma;== be given to clause 2 of the First
schedule of Regulated Deposit Schemes framed | der section 2
(xv) of the Act of 2019 which provides as under:-

The following shall also be tr?éated as Regulated Deposit Schemes

o

under this Act namely: -

arrangement

|
(a) deposits accepted under any scheme, or la
ia constituted or

registered with qnygsgu!qrq'rjz body in Indi
established under g statute; and |

(b) any other scheme as may be notified by the Central Government
under this Act.

The money was taken by the builder as deposit in advance against

|

allotment of immovable property and its possession was to be
offered within a certain period. However, in view of taking sale
consideration by way of advance, the builder promised certain

failure to fulfil that commitment, the allottee hasar

amount by way of assured returns for a certain perjod. So, on his
ght to approach

Page 20 of 22
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the authority for redressal of his grievances by w
complaint.
Itis not disputed that the respondent is a real estate ¢

it had obtained registration under the Act of 2016 for

question. The authority under this Act has been r

advances received under the project and its various
S0, the ampunt paid by the complainants to the
regulated deposit accepted by the later from the Fm;n*
immovable property to be t@'n'sfgrred to the allutteTe
project in which the aduancéiﬁ'a's been received b

from an allottee is an ongoing project as per sectmqt
of 2016 then, the same wnﬁ[d fall v‘.‘ithin the juris

|

Directions of the authority’ |

authority for giving the desmed relief to the comp

initiating penal proceedings.

Hence, the authority, hereby passes this order an
following djrections under sasction 37 of the At
compliance of obligations cast upon the prnmu:te

function entrusted to the authority under section 34(

The respondent is directed to give posses

complainants after receipt of oceupation certificate,
The respondents are also directed to pay the amJ)u

return as agreed upon with the complainants frul'n

till the date of handing over possession.

The complainants are directed to pay outstandir

after adjustment of amount of assured returns.

g

ay of filing a

leveloper, and

the project in

egulating the

other aspects.

builder is a
er against the
later on. If the
the developer
3(1) of the Act
diction of the

inants besides

id issues the
't to ensure

I as per the
f):

sion to the

nt of assured
August 2018

dues, if any,
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iv. The respondent shall not charge anything from the complainants

which is not part of the agreement of sale.

33. Complaint stands disposed of,
34. Fileb signed to registry,

: W1
(Dr. K.K. Khandelwal) (Vijay Kumﬁgygjﬂ
Chairman Member

HaryTna Real Estate Regulatory Authority, Gurugram
Dated: 10.11.2021 ’

Judgement uploaded on 16.03.2022.
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