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BEFORE THE HARYANA REAL ESTATE REGULATORY
AUTHORITY, GURUGRAM

Complaint no. : 11391 of 2021
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Haryana 122002 pdaat Fumplainant

_._ |... .r'- e

B li'l.r‘rt'“
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APPEARANCE: .. :“ LA~/ || 1
Sh. Abhijeet Gupta (Advncate) REV~ iClumpl:ainant
Sh. Dhruv Dutt Slﬂ-_mg [A m:amg , Respondent

- &R‘DER

The present cun{;ﬂﬁh;t .déféd 19\._12!3.202‘1 has 'Eeep filed by the
complainant/allottee under section 31 of the Real Estate
(Regulation and Development) Act, 2016 (in short, the Act) read
with rule 28 of the Haryana Real Estate (Regulation and
Development) Rules, 2017 (in short, the Rules) for violation of
section 11(4)(a) of the Act wherein it is inter- alia prescribed that
the promoter shall be responsible for aﬁ] obligations,

responsibilities and functions under the provision of the Act or the
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HARERA

2 GURUGRAM

rules and regulations made there under or to the allottee as per the

agreement for sale executed inter se.

A. Unitand project related details

X

Complaint No. 1391 of 2021

The particulars of unit details, sale consideration, the amount paid
by the complainant, date of proposed handing uver'maﬁ:nssessiun.

delay period, if any, have been detailed in the following tabular
form:
S.No. | Heads F :_ 3“_‘* | Information
1. |Name and Iucatinng-" “the | Vatika Trade Centre, Sector- 83
project %l: hc}ﬁ% ,ﬁurugram
Nature of the .| | GCommercial complex
Area of the,pro R'D-.#JE:-ﬁEres
DTCP license 258 of 2007 dated 10.11.2007
License - _Ih'graii 18 11. ?(];1191
period 1 | i | “ 15y
5. .|RERA |7 ‘registered N?E_fégfﬁt;red
registered - | ,
6. | Unitno. I 1?3?’7* floar, tower A
\'[Page no 27 of BBA),
7. | Unitmea ['750%q. fE:{
8. w uni E- 5 507, 5% floor,
New u t:lEtTECE D Ve m::;l 07,
9. |Date of~ eXecution of 2205, ZUfD
apartment buyer’s | (Page 24 of BBA)
agreement
10. | Total sale consideration Rs 30,00,000/-
as per clause 1 of BBA (page 27
of complaint being sale
consideration)
11. | Total amount actually paid by | Rs 30,00,000/-

the complainant

as per clause 2 of BBA (page 27
of complaint hnlmg sale
consideration)
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HARERA

2. GURUGRAM Complaint No. 1391 of 2021
12. | Due date of delivery of | 22.05.2013 as per clause 2 of
possession the builder buyer agreement
[Page 27 of BBA
13. | Provision regarding assured | Addendum to the agreement
return dated 22.05.2010.

The unit has been allotted to
you with an assqred monthly
return of Rs.65/+ per sq.ft.
However during the course of
construction till such time the
building in which your unit is
| situated offered for possession
.+ |'you will be paid an additional
i Lreturn of Rs 13/~ per sq.ft.

.| Therefore your return payable
o you shall be as follows:

{ fd This addendum forms an
‘i"' i‘l’n&@ rt of builder buyer

'[1]1 ffer fpossessmn

| $.78/- sq.ft.

b PEE completion of the

it uilding: Rs 65/- per
sq .

_J}dil ould be paid an assured
: w.e.f. 22.05.20100n a
,m thly basis before the 15% of

e calendar onth. The
HA P H 7

to lease the promises of

~ | !hgl yourflatis part @Rs.
(:7 L || "~?. L J -\ y, fm-pEﬁS ﬁ.I the eventuality
~ | the achleved return being

higher or lower than Rs 65/-
per sq.ft. the following would
be applicable,

1, If the rental is less than
Rs 65/- per sq.ft. than
you shall be refunded @
Rs 116/- per sq.ft. for
every Rs 1/- by which
achieved rental is less
than Rs 65/- per sq.ft.
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Complaint No. 1391 of 2021

If the achieved rental is higher
than Rs 65/- per sq.ft. than
50% of the increased rental
shall accrue to you free of any

additional sale ¢
However you wi
to pay additiona
consideration @

6n51deratmn

ll be requested
sale

Rs 116/- sq.ft.

for every rupee of additional
rental achieved in the case of
balance 50% of increased

rentals.
14. | Offer of possession .\ _{.Not offered
15. | Occupation certificate ;,“;;"& j[__Net obtained
16. | Delay in er | 8 years 3 months 28 days
possession
decision i.e.,

F \
&
B. Facts of the laint

3. That,in purslla‘h&lte the eIaberate aqeer}i

represen tatie

N
premium eemmerelal pre]eet ‘with mpeeeeble

eqie hely
believing the%alﬂe fo—% @t{egeyd&meren{eﬁe

s and romises made’ by respo
&
brochure eireulatqvﬁal; bnnebd‘ut{ﬁ@ﬂmely co

.'J \

serﬁentr, assurances,
ndent in the

mpletion of a

facilities and

nt considered

booking uniE' 1‘? 5, i.['?th floor at tewer-A of Vatika Trade

Center Gurugrem It was represented and assured by the

respondent that the project including the commercial unit of

the complainant would be completed on or before 30.09.2012.

That, relying upon the respondent’s representations and being

assured that the respondent would abi

commitments, the complainant

in good faith

de by their

purchased a

Page 4 of 31




HARERA

2 GURUGRAM

Complaint No.

1391 of 2021

If the achieved rental is higher

than Rs 65/- p
50% of the inc

sq.ft. than
ased rental

shall accrue to you free of any
additional sale consideration.

However you

ill be requested

to pay additional sale

consideration
for every rupe
rental achieved
balance 50% of

Rs 116/- sq.ft.
of additional
in the case of
increased

?I

rentals.
14. | Offer of possession ."", j) Not offered

t"

’.1

15. | Occupation certiﬁcelﬁ M Not obtained

16.

Delay in handing
possession  till at
decision i.e,, gg "_.

h,-. 8 . '8 years 5 months 19 days

B. Facts of the
3.

/;:;:" “#*. BN

0] plaint

That, in purs: tu/tigeg raff '

representatio s (s r@m

brochure circula '\gﬂw them aboti
REG
premium commercial

ts, assurances,
ondent in the

ompletion of a

impeccable facilities and

believing theHe i@ &e@ﬂeﬁcl iEn considered

atika Trade

ks w2 ST

Center Gurugram. It was represented and

sured by the

respondent that the project including the commercial unit of

the complainant would be completed on or before 30.09.2012.

That, relying upon the respondent’s representations and being

assured that the respondent would abi

commitments, the complainant in good faith

de by their

purchased a
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commercial unit bearing unit no. 1725, 17t floar, tower- A of

Vatika Trade Centre from the respondent.

That, pursuant to the booking of the unit by the complainant, a

builder buyer agreement dated 22.05.2010 was executed
between the parties which included all the Lvetails of the
project such as amenities promised, site plan, payment

schedule, date nfcumpletmn etc. Under the said 'bul!der buyer

agreement, the respund‘e ; "',q}nlsed assurerﬂ, represented
AL

and committed to thf}pﬁ% s

would be com lgteﬂ‘

t that this residential project
ﬁ\Knded over to the
cnmplainant,gt ‘3# '-?,;éars défr execution of the
afurementmi:ed rgreemqng Furt‘h?r ne clause D of the

builder-buye(%ﬁer“ent, t}'fe esﬁ zn.t assured that the
time is of théf\;‘s\%\% |;I‘h? rge Q‘}a“use is reproduced

- ;”;_

hereunder for the WIE%W&H'HE Tribunal:

of thﬂfmm:i 2«% m:i::

date of execution qfth}ﬂﬁ‘reiﬁwnﬁ Since the Lllnttee
has plaltff full” Jufé \tli'lsfn‘emlﬂ&f on’ s?yn[fnn |ﬂf this
agreement, the Developer further undertakes to make
payment at. Refer ‘Annexure A’ per sq. ft. super qlrreur per
month by way of committed return during canst:‘mcﬁun
period, which the Allottee duly accepts. In the ev:';'nt of a
time over run, the Allottee shall continue to MJIW the
some assured return as mentioned herein m!ptﬂ the

building is ready for possession.”
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That pursuant to the original builder buyers agreement an

Complaint No. 1391 of 2021

addendum dated 22.05.2010, which is marked, was duly
signed and executed by and amongst the complainant and the
respondent wherein the respondent undertjuk to pay a
monthly rent of Rs.78/- per sq.ft. per month till completion of

the said project and thereafter Rs. 65/- per sq. ft. per month

upon completion of the said Q;nject upto 3 year

from the date

ngEd
of completion to the tu p f‘{ »which is equivalent to Rs.
a0 o
58,500/- per month fi f‘%ﬂa of the project and
thereafter Rs.48 completion of the

}}r a?rsﬁ%hth

HodHqg Gg

project upto ti

stated that the

September 2018.

HERPE{K“
1725, 179 ionybu A V3 Ryt s

City Center storey building has been cancelled

Furthermor

have a basement plus 4 (four) storey commerc

plan to which the complainant had agreed upon

it is pertinent to mention that this act of r

arbitrary and in contravention to provisions ¢

e of completion. It is

the promised

and appalled
d from unit no.
o Vatika INXT
and now they
ial building in
initially. That
espondent is

of the buyer's
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10.

agreement and other agreements as agreed and executed
between the parties.
Thereafter, several efforts from the complainant were made to
seek timely updates about the status of the construction work
at the site, but due to the negligence of the respondent, there
was no satisfactory response from their end. The agreement
entered between both the (Eartles provided for construction

linked payment plan, the e 5‘--11.‘ a:%mnt had assumed the money

collected by the respu e '-":5"-Ir—;!_t the complainant would be

‘cg%l Unfortunately, the

earned mon | rthelapse
of the date o Eﬁn %ﬁwjeli’ a‘l‘?

_complainant hard-
. ~-;¢,ﬁ

1( leven) years
co pleted

" respondent, the

ite but were shocked
and appalle T? ﬁsr e?n at d not been
completed. H‘t épﬁ ent promising the complainant to
provide him @ @:,llq‘d;_}@{;é /&M able facilities
the complainant is shocked to see incomplete construction
being done at the construction site and the purpose of the
complainants to book the unit is completely not fulfilled.

It is further stated that after complainant expr ssl}r rejected

the complainant arbitrarily shifted their allotted unit from

the offer of new rental, the respondent withnut e consent of
Page 7 of 31
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A GURUGRAM Complaint No. 1391 of 2021

A%

12,

unit no, 1725 on the 17 floor in tower A to unit no. E-5,

507 on the 5% floor in tower E, at the abuves’aiTl project. It is

even informing and taking prior consent of the

stated that the respondent has done this re-allotment without
j:mplainants.

That the respondent at various instances vmlaﬂed the terms

and condition of the builder buyer's agreementlly
session of the

i.  Not handing over the Peqqeful and vacant pos
abovesaid al]utte&? 5

ii. Not paying the ,_{- - ' monthly rentals to the

complainants 2 aP romis ed rates.
iii. By not executing the sale deég -'-ﬁiw": nvesmd Unit.
* : 4 ._II '."‘....-‘ |
iv. By re-llotting the Unit consent of the

cani a‘§a . r:'.é' t
That, even a @15{' tirré qfﬁ‘e :Ii inE of c:ufalamt before the

Haryana Rea % t R%u tory Girugram, the
& | |
respondent has gt‘q

tho

@t d with the
authority and for the s M&sawtﬁﬁesponde has violated

the prawsmH ﬁ R E M l:h Real Estate

Regulation a -De rer fore liable to
d

egiste

be punished un‘a}er 9._%: 6 uf t‘he uvesatd Act.

That at the time of execution of the builder buyer agreement
the respondent had represented to the complairrant that they
are in possession of the necessary approvals from the DTCP,
Haryana to commence with the construction work of the
Commercial Project. However, till date only incomplete

construction whatsoever has taken place at the site.
Page B of 31
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Complaint No.

1391 of 2021

13. That, it is abundantly clear that the respondent has no

14,

intentions of completing the above said project
abided to the terms and conditions mentioned in
the builder buyer agreement.

That, it is unambiguously lucid that no force

involved, and the project has been at a standstill
years, precisely in the end of 2012 and it has bee

the present date, therefgr'

I
that the construction was ‘hal
pandemic. Tha;m/ ipnec

the full pay esh- J

?P”JFTE f’

unit booked

towards the

stand by the' tQ{g‘n

agreement and th

g:ngent

which they o the GET Emarr:i tha%m;e Q
the abuvesm 5

1i‘%thwa: b
g@ S repnesT

and have not

the clauses of

majeure was

since several

E 10 years till
t take a plea
e Covid-19

has failed to

uilder buyer

ntations etc.,

f the booking

15. That, the ms@@%u@g@lﬁﬁég%ﬁe cy of services

and for unfair trade policy along with the breach of contractual

16.

obligations, mental torture, but
complainant by also misguiding them, keeping
and putting their future at risk by rendering ther
That the complainant is constrained and left w

but to file the complaint seeking the peacefu

harassment

of the
them in dark
n homeless.

ith no option

| and vacant
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possession, registration of the sale deed of the allotted unit no.

E-5, 507 on 5" floor in tower E, at Vatika INXT City Center,
Gurugram. Further, the complainant reserves their right(s) to
add/supplement/amend/change/alter any submission(s)
made herein in the complaint and further, reserve the right to
produce additional document(s) or submissions, as and when
necessary or directed by this authority.

S\~

17. That, the complaina ther ideclares that the matter

regarding which this ¢ - has been made is not pending
before any cou %ﬁd “or any. k: ity or any other
tribunal. ,

. Respondent'sha dire _ 2ir obligation of
paying the mon n me at the rate of Rs. 78/-

- AWE‘RA

II. To handaover fh L possession of the
unit No. %«5?50? in tu the a b'if said project.

II.  To direct the respondent to execute the sale deed of the
abovesaid unit in favour of the complainants.
D. Reply by the respondent

19. That the complaint filed by the complainant before the

authority, besides being misconceived and erroneous is

untenable in the eyes of law. The complainant has misdirected
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1391 of 2021

himself in filing the above captioned complaint

authority as the relief being claimed by the

before this Id.

complainant,

besides being illegal, misconceived, erroneous and cannot be

said to even fall within the realm of jurisd

authority.

ion of this

I. It would be pertinent to make reference to some of the

provisions of the Real Estate (Regulation and

Camiels
. k{
' = r-,:
!

authority or

thereof id ve%pers n may file a
cnmplmHAHrT aﬁjuﬂ ating officer,
as the CCI’U Q U@ @Ap!‘\gﬂ mTtraventIun of
the provisions of 2016 Act or the rules and regulations
made there under against any promoter, allottee or real
estate agent, as the case may be. Sub- section (2) provides
that the form, manner, and fees for filing complaint under

sub-section (1) shall be such as may be prescribed. Rule

28 of 2017 Haryana Rules provides for filing of complaint
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I1.

with this authority, in reference to section 31 of 2016 Act.
Sub-clause (1) inter alia, provides that any aggrieved
person may file a complaint with the authority for any
violation of the provisions of 2016 Act or the rules and
regulations made thereunder, save as those provided to
be adjudicated by the adjudicating officer, in form ‘CRA’".
Significantly, referenc_e.__:gp the “authority”, which is this

"adjudicating

1g officer” has

adjudicating

1) of section 71,

i .h’%FbFen ed under section
JRE?'] ﬁstii atory Authority,
- ction 20.

n@ EE‘,J; djudicating officer is
appan A qntg EI ultation with the
approp rn 1 r;p’iose of adjudging
cumpen@b@@@ﬁ%ﬂ%?@ﬁnd 19 of the 2016

Act and for holding an enquiry in the prescribed manner.

Apparently,

A reference may also be made to section 72, which
provides for factors to be taken into account by the
adjudicating officer while adjudging the quantum of
compensation and interest, as the case may be, under

Section 71 of the Act.

Page 12 of 31
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11

IV.

The domain of the adjudicating officer cannot be said to
be restricted to adjudging only compensation in the

matters which are covered under Sections 12,14,18 and

19 of the Act. The inquiry, as regards the compliance with
the provisions of section 12,14,18 and 19, is to be made

by the adjudicating officer. This submission find support

t the sections

specifie 1) n 71 are section
12,14,111 Aﬁf Rﬂ
Apparer@w@gﬁ?\eu@ﬁﬁe{ [\@q complainant is

seeking reliefs which, from reading of the provisions of

the 2016 Act and 2017 rules, especially those mentioned
hereinabove, would be liable for adjudication, if at all, by
the adjudicating officer and not this authority. Thus, on

this ground alone the complaint is liable to be rejected.
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V.

even if it was to be assumed though not adm

That further, without prejudice to the afore-mentioned,
]tﬂng that the

filing of the complaint is not without jurisdiction, even
then the claim as raised cannot be said to be{mamtamabte
and is liable to be rejected for the reasons as ensuin

That from perusal of the provisions of 2016 tct and or the
2017 Haryana rules and cun;uint reading of the same, it is
evident that the« ﬁ%nt for sale” tliat has been

'.-,.r _ g
referred to under th -'~~-=.-e‘-' risions of 2016 Act and 2017

LA

s. Apparently, in
11% ui ed to file an

ation of the real
) -. prescribed. The term
"prescriH Anie%f 1{1& ectln 2(z)(i) to
mean pr the Act. Further,
section @@}ul?\}ﬁg ﬁg‘t_—'proﬂdgsh M a promoter shall

enclose, along with the application referred to in sub-

sale”, E prescribed

accompanied "n

section 1 of section 4, a proforma of the allotment letter,
agreement for sale, and conveyance deed proposed to be
signed with the allottees. Section 13(1) of 2016 Act inter
alia, provides that a promoter shall not accept a sum more

than 10% of the cost of the apartment, plot or building as

Page 14 0of 31
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VIL

VIIL

the case may be, as an advance payment or an application

fee, from a person, without first entering into a written

agreement for sale with such person and register the said
agreement for sale, under any law for the time being in
force. Sub-section 2 of section 13 inter alia, provides that
the agreement for sale referred to in suh-setlrinn (1) shall

be in such form as may be prescnbed and shall specify

certain particulars.as f

Rule 8 of 20 ly_ naRt '_;“ categorically lays down that
the agree?e’gﬁi" e sha ’s‘p@ fa; be as per annexure

“A*, Su 'gt“ ton ientior

the 20 : ryan}..ip.]\jx aff , is
ﬁkemnf i?re“mu\ .

re A ‘forms part of

eing reproduced

|
herein reliance is being

made t ana rules,
which :FA:‘HVE&;H Aﬂt}{ shall issue a
regisﬁa@q@{ﬂgﬁg@qr%ﬁvp@ number in form
'REP-III" to the promoter. Clause 2(i) of form ‘REP-III'
provides that the promoter shall enter into an agreement
for sale with the allottees as prescribed by the
Government.

From the conjoint reading of the afarementioned

sections/rules, form and annexure ‘A’, it is evident that
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IX.

XL

the ‘agreement for sale’, for the purposes of Act of 2016
as well as Haryana rules, 2017 Haryana rules, is the one
as laid down in annexure 'A’, which is required to be
executed inter se the promoter and the allottee.

Itis a matter of record and rather a conceded position that

no such agreement, as referred to under the provisions

Act of 2016 and Haryana rules 2017, has been executed
H 'i"" '}_ "'N"
between both thepa ties; Rather, the agrui{ent that has

o
__.-'

been referred to ‘-n“"ﬂ"h Purpﬂse of  getting the

adjudication ‘bﬁ‘F the. ompla '- though without

1,’I

jurisdicti ?Ev’ the‘; dériﬂfuy *': eement, executed
it ” Ad m 01

f the  comple u for interest, as

provided n@g\ cl:i‘on 1 14/18.and 19 sz{llﬁ Act, if

any, has to b fﬁ@g}} the agreement for sale
execute erms 01 , 2017 Haryana
rules al%AHE li.zA ission of the
respun@ @H:"PEU Qppq&\gr?m eading of the

provisions Act of 2016 as well as 2017, including the
aforementioned submissions.

Thus, in view of the submissions made above, no relief
much less as claimed can be granted to the complainant.
It is reiterated at the risk of repetition that this is without

prejudice to the submissions that in any event, the
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XII.

XIIL

XIV.

XV.

Complaint No.

1391 of 2021

complaint, as filed, is not maintainable

authority.

before this

That the relief sought by the complainant appears to be

on misconceived and erroneous basis.
complainant is estopped from raising the pl

in respect thereof, besides the said pleas

misconceived and erroneous.
fenetiip]

amount unde ain relie

L Z‘L‘ZEH”ARTE;‘I{

I.J.I‘

e liable é“d\}f\sed NE relief much

Hence, the
eas, as raised

being illegal,

omplainant is

liefs claimed

0 be granted

complaint is

ing aTured return

However, it
]urlsdictiun
whlch the ld.

authorify ha already heldin itsvarious judgements

That complainant is not "allottee but is an

investor” who

is only seeking assured return from the nej;ondents, by

way of present complaint which is not

maintainable

under the Act. The complainant after his own

independent judgment and after going

through the

clauses of the agreement has booked the said unit and
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executed the builder buyer agreement dated 10.02.2016

(hereinafter referred as "agreement”). As per clause 16 of
the agreement, the complainant has agreed for leasing
arrangement wherein he has booked the said commercial
unit for earning profit and is meant for leafing only and
not for personal occupation. Therefore, the present

complaint does not fall within the purview of the hon'ble

LR 5 2
authority. % ;-I?' "j"*,

20. Cuples‘nf all the relevant i ents have been filed and

placed on record: Thei ddr%é cityvis'mot in dispute. Hence,

these undisputed

documents

ﬁ}s hmls r\meﬁ ?{yt B

E. ]urlsdictiun t th?r |
H
The responde legc; rq’]m%jtyhb]e on regarding

jurisdiction of auth“brflg'ftuf'bnteﬁain the present complaint.

The authnrl ﬂas :Iell as subject
matter _Il.tl‘ls IC un n adjud cﬁg the present complaint for the

reasons gwemow* LU

E. I Territorial jurisdiction

As per notification no. 1/92/2017-1TCP dated 14.12.2017

issued by Town and Country Planning DepartrIent. Haryana
the jurisdiction of Haryana Real Estate Regulatory Authority,
Gurugram shall be entire Gurugram district for all purposes. In

the present case, the project in question is situated within the
! Page 18 of 31
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planning area of Gurugram district. Therefore, this authority

has completed territorial jurisdiction to deal with the present

complaint.

E. Il  Subject-matter jurisdiction
21. Section|11(4)(a) of the Act, 2016 provides that the promoter

shall be responsible to the allottee as per agreement for sale.

Section|11(4)(a) is repmduced as hereunder:

i3,
n 11{4}{&5} \:;ﬁ-;:.;‘- Ziie

a spansibmr.‘es and functions
i’es and regulations made

Secti

thereunder or to th {{Dﬂ'%ﬂ ¢ s‘"jj L greement forisale, or to
the association ﬁ ces; as the case may be, till the conveyance
of all the apartménts;plots or uy' s, as the case may be, to the

es, or thé.common areds to the as of allottees or
petentauthority, usthe‘/s nay b

ovisian 6 ssuraﬂ%gmg t of the buil rbuyers

agreement, @ riw ipf 1e BBA dated...... A
promaoter :5 esponsible for all obligatio ponsibilities and

functipns inclu @}{Tmt qf' assur ‘wd.\;;ns as provided in

Section 34-Functions o g; e
34(f) of the A ides i u“ﬂ; 0 emw ations cast
upon the pro i the'rea ents under
this Act and the ru esan r u.fatfans made ereunder
| ’i.f FNYARNA

22. So, in view of the p_ruwsions of the Act of 2016 quoted above,
the authority has complete jurisdiction tu| decide the
complaint regarding non-compliance of obligations by the
promoter leaving aside compensation which is to be decided
by the adjudicating officer if pursued by the complainant at a
later stage.

F. Findings on the relief sought by the complainant;
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F.l. Assured returns

While filing the claim petition besides delayed possession charges

of the allotted unit as per builder buyer agreement dated
22.05.2010, the claimant has also sought assured returns on
monthly basis as per addendum to the agreement at The rate of Rs
78/- per sq. ft. of super area per month till the construction of the
said commercial unit is cnmplete Itis pleaded by the claimant that

the respondents have not ce;h' i Qil"h the terms and conditions

of the agreement. Though fﬁ ome time the amount of assured

returns was paid bu l ter on, ! Lt es] 5 ts refused to pay the
he \‘{egul ted Deposit

the Act 0f 2019). But
t‘.i'
sured returns even

that Act does not f;l a bar #‘ur !Ja:{m Q-

into u% Nﬂme pay] g{}&) ade in this regard

are protected as per se n‘@{ above-mentioned Act.
However, re e an{ who took a
stand that thou l}i sziz RAd return upto the
year 2018 bit dl@@hﬁ@@n}qﬁ ﬁtﬁc@ﬁpﬁaﬁe coming into

ct of 2019 as the same was declared iliegal.

same by ta the B
Schemes Act, 201! :g'l rem r?f’eirej toa

after comin

force of the

The Act of 2016 defines “agreement for sale” means an agreement
entered into between the promoter and the allottee [Section 2(c)].

An agreement for sale is defined as an arrangement entered
between the promoter and allottee with freewill anfi consent of
both the parties. An agreement defines the rights and liabilities of
both the parties i.e., promoter and the allottee and marks the start
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of new contractual relationship between them. This
relationship gives rise to future agreements and
between them. Therefore, different kinds of payment |
vogue and legal within the meaning of the agreement

of the integral parts of this agreement is the transacti

return inter-se parties. The “agreement for sale” after

force of this Act (i.e., Act of 2016) shall be in the presc:
per rules but this Act of 2016 dues not rewrite the '
@;}g& prior to comi

entered between promoter gn

§ contractual

transactions
blans were in
for sale. One
on of assured
coming into
ribed form as

‘agreement”
ng into force

ourt in case

of the Act as held by the Lo '“ ombay High C
Neelkamal Reaftnr.?:b&r an Limited
of 201

Union of India & petition N
06.12.2017. Sincj%t?/‘;1 &émgtﬁ:ﬁn
relationship ther f%{
return between t E;p

relationship. Ther xig:‘i

=

authority has cumple{‘\ﬁ’
cases as the contractual rela ﬂnsh pa

d Anr. v/s
) decided on

buyer-prumnter

itcanbe salﬂ/ghiﬁthe % ment for assured
uméter and ailu ee

]

e aris nul of the same
- g_’%z estf& regulatory

r"‘9/%»»'1111 assured return
se out of agre

ent for sale

only and benvee (ﬁ %%?: ns of section
11(4)(a) of the L 0 ich provi e promoter
would be respon qu;lglliilxe;hliﬁalgns élelithe L.ct as per the

agreement for sale till the execution of conveyanced
in favour of the allottees. Now, two issues arise for ¢
as to:

i. Whether authority is within the jurisdictio

d of the unit

onsideration

n to vary its

earlier stand regarding assured return due to changed

facts and circumstances.
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ii. ~ Whether the authority is competent to allow assured

returns to the allottees in pre-RERA cases, after the Act of

2016 came into operation, |
iii. ~ Whether the Act of 2019 bars payment of assured returns

to the allottees in pre-RERA cases |
22. While taking up the cases of Brhimjeet & Anr. Vs. M/s Landmark
Apartments Pvt. Ltd. (complaint no 141 of 20IF8}, and Sh.
Bharam Singh & Anr. Vs, Fenetafn LDF Projects LLP” (complaint
no 175 of 2018) decided Qp 0? 08.2018 and 27.11.2018
respectively, it was held by th&ﬁh;honty that it has n‘o jurisdiction
to deal with cases of a uF hhqygh in th se cases, the
issue of assured re;d/u)ﬁ(g mvulnﬁé' “b?ld by he builder to
an allottee but a;fﬂﬁt;/ time, neiﬂ‘ie th ﬁacts ere brought
before the autho l;g or it was ar eﬁl on behalf
on the basis of cu{@aq: ej uhhg tions,
pay that amount. IE!o\ygvgr; there is no h lfferent view

from the earlier nne?f Eﬁq }%‘S«ﬂﬂd&'?f{been b ought before

an adjudicating authﬂnty or-the~court. There is L doctrine of

“prospective nvmg’u t{ {j %ﬂesﬁ%t thg law declared
1es

by the court applies to tl 1e cases arm in future only and its

applicability to tilg_,clg ﬁavét Leﬂ ﬁnillty is saved

because the repeal would otherwise work hardship |tn those who

f thL allottee that

er i obligated to

had trusted to its existence. A reference in this regard can be made
to the case of Sarwan Kumar & Anr Vs. Madan |
Appeal (civil) 1058 of 2003 decided on 06.02.2003 and wherein the

hon'ble apex court observed as mentioned above. Sp, now a plea

I Aggarwal

raised with regard to maintainability of the complaint in the face of
earlier orders of the authority in not tenable. The aulh‘ority can take
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different view from the earlier one on the basis of new facts and law

and the pronouncements made by the apex court of the land. It is
now well settled preposition of law that when payment of assured
returns is part and parcel of builder buyer’'s agreement (maybe
there is a clause in that document or by way of addendum ,
memorandum of understanding or terms and cunqitions of the
allotment of a unit), then the builder is liable to pay t]"at amount as
agreed upon and can'’t take a plea that it is not iiab',!e to pay the

o ¥a |

';3;1 agreement fqr sale defines
the builder-buyer I'ElﬂtlDl"lShlE.;‘ BL@(

-

for assured returns he})aregg thé Prqmotx‘éhgnd alinte+ arises out of

<*

ﬁ@h rié"}n K@ﬁ?iﬂﬂﬁigmal 1greement for

amount of assured return. Mpr

n be said that the agreement

the same relations

sale. Therefore, i Qg be s:aﬁ at- the 51; ity has complete
jurisdiction with eg:o ct to assurefﬁ'etLWr ¢ sas stl'Je contractual

relationship ansafitipf the agre.iemelnt' or EﬂE nly
T

and between

the same contract E,p ies to agreem: fg ale. In the case in
hand, the issue of asSq‘Eg ;,e_ai’:urjns*tk. au.. é‘ basis elf contractual
obligations arising between' the. pames n cases of Anil Mahindroo
& Anr. v/s Earth ﬁ ﬁfn;z [CUmpany Appeal
(AT) (Insolvency %1‘# e ta and Sons
(HUF) and Ors.(l?s LJMR lfnﬂusbﬂi):té}e Ltd. [CA NO. 811
(PB)/2018 in (IB)-02(PB)/2017) decided on 02.08.2017 and
29.09.2018 respectively, it was held that the allﬁtteeslﬁnre investors
and have chosen committed return plans. The builder in turn
agreed to pay monthly committed return to the investors. Thus, the
amount due to the allottee comes within the meaning of ‘debt’

defined in Section 3(11) of the I&B Code. Then in caLe of Pioneer
Urban Land and Infrastructure Limited & Anr. v/s Union of India
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& Ors. (Writ Petition (Civil) No. 43 0f 2019) decided ntt 09.08.2019,

it was observed by the Hon'ble Apex Court of the land that

“..allottees who had entered into “assured return/committed
returns’ agreements with these developers, whereby, ﬂlpun payment
of a substantial portion of the total sale consideration rlpfrunr at the
time of execution of agreement, the developer undertook to pay a
certain amount to allottees on a monthly basis ﬁnrirr the date of
execution of agreement till the date u_,-‘“ handing over of| possession to
the allottees”. It was further,“!}e'ld that ‘amounts raised by

developers under assured rel;%ng_s'-ﬁemes had the "commercial

effect of a bnrruwmg wh ch E}E\ca_ e g from the developer's

annual returns m wﬁ‘ich‘ftﬁe a tﬁ'ln{"% Sgd was shown as

“commitment cha ggs under‘tzlt-k? head ”ﬁn}nfﬁa\custs As aresult,
such allottees eId an Fnanmal }t"&éturg within the
meaning of sectl T) af the Cude ri: din 1tslrreatment in
books of accounts ‘OF égl['ﬂmnter and fgr tl'ie purpu es of income
tax. Then, in the latestnrﬂ;%n}mceme ﬁspec’c 1h case Jaypee
Kensington Boulevard Ap rtman% faredssacfaﬂan and Ors.

vs, NBCC (!ndfa)Euﬂ ﬁ%m@zf@ ﬁa 5@6 WU /5C/0206

/2021, the same view was 01Iuwe& as taken earlier in the case of
Pioneer Urban Land i{lﬁ‘aﬂm&qﬁ Ld ,ﬁ-}lu}/\}mm Legmd to the
allottees of assured returns to be financial creditors within the
meaning of section 5(7) of the Code. Then after cnmI

the Act of 2016 w.e.f01.05.2017, the builder is obligaéed to register
the project with the authority being an ongoing project as per

ng into force

proviso to section 3(1) of the Act of 2017 read with rule 2(o) of the
Rules, 2017. The Act of 2016 has no provision for re-writing of
contractual obligations between the parties as held by the Hon'ble
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Bombay High Court in case Neelkamal Realtors Suburban Private
Limited and Anr. v/s Union of India & Ors., (supra) as quoted

earlier. So, the respondent/builder can't take a plea that there was

no contractual obligation to pay the amount of assured returns to

the allottee after the Act of 2016 came into force or that a new
agreement is being executed with regard to that fact. When there is
an obligation of the promoter against an allottee to pay the amount
of assured returns, then he can’t wriggle out from that situation by
taking a plea of the enforcem&nUaﬂﬁﬁof 2016, BUDi Act 2019 or
any other law, g?’;"%ﬁ

Itis pleaded on behalf *d P;n;;:thld\hat after the Banning
of Unregulated Depgsit S ’hcﬁﬁf”z 1%(:

@ suredlrer%um to aniallo
plea taken in thi J:?ﬁ ard 1& devmd Ermﬁ
above mentione E?.‘t ;:laﬁnes the wu‘rd ahpﬂm ]
money received be‘h ay. ﬁq;; advaqce ﬂrf

| or in any
any deposit taker with &B“ se-i‘o

' ))éher aﬂtzr a specified

period or otherwise, e?‘?‘hmasﬁaﬂ n kind or in the form of a

specified service, 0 a?ubw fomn of interest,
AR '

bonus, profit or in any uther:_{arm but daes not mc ude

i. an amount received in the course uf er}ar the purpose of,
business and bearing a genuine connection to such business

including—
ii. advance received in connection with consideration of an
immovable property under an agreement or arrangement
subject to the condition that such advance is adjusted
against such immovable property as specified in terms of the
agreement or arrangement

e into force, there

is bar for paymen ee. But again, the

+ 2(4) of the
r amount of

-

d8

ther form, by
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24. A perusal of the above-mentioned definition of the term ‘deposit’

2,

26.

shows that it has been given the same meaning as assigned to it
under the Companies Act, 2013 and the same provides under
section 2(31) includes any receipt by way of deposit or loan or in
any other form by a company but does not include such categories
of amount as may be prescribed in consultation with the Reserve
Bank of India. Similarly rule 2(c) of the Companies (Acceptance of
Deposits) Rules, 2014 deﬁnes _the meaning of deposit which
includes any receipt of mon@'}r by

vay of deposit or loan or in any
Pt

other form by a company bu

i. as a advance, accotfted for in anner whatsoever,
received in ’ _' ] F th', cons q\ratmn for an
immovable p,g St LY

ii. as an adva ewed aﬂd' as-allo \7 sectoral
regulator o fﬁ ccardaﬂce qu.‘rdgrec sof Centra.’ or
State Gove g 2 i <

So, keeping in vi e abnv&memlun ' of the Act of
2019 and the Co:g{ Lt 2013 ﬁs tobe'se o whether an
allottee is entatted tn ' etu‘f/ case w;here he has

deposited substantial amo ntu:ﬁ'—sai consrderatmn against the

allotment of a ui ‘%A %% F R e n booking or
0

immediately ther%er and as agree n etween
The Guvernmentkg‘ﬂ g of Ll‘lnregulated
Deposit Schemes Act, 2019 to pruvide for a comprehensive

mechanism to ban the unregulated deposit schemes, other than

deposits taken in the ordinary course of business and

interest of depositors and for matters connected therewith or
incidental thereto as defined in section 2 (4) of the BUDS Act 2019

mentioned above.
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23. Itisevident from the perusal of section 2(4)(1)(ii) of the above-

mentioned Act that the advances received in connection with
consideration of an immovable property under an agreement
or arrangement subject to the condition that sTch advances
are adjusted against such immovable property as specified in
terms of the agreement or arrangement do not FI Il within the

term of deposit, which have been banned by the f“:t of 2019.

!
L W

27. Moreover, the developer is ‘.:ils' ng by prumlssurj,l' estoppel. As

per this doctrine, the vle”) erson has made a promise
.]"J v

and the promisee has etedm such ise and altered his
{ S REE R

position, then the pqwnpfpmm{sqnﬁ baﬁgldc&;mcum y with his or

her promise. ?n, the bu1lder§ fail
commitments, a ?g'tq'ber of ea\'éls Wertﬁl the creditors at

different forums sw;h as Atikhﬂ Mehta,. Urban Land and

Infrastructure whi‘qh glﬁr@el} leq ;Hﬁg;tb‘ptral government to
enact the Banning of Um‘egulaged ergsif Scheme fkct 2019 on

31.07.2019 in pui nt tp gulated Deposit
Scheme Ordinance, EQ}%‘ l{"% # uestion to be
decided is as to wpeth r ;l're:}th?me‘s ﬂnatefq e,f;arl%r by the builders

and promising as assure{] rélturns on the Eas[s of alludment of units

onour their

are covered by the abovementioned Act or not. A si |i]:-.u‘ issue for
consideration arose before Hon'ble RERA Panchkula in case Baldev
Gautam VS Rise Projects Private Limited (RERA-PKL-2068-2019)
where in it was held on 11.03.2020 that a builder is liable to pay
monthly assured returns to the complainant till possession of
respective apartments stands handed over and there is no illegality

in this regard.
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24. The definition of term ‘deposit’ as given in the BUDS Act 2019,

has the same meaning as assigned to it under the Companies
Act 2013, as per section 2(4)(iv)(i) i.e, explanation to sub-
clause (iv). In pursuant to powers conferred by clause 31 of
section 2, section 73 and 76 read with sub-secﬁln 1 and 2 of
section 469 of the Companies Act 2013, the Rules with regard
to acceptance of deposits hy the companies were framed in the

a |
}r" ?

-';i%tn force on 01.04.2014. The

year 2014 and the same

definition of depusit’};ﬁ'* ngl iven under section 2 (c) of the

s 1AV
above- mention?ﬁ_"ll;u]e

%ﬂﬁaﬁ@ I} exli (b), as advance,

accounted f?Té‘nir tmaﬂmér received in
connection th{cuns ’g.efua\tn‘n“fb ani le property

under an agtp@wt or ai'ral{lg me t g:i.r ed such advance

is adjusted aga‘i{qt op?rl‘{! f@ nce ith the terms
of agreement or akgi\gmg(;{qg be a deposit. Though
there is pr orovi ell,as to/the amounts
received unHAg EZ H/Amnunt becoming

refundable m\l}pgﬁth utjlu\_'pastquak 'p reasons that the

company accepting the money does not have necessary
permission or approval whenever required to deal in the
goods or properties or services for which the money is taken,
then the amount received shall be deemed to be a deposit
under these rules however, the same are not applicable in the

case in hand. Though it is contended that there is/no necessary
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i
permission or approval to take the sale consideration as

advance and would be considered as deposit as per sub-clause
2(xv)(b) but the plea advanced in this regardi is devoid of
merit. First of all, there is exclusion clause to sectﬁun 2 (xiv)(b)
which provides that unless specifically excluded under this
clause. Earlier, the deposits received by the r:um?panies or the
builders as advance were considered as deposits but w.e.f.
29.06.2016, it was prow;lggl,t];a; the money received as such
would not be depos ,’n]éss_lspég_‘t“cally excluded under this
clause. A referelgc%imié’lreglard ‘ﬁla:fhg\gtven h‘:n clause 2 of
the First sche LLEE r?i’ Regulatar.l Depnsh‘Sﬁl'lq\mes framed under
section 2 [xvg of Ehe Act, uf?,ﬂl?.rvmch T‘gylldes Ls under: -

(2) The fnlluwing shal! a}su be tmqteq ag%gﬁlat?d Deposit

25.

Schemes und eﬁt}l@ m:g namely;

(a) deposits acc‘&pted “'*flnﬂm-’ any scheme, or an
arran@nwng ;ggi;tyﬁ M@?ﬂy@gul%tnry body in
India cﬂnﬁitu dnr‘&stahlfsh%dﬁmﬁer statute; and

(b) any ofher dchémd asmmy Be'notified by the Central

Government under this Act. |

The money was taken by the builder as depnsiit in advance
against allotment of immovable property and ill;s possession
was to be offered within a certain period. However, in view of
taking sale consideration by way of advancei. the builder

: : |
promised certain amount by way of assured returns for a
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certain period. So, on his failure to fulfil that com

allottee has a right to approach the authority for

mitment, the

" redressal of

his grievances by way of filing a complaint.

Itis not disputed that the respondent is a real estarte developer,
and it had obtained registration under the Act of 2016 for the
project in question. The authority under this Act has been
regulating the advances rgggj:.fed under the project and its
ﬁnt paid by the complainant

P
r?‘. ,’LI‘H

53 e
to the builder is a regu]gﬁﬂﬁﬁ@i&accepted by the later from

various other aspects. So, the.

e transferred

to the allotte the h the advance has
been receiv E e d%e,vlglnpef 'I;ro a tee is an ongoing
il N .
project as pe gg -.m‘l" 3(1) aﬁr tErTe t gﬂ 6 then, the same
< ‘lg“ L
would fall withinthejurisdiction of ority for giving the
% 1{”_ -

desired relief to the' tomplainant bésides initiating penal

proceedings.. AD DA
ARERA

P
i |

Hence, the auth@.l&rdbﬂ@s; w@\:{me} d issues the

following directions under section 37 of the A

to ensure

compliance of obligations cast upon the promoter as per the

function entrusted to the authority under section 34(f):

The respondent is also directed to pay the amount of assured
return as agreed upon with the complainant from October 2018

till the date of handing over possession.
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ii. The respondents shall execute the conveyance deed within the

3 months from the offer of possession upon payment of
requisite stamp duty as per norms of the state government.
ili. The complainant is directed to pay outstanding dues, if any,
after adjustment the amount of assured returns.
iv. The respondent shall not charge anything from the complainant
which is not part of the agreement of sale.

29. Complaint stands disposed uf R
30. File be consigned to I'Engtl"}% g_w.,r*w.;-,

S

4\(‘- \FL 1
Vi~ A Rt
(Vijay Kumar G a’ff / L..- snarfDr delwal)
Member < nan
3-‘& /irn.
Haryana R eg : ugram
Datad: 10.11. 2021\\ |
Judgement uploaded on 16. OMZZ = :--"
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