HARERA

A GURUGHM | Complaint No. 3770 of 2021

BEFORE THE HARYANA REAL ESTATE REGULATORY
AUTHORITY, GURUGRAM

=

Complaint no. ;. 37700f2021
First date of hearing: 25.11.2021
Date of decision 04.02.2022

Satvinder Kumar Sachdeva

R/o0: -L-BOA, GF, opp. Agrawal Eye

Institute, Malviya Nagar, New Delhi- 110017 Complainant

Versus

1.M/s Supertech Limited. |

2. Ram Kishor Arora

3. Mohit Arora

4. AK Jain

5. Gulshan Lal Khera

6. Sangeeta Arora

All Having Regd. office at: 1114,

11% floor, Hamkunt Chambers, 89,

Nehru Place, New Delhi- 110019 Respondents

CORAM:

Shri K.K. Khandelwal - Chairman

Shri Vijay Kumar Goyal I Member

APPEARANCE:

Sh. Satvinder Kumar Sachdeva Complainant in person

Sh. Bhrigu Dhami Advocate for the respondents

ORDER

1. The present complaint dated 17.09.2021 has been filed by the
complainant/allottee under section 31 of the Real Estate (Regulation
and Development) Act, 2016 (in short, the Act) read with rule 28 of the

Haryana Real Estate (Regulation and Development} Rules, 2017 [in
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short, the Rules) for violation of section 11{4)(a) of the Act wherein it

is inter alia prescribed that the promoter shall be responsible for all

obligations, responsibilities and Functions as provided under the

provision of the Act or the rules and regulations made there under or

to the allottee as per the agreement for sale executed inter se.

Unit and project related details

The particulars of unit detalls, sale consideration, the amount paid by

the complainant, date of praﬁiﬁfﬂ-ﬁ_ﬁnding over the possession, delay

period, if any, have beet detailed in the following tabular form:

S.No. | Heads Information
38 3 "_Prn]ec‘c namufnﬂ_'dﬂ]_caﬁp_n ''''''' 3 ";'StIpét:tEcﬁ“i-—I ues”, Sector- 68,
| ! Gurugram.
2. Project area 32,83 acres
[As per the RERA
L) Registration)
2 Nature of the project Group Housing Project
[4. DTCP license no. and validity status 106 0f 2013 and 107 of 2013
dated 26.12.2013 valid till
| 25122017
e —— i
|5 Name of licensee Sarv Realtors Private Limited
Liihali il .
| 6. RERA Registered/ not registered Registered vide no. 182 of
2017 dated 04.09.2017.
(TowerNo.AtoH, K, Mo P
and T, V, W)
i RERA registration valid up to 31.12.2021 T+
8. Unit no. A/0BO3, 8™ foor, tower- A
| |Page no.39 of complaint]
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% Unit measuring ) 1180 sq. ft. il
|super area
10. Date of execution of buyer developer | 05.07.2014
agreement |page no. 38 of complaint]
1% Date of execution of memorandum of | 1608.2016
understanding [page no. 19 of complaint]
12. Date of execution of  tripartite | 23.07.2016
agreement [page no. 14 of complaint]
13, Payment plan Construction linked payment
plan
i [Page no.40 of complaint]
14, Total consideration ;i}‘[._j.‘r‘._- Rs.86,66,720/- B &
"I [T |as per payment plan page no.
_ 40 of complaint]
15.  [Total amount paid &y' “the | Rs.85,70,577 -
complainant . [as per latest statement of
payment received dated
17.09.2021 page no. 55 of
| complaint|
16. Due date nfﬂlﬂm‘y of possession as |+ | 30,04.2017
per clause E (25} of the buyer . A
developer agreement by A . ..
o s s et 1t 6 Mo grac e
offer letter of possession or actual
physical possession whichever is
earlier. J 4 &
[Page 45A of complaint] e |
7 s Delay in handhtg over pessession till | 4 ﬁars 9 months and 5 days |
the date of orderi.e., 04.02.2022
18, Occupation certificate Not obtained
19. Status of the project Ungoing

B. Facts of the complaint

3. The complainant has made the following submissions In the

complaint: -
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11,

That the complainant in the year 2013 booked a flat bearing no.
0803, 8" floor, tower-A in the respondent's project namely
'Supertech Hues' situated in sector-68, Gurugram. As per the
builder buyer's agreement the respondent promised to deliver
possession of the sald unit by April 2017.The construction at the
project site was significantly delayed and this delay is totally not
acceptable as the respondent was not completing the
construction work intenﬁﬂj}@,

That in June 20186, the ;:ﬂlspnndﬂht offered the complainant a
subvention plaf mmugg% e-mail dated:14.06.2016, 27.06.2016
& 22.07.2016,a u;ipartltt,; a:igl‘eemem dated23.07.2016 and a Mol
dated 16.08.2016.The respondent for its ewn benefit having a tie-
up with Imiia'hl;ﬂs Housing Fir:-a_r_ﬂ:_a' 'i,.i'-mited got disbursed
Rs44.85 lakh wﬁ;[ch wu‘:s directly paid to the respondents. The
complainant never communicated with Indiabulls Housing
Finance leiged'fura In;ﬁjﬁnﬂ the same fact can be verified with
the call records made when the Indiabulls Housing Finance
Limited officials called the complainant to get the loan form
signed at his residence and thus, a tripartite agreement was
executed between the respondent, Indiabulls Housing Finance
Limited and the complainant.

That the loan was dishursed under the subvention plan where

there was to be no EMI till the possession of the said unit and the
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V.

respondent was pay all the pre-EM1/interest directly to Indiabulls
Housing Finance Limited which the respondent did. In December
2018, the tenure of the pre-EMI loan granted by Indiabulls
Housing Finance Limited got over and denied granting an
extension of the subventien loan to the respondent. The
respondent with a malafide intention and unable to deliver the
possession within the agmﬂd time entered into a fresh tie-up
having with L&T Housing Flnam:e (LTHF). It is also pertinent to
mention here that the tumpia.!ﬂant never approached LTHF and
only on the request of I:h_ﬁ ws;imiﬂml:. the complainant submitted
an application to the respondent for getting the loan/bank
transfer as per the practice of Indiabulls under direct payment of
pre-EMI by therespondent under the subvention plan

That a tripartite agreement between the respondent, L&T
Housing and the r:umplﬁinm!ﬂ‘ was executed, and a blank Loan
form was signed under the “E‘ﬂbﬂﬂ-ﬁhﬂn plan and wherein the
respondent was to be liable .and relspunﬁihle for pre-EMI till
possession for a tenure of 204 months as per loan offer letter
dated 08.01.2019 and a letter of L&T Housing dated
31.01.2019.The respondent and L&T Housing in association
approached the complainant for financial arrangement and
disbursed an amount of Rs.50.50 lakhs against the bank transfer

of loan of Indiabulls Housing Finance Limited Rs.44.85 lakhs. The
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respondent directly got disbursed Rs.5 lakh, which was in excess,
no loan amount was paid to the complainant at all The
complainant having no option having already paid an amount of
Rs.35.62 lakh but to fall in the track of L&T and the respondent in
the hope to get the possession of the said unit.

That the complainant also wrote to L&T Housing to not disburse
any further amount of loan to the respondent as he had already
made excess payment ]:b%thﬂ ;l,':éspunden ts. In this regard, the
respondent also issued i- letu;zr to the complainant clarifying that
“We assure you that the PRE-EMI is liability of the company, and we
shall bear the same till possession. The possession is expected by
Dec.2020". The respondent directly made the payment of pre-EMI
to India bulls Housing Finance Limited and LTHF Housing as per
Mol agreement till January 2020.

That on 16 January 2020, the respondent issued six PDCs in
favour of tha‘fmmpia}na.]ﬂ‘;tu pay the pre-EMI to LTHF Housing.
QOut of six, only two PDCs got cleared and payment was very well
remitted to LTHF Housing in the month of March 2020 and June
2020, In the month of April and May 2020, Moratorium was
offered by the respondent. The respondent stopped payment of
remaining four PDCs/cheques (dis-honoured itself) intentionally.
That a notice dated 19.04.2021 of Rajendra P. Adav, Advocate

having Kolkata regd. office of LTHF Housing, which the
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complainant forwarded to the respondent to remit payment to
LTHF Housing and sent a reply to Rajendra P.Adav Advocate with
a copy ta LTHF &the respondent, wherein Mr. Rajat Kamal, (5r.
Manager, CRM,) of the respondent company mentioned that the
same has been forwarded to concerned team for necessary action.
Subsequently, on 03.09.2021, the complainant received summaons
bearing no. 3902 from the Hon'ble High Court of Kolkata to
appear on 28.09.2021. Aguiaq;m no. 5 of the summons, it was
written that ECS/NACH ":r'a,;ﬁ:iate to debit Rs.40.139/- vide
transaction id nu,MHPED?ZlﬂSE‘J dated 07.03.2021 was
presented in the com plaina'ﬁ'c;'ﬁ_:hﬂnk and declined the transaction
unpaid on 07.03.2021. It is submitted that the complainant has
confirmed from his bank namely Canara Bank, Hauz Khas, New
Delhi whether any ECS/NACH. in his account No.1445101008787
was presented as in the ﬁtatélnnrent no bounce/return charges was
debited. The bank has confirmed in Wrm'hg that "Ne mandate is
given by the party-L&T".

That till date the respondent has not handed over the possession
of said unit. On 17.01.2016 the complainant's mother had a brain
stroke/paralysis & cancer and was bed-ridden. All medical
documents were sent to the official of the respondent company
Mr. Mohit Arora. It is also pertinent to mention here that in

October 2016, the complainant’s wife met with a serious accident.
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She had undergone 4 major surgeries implanting a 22-inch rod [n
lep, multiple bone grating. The treatment from all major hospitals
of Pelhi including AITMS Trauma Centre, New Delhi had been

taken but she had not vet recovered till date.

Relief(s) sought by the complainant:

The complainant has filed an application for amendment of relief

sought and the same was allowed by this authority vide order dated
N "'l_ L "

25.11.2021 and as per the same the complainant has sought following

relief(s):

(i) Alternative refund the SMIOURE of ReAci14 lakh with Interest
(@24% along with penalty, late payment, bounce charges, and
mis. Charges outstanding of L&T upto 11.10.2021 i.e,
Rs.4,92,042/- without forfeiting by cancellation charges
because Supertech Hns. totally failed to adhere the

BBA/delivery the pussasﬁiun of time,

On the date of hearing, the authority explained to the
respondent/promoter about the contravention as alleged to have been
committed in relation to section 11(4)(a) of the Act to plead guilty or
not to plead guilty.

Reply by the respondent

The respondent has contested the complaint on the following

grounds:-
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IV.

That the respondent is one of the leading real estate developer in
the State of Haryana and NCR. It has several projects across the
state, and such has built a great reputation for having the highest
quality of real estate development. The respondent has been
represented in the instant proceedings by its authorized
representative, Ms. Isha Dang,

That one of its marquee projects is the "Supertech Hues", located
in Village Badshahpur, SecE.Tr: 68, Gurugram, Haryana (‘Project
hereinafter for the sake t-:tE' hlﬂvlty‘) The complainant approached
the respondent, making euquirifs about the project, and after
thorough due diligence and complete information being provided
to him, sought to book an apartment in the said project.

That the complainant was offered apartment being number 0803,
in tower A, on the 8" floon, having a super area of 1180 sqg. ft.
[approx.) for a total cumt‘demitéun of R5.86,66,720/-.

That the relief for refund of above moted amount is not
maintainable in view. of Eh& fact that the complainant had
admittedly taken a loan from Indiabulls Housing Finance Ltd.

which was subsequently transferred to L&T Bank (Financier) for
an amount of Rs,.56,89,072.14/- and in this regard he had entered
into a tripartite agreement with the respondent and the financier.

That the relief as sought is not maintainable as the complainant

have taken a loan for the purchase of the said unit however, have
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malafidely not made the financier, L&T Housing Finance, a party
in the present proceedings. L&T Housing Finance in terms of the
loan obtained by the complainant got mortgaged the property/
unit. Thus, the complaint 15 bad for non-joinder of necessary
parties and is liable to be dismissed in limine on this very ground
alone.

That the clauses of the tripartite agreement duly set out the terms
and conditions which I::lni ﬁﬂ the parties with respect to the said
transaction. The TPA ﬂaarijf stipulates that in the event of
cancellation of the apa:::_:_mnt for-.ang reason whatsoever, the
entire amount advanced by the financier will be refunded by the
builder to the financier. T_herefﬂre. the complainant subrogated all
his rights for refund with respect to the said residential
apartment in Fa';"m.r of the financier Tﬁus, the complainant is
devoid any right to seek refund of the amount advanced for the
subject apartment.

That the complainant has not been lﬁnanci;lly prejudiced in any
way in as much as besides paying a nominal amount, the
respondent has not received any other monies from him and has
only received money disbursed by the bank and not by the
complainant. Therefore, he is not entitled to seek any refund over
and ahove the amount mentioned herein above or any other relief

prayed for.
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That in fact the respondent has paid/adjusted substantial
amounts towards pre-EMI on behalf of the complainant to the
financier and in fact, is entitled to refund of the same from the
complainant if any relief, if any, is granted to the complainant
That the complainant after entering into agreements which
clearly specify the rights and obligations of parties cannot wriggle
out of its obligations merely on its whim and fancies and more
over merely on the gmu_n%!i of financial difficulties without
substantiating the said mEnt It is submitted that the
complainant may be put tust:l-lr:l:pmnfm t_}'nis regard.

That the regular benefactor tilr-nugh means of wrongful gains, the
complainant has strictly failed to abide by the terms of the clause
"F" of the builder buyer's agreement which clearly defines the
process of cancellation and loss it can cause to both the buyer and
the developer. l

That without prejudice tu'thlze aforesaid, the delay If at all, has
been beyond the control of the respondents and as such
extraneous circumstances would be categorized as ‘Force
Majeure’, and would extend the timeline of handing over the
possession of the unit, and completion the project.

The delay in construction was on account of reasons that cannot

be attributed to the respondents. [t is most pertinent to state that

the agreements provide that in case the developer/respondent
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XV.

delays in delivery of unit for reasons not attributable to the
developer/respondent, then the developer/respondent shall be
entitled to proportionate extension of time for completion of said
project. The relevant clauses which relate to the time for
completion, offering possession extension to the said period is
“clause 1 under the heading "Possession of Floor/Apartment” of
the agreement. The respondent seeks to rely on the relevant
clauses of the agreemeng:ﬁ%%%?ﬂtﬂe of arguments in this regard.
That the force majetre clausa, it is clear that the occurrence of
delay in case of delay beyond the control of the respondent,
including but not limited to the dispute with the construction
agencies emp]ﬂy:'ed by ﬁie rﬂspundezlﬂt‘-'"fdr completion of the
project is not a delay on account of the respondent for completion
of the project.

That with respect to th&pras&nt‘ ag;'eement, the time stipulated
for delivering the pl:'rssrﬁi_sfnn of the unit was on or before April
2017. However, the agreement duly provides for extension period
of 6 months over and a]:r::i'u:e the said date. Thus, the possession in
strict terms of the agreement was to be handed over in and
around October 2017. However, the proposed possession date
wis subject to the force majeure clause.

That the project got inadvertently delayed owing to the above

noted force majeure events. Further, since March 2020, as owing
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to the nationwide Government imposed lockdown, no
construction/development could take place at site. It is submitted
that owing to the lockdown, the construction labour workers
were forced to return to their native villages and thus, even at the
unlocking stage no conclusive construction/ development could
take place at site. It is submitted that such a long break In
construction has put the project many milestones back However,
the respondent has dedim@eiﬂr itsell to delivering the projects at
the earliest. W\

That due to the Covid-19 an::t its deyastat ng effect on the Indian
economy specially the real e:lsta_te sector, arranging of funds for
completion of projects has become an Impossible task as the
banks and HHFE'E-J}&?E made it difficult for builders to apply for
loans for cmitplétiﬁn af .pénﬂi'r't'g; projects. However, the
respondent undertakes to hatlldnver possession of the subject unit
at the earliest: \ i

That the delivery of a pru;iﬂcl't ié. a dynamic process and heavily
dependent on various circuﬁlstances and contingencies. In the
present case also, the respondent had endeavoured to deliver the
property within the stipulated time. The respondent earnestly has
endeavoured to deliver the properties within the stipulated
period but for reasons stated in the present reply could not

complete the same.
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That the timeline stipulated under the agreements was only
tentative, subject to force majeure reasons which are beyond the
control of the respondent. The respondent endeavour to finish the
construction within the stipulated time, had from time to time
obtained various licenses, approvals, sanctions, permits including
extensions, as and when required. Evidently, the respondent had
availed all the licenses and permits in time before starting the
construction. _
That despite the best Efﬁ:llljis_ Et; the respondent to handover timely
possession of the rgs!ﬂ&ni:&] unit heoked by the complainant, the
respondent could not do Eﬂ due to certain limitations, reasons and
circumstances bevond the control of the respondent. That apart
from the defaults on the part of the allottees, like the complainant,
the delay in completion of project was on account of the following
reasons/circumstances that were above and beyond the control
of the respondent: - |
» Shortage of labour/ workforce in the real estate market as the
available labour had to return to their respective states due to
guaranteed employment by the Central/ 5tate Government
under NRECA and [NNURM Schemes;
» Acute shortage of labour, water and other raw materials or the
additional permits, licenses, sanctions by different departments

were not in control of the respondent and were not at all
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foreseeable at the time of launching of the project and
commencement of construction of the complex. The
respondent cannot be held solely responsible for things that
are not in control of the respondent.
That the intention of the force majeure clause is to save the
performing party from the consequences of anything over which
he has no control. It is no more res integra that force majeure is
intended to Include ris}m"l;l%and the reasonable control of a
party, incurred not as a pr't;:lcli_ur:t or result of the negligence or
malfeasance of a party, which have-a materially adverse effect on
the ability of such party to perform it&uhil_igatiuns. as where non-
performance {s caused by the usual and natural consequences of
external forces or where the intervening circumstances are
specifically contemplated. Thus, in_Iigj:E of the aforementioned it
is most respectfully E'tlhl'ﬂiﬂilﬂﬁ- that the delay in construction, if
any, is attributable to remnii:-ﬁﬂymﬂ i@ ontral of them and a5
such the respondent may be granted reasonable extension In
terms of the agreement.
[t is public knowledge, and several courts and quasi-judicial
forums have taken cognisance of the devastating impact of the
demonetisation of the Indian economy, on the real estate sector.
The real estate sector is highly dependent on cash flow, especially

with respect to payments made to labourers and contractors. The
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advent of demonetisation led to systemic operational hindrances
in the real estate sector, whereby the respondent could not
effectively undertake construction of the project for a period of 4-
6 months, Unfortunately, the real estate sector is still reeling from
the aftereffects of demonetisation, which caused a delay in the
completion of the project. The said delay would be well within the
definition of ‘Force Majeure’, thereby extending the time period
for completion of the pr&jﬁ;t.

That the complainant has ﬁu;.cumﬂ with clean hands before this
authority and have suﬁj:_;'ﬁsled the trueand material facts from
this authority. It would l:_lE' apposite to note that the complainant
is a mere specalative Eﬁvﬁstnr who has no interest in taking
possession of the apartment. In fact, a bare perusal of the
complaint would reflect that he has cited "financial incapacity” as a
reason, to seek a refund of the monies paid by him for the
apartment. In view thercof this complaint is liable to be
dismissed at the threshold,

That the profect "HUES" is registered under the Haryana Real
Estate Regulatory Authority vide registration certificate no. 182
of 2017 dated 04.09.2017. The authority had issued the said
certificate which Is valid for a period commencing from

04.09.2017 to 31.12.2021. Thus, in view of the said registration

Page 16 0f 33



HARERA

<= GURUGRAM ] Complaint No. 3770 of 2021

ATV,

certificate, the respondent hereby undertakes to complete the
said project by June 2022,

That it is pertinent to reiterate that the possession of the said
premises was proposed to be delivered by the respondent to the
complainant by April 2017 with an extended grace period of 6
months which comes to an end by October, 2017, The completion
of the building is delayed by reason of Covid - 19, non-availability
of steel and/or cement or u‘j:hﬁ' building materials and/or water
supply or electric pqwer?mf:.’ll;" or slow down strike as well as
insufficiency of labour fn:.r-'::la which is beyond the contral of
respondent and (f non-delivery of possession is as a result of any
act and in the aforesaid events, the respondent shall be liable for a
reasonable extension of time for delivery of possession of the said
premises as per terms of the agreement executed by the
complainant and the respondent. The respondent and its officials
are trying m:,cﬁmplﬁte the s,ﬂﬂ preject as soon as possible and
there is no | malafide mtgutliun of the respondent to get the
delivery of project, delayed, to the allottees. It Is also pertinent to
mention here that due to orders also passed by the Environment
Pollution (Prevention & Control) Authority, the construction was
/has been stopped for a considerable period of days due to high
rise in pollution in Dethi NCR.
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That the enactment of the Act, 2016 is to provide housing
facilities with modern development infrastructure and amenities
to the allottees and to protect the interest of allottees in the real
estate sector market. The main intention of the respondent is just
to complete the project within stipulated time submitted before
this authority. According to the terms of agreement also it is
mentioned that all the amount of delay possession will he
completely paidp’adjust&d Fﬂ ﬂ!t complainant at the time of final
settlement on slab of nff&rnf pusseéﬂu n

That in today’ s'scmriﬂ.lﬁie Eénh‘al Government has also decided
to help bonafide builders to complete the stalled projects which
are not constructed due to scarcity ‘of funds. The Central
Government announced Rs25,000 Crore to help the Bonafide
Builders for cnﬂipl&ihgfthe' Etﬁilﬁ'ﬂf-'mﬁmﬂtructed projects and
deliver the homes to the Homebuyers. It is submitted that the
respondent/promaoter, baing a hnnaﬂr:le Enilder, has also applied
for realty stress funds for 113 Gurugnm based projects. The said
news was also published i in Daily News /Media.

That the project is an ongoing project and orders of refund at a
time when the real-estate sector is at its lowest point, would
severally prejudice the development of the project which in turn
would lead to transfer of funds which are necessary for timely

completion of the project. It is most humbly submitted that any
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refund order at this stage would severally prejudice the interest
of the other allottees of the project as the diversion of funds
would severally impact the project development. Thus, no order
of refund may be passed by this authority in lieu of the present
prevailing economic crisis and to safeguard the interest of the
other allottees at large,

That the complainant cannot unilaterally cancel/ withdraw from
the project at such an ad?ml-éb:ﬁﬂage as the same would fly in the
face of numerous Judiriﬁl | Ipmnnunt&ments as well as the
statutory s-::h&n‘ta a5 pmpusﬁd undr.r the Real Estate (Regulation
and Development) Act, EU]E-

That the Hon'ble Supreme Court in Its judgment of "Pioneer
Urban Land and Infrastructure Limited &Anr. V. Union of India
&Anr®, has nuanced a hﬂlal'lred -approach in dealing with
legitimate builders. Fl.rr!:harn:lnre, the court has laid emphasis on
the concept of “legitimate/bonafide buyers’ whereby one cannot
be considered a homebuyer if he/she is not willing to see the
project to its end or is investing in the project with a speculative
mindset. to withdraw his/her money before giving credence to
the project. The said reasoning has also been used by the National
Company Law Appellate Tribunal in its judgment ftitled
“NavinRaheja v. Shilpi Jain and Ors.". The NCLAT was even

more strenuous In its approach whereby it called these
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speculative investors as trigger-happy investors who ignite the
flame which may very well lead the genuine developer company
to its death.

Further, compounding all these extraneous considerations, the
Hon'ble Supreme Court vide order dated 04.11.2019, imposed a
blanket stay on all construction activity in the Delhi- NCR region,
It would be apposite to note that the "HUES" project of the

M

respondent was undﬂ;..%h% ;ﬁuhit of the stay order, and
accordingly, there was next to no construction activity for a
considerable period. It is‘phrﬂnent to note that similar stay orders
have been pa’sﬁeft'durlng wmter period in the preceding years as
well, ie, 2017-2018 and 2018-2019, ”Itl- is most respectfully
submitted that a complete ban on construction activity at site
invariably results ina long-term halt in construction activities. As
with a complete ban, the mncem‘ed-labnr leaves for their native
villages or look for W‘[III'E[F other states, the resumption of work
at site becomes a slow process and a steady pace of construction
in realized after long period of time.

That the Graded Response Action Plan targeting key sources of
pollution has been implemented during the winters of 2017-18
and 2018-19, These short-term measures during smog episodes

include shutting down power plant, industrial units, ban on

construction, ban on brick kilns, action on waste burning and
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construction, mechanized cleaning of road dust, etc. This also
includes limited application of edd and even scheme.

Unfortunately, circumstances have worsened for the respondent
and the real estate sector in general. The pandemic of Covid 19
has had devastating effect on the world-wide economy. However,
unlike the agricultural and tertiary sector, the industrial sector
has been severally hit by the pandemic. The real estate sector |s
primarily dependent on *itus.l%l;uur force and consequentially the
speed of construction, [!Lu; tﬂ government-imposed lockdowns,
there has been'a t‘nrﬂpll:te stnppage on all construction activities
in the NCR area till July zn;ﬂ. In fact, the entire labour force
employed by the Réspondent was forced to return to their
hemetowns, 'te'él'ui'r;g a severe paucity of labour. Till date, there |s
shortage of labour, and as such the respondent has not been able
to employ the requisite labour necessary for completion of its
projects. The Hon'hle Eupre:ﬂne Court in the seminal case of
Gajendra Sharma v, U0 &-;ﬂrs, as well CredaiMCHI & Anr. v,
UOI&Ors, has taken cognizance of the devastating conditions of
the real estate sector, and has directed the U0I to come up with a
comprehensive sector specific policy for the real estate sector. In
view of the same, it is most humbly submitted that the pandemic
is clearly a ‘Force Majeure’ event, which automatically extends the

timeline for handing over possession of the apartment,
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Copies of all the relevant documents have been filed and placed on the
record. Their authenticity is not in dispute. Hence, the complaint can
be decided on the basis of these undisputed documents.

Jurisdiction of the authority

The authority observes that it has territorial as well as subject matter
jurisdiction to adjudicate the present complaint for the reasons given
below.

E.l  Territorial juﬂsdtttlm:l

As per notification no. lﬁzfﬂ}l?’rlTEP dated 14.12.2017 issued by
Town and Euuntr}r Pl-annina Iﬁpartthen;, H‘art}rana the jurisdiction of
Real Estate Regulatory Authority, Gurugram shall be entire Gurugram
District for all purpose with offices situated in Gurugram. In the
present case, the project in quE:'E':iﬂ!Il s Md within the planning
area of Gurugram B:I.str-ict Therefore, this 'authurity has complete
territorial jurisdiction to deal with the present complaint.

E.1l  Subject-matter fnﬂsdlqlrﬂun

The authority is well within its jurisdiction to procced further in the
matter to grant refund to the complainant in view of the recent
judgement of the Hon'ble Apex court in the case of "Newtech
Promoters and Developers Private Limited Vs State of U.P. and Ors.”

SC/1056/2021 decided on 11.11.2021 observes that: -

"B6, From the scheme of the Act of which a detoiled reference has
been made and taking note of power of adjudicetion delineated with
the regulatery authority and aedfudicating efficer, what finally culls
out is that although the Act indicates the distinct expressions like
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refund; ‘Interest, ‘penalty’ and ‘compensation |, a conjoint reading
of Sections 18 and 19 clearly manifests that when it comes to refund
of the amount, and interest on the refund amount, or directing
payment of interest for delayed delivery of possession, or penolty
and interest thereon, it is the regulatory authority which has the
pawer to examine and determine the outcome of @ complaint. At the
same time, when it comes to g question of seeking the relief of
adjudging compensation and interest thereon Under Sections 12, 14,
18 and 19, the adjudicating officer exclusively has the power te
determine, keeping in view the collective reading of Section 71 read
with Section 72 of the Act. If the adjudication Under Sections 12, 14,
18 and 1% ather than compensation as envisaged, |f extended to the
adjudicating officer as_prayed that, in our view, may intend to
expand the ambit end scope of the powers and functions af the
adjudicating officer Under Sevtion 71 and that would be against the
mandate of the Act 20187 |

10, So, in view of the above-mentioned reason, the authority has complete

11.

jurisdiction to decide the pré'ﬁéﬂf é"ﬁtﬁph}nt regarding non-compliance
of obligations by ﬂa.ﬁpn:rm-:'.-tér.as !pelt' pmwlsinﬁs of section 11(4)(a) of
the Act, leaving aside compensation which 1§ to be decided by the
adjudicating officer if pursued by the complainant at a later stage.
Findings on the objectlons raised by the respondent

F.I. Objection regarding Enﬁlﬁﬁé'ﬂ,ﬂ'f‘ﬂﬁﬂ on ground of complainant
being an investor.
The respondents have taken & stand that the complainant is the

investor and not consumer, therefore, he is not entitled to the
protection of the Act and thereby not entitled to file the complaint
under section 31 of the Act. The respondents also submitted that the
preamble of the Act states that the Act is enacted to protect the
interest of consumers of the real estate sector. The authority observes
that the respondent is correct in stating that the Act is enacted to

protect the interest of consumers of the real estate sector. It is settled
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principle of interpretation that preamble is an introduction of a statute
and states main aims & objects of enacting a statute but at the same
time, preamble cannot be used to defeat the enacting provisions of the
Act. Furthermore, it is pertinent to note that any aggrieved person can
file a complaint against the promoter if it contravenes or violates any
provisions of the Act or rules or regulations made thereunder. Upon
careful perusal of all the terms and conditions of the apartment
buyer's agreement, it Is r-EV'E;Il%Hﬂ;ﬂI the complainant is buyer and
paid total price of Rs.ﬂﬁ'.?ﬂ..'.’;'ﬁ’?f-m the promaoter towards purchase
of an apartment in the project of the promoter. At this stage, it is
important to stress upon the definition of term allottee under the Act,

the same is reproduced below for ready reference:

"2(d] "allottee” in relation to @ real estote profect means the person to
whom a plot apartment or building, as the case may be, has been
allotted, sold fwhether as freehold or feasehold) or otherwise
transferred by the promoter; and . includes the person who
subsequently acquires-the_said allotment through sale, tronsfar or
otherwise. but dogs nm: include a person, to whom mch plot,
uparmantu#burld’hg as the case may be, ﬁgwe.n an rent; "

In view of above-mentioned definition of "allottee” as well as all the
terms and conditions of the apartment buyer's agreement executed
between promoter and complainant, it Is crystal clear that the
complainant is an allottee(s) as the subject unit was allotted to him by
the promoter. The concept of investor Is not defined or referred in the

Act. As per the definition given under section 2 of the Act, there will be

“promoter” and "allottee” and there cannot be a party having a status
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of "investor". The Maharashtra Real Estate Appellate Tribunal in Its
order dated 29.01.2019 in appeal no. 0006000000010557 titled as
M/s Srushti Sangam Developers Pvt. Lid. Vs. Sarvapriya Leasing (P)
Lts. And Anr, has also held that the concept of investor is not defined
or referred in the Act. Thus, the centention of promoter that the
allottee being an investor is not entitled to protection of this Act also
stands rejected.

F.1l. Objection regarding the _-li"pru_punde.-nts is reiterating that the

H

project is being delayed because of force majeure
circumstances and contending to invoke the force majeure
clause, |

From the bare reading of the possession clause of the buyer developer

agreement, it becomes very clear that the possession of the apartment
was to be delivered by April 2017. The respondent in its contention
pleaded the force majeure clause on the ground of Covid- 19. The High
Court of Delhi in case no. O.M.2 (1) (COMM.) No. 88/2020 & IAs.
3696-3697,/2020 title as M/5 HALLIBURTON OFFSHORE SERVICES
INC VS VEDANTA LIMITED & ANR. 29.05.2020 held that the past non-

performance of the Contractor cannot be condoned due to the COVID-19

non-performance of a contract for which the deadlines were much

before the outbreak itself Now, this means that the respondent
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/promoter has to complete the construction of the apartment/building

by December 2019, It is clearly mentioned by the respondent
/promoter for the same project, in complaint no. 2916 of 2020 (on
page no. 28 of the reply) that only 42% of the physical progress has
been completed in the project. The respondent/promoter has not
given any reasonable explanation as to why the construction of the
project is being delayed and why the possession has not been offered
to the complainant/allottee bfﬂm promised /committed time. The
lockdown due to pandemic in t_r;ﬁ cﬁunu‘_r,r- began on 25.03.2020. So, the
contention of the Ire@ndeﬁ?!ﬁmmu&r to invoke the force majeure
clause is to be rejected as it Is a well settled law that “No one can take
benefit out of his own wrongs”. Moreover, there is nothing on record
to show that the project is near tnmpieﬁun, or the developer applied
for obtaining uccupathn certificate:” Rather, it is evident from its
submissions that the project is completed upto 42% and it may take
some more time 1.1;: get ucmpgtém certificate, Thus, in such a situation,
the plea with regard to force maiérure on ground of Covid- 19 is not
sustainable and the same is liable to be rejected.

G. Findings on the relief sought by the complainant
G.] Direct the respondent to pay refund the amount of Rs.86.14

lakh with interest @249% along with penalty, late payment,
bounce charges., and mis. Charges outstanding of L&T upto
11,10.2021 i.e., Rs.4,92,042 /- without forfeiting by cancellation
charges because Supertech has totally failed to adhere the
BBA/delivery the possession of time.

Page 26 0of 33



HARERA
- GURUGRAM Complaint No. 3770 of 2021

14. In the present complaint, the complainant intends to withdraw from

the project and is seeking refund of the amount paid by him in respect
of the subject unit with interest at prescribed rate as provided under

section 18(1) of the Act. Sec. 1B(1) reads as under.

“Section 18: - Return of amount and compensation

18(1). if the promoter fails to compiete or is unable to give possession
of an apartment, plot, or building, —
(a).  inaccordance with theterms of the agreement for sale ar, as

the case may be, duly compleced by the dote specified therein, or

fh) dueto d:mantfnunq;ngﬂ@‘s.buﬂnm as a developer an account
af suspension gr revpcation of the registration under this Act or
for any other reason, |

he _r.'haf.[ be lieble an demand to the-allottees, in case the allottee
wishes to withdraw fram the profect, without prejudice to any
other remedy available, ta return the amount received by him
in réspect of that apartment, plot, building, as the case may be.
with interest at such rate as may be prescribed in this beholf
including compensation in the manner as provided under this
Act.

ot # B ek .

15. Clause E [25} of the allotment ?l:&r prﬁwdes for handing over of
possession and is reproduced below: -

“E POSSESSION OF UNIT: -
25. The pussassmn of the unr: shuﬂ be given tn 42 months ie, by
April 2017 or extended peried as perm.'ttﬂd by the agreement
However, the company herehy agrées to compensate the Allottes /s
@ Rs. 5.00/- per sq. ft. of super area of the unit per month for any
delay in handing over possession of the unit beyond the given period
plus the grace period of 6 months and up to the offer letter of
possession or actual physical possession whichever is earlier,
to cover any unforeseen circumstances. Upon receiving the offer
letter of possession, the buyer(s] shall within time stipulated, rake
possession of the unit by executing sole deed, wndertaking,
maintenance agreement and any other documents as prescribed
and required, [f the Buyer(s) falls to take possession within the time
period prescribed, the developer shall be entitled to cancel the
agreement and forfeit the 15% of the total cost/price of the unit and
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refund the balance emount to the Buyer{s) without eny interest. The
developer may decide to condone the delay by Buyer(s] in taking the
passession of the unit in deserving on the condition that Buyer(s)
shall pay the Developer penil interest and holding charges for the
entire period of delay in toking possessionfexecuting the
registration of sale deed of allotted unit, whichever is later. The rate
of Holding Charges shall be equal to the rate of delay penalty as
offered by developer in case of delay in passession, These charges
shall be in addition to the maintenance, or any other charges as
provided under the Buyver Developer Agreement The Buyer shall be
given an opportunity to fnspect the allotted unit befare possession.
After taking possession, the Buyer(s) shall heve no right or claim in
respect af any temn of | ‘mrrk’ which the Buyver(s] may allege as

completed or in resp&rrnfmmlﬂs.rgn or specification.”
The authority has gone through the possession clause of the

agreement and observes that thus is a matter very rare in nature where
builder has specifically mwﬂﬁ;ﬁd the date of h anding over possession
rather than specifying perturé from some specific happening of an
event such as UI’EEP latter of puﬂesﬁnn or Hﬁmal physical possession
whichever is earh&r This Is a welcome ﬁtﬂp and the authority
appreciates such firm commitment by the promoter regarding handing
over of possession,

Admissibility nf g;ﬁn:a Peﬁi#ﬂ Epnﬂ{derlpﬁ the above-mentioned
facts, the authority calculated due date of possession as per clause (E)
25 of the buyver developer agreement executed between the parties on
05.07.2014, wherein the respondent has proposed to handover the
possession of the subject apartment by 30.04.2017. It is pertinent to
mention over here that even after a passage of more than 4 and a half
years neither the construction is complete nor the offer of possession

of the allotted unit has been made to the allottee by the builder.
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Further, the authority observes, that there Is no document place on

record from which it can be ascertained that whether the respondent
has applied for eccupation certificate/part occupation certificate or
what is the status of construction of the project. Rather, it is evident
from the pleadings of the respondent that the construction of the
project Is upto 42% complete in complaint no. 2916 of 2020 (page 28
of reply) and there are no signs of '::umpleti on of the project in the near
future. In view of the same, ﬂmaﬁuﬁe& intends to withdraw from the
project. The authority has no l'li.tﬂh tn proceed further.

Admissibility of refund nlung-wiﬂx prescribed rate of interest; The
complainant is seeking refund the amount paid by him at the rate of
24% p.a. However, allottee intends to withdraw from the project and
is seeking refund of the amuuut:paf:l-! by bim in respect of the subject
unit with interest at prescribed rate as provided under rule 15 of the
rules. Rule 15 has been rep‘!‘ndumulirns inder:

Rule 15. Presmbndm!a ﬂf'ﬂ#&m fﬁ'ﬂﬂfﬂ to section 12, section

18 and sub-section (4) and subsection (7] of section 19]

(1)  For the purpose of provise to section 12: section 18 ond sub-
sections (4] and [7) of section 18, the "intsrest at the rate
prescribed” shall be the State Bank of India highest marginal cost
of lending rate +2%.:

Provided that in case the State Bank of India marginal cost of
lending rate (MCLR) is not in use, it shall be replaced by such
senchmark lending rates which the State Bank of India may fix
from time to time for lending te the general public,

The legislature in its wisdom in the subordinate legislation under the
provision of rule 15 of the rules, has determined the prescribed rate of

interest. The rate of interest so determined by the legislature, is
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reasonable and if the said rule is followed to award the interest, it will
ensure uniform practice in all the cases.
Consequently, as per website of the 5tate Bank of India ie,
hetps://sbl.co.n, the marginal cost of lending rate (in short, MCLR) as
on date e, 04.02.2022 is 7.30%. Accordingly, the prescribed rate of
interest will be marginal cost of lending rate +2% i.e., 9.30%.
The definition of term ‘interest’ as defined under section 2(za) of the
Act provides that the rate ﬂf'ﬁ‘iteﬁst chargeable from the allottee by
the promoter, in case of i:iiaf.emltr siaa]l be-equal to the rate of interest
which the pmmuter.sh:ﬂ ’he ‘hﬂh]ﬂ to p:i;r the allottee, in case of
default. The relevant section is reproduced be‘.[uw.
"(za) "interest” means the rates of interest payatle by the promoter or
the allottee, as the case may be.
Explanation, —For the purpose ofthis clause—
(i} the rate of interest ::hﬂrgmhl'ﬂfrﬂm the. allottee by the promoter,
in case of defbuly M e equal'tp the rate of interest which the
promoter shall be Nable to pay theallottee, in case of default;
(i} the interest payable by the promoter to the allottee shall be from
the date the promoter received the amount or any part thereaf till
the date the amount or part thereof and interest thereon is
refunded, and the interest.payable by the allottee to the promoter
shall be from the date the gllottee defoults in payment to the

promoter till the date it is paid;"
On consideration of the circumstances, the documents, submissions

made by the parties and based on the findings of the authority
regarding contravention as per provisions of rule 28(1), the Authority
is satisfied that the respondent is in contravention of the provisions of
the Act. By virtue of clause E [25) of the buyer developer agreement

executed between the parties on 05.07.2014, the possession of the
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subject apartment was to be delivered within stipulated time i.e, by

30.04.2017. As far as grace period is concerned, the same is disallowed
for the reasons quoted above. Therefore, the due date of handing over
of possession is 30.04.2017. The respondents have failed to handover
the possession of the subject apartment till date of this order.
Accordingly, itis a failure on the part of the respondents/promoters to
fulfil its obligations and responsibilities as per the agreement to
handover the possession of 'EE;!..:I-;IHII‘.'}UEIZI unit within the stipulated
period. The authority is of the considered view that there is delay on
the part of the respondents to nﬂdr possession of the allotted unit to
the :nmplainam;_.;s'{é" per the telfms and  conditions of the buyer
developer agreement dated 05.07 2014 executed between the parties.
Further no OC/part.OC has been granted for the project. In view of the
above-mentioned i’iﬂt; biie-allattﬂatniﬂﬂdﬁ to withdraw from the
project and is well within his rigﬂt to do the same in view of sectian
18(1) of the Act 2016, Further, the authority has no hitch in
proceeding further and to grant a rehef in the present matter in view
of the recent judgement Newtech Promoters and Developers Private
Limited Vs State of U.P. and Ors." SC/1056/2021 decided on
11.11.2021.

"Para 25 and was observed that in terms of section 18 of

the Rera Act. if a promoter fails to complete or is unabie

to give possession of the apartment duly completed by the

date specified in the agreement, the promoter would be
liable, on demand, to return the amount received by him
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fn respect of that apartment if the allotiee wishes to
withdraw jrom the project. Such right of the ollottee is
specifically made “without prejudice to any other remedy
available to him". The right so given to the allottee is
ungualified and if availed, the money deposited by the
allottee has to be refunded with interest at such rate as
may be prescribed.”

Accordingly, the non-compliance of the mandate contained in section
11(4)(a) read with section 18(1) of the Act on the part of the
respondent is established. As- such, the complainant is entitled to
refund the entire amount paﬂrﬁ'ﬁlpt at the prescribed rate of interest
e, @ 9.30% pa. from the d’.{ie ﬂﬁﬂjiment of each sum till its actual
realization as per provisions of section 18(1) of the Act read with rule
15 of the rules, 2017. o _

Hence, the Eluthﬂﬁi‘.y I.‘:.erehy passes this order-and issues the following
directions under section 37 of the Act to ensure compliance of
obligations cast u;l:run the prometer as per the function entrusted to
the authority under section 34-[!}'

i. The respundegtsjprurmhers_ are directed to refund the entire
amount of Rs.85,70 5'.??{ paid b}r the complainant along with
prescribed rate of interest @ 930% pa. from the date of
payment of each sum till the date of its actual realization within
90 days from the date of this order as per provisions of section

18(1) of the Act read with rule 15 of the rules, 2017.
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ii. The amount of Pre-Emi's paid by the respondents/promoters In

the account of complainant, if any, would be deducted while
calculating the total amount due towards him.

iil. 'The loan amount received by the complainant against the
allotted unit and paid by the respondents/promoters would be
charge payable to the financial institution and the same would
be paid to it prior to paying the deposited amount to him.

iv. The respc-ndentsfprnmntérii are further debarred from creating
3™ party rights with regard.m unit in question without paving
the amount detailed 3bm.re

25. Complaint stands disposed of.
26. File be consigned to registry.

(Vijay Kumar Goyal) ' (Dr. K.K. Khandelwal)
Member Chairman

Haryana Real Estate H#gulalu:y Autherity, Gurugram
Dated: 04.02.2022

Judgement uploaded on 16.03. 2022
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