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2 GURUGRAM Complaint No. 6381 of 2019
BEFORE THE HARYANA REAL ESTATE REGULATORY
AUTHORITY, GURUGRAM
Complaint no, : 63810f2019
Date of filing complaint : 13.12.2019
First date of hearing : 11.02.2020
Date of decision : 22122021
1. | Poonam Verma
2. | Kshitdj Verma
Both R/o: C-302 Caitriona Apartment, Behind
Ambience Mall, Ambience lﬂh’nd Eurugram
Haryana-122002 ! ' Complainants
. _n__L L.ﬁ 3 _'l-_h
1. | M/s Experion Devhluptm?ﬁbl.tq
Registered office HF+9,1st figor, I h F@I
Plot no. 7, ML Qeé,mr 10; E_\i-i
New Delhi-1 ﬂ?? \\ :IE Respondent
rmEAM: 2" ¥y 5 )
Dr. K.K. Khandelwal, . I ¢ _r Chairman
Shri Vijay Kumar Goyah, < == o V7 Meinber
APPEARANCE: | .
Shri Rahul Dubey fﬂdﬁﬂﬂﬁj i) | ‘,‘_ Complainants
Ms. Sarjita Kundan AR and Mr. isaﬁaﬁ I'Euﬁaﬁ*
‘Thakur AR . - Respondent
v 7L I ﬂﬂhﬂ X =i | & J

The present complaint has been filed by the complainants/allottees
under section 31 of the Real Estate (Regulation and Development)
Act, 2016 (in short, the Act) read with rule 28 of the Haryana Real
Estate (Regulation and Development) Rules, 2017 (in short, the
Rules) for violation of section 11(4)(a) of the Act wherein it is inter-
alia prescribed that the promoter shall be responsible for all

obligations, responsibilities and functions under the provision of
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the Act or the rules and regulations made there under or to the
allottee as per the agreement for sale executed inter se,

Unit and project related details

The particulars of unit details, sale consideration, the amount paid
by the complainant, date of proposed handing over the possession,

delay peried, if any, have been detailed in the following tabular
form:

S.No.| Heads ] _:. '-l.l_'l_:_fprmalinn
1 Project name and Iumﬂ;&n ,-: chants, Sector - 112, Gurugram
2 Project area es + 11.189 acres + 0.2 acres
3 Mature of the pr g project
4 DTCP license noy.* ated 08.02.2008 valid
| & 07.04.2012 valid
i
5. | RERA registere : ﬂeﬂs : registration no,
registered. \'a\J | || 4 ?@ﬁ dated 18.08.2017
N7y e alid upto 17.08.2018
\\ii : IEF%IDI? dated 21.08.2017
p 20.08.2019
l' E 1.4 7 dated 26.08.2017
S TP vall uptn 7.08.2019
6. | Unit no k-?LJ {lJ@Mm 01
(Vide provisional allotment letter on
page no. 30 of the complaint)
[ Size of unit 3600 sq. ft.
d. Revised unit 3725 sq. ft.
(page 120 of the reply)
9. Allotment letter 04.08.2012
[(page no. 30 of complaint)
10. | Date of execution of 26.12.2012
buyer's agreement
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_ (page no. 33 of complaint)
11, | Payment plan Construction linked payment plan
(page no. 69 of complaint)
12. | Date of Building plan 07.06.2012
approval (page no. 34 of complaint)
13, | Environment clearance 27122012

(annexure-N on page no. 127 of
reply)

14, | Due date of delivery of 27062016
possession [as per clause | (Calculated from the date of EC
10.1 of buyer’s 4 j-x&'tuding grace period)
agreement, 42 months 3;..1 :
from the date of appm‘f;l 1 .Jl Y
of the Building Plans or{ ({1
the date of receipt of kh -
approval of the M _
of Environment ag
forests, Governm .
India for tlgﬁﬂfﬂ or= %‘
execution
agreemen
later] .
15. | Tatal sale n:wﬂ ;
f?‘ : = __‘-'__ e“M yide applicant ledger
1y, | dated 07 ﬂzﬂnn page no. 120 of
16. | Total amo . Bl I .
complai L:\‘?Ei‘ A ol (e .- A applicant ledger
“ dated on page no. 120 of
| replyy
17. | Offer ufPas*smmnf A X iﬂ-f? A
(annexure-] on page no. 110 of reply)
18. | Occupation Certificate 06.12.2017
(annexure-C on page no. 110 of
reply)
19, | Grace period utilization As per the clause for possession, the

company shall additionally be
entitied to a time period of 180 days
("Grace Period") after expiry of the
commitment period for unforeseen
and unplanned project realities. But
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the respondent has neither contentec
in his reply nor in the court regarding
the unforeseen and unplanned
project realities. Therefore, the grace
period is not allowed.

20. | Delay in handing over the | 1 year 7 months and 11 days
possession from due date
of possession till offer of
possession plus 2 months
i.e,07.02.2018

Facts of the complaint

That the complainants werqi ued a provisional allotment letter
""' pa _-'-. ent plan ‘CLP', whereby
wno. 901, tower WT - 01

E@p at sector - 112,
%\he made in 17

Q' possession.

in the project nam&lly;w& _

S
Gurugram. As pﬂr’,nf}{.P paymgntﬁ we
instalments, the 1¢sl; |¢5talmm:lﬁe ﬂt the

¥ =

That the cumplam‘agfi were mﬂde to sign ,‘i}gb e printed dotted
¥

lines which mntal‘ueﬂ n}(ausﬂt v&ﬂ:&: h e unconscionable,

unilateral, arbitrary, wu{@ra‘ﬁ-rlrn#m'“:i}eﬁi unenforceable, one-

Y REMT

sided apartment buyer a ortedly dated 26.12.2012

as the cumplainaﬂ?%tﬁrﬁ uRl e earnest money
paid. Initially complainant no. 1 ﬁgl_'léd the agreement, as the sole

applicant but later hmgﬂhﬁ.laiﬁeinfﬁéﬁifﬁi‘a.ﬁ-"aﬁied A% Co-OWner,
endorsement dated 28.03.2013 of the same by respondent.

That the respondent under the garb of government levy wrongly
demanded ‘service tax’ on the amounts demanded on account of
EDC (External Development Charges) and IDC [Infrastructure
Development Charges) payable to the Director Town and Country
Flanning, Haryana. The respondent also wrongly demanded and

collected "Service Tax' on basic sales price. The said demands are
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completely incorrect, and the respondent has not deposited the

amount so collected with the government, so far. Such acts of the
respondent amount to unjust enrichment by the respondents,

That the respondent was also charging exorbitant amount of
Rs.8,24,720/- under the garb of car parking usage charge, the same
is against the mandate of Hon'ble Supreme Court which has
categorically stated that builder cannot charge the home buyer for
such common services.

That in order to ensure proper qﬁiﬂgﬂ payment of the instalments
demanded by the respundeliﬁ ?’f}_tﬁmplamants availed the loan
from Axis bank for th}.ﬂﬁi{guﬁéﬁ uiﬂs :[F‘H-B,iﬂﬂ 000/- at the rate of

-,.4:

interest of 10. 15%9&5@]3?" ‘) 1"'\;. f-r_,b
That even though f{]m-yised mnsu'ucﬂun p

its promised sch ﬂl% respondent, uﬂ mﬁer

from cumplalnan@'@:&@eﬂ aaméur@l rﬁ l}é@#ﬂs 1,08.444 /- for

incremental fixtu r&ignd ﬁm%s, *ndy.dl'ﬁggg sers in kitchen and

T

5 was well behind

ct more money

bathroom and piped gasﬂng_ REV -

That the respondént through a ?JK/ 04.2017 informed
complainants th !'Feéalé‘ a‘ﬁg‘e the ent had been
increased by 125:__% It.kmﬂ therefore-the révised area would be
3725 sq. ft. For an increase the respondent also demanded Rs.
12,75,120/- vide demand note dated 27.09.2017. Prior to the said
communication there was no whisper or communication
whatsoever from the respondent regarding the purported increase
in the sale area. The respondent had failed to provide detailed

calculations and basis of increase of 125 sq. ft. in the sale area of the
apartment. Admittedly the said arbitrary, unilateral and illegal
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increase was without the consent and knowledge of the
complainants and in clear contravention/violation of the
provisions of the Act and Rules framed thereunder, and also of the
Haryana Apartment Ownership Act, 1983. The respondent
unilaterally and arbitrarily, correspondingly increased the sale
consideration of the apartment, which was not acceptable to
complainants.

That the complainants paid the amount of Rs.52,627/- on
30.06.2017 for Haryana State VAT

with an understanding that’

information requeste i e payment as claimed by
AV IATRLL A ;

respondent, which @W ! %1 complaint has not

been provided hyﬁ:l::e éspnn&mt_ 'ﬁ;ﬂt th mdemand made by

respondent was ﬂ'lﬁu:list of wmunﬂ@t whic t-a

charged from the Eq ants ﬁ seL'.rl .
i [ ,,l-
demanded and t &,énumn Jiil ,@ the complainants
‘ X |
: L state govt. tax’ but
acknowledged the amount d hoc charges” contrary to
the undersl:andm? ”‘:‘ ' Lg1 R ﬁ
That the respondent a]sn sent the nﬂtiferuf possession dated
07.12.2017 statﬁ:lg “that tiney ‘have received| the occupation

certificate and an over-exaggerated demand note of Rs. 39,74,134 /-

ot be separately

The respondent

under the name o

for various items including for piped connection, solar power
charge, maintenance fees, meter charges, maintenance charges etc.,
which were outside the agreement and despite complainants not
consenting to the same,

That after receiving the said alleged letter of possession the
complainant no.l went to inspect the project and flat but
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shockingly was not allowed by the respondent to see the said

apartment.

That upon enquiry it came to knowledge of the complainants that
the conditional alleged possession of the said apartment was
offered to the complainants without completing the construction
only to escape from the further liability to pay penalty for late
delivery of possession, asking the complainants to pay outside the

agreement and to sign a one- sided printed (fixed) ‘Maintenance
inte "-=. ‘Agreement for Supply of

vould get the possession.

le due to incomplete

“club house, non-

I %\\.\\!t approach road
d, non-existing
. ﬂ' nd other serious
deﬂdéi’léﬁh@icﬁ aqt ]1-,_, m;jf:-r the people,
b. murdinau\f“d.“éﬁ‘y'gp o ffpm]ect.

€. no proper wa\ﬁ'ﬁ'ﬁd"i ectricity connections, parking

s A RERA

d. grﬂss!y i.l1$u ient ﬂmpg nmuunt, calculated
at a.]:i ?ﬂ}ﬂtﬂaﬂ? qgriw_.'I rate,

completion on the basis of unconscionable clause of the

for delay in

said agreement,

e. excess amount received account of EDC & IDC which
has not deposited with the concerned authority;

f. illegal demands of ad-hoc charges like dual meter,
piped connection, PHE, FTTH, solar Power and ECC
charges;
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g- since the delay was solely caused by the respondent,
therefore the complainant cannot be called upon to pay
any GST;

h. not obtaining of all regular connections from the state
agencies for drinking water, electricity, drainage,
sewerage, etc,;

i. demanding to sign of one sided ‘Maintenance
Agreement’ and "Application for Supply of Electrical

7 e
T

e e
-

j* for not Sliil['il]é‘f;i 'CﬂPiEE of the occupancy
e e,
i EIE%T’H ficate and E‘-l]]]iES of

certificate, prﬁEEé I
the miuﬂf.@f‘;hﬂﬁ%
k illegajilnd forTanme

o
ease in

. yuted 1.5 km mﬁ%&lk' is ready only for
E REGS
about 100 m;‘férsrénmqn‘{ﬁr 7 to next tower. Access

beyn?.%xﬁ%véﬁﬁs gl.; *ﬁaq%rk is in progress
‘e ¥ A" -

and movement beyond that ﬂpmnt is potentially
dangerous and ‘may ¢atise injury and harm to visitors,

etc

14. That the complainants have not even been allowed to visit and
inspect the said apartment and the respondent kept insisting on its
illegal demands which also depicts that said apartment is not even
ready as per specification contained in the agreement.

15. That the complainants sent a notice dated 05.05.2018 to the
respondent pointing various deficiencies in the project and
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dpartment and also the continuous harassment caused by

respondent to complainants. The said legal notice was evasively
replied dated 02.7.2018 by the respondent.

That the respondent in grave contravention to section 14 of the Act
is selling more than the approved sanctioned and layout plan. The
respondent has made huge deviations in the built area, sale area
etc. It can be seen that across 7 towers which roughly covers 460
units, the total alleged sale area being sold by respondent is
16,53,422 sq. ft., whereas ﬂ'lﬂt "'Li-h-::hieved FAR of 7 towers

fl

Planning, Haryana [DTﬁPﬁS t}hf,.; 2:??:154 sq. ft. It is apparent
F -4;4: .__"_ e U N | -4
that there is no e!ﬁﬂﬁcﬁ‘gﬂﬁiﬁ for 3,75 'y ,;Q ft. as excess area
charged, has heep" .p.-fr-ﬁui‘rided E’fﬁéﬁmspuﬁﬁxﬁn\dﬁpite repeated
follow-ups and !"e.:g:_uésﬁ of Tﬂ‘ﬁaiﬂ;mmain@gf?‘urther thereto,
respondent in ng@iE }:_nnq?avﬁnttjm o gec;hn, 14 of the Act was
selling area more ﬁ_ﬁn-rﬂ'ng;japﬁru#d galﬁﬁ!ﬁgf and layout plan.
That the complainants vigited the -saﬂ oject lastly in November
”igﬁfg.'ﬂ;*ﬁ o HRF y
2019 and was shocked to s ncerns of the complainant
are not addressec&ﬁhe%sﬁ:ﬁ%ﬁﬁalﬁme boundary wall
2L RANE R |
is still broken, co nstruction wurh;*_s_ﬁll gn?_'fztéun.__the project is still
not habitable, etc!,

et

. NZIXAIV]

That the respondent was duty-bound and under obligation to
handover peaceful possession of the said apartment by 26.06.2016.
However, till date, lawful possession has not been offered, in terms
of the agreement. Despite repeated enquiries and reminders, no
circumstance has been set out by the respondent for such
inordinate delay, The question of any force majeure also does not
arise in the present case. Despite repeated requests and reminders,
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the respondent has not been able to put it on record and assure that

the project is free from all the litigations, liens, charges, court cases
and injunctions and has unfettered rights to sell, transfer and
register clear title in the name of complainants, which he is duty-
bound to do before offer of possession,

That in view of the receipt of ‘final notice' dated 06.09.2019,
received on 14.09.2019, threatening cancellation of the apartment,
and calling upon the complainants to pay the amount outside the
agreement in next 30 days nﬂtet;‘ﬁgﬁ‘ﬁ;e respondent will cancel the
allotment of the aparﬂnen&:ﬂjﬁ&nplamants apprehend that

That the Eumpialrt(ﬁgg
a reply dated 05.10.2019 tarthe final, no
objecting to the jhﬁlfq;ﬂ‘lﬂ cb #m}ha!i“ﬂ

incomplete and “W Pm&cﬂ W icity, water and

seWerage con nemnnghaﬁe gﬁtﬂeﬂ qhhtaltw‘d from the concerned
L =

state agencies and MMEIWHWE other deficiencies

in the project incl@% fﬁ‘%ﬂ%%g ﬁ Wenu for sale area

and various items outside the agreement; asking complainants to
sign the one- s:dtl.\ﬁiiil:. ul.l‘!]ﬁ:‘iﬁﬂjeid T!Lﬁlfeﬂsﬂcjhgreement and
'Electricity Supply Application’; etc., requesting the respondent to
cancel the notice and handover possession in terms of the unit
buyer agreement.

That the demand of more than Rs.2,60,000/- under the guise of
Community Building Furnishing Charges (CBFC) and Community
Building Security Deposit {CBSD) by respondent, as made in the
notice of possession, etc, is also against the license no. 21 of 2008
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dated 08.02.2008 and 28 of 2012 dated 07.04.2012 issued by the
Department of Town and Country Planning, Haryana, as also the

bilateral agreement signed by the respondent with the owner of
land intending to set up a Group Housing Colony.

That the respondent was liable to forthwith offer lawful
unconditional possession of the said apartment to complainants as
per specification contained in the agreement along with
charges/penalty /compensation for the period of delay at least at

r violation of the
mpletion of the

in case any fraud

homebuyers ca

delay interest as pe:‘?&ff

gt . ‘p.?-'
Relief sought by the mmﬁlﬂ&nﬁr

24, The cumplalnant%a% W@d ;;31

i. Direct the rﬂspﬂncfent to handﬂver p)ﬁysin:aj possession
of the apal'ﬁntmfand in pay an [h.!'rlt to be calculated
@21% per annum on account of delayed possession on
the total amount paid by the complainant from due date
of possession till actual physical possession,

il. Direct the respondent not to charge for any increase in
the sale area,
lii. Direct the respondent to declare that the terms and

conditions of the said agreement which are one sided
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unconscionable, unilateral, arbitrary, void ab inito,

illegal are unenforceable and not in consonance with act
and rules.

iv. Direct the respondent not to receive any alleged holding
charges from the complainant.

v. Direct the respondent to reimburse the GST, service tax

on BSF, HVAT, indirect EDC and IDC charges with
interest.

vil. Direct th-:
Mamten

r:t:u.'n]:lltg .
viil. Direct spondent q/l.li\?.&,s e.ca
on on 'gt}ﬁlﬂ Iﬂnﬁ'ﬂ# Ii# &]ﬁ ord

“main

ix. Direct the resp charge any Community

Buﬂdu?.flg%ﬂ Fﬂ NF{:} from the

compla inant. AR
| l"...
D.  Reply by the I‘egp&ﬂém:" \ *‘”‘ 7!_“);_ ‘31

25. The respondent has contested the complaint on the following
grounds:

i. That the present complaint was not maintainable, either in
law or on facts. It was submitted that the present complaint
is not maintainable before this authority. The complainant
has filed the present complaint seeking, inter alia, refund of
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ii.

various amounts, interest and compensation for alleged
delay in delivering possession of the apartment booked by
the complainant. That the present complaint is liable to be
dismissed on the ground that a complaint for compensation
and interest under sections 12, 14, 18 and 19 of the Act of
2016 was maintainable only before the adjudicating officer
and not this authority.

That complaint pertaining to refund, compensation and
'I_"_"ﬁ,ﬁghﬂn ble adjudicating officer

under section 71 of the'etaf 201 6, read with Rule 29 of rules

"r-:-n.in-q*r
of 2017and nuthptﬁu the Y.
liable to be di 1;&!‘@' his '-.-- and by itself,

mvh-ﬁ'ﬁﬂne At
thereunde . d‘ii\kﬁt
com pensa mteﬁsg

sections 12Hf JZ% dﬂ?éftﬁe
be filed only be Jiglg ' i cer under Rule-29 of
the rules of 2017, reé'ﬁ'wﬁauuﬁns 31 and section 71 of the
said act, an hﬂﬁfﬂﬁ% Uitho y. Therefore, it is ex-facie

obvious that the prEseﬁt cqmplamt lacks jurisdiction, and

was liable ta ﬁﬂ‘dubussegnhllﬁ‘llrﬁfﬂh}&mhr the legislature
has amended the Haryana RERA Rules and the amended

interest are to be decid

2 present complaint was

and the rules made
int pertaining to
grievance under

16 are required to

rules were notified vide notification dated 12.09.2019,
thereafter in a matter Hon'ble P&H High Court has stayed the
operation of said amended rules vide order dated
23.11.2019.
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v,

Ui‘l'

vil.

viii.

That most of the reliefs sought for are not amenable' under
the said jurisdiction. They can either be decided by a Civil
Court, DTCP or in a writ jurisdiction.

That this authority ought to have dismissed the present
complaint at the very outset, for the reason that the project
in question is neither registered under RERA nor is the same
required to be registered in view of rules of 2017,

That the respc.-ndenl: had applied the nccupahnn certificate

publication of the = 7.2017, and hence the said
project is not a% 1 idtherefore, this authority
has no iuns cﬁ hatso: ertain the present

complaint. 'ﬂmraﬁfter l tificate was issued
on06.12. Id‘Hﬂ he tummp EI:H'ISId El'élal}ﬂl’ the apartment
in quesl:mri !b atiﬁul:ﬂs.g 31, 6&32&1’ which was to be
paid in ms[a&ﬁ%p\ 5 :.'

That thereaﬁ:e il

respondent and the complainnat no.1. That vide letter dated
01.06.501 5 f%hcabie EDC stood
revised duwnwards tﬂ % /- pers and accordingly
adjusted l.’]'I'J&.aT'ﬂ U.EI Iinthia’lgﬂghﬁ :}fﬁé tﬁmplalnanrs

That vide letter dated 27.04.2017, respondent informed the
complainant about increase in the sale area of the apartment
by 125 sq.ft Consequently, the sale area of the apartment
allotted to the complainant measures 3725 sq. ft. The same
was done in accordance with the terms of the agreement.

That on 22.6.2017, respondent informed the complainant
vide its letter dated 22.6.2017 that as per the provisions of

Page 14 of 49



ﬁ HARERA
== GURUGRAM Complaint No. 6381 of 2019

Haryana Value Added Tax Act (HVAT) 2003, the advances
received against the sale of the apartment in question are
liable for payment of Value Added Tax (VAT). It was also
informed that due to uncertainty around the levy of VAT on

such transactions, no VAT was charged but now the tax
position has been made clear and such transactions are
subject to contractors to discharge their due VAT liability at
the reduced rate of L05%. It was further informed that

pursuant to the sajd notification, the respondent has

: PR AR
discharged VAT liability amour

amount received fe nt during the financial
year 2012-2013and w of the above, since
VAT being a'sts : 1 to reimburse an
amount of és:.;Sé.IEDMd}r

against which 'pa " jésuf’fgd' to be made by the
. & REGY.,
complainants. In the'bmafaﬁmﬁ‘é it may be submitted that

the cﬂmpla%ai.a ﬁe%ﬁdﬁa&nt of virtually all
' i

instalments}_ e

xi. That thereﬁ.&'ﬁi‘.uﬁ& é@h@%&ﬂ#ﬁﬁlﬁnued to make
payment as demanded by the respondent on achieving the
relevant construction milestone, however the payments have
been made belatedly. As such, all issues relating to EDC/IDC,
increase in sale area, HVAT are all barred by estoppel.

xii. That the respondent completed the construction of the
apartment and applied for obtaining occupation certificate
for the same vide application dated 21.4.2017. However, the
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xiii,

Xiv.

DTCP dept. delayed the process and occupation certificate for
the apartment in question was granted on 06.12.2017, after
delay of approx. 8 months. That on receipt of the occupation
certificate dated 06.12.2017, respondent offered possession
to the complainant on 7.12.2017 subject to payment of the
outstanding amount and completion of necessary
documents. Along with said letter, the respondent had
enclosed the statement of a-:r.:uunl:. demand notice, statement

of wvarious charges-,” cluding towards stamp duty,
d lega fees. Since the complainants
' tanding amounts and

a reminder dated
2 ___d*_, O

nmfnr ki ssession but to

on receipt of the
sent a legal notice

e first-time raising

ect to demands towards the
increase in H ﬁﬂws %: Enr delay which
according tu the cnmp'lam&ntis ul EI"-"EJ]IJE'E]] Rs. 324,000
for the delaﬁf ap12 “lﬁlﬂﬁ 'in_ﬁi!'g ﬂ’réi‘k:hfl he complainants
requested for refund of the amounts paid to the respondent
with interest at the rate of 24% along with Rs. 10 lac as
compensation for extreme stress and mental agony.

That the said legal notice was duly replied by the respondent
on 02.07.2018 stating that the complainants were always in
the knowledge of the terms of the agreement. It was stated it
was only on the completion of construction and on receipt of
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the occupation certificate, the possession was offered. It was
inter-alia clarified that the compensation for delay has been

credited to the respondent in accordance with the terms of
clause 10 of the agreement wherein respondent with 48
months including 6 months grace period was subject to force
majeure and timely payments of instalments by the
complainants. With respect to the increase in area, it was
agreed between the parties that as per clause 8 of the

apartment ﬁmg‘tiunﬁiﬁi‘;ﬁ:ﬂ . . |
That instead_of the itions given:
legal nutint}ﬂém@lénagts%
take the |
constrained mk;ﬁ}:q‘ﬁmiﬂﬁgﬁﬁfed 06.09.2019 to the

=
complainants for Wtstandmg dues and for

taking pnss qh E B :_;?
That pursuant to the nal notice dat 9.2019 issued by

the respondent,. the ‘complalharits issued an email dated
05.10.2019 raising wvarious objections towards illegal
demand for increase in super area, maintenance charges,
illegal ad-hoc charges, demanding one sided maintenance
agreement etc. It was further stated that the project had no
drinking water supply, electricity, drainage and
sewerage connections from the concerned state agencles at
the time of offer of alleged possession. It was further stated
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Xvii.

that the possession has been offered of an incomplete and
unhabitable project due to incomplete roads, non-
operational club house, no existing common facilities ete, and
there was inordinate delay in completion of the project and
also that grossly insufficient compensation is given.

That the said email of the complainants was duly responded
by the respondent by email dated 11.10.2019 stating that the
respondent as a customer ::Ettl:rir: organisation have always

-'l'

replied to the querie;. ai isec

- nid resolved the concerns. It

o clu oof that the apartment
in question h?ﬁflgae}‘f% istructed as ﬁ% e sanctioned plans
and is read Qr ccupa?lﬁm‘fﬁms als phasized that the

b e
final finishing of the be possible upon

realization 5? LJI 1*

possession. \k‘w‘i‘&cﬁ
payment obligat

the notice of

payment plan bindin ies and so that thereafter
a formal Inﬁu;@) %mananged. It was
also stated that as pﬁr'ihe agreed terms, the developer has
the right tﬂdgﬁiﬂ.ﬁ i:ﬁﬁ“;pr)tilgt? htphntéi-#ﬂd the allottee has
no right to claim that the whole project should be ready at the
time of offer of possession of the apartment in question. Witl
respect to the payment of delayed compensation, it was
mentioned that the said payment has been adjusted paid as
per the terms of the agreement. The respondent further

pointed out that best in class club/ facilities have been
provided and the same are available for use to the allottees.
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xviil.

Xix,

xxd.

That it was once again requested to pay the balance dues and
take possession. That instead of clearing the outstanding
dues and taking possession of the apartment, the
complainants filed the present complaint raising concerns
which were duly replied by the respondent,

That the complainants who are seeking possession despite
being offered possession in order to unjustly enrich himself
by filing the instant frlvulnus complaint. That the
complainants deiay: Xi

which were due on o sessiun, In fact, even as on
date, the comp rTI# l.g diled to make complete
payment. As lates! nent of account dated
07.01. Eﬂzﬂ;ap wnt fﬁﬁ 28, %xlncluding delayed
interest is !fl:m :{ue ﬁﬁ-ﬂn;qi ﬁluﬂe

been sent to ta -

and after g 2 '_*- 5 raised by the

J

i il \‘."?‘
. 1:.(-""}
5 set out in the agreement

were ac:e;H ﬁ( the complainants
agreed and undertook to cgggl,ufuus!y ly with the same,
Therefore, Hletqmtlfilhahﬁ'ﬂ'e évg’Md by estoppel in

raising any grievance qua the same,

complainant, b _
That the terms and

That after fully satisfying themselves with regard to all
aspects of the project including but not confined to the
capacity/capability of the respondent to successfully
undertake the construction, promotion, implementation of
the residential project, the complainants had purchased the
said apartment in question.
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xxii.

Nxiii.

HARERA

That the complaint is also liable to be dismissed for the
reason that the apartment in question was sold and the
apartment buyers’ agreement was executed on 26.12.2012,
i.e. prior to coming into effect of the Act and the rules. As such,
the terms of the agreement would prevail and govern the
payment of the delay compensation, if any, to the
complainants,

That as per agreed terms uf the apartment buyer agreement

guestion within 42
approval of t

approval of

India for mm&ﬂfl?ﬂ,tfﬂjf* %-' ;
whichever Eim‘l ["&QVE\

lver's agreement,
iod"). Further the
months grace period.
of the Ministry of

respondent

b

Environment and an‘?ﬁmﬁ'ﬁnted on 27.12.2012. It was

also in the ﬁ f%j% that as per agreed
terms of the buyer's ag;reg_m{e% su ;uec to force majeure
conditions &s_ﬂbﬂ‘ufld(’tﬁg}émjﬂﬁsﬁth timely payment

of instalments by the complainants, the estimated date of

handover of possession of the apartment in question to the
complainants would have been on or before 27.12.2016.
Since the complainants failed to adhere to their only
obligation under the agreement, ie. of making timely
payments and since the time period for handing over of
possession was conditioned on timely payment of
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XXiv,

xxvii.

instalments, in the present case, question of delay cannot
even arise.

That it was specifically mentioned in the agreement that
interest @ 18% per annum shall be levied on delayed
payments and that in the event of delay in payment of
outstanding amount along with interest, the allotment was
liable to be cancelled and earnest money along with delayed

.....

That without admittin ;.;.‘ wledg;mg in any manner the

truth or legality uj&ﬁ;ﬂl?‘aﬁpns lévelled by the complainant

and without of the respondent,

it is submi ed on account of
the followi ég 5015 d the power and
control nfti; 2 Tespofi

That there w, presence of force

majeure events

NoTE HLU M
apartment i.e. one month-an-aecount of several bans imposed

by NanunalM @-hﬁ Pﬁ;‘ﬁ activities in Delhi
NCR and one m-:?nth on ac emonetization policy
an nuuncﬂd'l.wﬁaﬂ nEIndl adueta wh'lﬂ'l ha ur and material
was not available for carrying out construction activities.
Further it was submitted that the delay in construction of the
apartment is not on the part of the respondent, but due to
delay caused by the contractor of the project.

That the respondent had awarded the warks of Civil
(Structure, Finishing), Mechanical, Electrical, HVAC and
External Development Works, including provisional sum
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xxviii.

items on design and build basis for construction of the project
in question to Larsen and Toubro limited ("L&T") vide a work
agreement dated 07.02.2013 ("work contract”). It was
submitted that L&T submitted a proposal for construction of
the project on 29.09.2012, environmental clearance was
granted on 27.12.2012, the respondent awarded work
contract and executed agreement dated 05.02.2013. The
commencement date of thE :nntra{:t was 09.01.2013 and the

completion date Wﬂ&ﬂ 6. L&T is a well-known
construction company "-,‘ S @ ungst the most experienced
companies for co 1S 5. The respondent has a

genuine case/ﬁ'\]ﬁ: a

caused by ﬂxp— ntra.r:tﬂ: of the proje '- The respondent
should not B&pﬁnlshed’fuc tﬁe:'ﬁ\hys which were beyond its
control. 'l'- :

That the nqﬁ #}S‘HEW $ j
impacts the ahw ettt
i

works. It was allnl:te“é}-hﬁ&ﬁhe”mmplainaut who by their

conduct, Ieﬂdﬂ Rﬁ :m, and then turn
around and allege default e developer. Such conduct
cannot be ﬂﬂj;&i;aﬁliﬁ-eik[r despite all' this, in case the

respondent is made to suffer further losses, it would resultin

account of delay

gross injustice and inequity. The respondent, despite all
difficulties, completed the construction of the
apartment/tower in question applied for the occupation
certificate and obtained the OC dated 06.12.2017.
Subsequently, the respondent has offered possession of the
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NKIX.

XK.

apartment in question to the complainant vide notice of
possession dated 08.12.2017.

That the other allegations raised by the complainant towards
the revision in sale area, payment of GST and EDC and 1DC
etc. are totally false and frivolous, the same are in accordance
with the terms and conditions of the agreement as agreed
between the parties. That it was evident from the entire
sequence of events, that I'I:‘.:I- illegaﬂty can be attributed to the

respondent. The allegatic * led by the complainant qua

the respondent are Iy baseless and do not merit any

consideration by r.l-l‘l,s?guﬁimit;,r "
That the rﬁpmﬂlﬂ ﬁ&#‘iﬁ‘lﬁiﬁ;ﬂacm rdance with the

the r&spundﬁg’l;{t fa

apartment Em-} allver posses:
stipulated time peﬁﬁd-waﬁif ’ festly false and baseless.
Moreover, ﬁnﬁ‘%& ﬂ]%?fn?@%the complaint are
also barre lby Iunitatfﬁn at_disputed and complicated
questions a% Fiet are in@&j[ i-.h‘guﬂ Lqutre leading of
evidence and cannot be decided in summary proceedings

under the Act and the rules thereunder. Hence, the present
complaint cannot be decided by this authority.

That the complainant has purchased the apartment, in
question as a speculative investment. The complainant never
intended to reside in the said apartment and has admittedly
booked the same with a view to earn a huge profit from resale
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of the same. Thus, the complainant was not bona fide

“allottees” under the act and the rules but are "investors”.
The complainants are the resident of C-302 Caitriona
Apartment, behind Ambience Mall, Ambience Island
Gurugram, Haryana-122002 (address mentioned in the
present complaint) are investors, who never had any
intention to buy the apartment for their own personal use
and has now filed the pra.-sent complaint on false and
frivolous grounds, Th.g W ants are not entitled to any

relief as prayed for. The present complaint is nothing but

X, prejudice t oresaid preliminary

: E Cﬂtnrﬂ'f the %p ndent that unless
the quesl‘ﬁ:n, of m:aimajnaﬁl , El st decided, the
res;mndenli alght not to be called uj hon.to file the reply on
merits to the ‘E mplaint, this %u r _' g filed by way of

. | .
abundant caution -".-,-_s*i" berty to\file'Such further reply as

I#

E

may be neces:sar}r. complaint was held to be

mamtalnah gs !_S l_{xA
26, Written arguments and rejoinder on behalf of the complainants
were also filed re'lta?ﬁishﬂ l%eiﬂtarddnd;: iﬂa}e:] in the complaint

and contravening the pleas of the respondent/builder,

27. Written arguments on behalf of the respondent were also filed
reiterating his version as stated in the reply and contravening the
pleas of the complainants.

2B. Copies of all the relevant documents have been filed and placed on
the record. Their authenticity is not in dispute. Hence, the
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complaint can be decided on the basis of these undisputed

documents and submission made by the parties.

Jurisdiction of the authority

The respondent has raised preliminary objection regarding
Jurisdiction of authority to entertain the present complaint. The
authority observes that it has territorial as well as subject matter

jurisdiction to adjudicate the present complaint for the reasons

S R

W
-4

given below. ‘!}}’ ,%:
E.1 Territorial jurisdictior .J’ &
s LAY
As per notification no.1/9 7-1TCP'dated 14.12.2017 issued

by Town and E'f_-'-_?.' iing D ik t t, Haryana the
jurisdicti of | iegulatory  Authority,
j ion yana B A‘E&;H{F pulatory ority,

Gurugram shall bgn‘h reﬁu - dis :1 et for all purposes. In the
I { | £ |

present case, the ME l Iﬁs‘ ated within the planning

area of Gurugram d\h@h - thority has complete

territorial jurisdiction tu‘ttﬂa.l“_ with th &,m“nl:f:ump!aint

E. 1l Suh]m-malj:iﬁcz E!
Section 11(4)(a) %ﬁ‘?{iﬁd promoter shall

be responsible tui ti;pg -:.L%e as per whhﬂ; for sale. Section

11(4)(a) is reproduced as hereunder:

Section 11{4}{a)

Be responsible for all obligations, responsibilities and
functions under the provisions of this Act or the rules
and regulations made thereunder or to the allottees as
per the ugreement for sale, or to the association of
allottees, as the case may be, till the conveyance of all
the apartments, plots or buildings, as the case may be,
to the allottees, or the common areas to the association
af allottees or the competent authority, as the case may
be;
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The provision of assured returns is part of the builder
buyer’s agreement, as per clause 15 of the BBA
dated........ Accordingly, the promaoter is responsible for
all obligations/responsibilities and functions including
payment of assured returns as provided in Builder
Buyer's Agreement.

Section 34-Functions of the Authority:

34(f] of the Act provides to ensure compliance of the
obligations cast upon the promoters, the allottess and
the real estute agents under this Act and the rules and
regulations made mereunder.
S0, in view of the pmﬂsinna of thE Aﬂt quoted above, the authority
e P
has complete jurisdiction to dem-::'le me complaint regarding non-
compliance of uhhgatiu ns by the prumnter leaving aside
compensation which is to he declded h}r the ad]udlcatmg officer if
F ol .r , T e,

pursued by the r:umplamants ata Iater Etage "Zi\

Findings on the uh]ecﬂuns ﬁised Iur the respondent
F.I Objection re

The respondent h?ﬂf_fu _
complaint is not malﬁmﬁhh ﬁ‘ fhﬁﬂh’!mﬂalnant have filed the

present mmplmn befor R r and the same is
not in amended 212 tly wrong as the

complaint has béen_addressed Iu--_ﬂlﬂfauﬂ'lﬁ# and not to the

that the present

adjudicating officer. The authority has no hesitation in saying that
the respondent is trying to mislead the authority by saying that the
said complainant is filed before adjudicating officer. There is a
prescribed proforma for filing complaint before the authority
under section 31 of the Act in form CRA. There are 9 different

headings in this form (i) particulars of the complainant- have been
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provided in the complaint (ii) particulars of the respondent- have

been provided in the complaint (iii) is regarding jurisdiction of the
authority- that has been also mentioned in para 14 of the complaint
(iv) facts of the case have been given at page no. 5 to 8 (v) relief
sought that has also been given at page 10 of complaint (vi) no
interim order has been prayed for (vii) declaration regarding

complaint not pending with any other court- has been mentioned

complete. Althou l
proforma CRA h this

required under Gﬂ 'I:lavt bugn .;furh;llsﬁe

enclosures, Eeply

complainant to file co strictly will serve no

purpose and it w vitia f the authority or
can be said to HAR Lm the established
principle of nal:ui‘al y{ﬁt;ﬂe W:}gﬂt@ ge::hn]ca]itles will
delay justice in the matter. Therefore, the said plea of the
respondent w.rt rejection of complaint on this ground is also
rejected and the authority has decided to proceed with this

complaint as such.

F.II Objection regarding jurisdiction of authority w.r.t. the buyer's

agreement executed prior to coming into force of the Act
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Another contention of the respondents is that in the present case

the flat buyer's agreement was executed much prior to the date
when the Act came into force and as such section 18 of the Act
cannot be made applicable to the present case. The authority is of
the view that the Act nowhere provides, nor can be sg construed,
that all previous agreements will be re-written after coming into
force of the Act. Therefore, thn;_ provisions of the Act, rules and
agreement have to be reacI”and | interpreted harmoniously,
TR

However, if the Act has provided for dqg;ajjng with certain specific

) AN

provisions/situation in a seeclﬁc{particular manner, then that
£ /RTINS \

situation will be dealt with in accordance with the Act and the rules
IS TS S gy

after the date of coming into force of the Act and the rules.
141 I K k 1<)

Numerous provisions of the Act save the provisions of the
AN R NEENYS

agreements made between the buyers and sellers. The said
S S T S
contention has been uEhe_ld in the landmark judgment of
™
Neeikamal Realtors Suburban Pvt. Ltd, Vs. UO] and others, (W.P
o AW VAW l-{ /[
2737 of 2017} which provides as under: -

“119. Under{the-provisi h%&w‘ ' .{?ﬂi;d ij:y in handing
over Elh‘r’ﬂ'ﬁ\ér%‘n ule” be un%y m the date
mentioned in the agreement for sale entered into by the
promater and the allottee prior to its registration unger
RERA. Under the provisions of RERA, the promater is given
a facility to revise the date of completion of project and
declare the same under Section 4. The RERA does not
contemplate rewriting of contract between the flat
purchaser and the promoter...,

122, We have already discussed that ahove stated provisions gf
the RERA are not retrospective in nature. They may to
some extent be having a retroactive or quasi retrogetive
effect but then on that ground the validity of the provisions
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of RERA cannot be challenged. The Parliament is
competent enough to legislate law having retrospective or
retroactive effect A law can be even framed to affect
subsisting / existing contractual rights between the
parties in the larger public interest We do not have any
doubt in our mind that the RERA has been framed in the
larger public interest ofter a thorough study and
discussion made at the highest level by the Standing
Committee and Select Committee, which submitted fts
detailed reports.”

Also, in appeal no. 173 of 2019 titled as Magic Eye Developer Pvt.

Ltd. Vs. Ishwer Singh Dﬂh{p‘u in order dated 17.12.2019 the

"!u' 1 "|. B

Haryana Real Estate Appell -r_" {tibunal has observed-

“#4. Thus, keeping in ."-'.'_- i ,-ji,-,—, Hforesaid discussion, we are

of the considered-apinjo th 7 g vLﬂﬂnsﬂfﬂreAﬂﬁre
guasi retroge .-, ﬁ:_ ,l, neration and will be
ropiicabig h;a-.. u”lw'q [_HUE gntarag into even
rig ur'.ﬁﬂﬂﬂ: 7 WIEre (g

IrDCALs -.iﬁi pn. Hence in
case of defay in the ﬂierfww af pi bssess jon as per the

|i.|'1rr_ Jil"q

terms % pnditions of the agreement -fh- = the allottee
shall en'jg = {1 -: =5t/ el rr ssession charges
on the re I- able rate of fnterest as p .i,ﬁ, in Rule 15 of
the rules @ & .ﬂ, r,., ' L** sonable rate of
compensate ; -.' t for sale is liable

to be ignoréd, 5
The agreements are sa -. el ﬁhv{g% cept for the provisions

which have been ﬁaﬁhﬂ f}"’lﬂ r,itisnoted that
the hutlder—buyer ments have een exﬁed in the manner
that there is no #rsuﬁé lllt mméﬂu;e to ﬁegunate any of the
clauses contained therein. Therefore, the authority is of the view
that the charges payable under various heads shall be payable as
per the agreed terms and conditions of the agreement and are not
in contravention of any other Act, rules, regulations made

thereunder and are not unreasonable or exorbitant in nature.
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F.I0I Objection regarding entittement of DPC on ground of

complainant being investor

The respondent has taken a stand that the complainant is an
investor and not consumer, therefore, it is not entitled to the
protection of the Act and thereby not entitled to file the complaint
under section 31 of the Act. The respondent also submitted that the
preamble of the Act states that Ithe Act is enacted to protect the

interest of consumers of the real estate sector. The authority
T

& '::E' &
observed that the responde 1}- § eorrect in stating that the Act is
) AU
enacted to protect the inte ﬁf._,_*_;i;:_;._g_ is of the real estate
sector. It is settled prinefpl ' etatian that preamble is an
< ' \¢

introduction of a _ean ain ai of enacting
1

:’ j- | | k| f

eé'same-time pr atﬁhf'hé‘gngt used to defeat

%’Jéthéﬁ[l%;; glti tinent t
% . Furthermore, 5 pertinent to

NN B P

=
g
promoter if the p ter ve iolates any provisions of
the Act or WIESMRE:&( er. Upon careful
perusal of all mw @'@ﬁ ﬁsﬁ\;f}:arﬂnmt buyer’s

agreement, it is revealed that the complainant is buyer and it paid

a statute but at

the enacting pro

note that any aggri mplaint against the

total price of Rs. 2,20,95,267/- to the promoter towards purchase
of an apartment in the project of the promoter, At this stage, it is
important to stress upon the definition of term allottee under the

Act, the same is reproduced below for ready reference:

"Z{d} “allottee" in relation to a real estate project means
the person to whom a plot, apartment or building, as the
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case may be, has been allotted, sold fwhether as freehold
or leasehold] or otherwise transferred by the promoter,
and includes the person who subsequently acquires the
said allotment through sale, transfer or otherwise but
does not include a person to whom such plot, apartment
ar building, as the case may be, is given on rent;”

In view of above-mentioned definition of "allottee” as well as all the

terms and conditions of the apartment buyer’s agreement executed
between promoter and complainant, it is crystal clear that the

complainant is allottee(s) as I:hE Sl.il.'l]EEt unit was allotted to them

having a status é!';ﬂr‘ ves'fnn%— * Mahatashtra Real Estate
g aﬁ 9 in appeal no.

Thus, the conten m nribeing an investor
is not entitled to nds rejected.

Findings of maamﬁrm» oh The ﬂﬂeﬁcr]s sought by the
complainants:-

(i) Direct the respondent to handover physical possession of the
apartment and to pay an amount to be calculated @21% per
annum on account of delayed possession on the total amount
paid by the complainant from due date of possession till
actual physical possession.
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36. In the present complaint, the complainant intend to continue with
the project and is seeking delay possession charges as provided
under the proviso to section 18(1) of the Act. Sec. 18(1) proviso

reads as under.

“Section 18: - Return of amount and compensation

18(1). If the promoter fails to complete or is unable to give
possession of an apartment, plot, or building, —

Provided that 'ﬁ'ﬂum does not fntend
withdraw from he shall be paid, by the
promoter, intergst | oy month of delay, till the
handing o such rate as may be
prescrigig Jﬂ-—

37. Clause 10.1 of tliaa%pﬁrtn‘i‘aﬁl:éhwgr pent provides for

handing over of @E?smn ;uﬁ:l lsireﬁrb?luc%l;z#?nw.

1.1 "Subject to Force Majeure, timely payment of the
Total Sale Consideration and other provisions af this
Agreement, based upon the Company's estimates as per
present Project plans, the Company intends to hand over
possession of the Apartment within a period of 42 (forty
two] months from the date of approval of the
Building Plans or the date of receipt of the approval
of the Ministry of Environment and forests,
Government of India for the Project or execution of
this Agreement, whichever is later ["Commitment
Period”). The Buyer further agrees that the Company
shall additionally be entitled to a time period of 180 {one
hundred and eighty) days (“Grace Period”) after expiry of
the Commitment Period for unforeseen and unplanned
Praoject realities. However, in case of any defoult under
this Agreement that is not rectified or remedied by the
buyer within the period as may be stipulated, the
Company shall not be bound by such Commitment
Period.”

38. Builder buyer's agreement is a pivotal legal document which should
ensure that the rights and liabilities of both builders/promoters
and buyers/allottees are protected candidly. Builder buyer's
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agreement lays down the terms that govern the sale of different

kinds of properties like residentials, commercials etc. between the
buyer and builder. It is in the interest of both the parties to have a
well-drafted agreement which would thereby protect the rights of
both the builder and buyer in the unfortunate event of a dispute

that may arise. It should be drafted in the simple and unambiguous

apartment, plotorb

buyer/allottee in ?a‘?;r f

The counsel for the complainant requests for directions to the
i~ ray i kL I=)
promoter for handmg over of the possession as more than 95%

\eEZNT NN Nrer
amount has a]read]f hEEﬂ de usited and after adjustment of DPC
B S

amount, the paid anmun_l: will far exceed the total consideration
amount and hence, there deelay handing over of the
-8 /A L7 W RF N
possession. The ARs of the promoter informs that the occupation
certificate for theiﬂ]ﬁﬁr ;;l_l'll;:-l_'_l'lil@'ljﬂ- ;p?t_SF_tﬁE complainant is
situated has already been obtained on 06.12.2017 and offer of
possession has already been made on 07.12.2017. The ARs of the
promoter agrees to hand over the possession subject to execution
of conveyance deed. The promoter is directed to hand over the
possession of the unit within one month and thereafter conveyance

deed will be executed in next one month. The payment, if any, due
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towards the complainant shall be made after adjusting the delayed

possession charges and calculating the interest at equitable rate
from due date of possession i.e,, 27.06.2016 till offer of possession
plus two months ie, 07.02.2018. The promoter will allow
inspection of the unit after fixing the date and time in a week's time.
Admissibility of grace period: The promoter has proposed to
hand over the possession of l:hg_sald unit within period of 42

¥ o ||"' L
s
y

months from the date of approvalio

valof b
& :j:-"" R
Nl Rt e

be entitled to a %a peri ulf Iﬂh day? {pﬂ unforeseen and
unplanned proj
agreement was ex

has been calculated fromdateof envirdnment clearance. Therefore,

the due date o 0 DOSSES:
HAR
27.06.2016. Thereis neither anything

~ % |

been argued during the | pi‘ugiL _&ﬁl@qf@;ﬁ{qhﬁm show that any

unforeseen and unplanned realities have occurred. Thus, the grace

mes out to be

or the same have

period is disallowed.

Admissibility of delay possession charges at prescribed rate of
interest: The complainant is seeking delay possession charges,
however, proviso to section 18 provides that where an allottee does

not intend to withdraw from the project, he shall be paid, by the
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promoter, interest for every month of delay, till the handing over of

possession, at such rate as may be prescribed and it has been
prescribed under rule 15 of the rules, Rule 15 has been reproduced
as under:

Rule 15. Prescribed rate of interest- [Proviso to section 12,

section 18 and sub-section (4) and subsection (7) of section

19]

(1)  For the purpose of proviso to section 12; section 18: and
sub-sections (4) and (7) of section 19, the “interest at the

rate prescribed” sho [l 5y 'ﬂj.e State Bank of India highest
marginal cost of lending rate +2%.:

Provided that in eg ‘stute Bank of India marginal
cost of lending rate oL j' s not in use, it shall be
replaced by suth ding rates which the
State Bank' gf T to time for lending

legislation under
the provision of rule the prescribed
rate of il‘ltﬂl’ﬂst.L | ermined by the
legislature, is reas followed to award

the interest, it will ens all the cases.

Consequently, a te Bank of India ie,

Mmmgkm (in short, MCLR)
as on date ie., Eiﬁﬂﬂp\iqﬂ{[ﬂ@ !Agg’algc&q’g%, the prescribed
rate of interest will be marginal cost of lending rate +2% e, 9.30%.
The definition of term 'interest’ as defined under section Z(za) of
the Act provides that the rate of interest chargeable from the
allottee by the promoter, in case of default, shall be equal to the rate

of interest which the promoter shall be liable to pay the allottee, in

case of default. The relevant section is reproduced below:
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“[zm) “interest” means the rates of interest payable by the
promoter or the allottee, as the case may be.
Explanation. —For the purpose of this clause—

(i] the rate of interest chargeable from the allottee by the
promeoter, in case of defoult, shall be equal to the rate af
interest which the promoter shall be liable to pay the
allottee, in case of defoult;

(1} the interest payable by the promater to the allottee shall
be from the date the promoter received the amount or any
part thereaf till the date the emount or part thereof and
interest thereon is refunded, and the interest payabie by
the allottee to the promoter shall be from the date the
allottee defoults Ir;pmtm the promoter till the date
it is paid;” SRR

Therefore, interest on the dela

'Ents from the complainants

respondents/prom

the complainants
5|

In view of the above-mentioned fEl_Cl”‘S the authurit}f calculated due
imy A B8 0 BN

date of possession as per clause 10.1 of the unit buyer’s agreement

VANl T RN WSS
which states that the ossession of t ofthe a ent was proposed to
e A ﬂw

be delivered within 42 months from the date of environment
clearance excluding‘ grrj‘ie IP{nid ‘, 1a;h::h Fl:'{:rmes out to be
27.06.2016. The authurlt},r :a]luws DPC at the prescnbe.d rate of
interest. Accordingly, the cumplainanl is Entiﬂed for delayed
possession charges as per the proviso of section 18(1) of the Real
Estate Regulation and Development Act, 2016 at the prescribed
rate of interest i.e, 9.30% p.a. for every month of delay on the
amount paid by the complainant to the respondent from the due
date of possession i.e., 27.06.2016 till offer of possession plus two
months i.e., 24.02.2019 as per section 19(10) of the Act,
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(if) Directthe respondent to not charge for any increase in the sale

darea.

The clause 8.6 of the apartment buyer agreement delas with the

above-mentioned relief and the same is reproduced below for

ready reference:

8.6 "While every attempt shall be made to adhere to the Sale
Area, In case any changes result In any revision in the Sale
Area, the Company shall advise the Buyer in writing along
with the commensurate increase/decrease In Total Sale
Consideration based, however, upon the BSP as agreed herein.
Subject otherwise to the terms and conditions af this
Agreement, a maximum of 10% variation fn the Sale Area and
the commensurate varfation in the Total Sale Considera tion is
agreed to be acceptable to the Buyer and the Buyer
undertakes to be bound by such Increase / decrease in the Sale
Area and the commensurate Increase/decrease in the Total
Sale Consideration. For any Increase/decrease in the Sale
Area, the payment for the same shall be required to he
adfusted at the time af Notice of Possession or immediately in
case of any Transfer of the Apartment before the Notice of
Possession or as atherwise advised by the Company.”

The authority uhseii:ﬁ.\thﬁt W he time of offer of
O P L O

possession had incrmﬁﬁné@mﬂm& e flat from 3600 sq. fi.

to 3725 s5q. ft. Tiit al =-- natign and justification. The

area of the said 5'531 he increased b 10% i.e,, 465 sq.
= | Fi

ft. The mspandeﬁ-ﬁ:é_iﬁ@iﬁtg_ ﬁ.__Mh}r 125 sg. ft. In

other word, the area of the said unit is increased by 3.47%. Though

—

the respondent is entitled to charge for the same at the agreed rates
being less than 10% as was agreed between both the parties upon
but only after giving details of increase in the super area and that

too in accordance with the plans approved by the competent

authorities,
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(iii}) Direct the respondent to declare that the terms and

conditions of the said agreement which are one sided

unconscionable, unilateral, arbitrary, void ab initio, illegal are
unenforceable and not in consonance with act and rules.

49. The complainant has not disclosed about the unfair clauses in the

complaint. So, this relief can't be allowed as well as the respondent

is directed not to charge anyﬂ*nmg whir:h is not part of BBA.

rE ) J"i' .l
a ?ceive any alleged holding

il
1 f .+I'.I 1 ‘“"'-.
50. The developer having received the sale consideration has nothing
/B S ESERETINSN
to lose by holding Pussessinn uf the allotted flat except that it would
::"'F {3 4k) & & jLdr '11:.-1
be required to maintain thE a arlment Therefore, the holding
121 i i bk 1<
charges will not be Ba}rable to the developer. Even in a case where
\NI1 T 0N NTeE)
the possession has heen deia]fed on account of the allottee having
WS, DS
not paid the entire sale consideration, the developer shall not be
S —
entitled to any holding charges though it would be entitled to
o BFAW Mo D N
interest for the period thE pa}'ment is delayed. Also, holding
Fa - ™ A R A

charges shall alse not be charged by the promoter at any point of

time even after being part of agreement as per law settled by the
Hon'ble Supreme Court in civil appeal no. 3864-3889 /2020 dated
14.12.2020,

(v] Direct the respondent to reimburse the GST, service tax on

BSP, HVAT, indirect EDC and IDC charges with interest.
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As per the clause 10.1 of unit buyer agreement, the due date of

possession is 27.06.2016 which is prior to 01.07.2017 [date of
coming into force of GST). The delay in delivery of possession is the
default on the part of the respondent/promoter and the possession
was offered on 07.12.2017 by that time the GST had become
applicable. But it is settled principle of law that a person cannot
take the benefit out of his_ own wrong/default. So, the

4 __ to charge GST from the

complainant/allottee as the liabilityy'6f GST had not become due up

Scheme proposed rx., 3l Sts

mention herein tha:\ ] hargﬂs, taxes et cetera
are paid by the authorities/State
Government anH g REHAH‘WEEEI by the
respondent. Thuiiﬂ;pﬁi{; -ﬂq\lﬁ%%ﬁtﬁhﬂer on the part of
the respondent.

As per schedule V of the unit buyer agreement, EDC & IDC were
included in total sale consideration. An amount of Rs.12,06,156/- is
being charged as EDC and Rs. 96492/- as IDC. Therefore, the

respondent is justified in demanding EDC & IDC as it is included in

the total sale consideration.
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(wi) Direct the respondent to not charge any ad-hoc charges and

car parking charges,
While executing the unit buyer agreement, the payments against
the allotted unit were to be paid by the allottees as per “Schedule-
V", Though the claimants are stated to have paid Rs. 3,326/- on the

basis of demand raised by the respondent builder under the

heading like dual meter cha?es (Rs.150/-), piped connection

- ) -

(Rs.135/-), FTTH charges olar power charges (Rs.64/
), ECC charges (Rs.1,74 part of “Schedule-V”
as agreed upon b it of entering into
apartment buye % en thing in apartment

the headings mentioned earli T 3 such'a situation though the

complainants paid a stmi’of Rs. 3,326/ ofi the basis of demands

raised by the bu b I:h -?? aﬂeﬂ is liable to be
refunded to the

55. As far as issue r%rgl{n_g’ plaﬂgéﬁ ir:pu’qpﬁ;gl,%m authority is of

the opinion that open parking spaces cannot be sold/charged by
the promoter both before and after coming into force of the Act.
However, as far as issue regarding covered car parking is
concerned where the said agreements have been entered into

before coming into force the Act, the matter is to be dealt with as
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per the provisions of the builder buyer's agreement subject to that

the allotted parking area is not included in super area.

In the present complaint, the respondent has charged Rs.
8,24,720/- towards covered car parking as per payment plan
annexed with BBA. The clause 3.4 of BBA deals with car parking use

charges which states that it shall be mandatory for the buyer to pay

“It shall be mam:‘utnr]r for ti'ie Ewe'.r‘ to pay a one-time fixed
charge for the exclusive use of the Cor Farking Space(s})
designated for the Buyer within the Group Housing Colony as
mentioned in Schedule V attoched hereto (“Cor Parking Use
Charges*). Such Car Parking Use Charges are a part of the
Payment Plan, are distinct from the BSP of the Apartment, are
recoverable in such manner and at such time as stipulated in
the Payment Plan and are non-refundable If the Apartment is
transferred by the E'uyer to any third party at any time.”

In the instant mattér, was allotted to the

complainant videailqpne,]}t Iq};tq' g i 12 then as per the
payment plan, thﬂ'&&:dh“i‘@ﬁhﬂf um of Rs. 8,24,720/-

on account of mgk_pﬁ.;'gi:}g eh%iﬁf-mﬂ-th’ﬁmpeqee had agreed to

pay the cost of covered car parking charges over and above the

basic sale price. The cost of parking of Rs. 8,24,720/- has been
charged exclusive to the basic of the unit as per the terms of the
agreement. The cost of car parking of Rs. 8,24,720/- has already

been included in the total sale consideration being one of the
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components and the same is charged as per the buyer's agreement.

Accordingly, the promoter is justified in charging the same.

(vii) Direct the respondent to not charge any Intertest-Free
Maintenance Security Deposit ([IFMSD) from the
complainant.

As per the schedule V of the builder buyer agreement, the total sale

consideration includes an amns_l.'l_!'_j_t‘ of Rs. 3,60,000/- as Intertest-

e same is a one-time
deposit and is pai possession) to the
builder by the huH m&jg ount to ensure
availability of funds Uéﬁ% @(::ki_\ }g\ﬁ w pay maintenance

charges or in case of any unprecedented expenses and keeps this

amount in its custody till an association of owners is formed. IFMS
needs to be transferred to association of owners (or RWA) once
formed.

In the opinion of the authority, the promoter may be allowed to

collect a nominal amount from the allottees under the head "IFMS”.
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However, the authority directs and passes an order that the

promoter must always keep the amount collected under this head
ina separate bank account and shall maintain the account regularly
in a very transparent manner. If any allottee of the project requires
the promoter to give the details regarding the availability of IFMS

amount and the interest accrued thereon, the promoter must

=i

charging Intertest-Free Mai ru nan '{-,' Security Deposit (IFMSD)

from the complainant.

| m& ..
(viii) Direct the respot -.- Nol o ask the complainant to sign on

¥ Rl
one sided -E‘ ofted line, “arbitrdry |\ and  unjustified
“maintenan ity-supply application
[agreement r.g .
r e

The Act mandates 1 tat the developer will

be responsible for provi g the essential services,

on reasonable r.:h thgmaintenance of the
project by the gﬁﬁm 1 1.37 read with
clause 15.5, 15.6 1&, !,EJ,T:’ p@\ﬁﬁuﬁ: gﬁmment provides
the clause for maintenance charges. The relevant clauses are

reproduced below for ready reference:

1. xxxvil, "Maintenance charges” shall have the meaning as preseribed in
sub clause 15.5 hereunder.

15.5 "The Buyer hereby agrees and accepts that provision of such
maintenance services shall at all times be subject to timely

payment of costs, charges, fees and expenses for the same [by
whatever name called), including but not being limited to

payment of fixed as well as varigble consumption-linked
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charges for electricity, water and other periodic maintenance
charges as determined by the Maintenance Agency
("Maintenance charges') payable as per the Maintenance
Agreement in the proportion that the Sale Area of the
Apartment bears to the total sale area of all the apartments in
the Project. Such “Maintenance Charges shall be over and abave
the Holding Charges as described herein and will become due
fram the date of Notice of Possession, irrespective of whether
the “Maintenance Agreement is executed by the buyer or not."

15.6 "The buildings, plant. equipment, machinery and other assets at
the Project provided for Comman Services and Facllities,
Community Building and maintenance services may loan

insured with an Indian ingurer against usual risks by the
Maintenance Agency o b it:"‘f" il the owners of the project
and the premium co i é__:#_;" be payable as part of the
Maintenance Charges."HoWeven the insurance of personal
belongings, fixtures, fittings and bther property of the Buyer
inside the Apark x ,H‘ e responsibility of the Buyer.
The Buyer she Lﬁ‘} g ar permirito b done any act or thing

P14,
el

] Ter

which may' P"ﬁ ":':".ff:"'.r':."'f' e nsurance policy(ies)
purchased igndhe Maintenonce Agency ‘g Which may lead ro
imposition Jof fadverse specifie;conditiang” warranties and
deductibles.by the i rEr-g :ﬂm" ny neredse in premium
cost in respect ther uﬁd i :‘ premium cost
attributa

af the B

Buyer,"

!

&to any act of omissiol -- compmission on the part

<0, e dic cpd gy e ey b

W' ¥
‘t "":"l-. : o Wl

15.7 “The Buyer shall pay the Maintenance Deposit in accordance

with the Payment Plan as provided in Schedule VI attached
hereto and undertakes to make further contributions to the
Maintenance Deposit, when necessary and upon demand of the
Maintenance Agency,” ™ " 54 K Wi W
Ll 1ML IAASsYTARNA
15.8° If the Buyer transfers the ownership of the Apartment by way
of sale, gift or will or any other instrument to any person, upon
Jurnishing of appropriate proof of transfer to the satisfaction af
the Maintenance Agency, the Maintenance Deposit and CESD
shall be duly credited to the account of the transferee.”

61. Inthe present case, the respondent has demanded charges towards
maintenance of Rs. 3,05927/- through demand cum notice of
possession letter dated 07.12.2017. Generally, AMC is charged by

the builders/developer for a period of 6 months to 2 years. The
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authority has taken a view that the said period is required by the

developer for making relevant logistics and facilities for the upkeep
and maintenance of the project. Since the developer has already
received the OC; its ample time for a RWA to be formed for taking
up the maintenance of the project and accordingly the AMC is

handed over to the RWA. However, the respondent shall not

demand the advance maintenance charges for more than one (1)

qo-piar ey

08.02.2008 and 28 of 2012 issued by DTCP. It is

submitted that -‘.‘IH & agreement defines
CBFC and the same claus
1(xiv) “CBFC"s Wﬁn ‘j s and sxpuiioe
for furnish il ﬁ e by the Buyer as

part of the Total Sale Consideration In respect of the Apartment

and as specified in the Payment Plan attached hereto;
As per the schedule V of the builder buyer agreement, the total sale
consideration includes an amount of Rs. 2,06,180/- as Community
Building Furnishing Charges (CBFC). Therefore, the respondent is

justified in demanding CBFC as it is included in the total sale
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consideration as mentioned in schedule V of the builder buyer

agreement,

On consideration of the documents available on record and
submissions made by both the parties regarding contravention of
provisions of the Act, the authority is satisfied that the respondent
is in contravention of the section 11(4)(a) of the Act by not handing

over possession of the subjec’t unit wiﬂ'lln the stipulated time as per
.’ v I

-g' f clause 10.1 of the buyer’s
.'.f .-"‘1
agreement executed be “, ﬁ*’

2red within a period

possession of the boo gih Jé;uw deli

of 42 months fro c& dal:el"ﬂfm:ﬂ
grace period of f E

possession come @t‘gﬂ, |
n | f &/

Section 19(10) of the Act uhhgates the allmiees to take possession
WS L B oS
of the subject unit within 2 months from the date of receipt of
ol e

occupation certificate. In the present complaint, the occupation
-4 /A BF RPN

certificate was granted by the competent authority on 06.12.2017,
* i F %I o | L L]

The respondent offered l:he possession of the unit in question to the

the said agreement. By

parties on 26.12.2012,

arance excluding

of handing over

complainants only on 07.12.2017, so it can be said that the
complainants came to know about the occupation certificate only
upon the date of offer of possession. Therefore, in the interest of
natural justice, the complainants should be given 2 months' time
from the date of offer of possession. This 2 month of reasonable

time is being given to the complainants keeping in mind that even
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after intimation of possession, practically they have to arrange a lot

of logistics and requisite documents including but not limited to
inspection of the completely finished unit, but this is subject to that
the unit being handed over at the time of taking possession is in
habitable condition. It is further clarified that the delay possession
charges shall be payable from the due date of possession ie.,
27,06.2016 till the expiry of 2 mnnths from the date of offer of
possession (07,12.2017) whith r:t:-ms out to be 07.02.2018.

hand over the
1./interest at prescribed

Accordingly, the ﬂ;ﬁ
section 11(4)(a)
<
the respondents is es
il ﬂ ossession plus two
A 2 :

i ™ | P
Directions of the au authority J[_FR Ai \ J’]
Hence, the authority hereby passes this order and issues the

following directions under section 37 of the Act to ensure
compliance of obligations cast upon the promoter as per the
functions entrusted to the authority under section 34(f):

i. The respondent is directed to hand over the possession of

the unit within one month and thereafter conveyance
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deed will be executed in next one month. The promoter
will allow inspection of the unit after fixing the date and
time in a week's time.

The respondent is directed to pay interest at the
prescribed rate of 9.30% p.a. for every month of delay
from the due date of possession i.e,, 27.06.2016 till offer of

possession plus two mnnths Le,07.02.2018 as per section

The payment, if any, due towards the complainant shall be
4 /AR BN

made after an:ljustm g the delayed possession charges and
% 1 = . ™~ N R "

calculating the interest at equitable rate from due date of

it St

possession i.e, 27.06.2016 till offer of possession plus two
months i.e, 07.02.2018.

The promoter shall not demand any extra charge which
are not part of BBA or otherwise legally not payable by the
allottees, However, holding charges shall also not be

charged by the promoter at any point of time even after
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being part of agreement as per law settled by the Hon'ble
Supreme Court in civil appeal no. 3864-3889,/2020 dated
14.12.2020.

vi. The respondent was not entitled to charge GST from the
complainant as the liability of GST had not become due up
to the deemed date of possession as per the agreement.

vii.The complainants pald aisum of Rs. 3,326/- as ad hoc

charges on the hasng uf demands raised by the builder but
(53] TER L0
the amount sn received is liable to be refunded to the

2 SR
e,w )

68. Complaint stands ﬁ du

69. File be consigned 2gis
ﬁ T H I )

t:<::|I!:L]:i].mrﬂml:s+

Vi) - X ‘ &
(Vijay Kumar Goya . p KK Hﬁii':ﬁ:rfwai]
Member .q = 1.}""" Chairman
Haryana Real Estate Regulatory Authority, Gurugram

Dated:EZ.IE.EﬂIH A R F RA

JUDGMENWPLQADE I\|0 225
GURUGRAM
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