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2 GURUGRAM Complaint No. 5577 of 2019
BEFORE THE HARYANA REAL EST ATE REGULATORY
AUTHORITY, GURUGRAM
Complaint no. : 55770f2019
Date of filing complaint 11.12.2019
First date of hearing 11.02.2020
Date of decision 22.12.2021
|
L. | Gopal Krishan Arora (HUF)
R/o:- C-1/17 Rana Pratap Bagh,
New Delhi-110007 Complainant
1. | M/s Experion Developers %&Eﬁgﬁ
Registered office: F-9, 1stf Pia:.:a 1,
Flot no. 7, MLLU, Se-:r.nt HI [1
New Delhi-1100 ?JS ''''' -p Y ;‘ X Respondent
CORAM:; ]

| Dr. KK. iihandelm@_

Shri Vijay Kumar E:g.m} ,

Member

‘? Chairman |

APPEARANCE: | _. | | /<

e
‘-.
-

Shri Rahul Dubey [m‘tq o W S

- F

Complainant

Ms. Sarjita Kundan AR anE’Hf. Banftz_:f*ﬂnnﬁr
Thakur AR

The present complaint has been filed by the complainant/allottee

- w ' . | Respondent

under section 31 of the Real Estate ( Regulation and Development)

Act, 2016 (in short, the Act) read with rule 28 of the Haryana Real
Estate (Regulation and Development) Rules, 2017 (in short, the

Rules] for violation of section 1 1(4)(a) of the Act wherein it is inter-

alia prescribed that the promoter shall be responsible for all

obligations, responsibilities and functions under the provision of
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the Act or the rules and regulations made there under or to the
allottee as per the agreement for sale executed inter se.

Unit and project related details

The particulars of unit details, sale consideration, the amount paid

by the complainant, date of proposed handing over the possession,
delay period, if any, have been detailed in the following tabular

form:

| 5.No.| Heads
1. | Project name and Iucatlﬂ;q 'l' chants, Sector - 112, Gurugram
Z. | Projectarea > 25 + 11.189 acres + 0.2 acres
3. | Nature ofthe p . i
4. | DTCP license ﬂ'ph

I:i-.'

5. |RERA regm @;ﬂf
registered

I

ugl:u 0.08.2019
E‘l ﬁhﬁd 28.08.2017
. i 2019

. - :|
4 BB01, tower WT = 07

6. Unit no.
(Vide provisional allotment letter on
page no, 26 of the complaint)
. Size of unit 2650 sq. ft.
B. Revised unit 2802 sq. ft.
(page 69 of the complaint)
9. | Allotment letter 31.07.2012

(page no. 26 of complaint)
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10. | Date of execution of 26.12.2012
buyer's agreement (page no. 30 of complaint)
11, | Total Sale Consideration | Rs, 2,23,84,584/-
(annexure-L vide applicant ledger
dated 07.01.2020 on page no. 81 of
reply)
12. | Total amount paid by the | Rs. 2,12,68,095/-
complainant (annexure-L vide applicant ledger
dated 07.01.2020 on page no. 81 of
reply)
13. | Due date of delivery of 27.06.2016
PUSEEEfSI'ﬂn [23 per clausenity Jzi ated from the date of EC
10.1 of buyer's . jexcluding grace period
agreement, 42 months ,.:m!& R EDERD
from the date of approyal +0
of the Building Plans or f A NG .
the date of re W thefSilaaiae (N
approval of Ehf‘:fﬁfﬁé 3;1';? d‘g\
of Environme d  yramba s p &
forests, Gu!,étn entof \ | \
India for the praject or | =
execution of this | | i
agreement, whichever is.
later] YaAa'l
14. | Date of Building plz
approval
15. | Environment clearance
| age no. 87 of reply)
16. | Offer of Posses NA12,
. ) fﬂl‘!ﬁ“?ff“! tﬁ ﬁgﬂ no. 72 of reply)
Invalid offer of possession
17. | Occupation Certificate 24.12.2018
As per information provided by DTCH
18. | Grace period utilization | As per the clause for possession, the
company shall additionally be
entitled to a time period of 180 days
("Grace Period") after expiry of the
commitment period for unforeseen
and unplanned project realities. But
the respondent has neither contented
in his reply nor in the court regarding
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the unforeseen and unplanned
praject realities, Therefore, the grace
period is not allowed.

19. | Delay in handing over the | 2 Years 7 Months and 28 days
possession from due date
of till the date of
occupation certificate
plus 2 months ie.,
24.02.2019

B. Facts of the complaint

3.

That on 31.07.2012, the Eau:l apartmenl: was initially allotted to
Mrs. Gunjan Agarwal and " ‘HI;‘ ﬁ__f"

‘Dheeraj Sanghi jointly and an
apartment hu}rer HEI‘EEME-I EE 12.2012 was executed

L

between them and lh& mgpﬁﬁi&:%ﬂ*ﬁhe said apartment was
transferred to the 4 'ﬁg dorsement dated

in the terms & congitioris. | | | i f
That at the time nf"qﬁi} f&n&er fa Jﬁfq‘.f’ ;ﬂe complainant, the
respondent had duly a‘ssu‘raﬂtm;wﬁkfant that it would hand

over the pussessl;if the s;i% Aln the stipulated
time period and a _ terms of the said
agreement dated 26: 1? 31113 om or b-eﬁnx-e ﬂﬁ.ﬂ-ﬁ 016.

That the r:-::rnplalnérrit duly made all’ pa}rh'.ienll'.‘; "E ime as and when
demanded by the respondent without prejudice to its rights. Till
date the complainant has paid more than sum of Rs, 2,15,08,016/-
for the said apartment. Even after taking more than 100 per cent
payable cost of the apartment, the respondent has not till date

completed the construction of the said apartment and the said

project, as promised.
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That the complainant for the first time after more than four years

from the date of the said agreement the complainant received a
communication dated 28.04.2017 from the respondent informing
about purported increase of the sale area of the said apartment by
152 sq. ft. i.e, from 2650 sq. ft. to 2802 sq. ft., without specifying
any calculations/justification for the same. That prior to the said
communication there was no whisper or communication
whatsoever from the Respondent regarding the purported increase
in the sale area. Ad mittedly..-ﬂfi%#{hitra ry, unilateral and illegal
increase was without .E;:.:;:iz;_;- and knowledge of the
ﬁtr_‘%fﬁnq!:iunmnlatiun of the

complainant and is m'TrfEaF y
provisions of Act, rules and the Haryas ‘Apdrtment Ownership Act,

-4

1983. The total mt: ﬁﬁnsidgiﬁiﬁiihwas E[rﬁaﬁy demanded and
received infhefufg;._tjﬁte from the tﬂrﬁplairﬁﬂ. Fhe complainant
immediately ralsﬁzﬂfé}ﬁ{get{ung to the atg;ﬁ jucrease in sale area
o t "
j .:.,@.

¥ -
vide email dateé.,_" gg?&ﬁza{t?;
calculations nfareas:“ﬁn'

Is and basis of

Se#ki

unilaterally altered the d&mﬁqﬁ @d‘sﬁ u_f%ale area”,

That the complainant received acr;'_gﬁ}ﬁ_lj'_aa?ea 29:0912{]1? from the

respondent raising an illegal demand for a éurﬁﬂ;‘ Rs.11,91,748 on
account of the alleged said illegal increase of sale area of the said
apartment. The complainant vide email dated 15.10.2017. dul y
objected again to the said illegal demand and sought justification
for such arbitrary increase of the sale area,

That the respondent in order to justify the said purported increase
has attempted to rely upon a wholly one sided and unconscionable
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clause in the said agreement vide its email dated 16.10.2017, The

complainant thereafter met with official of the respondent and
pointed  out  various other deficiencies in the
construction/development of the said apartment and the said
project. The respondent persisted with giving vague and
contradictory replies to the pointed queries of complainant
regarding basis of alleged mcrease in sale area. That as per
respondent’s own represen':'. ‘ -. is a loading of over 70%

on the carpet area of the a ,-_--'2 ment " nr which no justification or

b Wdﬁnt despite repeated
requests. =

=/
That the respo ndeﬁt vf‘!th out aﬂ;lrleﬁﬂingme F rns raised by the
complainant fro "Hlil& to ﬁm% qld | dated 08.12.2017

informed the cnmﬁI\a&tﬁn{ ﬂut ﬁie -,TEE had received the

the said apartment,
respondent also z;ir : sf poss
purported the final ﬁa’ﬁm‘n&ht*{-\ Mékﬁhnd{ng a sum of
Rs.41,70,692/- to be paid on or before 08.01,2018 after giving a

purported and unreasonable adjustment of abysmally low amount
of Rs.1,98,942 towards delayed compensation which was duly
objected by the complainant.

That the offer of possession and the demand raised by the

respondent was wholly illegal and unlawful, as neither the said
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dpartment nor the said project was complete in all respect as per

the specifications of the agreement, the complainant made several
visits to the site, met with the officials of the respondent and while

sharing pictures of the of the incomplete work at the said project

duly communicated his concerns, inter-alia;

I The 24-meter approach road was only about 60%
complete.

ii.  The clubhouse beifig himlem

i, Work on other 12
iv. The internal mﬁﬂs afeinﬂjet}hg!y etc.
v. The Sk}wﬂﬂw

.lﬂ- F

far from
That the said ms w&e PFHé

03.01.2018. The mmﬂhmanr u #ﬂugh ils of the alleged

increase in sale arei‘ﬂﬂmﬂdﬂﬂﬂ({%ﬂ/actual area etc, The
N

respondent did nr:rt pa:.r any- head 1ﬁ"the said concerns of the

g
complainant and F? ﬁf .._‘. ﬂ% I]}:.%IE gave a vague
reply. . ™

II o r"
That the pussessmn was offered wrthnul: mmpletmg the

construction only to escape from the liability to pay penalty for late
delivery of possession. The said act of offering possession without
completing the apartment amounts to unfair trade practices. It is
also pertinent to note that the complainant made each and every
payment to the respondent, under protest without prejudice,

except the payment on account of alleged increase in sale area, The
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complainant has also brought to the attention of the respondent

that the actual area being offered to the co mplainant is actually less
than the area promised in the agreement.

That the said occupation certificate was obtained fraudulently as
the development works in the said project have not been completed
50 far. The said occupation certificate is liable to be withdrawn and
the concerned authority may initiate an inquiry as to how such

. h-" .!"' r-'-"'

certificate was procured fra “_. .,__,,. the respondent. Despite

demands of the mmplainan;, the documents submitted at the time

of applying for sal¢*ﬁmﬂ
provided to the fega aina'ifn.::m 0
certificate prnﬂ#t ta the cumplammt;s nn%t ¢

\2.\ (LLI1L)e

That the responde tu.prﬂw an arch ﬂ &ﬁf’uﬁn:ate vide email

dated 03.02.2018 wh Wwﬁ’ d does not have any

calculannnfexplaﬁt?nfﬂ:ew?m Wg the illegally
revised sale area. The ﬂéﬂﬁa%romnﬁle said one sided

agreement is whallynpr&asunable anﬂﬂmrampiainam cannot be

the said project.

compelled to pay anything accordingly. There is no justification at
all provided by the respondent as to in what manner the said
alleged revised sale area has been apportioned to the apartments.

That the complainant had several rounds of the correspondence,
telephonic conversions and also made site visits and was shocked

to notice large number deficiencies in the construction and
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development of the said dpartment and the said project which were

also brought to the notice of the respondent several times including

vide email dated 14.06.2018, inter-alia.

a. Incomplete apartment and project,

b. apartment and project was/is not habitable due to
incomplete internal roads, non-operational club
house, non-existing common facilities, half-built

approach road wh@ ﬂﬁa;snt connect to any main

. |-
-Ia.||‘l EH
--n-

i *4;.._; -

’ —I',‘_;- '

areas etc.,,
f. the n:higtu miikﬁ}mw is ready only
fur to next tower.
Acces's hﬁun&hhxt{t&ﬁrﬂ;ﬂ&tﬂd as work is in

progress and movement beyond that point s
potentially dangerous and may cause injury and harm
to visitors,

g grossly insufficient compensation amount, calculated
at an abysmally low rate, offered for delay in

completion on the basis of unconscionable clause of
the said agreement,

Page 9 of 50




ﬁ HARERA
&2 GURUGRAM Complaint No. 5577 of 2019

h. excess amount received account of EDC & IDC which
has not deposited with the concerned authority;

L. illegal demands of ad-hoc charges like dual meter,
piped connection, PHE, FTTH, solar Power and ECC
charges;

J. since the delay was solely caused by the respondent,
therefore the complainant cannot be called upon to
pay any GST;

k. notobtaining :-f:aﬂ eg) ular ﬁunnectjnns from the state

sewerage, ef

L signingpﬁtbgt’ﬁlf&i
apphﬁ;uuriffnr sup;pﬂ}r aflem?,
m. for ﬂut ghariug ﬁetﬂllgﬂ'é‘npje %

L :
0. even the sale E?EHM&IIH than as given in the

Ll
agre H 2r
p. illega de andii:lf ma njgng_:_'tmc arges in advance for

the nhﬁ!ﬂu.ﬁte‘am
4. appointment of maintenance agency, etc.
r. non-registration of the project with the authority.
16. That despite reminder emails dated 19.06.2018 and 26.06.2018,
the respondent failed to redress the grievances of the complainant
and sent stereotype replies on 18.07.2018 and 09.10.2018 without

redressing the specific queries raised by the complainant.
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That the complainant was constrained to file RT1 application dated
14.05.2019 to the Directorate of Town and Country Planning,
Harayana, Chandigarh. On 30.09.2019 the complainant received
the response of the said RTI application. As per the documents
received from Directorate of Town and Country Planning,
Harayana, Chandigarh and presentations of the respondent it has
transpired that across 7 towers which covers 460 units, the total

alleged sale area or being + ondent is 16,53, 422 sq.ft.,

whereas the actual achieved FAR 6f7 towers is 12,78,154 sq.ft. It is

. ’h
apparent that there }i@ﬁ W’ﬁy W 5,2685q.ft. has been
provided by the ,i?gyﬁdehﬁﬁﬂ% répeated follow ups and

requests of the c?lg?lfinanhﬁl{‘théﬁ ﬂisret , Tespondent in grave
contravention to saﬂtff,-n 14 of the Act is selifng area more than the
approved sanctio Iﬂ"‘- ]F].m;t pla’l!/ only, the gullible

customers like :umpiiﬂna‘ﬁthw#w-i but the respondent
has also played H ﬁug authg
relevant docume b8 Dofkaé:

= I LIS A J
wrap the mischieﬁ__:_an;l fre;'ud-j:]aﬁd-hyihhﬁggqn}ient upon several

All necessary and

respondent to un-

like the complainant.

That the complainant visited the said project lastly on 09.09.2019
and was shocked to see that all concerns of the complainant are not
addressed by the respondent, inter-alia, the boundary wall near the
tower 7 is still broken, construction work is still going on, the

project is still not habitable, ete. The respondent has not allowed
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the complainant to visit and inspect the said apartment after June
2018 and kept insisting on its illegal demands.

That the demand under the guise of Community Building
Furnishing Charges (CBFC) and Community Building Security
Deposit (CBSD) by respondent, as made in the notice of possession,
etc, is also against the licence No. 21 of 2008 dated 08.02.2008 and
28 of 2012 dated 07.04.2012 issued by the Department of Town

oLl -

and Country Planning, Han_u'l' 45

signed by the respondent with 't BWner of land, intending to set
o~ 'I'a ""r
up a Group Hnumng;ulea? o o P
! 4
&
That the respnndmgh rm?ﬁ&fm g unwarranted and

illegal demands a“fi" c::m;;ehpf ﬁﬁht&n ce icharges, holding
-
charges, GST (ear E;genﬂ;ehxgndm - Further, despite

various requests a d;a,m@ds :::W iled to provide the

details of, inter-alia, a‘;@_ h{r on areas, completion
certificate, stage |}|g of specific units,
other related |55|.£&5, &Eﬁ?ﬂi@?ﬁﬁ;e sale area has
allegedly increasi;-:_:l.-:;sj:-gj:ifﬂﬁg’;ir_i_gjﬂal“ il:rlﬁq tyl"{ea-::h unit as per
agreement vis-a-vis actual sale area being claimed, sanctioned
plans of the project and also the declaration filed, with competent
authorities, along with proposed areas etc at the time of applying
for sanction of plans, time line for completion of the entire project,

out of 200 plus buyers who have been offered possession in

December 2017, how many have actually taken possession, how
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many have actually moved in and when and details of the man
power at the project site etc,

That even after delay of almost 3 years, the respondent has failed
to offer the possession of the said apartment, complete in all
respect as per the specification of the agreement, to the

complainant till date. The respondent vide its letter dated

27.09.2019 had gone to the extent of mreatening the complainant
to cancel the allotment of 4 I'
complainant if it does not

o
respondent. The said bé_fl:ﬁ

replied by the co

was guilty of making v _-'51*.' | gain at'thé €ost of complainant and

others like him. Any
the agreement o uﬁ all such clause/s in

standard form aﬁzeprgenmmﬂg *i'Qtr.:p ;qw-tqlpup#mnnahle against

public policy, null and void ab initio, and unenforceable in law. It is

10F "'l'=

well settled in law that compensation offered by respondent under
the said agreement is insufficient /inadequate /miniscule as the loss
incurred by the complainant is much higher than what was

stipulated.
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Z3. That without satisfying its part of the obligations, the respondent
has had the benefit of utilising the complainant's payments, while
the complainant has been deprived of the same. The res pondent is
liable to forthwith offer possession of the said apartment to the
complainant as per the specifications contained in the buyer's
agreement along with charges/penalty/compensation for the

period of delay at least at the rate of 21% per annum with effect

Furthermore, the responden ..*=;:-; liable to compensate
complainant for the mental ag 1y, mentdl, torture, harassment.

stress, anxiety, fi :--..u-' 0ss ar

illegal acts and miﬁhfans af,tliu{ rTs’pﬁf‘rdent.i
24. That such acts n:@ﬂeﬁt ugera | ﬁ violation of the

mandate of RE DKQ;:EH\E cnmpl-etiun of the

project as per apprnvekﬁﬁiiﬁ:aﬁ@ﬁ s and in case any fraud

is committed by 3& ED"%EI{EBEI% not completed, the
homebuyers can

C. Reﬂefsnughthy(tl!;mn&]%p q;a ».f

23 The complainant has sought following relief(s):
i. Direct the respondent to handover physical possession
of the apartment and to pay an amount to be calculated
@21% per annum on account of delayed possession on
the total amount paid by the complainant from due date
of possession till actual physical possession.
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i,

il

iv,

V.

vil,

Viii,

IX.

Direct the respondent to declare that the offer of
possession made by the respondent is null and veid,
Direct the respondent to not charge for any increase in
the sale area.

Direct the respondent to declare that the terms and
conditions of the said agreement which are one sided
unconscionable, unilateral, arbitrary, void ab initio,
illegal are unenfurcea_l:gle_ and not in consonance with act

and rules.

Direct - 0 5
Aeay
i

A
Direct the

Mmiw ge any Intertest-Free
5 RE
Maintenance y—Defosit (IFMSD) from the

compl Rh

Direct the r&spundent not to ask i e mmplainant to sign
on one Sided, dotted line, xai’hitra.rj! and unjustified
‘maintenance agreement and electricity supply
application /agreement,

Direct the respondent to not charge any Community
Building Furnishing Charges (CBFC) from the
complainant.

D. Reply by the respondent
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26. The respondent has contested the complaint on the following

grounds :-

ii.

il

That the present complaint was not maintainable, either
in law or on facts. It was submitted that the present
complaint was not maintainable before this authori ty. The
complainant has filed the present com plaint seeking, inter
alia, refund of wvarious amounts, interest and
compensation for allegad delay in delivering possession of
the apartment bé ”:ﬂtE complainant. That the

an and interest under
he Act of 2016 is

g officer and not

That ::mig]hm; pprmmtng to rel'pnd', fampensatlnn and

interest are. nmw cahngnﬂ‘]r:er under
_q. i W

section 71 of e 29 of the Haryana

Real E _El ﬁ, nt) rules of 2017,
and nuT m E mplaint is liable
to be dismissed on this ground HIDI:' eand by itself,

o l¥) Jtihl ,J?_":,H Yam' ly?

That as per the provisions of the Act and the rules made

thereunder, it is mandated that complaint pertaining to
compensation and interest and/or for any grievance
under sections 12, 14, 18 and 19 of the Act are required to
be filed only before the adjudicating officer under Rule-29
of the Rules, read with sections 31 and section 71 of the
said Act, and not before this authority. Therefore, it is ex-
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Vi

vil.

facie obvious that the present complaint lacks jurisdiction,
and is liable to be dismissed in limine. Moreover, the
legislature has amended the Haryana RERA Rules and the
amended rules were notified vide notification dated
12.09.2019, thereafter in a matter Hon'ble P&H High
Court has stayed the operation of said amended rules vide
order dated 23.11.2019,

That most of the re}mrs suught for are not amenable'
under the said ju : " :

is the s
L v

2017. \B\ [ | | &
AN | |
That in the presery = ent had applied the
occupation cer A3 id pruje:t on 21.4.2017

=R
28.07.2 aid project'is not an ongoing

project £l1d ﬂlﬂi’?fﬂﬂﬂjﬁlhﬁm# lﬂs no jurisdiction

whatsoever to entertain the present complaint

flon of the Rules, i.e.

Thereafter, the occupation certificate was issued on
06.12.2017.

That along with this letter, demand was raised in
accordance with the construction linked payment plan
opted by the complainant, which was payable i.e, within
30 days of the booking application which was duly paid.
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viii.

The total sale consideration for the apartment in question,
was about Rs.2,0875550/-, which was to be paid in
installments as per the agreed payment plan. Accordingly,
the respondent kept raising demands on achieving the
relevant construction milestone against which payment
was required to be made by the original allottee,

That thereafter, agreement dated 26.12.2012 between

the original allottees a;ué the respondent as well as
;.: :ll

payment r&ceipt&@g VETe,
: '.' .:ﬁ" -"1 T

complainant. ﬂc:n dingly, pe

dorsed in favor of the

er raised qua these
aforesaid N '
term of the agreement.”

That vi:f#{ﬁ:téer dq'fe:té f?;ﬂ-tﬂbli;ﬂ,e :

angent informed the
complai Ihuht inqeﬂe in lie sale area of the
dpartmen 2500t Conse =' '. 3

th respect to any

the sale area of the

lafhant measures 2802 sq.
ft. The s a.d One the terms of the
agraemg Ei’:m %Eﬁﬂimmt to mention
that l:he.r"lﬁﬁunf k;sll', @Fﬁﬁiﬂf@ é cprstructiﬂﬂ of the
apartme nt and applied for obtaining occupation
certificate for the same vide application dated 21.4.2017
However, the DTCP dept. delayed the process and
occupation certificate for the apartment in question was
granted on 6.12.2017, after delay of approx. 8 months,

That on receipt of the occupation certificate dated
6.12.2017, respondent offered possession to the
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complainant on 08.12.2017 subject to payment of the

outstanding amount and completion of necessary
documents. Along with the said letter, the respondent had
enclosed the statement of account, demand notice,
statement of various charges, including towards stamp
duty, registration charges and legal fees. It was also
requested to clear the outstanding payments as per the
notice of possession. Thereafter, the complainant vide
email dated 14.02:2018, s

certificate sent to .

substantiate ._ ms; | ) porting details and
calculations. =5 T
x. That the receipt against which th yment has been

ds
been w AL g‘ﬁéml ri } ‘as ; isputed the claim
towards thealléged increase in‘sale Area. It was alleged
that the payﬁhi%fgﬁ mg@t;ﬁas towards all charges
on the basis of *p:?é’&‘ﬁrﬁﬁﬂ" area of 2650 sq ft In view

thereof, E'vés ﬁu@i&i é‘f Hﬁ%acelpl: issued and
Issue the eorrect re-ggmt.:f'-ha pnppqnﬁer;lhad sent another

1'|=.-r.|1inde[i'd-r:c:jl the 'f:mﬁpll.'}]'na_ﬂ m the outstanding

dues and to take possession. It may be pertinent to

made,plt:ﬁn.thepﬁ?ﬁi 't': ' ;@ ppropriation has

mention that the complaint in June/July, 2018 for the first
time raised issues with respect to illegal charges of GST,
HVAT despite payments being already made towards the
same as demanded by the respondent much earlier before
the offer of possession. The complainant also raised an
issue towards delay in completion of the project,
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Xi.

Xii.

insufficient compensation amount, which were never
raised earlier. It was once again reiterated by the
respondent that all concerns of the raised with the regard
to the said project, units and overall progress project site
have been clarified. Pursuant to the site visit, the
complainant vide its email dated 14.03.2010 again raised
the issues with regard to incomplete roads, project being
not habitable, illegal dema m:!l exaggerated demand of EDC

and IDC, alleged mainf ";:harges for facilities which

e and frivolous issues.

..hf account dated

ily addressing all concerns
but to no avail. The

tf the clauses had
executed. the agm;meﬁutfand ‘therefore, the relief being
claimed hyﬁlbutéthphiﬂaﬁt diﬁfnu%t talii into account the
contractual position and as such the relief claimed is not
maintainable before the authority.

That the complaint was alse liable to be dismissed for the
reason that the apartment in question was sold. As such,
the terms of the agreement would prevail and govern the
payment of the delay compensation, if any, to the
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Xl

complainant. It is for the reason that it is settled Jaw that
the Act and rules are not retrospective in nature.
Therefore, the application of the sections/rules of the
Act/rules relating to any clauses of the agreement
including interest and compensation, cannot be made
retrospectively. As such, the complainant does not have
any right whatsoever to claim any relief including
compensation under the Act and the rules thereunder. In

any event, in the present case; there is no question of any

1 Wil

event of J/ in paymunr., uf outstan
with in Eﬂ:ﬁ eaﬂntmfﬁt%ﬁs lia ]
earnest Eﬁiﬁy along with delﬁ' |

other appﬂiﬁi W’;@Bﬁe forfeited.
W

ling amount along
| be cancelled and
dyment interest and

That without edging in any manner
the truth or

10 e allegations levelled by the
nnmplaiHaM&th i:z Ahe contentions of
the respﬂndant. ft s I]t project has got
delayed ‘on’ hcthun't ﬂm reasons which
werefare beyond the power and ::untrn] of the
respondent. That there was certain delay on account of
presence of Force Majeure events, which occurred during
construction of the apartment i.e. one month on account
of several bans imposed by National Green Tribunal on

construction activities in Delhi NCR and one month on
account of Demonetization policy announced by Govt. of
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Xiv.

India due to which labour and material was not available
for carrying out construction activities,

That the delay in construction of the apartment is not on
the part of the respondent, but due to delay caused by the
contractor of the project. It is submitted that the
respondent had awarded the works of Civil (Structure,
Finishing), Mechanical, Electrical, HVAC and External
Development Works, ineluding provisional sum items on
design and build bas ':J &

'.-.‘rll:l-

question to Larsen and

' construction of the project in
jubro limited ("L&T") vide a

work agreen}atﬁ(h:;gé éiﬂﬁé,ﬂ}s{"wurk contract").
P N T

That L&T/ sub ttdﬂﬁzg@bsa
T FEHT STHE

project (OB £9.92012, Enyi
granted&[aﬁ :

contract 'a

nstruction of the

Clearance was

commen

completion d . L&T is a well known

cunstrujz e@mpany and ongst the most
experie E:;E 1 purposes. The

respundgi‘[ thas a LFQ%EF? Z_h\a‘!" q”ﬁy, if any, was on

AWIAYW
account E‘Fdei[i}}r caused by the contractor of the project.
The respondent should not be punished for the delays

which were beyond its control. The non-payment of
installments on time directly impacts the ability of the
developer to complete construction works. It was
allottees like the complainant, who by their conduct, lead
to delay in delivery of possession, and then turn around
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Xvi.

xvii.

and allege default on the developer. Such conduct cannot
be countenanced.

That the respondent, despite all difficulties, completed the
construction of the apartment/tower in question applied
for the occupation certificate and obtained the OC dated
06.12.2017. Subsequently, the respondent has offered
possession of the apartment in question to the
complainant vide ﬂl.'lti[l:-ﬂ-.ﬂtf possession dated 8.12.2017. It

= :r- 1=
is submitted l:hatnﬁ‘i %« allegations raised by the

the same @rgwﬁ.atmrdﬂncé tnﬂ‘l:h q-ms and conditions
of the agreement as agreed [g-eme &h parties.
e

That it y wdéntiﬁ'ﬁﬁn Iie ﬁnﬂ%ﬂhbuenm of events,

that no illegality gan o the respondent. The

: pplainant qua the
respondent a imﬂ% 25§ and do not merit any

consideration by, th ' ijm at it is submitted that
the resp&uﬁm:‘lﬁs iz Hlﬁ%ﬂ:‘dﬂnce with the
terms and E‘n-ndjﬂu‘ns uf:'EHE a"ﬁ;rth'léntluyers agreement

between the parties. Thore is Ho default or lapse on the
part of the respondent. The allegations made in the

complaint that the respondent has failed to complete
construction of the apartment and deliver possession of
the same within the stipulated time period, are manifestly
false and baseless. Apart from the aforesaid objections,
this authority may also consider the following objections,
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xviii.

which go to the root of the maintainability of the present
complaint. Moreover, most of the allegations made in the
complaint are also barred by limitation,

That disputed and complicated questions of fact are
involved which shall require leading of evidence and
cannot be decided in summary proceedings under the Act

and the rules thereunder. That the complainant has
pun:hased the apamqam, in quemnn as a speculative

e complainant, is
rg-DeIhi—llDﬂﬂ?
ntion to buy the

"
apamnenl\{ﬂ'ﬂlélr ﬁwﬁ per '#k and has now filed
the present cbﬁ@;% P

complainant is not ¢ to any relief as prayed for.

w:thuutHﬁ & %5 Rﬁninar}r objections

and the mtznﬁ mﬁp{gﬁ that unless the
questiun Ef AJ’rm}n"h::{na’ﬁm{’h first decided, the

respondent ought not to be called upon to file the reply on
merits to the complaint, this reply is being filed by way of
abundant caution, with liberty to file such further reply as

may be necessary, in case the complaint is held to be
maintainable.
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Written arguments and rejoinder on behalf of the complainant

were also filed reiterating their version as stated in the complaint
and contravening the pleas of the respondent/builder.

Written arguments on behalf of the respondent were also filed
reiterating his version as stated in the reply and contravening the

pleas of the complainant.

Copies of all the relevant documents have been filed and placed on

The responden

jurisdiction of a

Huthﬂritjf observes tl?.'1: Al asw

: ?‘
jurisdiction to adjudi Ieunt for the reasons
given below

E.1 Terrltulﬂalina’litél/l H{ I_‘ ﬁ{A

As per nunﬁcaun‘nm Mglﬁﬂﬂﬂﬂ?r’ﬂ&bﬂ ’.&-1- 12.2017 issued
by Town and Country Planning Department, Haryana the
jurisdiction of Haryana Real Estate Regulatory Authority,
Gurugram shall be entire Gurugram district for all purposes. In the

present case, the project in question is situated within the planning
area of Gurugram district. Therefore, this authority has complete
territorial jurisdiction to deal with the present complaint.

E.ll Subject-matter jurisdiction
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Section 11(4)(a) of the Act, 2016 provides that the promoter shall
be responsible to the allottee as per agreement for sale. Section

11(4)(a) is reproduced as hereunder:

Section 11(4)(a)

Be responsible for all obligations, responsibilities and
functions under the provisions of this Act or the rules
and regulations made thereunder or to the allottees as
per the agreement for sale, or to the association of
allottees, as the case may be, till the conveyance of all
the apartments, plots or buildings, as the case may be,

to the allottees, or the cany non greas to the association
af allottees or the com H:J; guthority, as the case may
IIJ'E'..' e pgd s e T

The provision of assuted ltirns is part of the bulider
buyer’s agre a5 per clays

issured; returns s pro Builder

ent. I\ -
<TS[ | -
nctionsofthe Authoriy:
#la ]-,;'J: pravides to ERSUre ¢ ) -'r
OS5t Upon the promotas lottees and

Fi, '...' w‘a
50, in view of the gru;.;isinns %ftl;m ;:.ct geun%edﬁhuve. the authority
i .

has complete jurisdiction to decide the complaint regarding non-

compliance of obligations h?" the promoter leaving aside
L= i1 (B IR AV
compensation which is to be decided by the adjudicating officer if

pursued by the complainant at a later stage.

Findings on the objections raised by the respondent
F.I Objection regarding format of the complaint

The respondent has further raised contention that the present
complaint is not maintainable as the complainant have filed the

present complaint before the adjudicating officer and the same is
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not in amended CRA format. The reply is patently wrong as the

complaint has been addressed to the authority and not to the
adjudicating officer. The authority has no hesitation in saying that
the respondent is trying to mislead the authority by saying that the
said complainant is filed before adjudicating officer. There is a
prescribed proforma for filing complaint before the authority

under section 31 of the Act in fqrm CRA. There are 9 different
by,
headings in this form (i) particula :- -tlm complainant- have been
‘:l’ -
provided in the complaint (ji) pa ~::"ru rs of the respondent- have
' i‘ 't'.-

been provided in the complaint (iil] (s ng jurisdiction of the

autharity- that ha valso mention dln 14 of the complaint

(iv) facts of the tﬁﬁ 1ave h,ﬂ-gn mf&?'ai pagena. 5 to 8 (v) relief

sought that has % ﬁen’ % i é.f omplaint (vi) no
-- il

Ir-'
declaration regarding

interim order hasbee

L!

complaint not pending }. ith any ¢ her. tou - has been mentioned
in para 15 at p “CO articulars of the fees

already given unziﬁ%ﬁ.m at have already
been available m{g]}; @j&{ @@}@jqﬁﬁ-{é’i@&aﬁnn part is also
complete. Although complaint should have been strictly filed in
proforma CRA but in this complaint all the necessary details as
required under CRA have been furnished along with necessary
enclosures. Reply has also been filed. At this stage, asking

complainant to file complaint in form CRA strictly will serve no

purpose and it will not vitiate the proceedings of the authority or
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can be said to be disturbing/violating any of the established

principle of natural justice, rather getting into technicalities will
delay justice in the matter. Therefore, the said plea of the
respondent w.r.t rejection of complaint on this ground is also

rejected and the authority has decided to proceed with this

complaint as such.

F.II Objection regarding jurisdiction of authority w.r.t. the buyer's
-

agreement executed prior to.¢o ning into force of the Act
o e sty
Another contention of the respondents is that in the present case
VI
the flat buyer's agreement was executed much prior to the date
SO AT
when the Act came into force and as such section 18 of the Act
fe7 : @ AP\
cannot be made applicable to the present case. The authority is of
il TN L 1=%)
the view that the Act nowhere provides, nor can be so construed,
\ 2N R i YA
that all previous agreements will be re-written after coming into
VRS T LSS
force of the Act. Therefore, the £rnﬂﬂnm of the Act, rules and
g RN
agreement have to be read and interpreted harmoniously.
Ll A RPAEDY AR
However, if the Act has provided for dealing with certain specific

pmv!sinns{simat@?n.__m a Ep:en:jl‘]f,’_pgrﬁ:;:ulhaf wlrﬁanner. then that
situation will be dE-EII: x'.-rith in aﬁ:nrda nce with the Act and the rules
after the date of coming into force of the Act and the rules.
Numerous provisions of the Act save the provisions of the
agreements made between the buyers and sellers. The said

contention has been upheld in the landmark judgment of
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Neelkamal Realtors Suburban Pvt. Ltd. Vs, UOI and others. (W.P
2737 of 2017) which provides as under:

"11%.  Under the provisions of Section 18, the delay in handing
over the possession would be counted from the date
mentioned in the agreement for sale entered (nto by the
promoter and the allottee prior to its registration under
RERA, Under the provisions of RERA, the promoter is given
a facility to revise the date of completion of praject and
declare the same under Section 4. The RERA does not
contemplate rewriting of contract between the flat
purchaser and the promoter....

122, We have already d". b :gbmu'e stated provisions of

the RERA are not retrespec

SPECive In nature. They may to
some extent be having'd retrat
effect but then gpthatgrolnd Bevalidity of the provisions

annot géd_“The Parliament s

33. Also, in appeal no. 1 s

: RE
Ltd. Vs. ishwer Singh Dahiya,in order dated 17.12.2019 the
st bR e
"34. Thiss, keeping Tn view our dforestididisébssion, we are
of the cansidered apinionthat the provisiafsiof the Act are
quasi retroactive to some extent in operation and will be

L pLET SN (EQ EET

Lransoction are still in the process of completion. Hence in
case of delay in the offer/delivery of possession as per the
terms and conditions of the agreement for sale the allottes
shail be entitled to the interest/delayed possession charges
on the reasonable rate of interest as provided (n Rule 15 of
the rules and one sided, unfair and unreasonable rate of
compensation mentioned in the agreement for sole is liable
ta be fgnored.”
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The agreements are sacrosanct save and except for the provisions

which have been abrogated by the Act itself. Further, it is noted that
the builder-buyer agreements have been executed in the manner
that there is no scope left to the allottee to negotiate any of the
clauses contained therein. Therefore, the authority is of the view
that the charges payable under various heads shall be payable as
per the agreed terms and mndu:mns of the agreement and are not

in contravention of any -other Act, rules, regulations made

thereunder and are not unreasonable o or exorbitant in nature.

1L_||.'-,|

Flll  Objection regardin #_ entit]ement of DPC on ground of

7D & PNl N\
complainant bein lmrestnr ety
E ma wud e\
The respondent has tal-:en a stand that the  complainant is an
il ~INIL I%)
investor and nntll consumer, therefore, , it is mI:t entitled to the
™ %1 I ';‘ -
protection of the Act and thereh}r not entitled to file the complaint
A L o> /S
under section 31 of the Act. The res£nndent also submitted that the
S
preamble of the Act states that the ﬁu:t is enacted to protect the

5 * B 1y
N r | F B } 'R

interest of consumers of the real estate sector. The authority
observed that the ;'?IEE?FF{#"E_ES-&?@#F“ 1Erfa}|;i13 that the Act is
enacted to protect the interest of consumers of the real estate
sector. It is settled principle of interpretation that preamble is an
introduction of a statute and states main aims & objects of enacting
a statute but at the same time preamble cannot be used to defeat
the enacting provisions of the Act. Furthermore, it is pertinent to

note that any aggrieved person can file a complaint against the
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promoter if the promoter contravenes or violates any provisions of

the Act or rules or regulations made thereunder. Upon careful
perusal of all the terms and conditions of the apartment buyer's
agreement, it is revealed that the complainant is buyer and he has
paid total price of Rs. 2,12,68,095/- to the promoter towards
purchase of an apartment in the project of the promoter. At this
stage, it is important to stress upon the definition of term allottee

_II]1|."

under the Act, the same is reprq roduced below for ready reference:

CEEEPTI
"2(d] “allotree” in re!'u grilg goreol estate project means
the person to u.-'h : a_ bullding, as the
case may be, he ald (whether as freehold

or leasshale the promoter,

ﬂu;qu;r.e.s the

and inciudeés. tf
said all a'tgxrpugh sale, bﬂnﬁ;‘ir&%‘ ise but
does not to wﬁﬁn-qu:ﬁ rtment
or buildi _p-
In view of above- IP&. ﬂﬂﬂﬂ nﬁnh n‘gla'l ; as well as all the

terms and condition '

between promoter a ¢ olair t clear that the
complainant is anallnttegcas.;h.gl su,pit was allotted to them
by the promoter. h&nﬁrﬁhﬁﬂ;&n%uﬁ g&nﬂfﬁﬂned or referred
in the Act. As pe{t@; ﬂ@nﬁﬂun gm;n {lm[gr 'sﬁtlun Z of the Act,
there will be "prnmnter-" and "allottee” and there cannot be a party
having a status of "investor”. The Maharashtra Real Estate
Appellate Tribunal in its order dated 29.01.2019 in appeal no.
0006000000010557 titled as M/s Srushti Sangam Develapers
Pvt. Ltd. Vs. Sarvapriva Leasing (P) Lts. And anr. has also held

that the concept of investor is not defined or referred in the Act.
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Thus, the contention of promoter that the allottee being an investor

is not entitled to protection of this Act also stands rejected.

G. Findings of the authority on the relief(s) sought by the
complainant:-

(i} Direct the respondent to handover physical possession of the
apartment and to pay an amount to be calculated @21% per
annum ¢n account of dela_ved possession on the total amount
paid by the complainar fra';mdue date of possession till

actual physical possession’
} ':' "'.lli-"'-n{'

37. L intend to continue with

- arges as provided
% . 18(1) proviso
."'_a
1

“.. compensation

te or is unable to give
o buflding, —

% HE& %ﬂﬂf intend to
paid, by the
P!'{J?Mﬂf m th of delay, Hil the
hanging: av ?@i@mwwh
presrnbed "
38. Clause 10.1 of the apartment buyer agreement provides for

handing over of possession and is reproduced below:

10.1 "Subject to Force Majeure, timely payment of the
Total Sele Consideration and other provisions of this
Agreement, based upon the Company's estimates as per
present Project plans, the Company intends to hand over
passession of the Apartment within a period of 42 {forty
two) months from the date of approval of the
Building Plans or the date of receipt of the approval
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of the Ministry of Environment and forests,
Government of India for the Project or execution of
this Agreement, whichever is later ("Commitment
Period”). The Buyer further agrees that the Company
shall additionally be entitled to a time period of 180 {one
hundred and eighty) days ("Grace Period") after expiry of
the Commitment Period for unforeseen and unplanned
Profect realities, However, In case of any default under
this Agreement that is not rectified or remedied by the
buyer within the period as may be stipulated, the
Company shall not be bound by such Commitment
Period,”

Builder buyer's agreement isa pivuta] legal document which should

lays down the term}- 'ha ! : % of different kinds of
properties like rf ., between the buyer
and builder. It is mter tnﬁhﬂﬁx the parties to have a well-

drafted agreeme e rights of both
the builder and bu ; avent of a dispute that may
arise. It should be dra g ipl nambiguous language

which may be unde man with an ordinary
educational hackdeiél ﬁ%’lmﬂn with regard
to stipulated ﬁmq:‘u%;whuf éujg¢$‘ﬁﬁﬁ&th}e apartment, plot
or building, as the case may be and the right of the buyer/allottee
in case of delay in possession of the unit

The counsel for the complainant requests for directions to the
promoter for handing over of the possession as more than 95%

amount has already been deposited and after adjustment of DPC

amount, the paid amount will far exceed the total consideration
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amount and hence, there is no reason to delay handing over of the

possession. The ARs of the promoter informs that the occupation
certificate for the tower wherein the unit of the complainant is
situated has already been obtained on 24.12.2018 and offer of
possession has already been made on 08.12.2017 before the date
of occupation certificate which is an invalid offer of possession. The

ARs of the promoter agrees to hand over the possession subject to
execution of conveyance deedé‘h | rnmnter is directed to hand
ki
over the possession of ?‘E unit within one month and thereafter
s 1' .l ¥ ll'd
conveyance deed will be executed in next one month. The payment,
720 TSN\
if any, due towards '?'J:E cumplmnant shall hif made after adjusting
=<7 o |
the delayed possession charges and calculating the interest at

A E Y N | -
| A | i

equitable rate from due date of possession i.e, 27.06,2016 till the
v\ N | [ -I::"

date of occupation certificate i.e., 24.12.2018 plus two months i. e,
NOOSNE 1 o
24.02.2019. The pmmute;h:vllll allow inspection of the unit after

fixing the date and time in a week 5 time
PR = VL W T 1 > ¥ W

hand over the po ss:pﬂsibh-rnf Ihf.' *sgid}'l,ﬁk wg‘t"un period of 42
months from the date of approval of building plans or the date of

receipt of the approval of the ministry of environment and forests,
government of India for the project or execution of the buyer's
agreement. [t is further provided in agreement that promoter shall
be entitled to a grace period of 180 days for unforeseen and

unplanned project realities. In the present complaint, the buyer’s
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agreement was executed on 26.12,2012. The due date of possession
has been calculated from date of environment clearance. Therefore,
the due date of handing over possession comes out to be
27.06.2016. There is neither anything on record nor the same have
been argued during the proceedings of the court to show that any

unforeseen and unplanned realities have occurred. Thus, the grace

period is disallowed.

however, proviso tu
not intend to wi | be paid, by the

promoter, intere ﬁ handing over of

possession, at s l:.r'ns ﬁ'l b and it has been

prescribed under s been reproduced

Rule 15, b to section 12,
section Iﬁ" fw {7) of section
19

(1} For }h.p 1 ' nHIE jon 18: and
su i J;.a of interest at the
af India highest

as under:

marginal cost of lending rate +2%.:

Provided that in case the State Bank of India marginal
cast of lending rate (MCLR) is not in use it shall be
replaced by such benchmark lending rates which the
State Bank of India may fix from time to time for lending

to the general public.

43. The legislature in its wisdom in the subordinate legislation under

the provision of rule 15 of the rules, has determined the prescribed

rate of interest. The rate of interest so determined by the
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legislature, is reasonable and if the said rule is followed to award
the interest, it will ensure uniform practice in all the cases,

Consequently, as per website of the State Bank of India ie,
https://shico.in, the marginal cost of lending rate (in short, MCLR)
as on date ie, 22.12.2021 is 7.30%. Accordingly, the prescribed
rate of interest will be marginal cost of lending rate +2% i.e.. 9.30%.
The definition of term Interest‘ as deﬁned under section 2(za) of

"I [ P J
the Act provides that the (3 ra % erest chargeable from the
-::':“ 0
allottee by the promoter, in ca: ﬁ“!’, ault, shall be equal to the rate

of interest which the pfomotar's 1all be ligble to pay the allottee, in
case of default. Thg _,-_,.-,,---',--, 81
za} "in '.;%:? menns 2
promoter aFthe allottee, as the 5 | :
Explanatigh. —For the purpase ¢ this clatisg

e allottes by the

(1 i’
hoeequal to the rate of
Al be liable to pay the
(ii} nrers i omoter tg the allottee shall
e e promoter recaived | mmunturuny
tthereaf Till che date t eamountor part thereof and
in the is mﬁﬁ%:n he i i payable by
m%p;%ﬂ;} the date the
all defaults in-payment fﬁf' oter till the date

it is paid:®
Therefore, interest on the delay payments from the complainant

shall be charged at the prescribed rate ie. 9.300% by the
respondent/promoter which is the same as is being granted to the
complainant in case of delayed possession charges,

In view of the above-mentioned facts, the authority calculated due
date of possession as per clause 10.1 of the unit buyer's agreement
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which states that the possession of the apartment was proposed to

be delivered within 42 months from the date of environment
clearance excluding grace period which comes out to be
27.06.2016. The authority allows DPC at the prescribed rate of
interest. Accordingly, the complainant is entitled for delayed
possession charges as per the proviso of section 18(1) of the Real

Estate Regulation and Development Act, 2016 at the prescribed
"'\--.'".I;I. "\.'|'. u
rate of interest i.e, 9.30% p.a. for every month of delay on the
FEeRER A TR
amount paid by the cum;:ﬂlﬁajnant to the respondent from the due
M. 1IN L XV E -
date of possession i.e, 27.06.2016 till date of occupation certificate
¥ RN\
plus two months |.E::'E4.UE.E!]]_Q_ES per secﬁng: 19(10) of the Act.
e 8l 2 |.|-_:_ -‘

drea.

The clause 8.6 of y

above-mentioned religﬁi@?ﬂﬁwmndumd below for
ready reference: l~ _! ; & 6 i:‘ R A

8.6 "While every attempt shall be made to adhere to the Sale
Area, In case any changes result In any revision In the Sale
Area, the Company shall advise the Buyer in writing along
with the commensurate increase/decrease In Total Sale
Consideration based, however, upon the BSP as agreed herein,
Subject otherwise to the terms and conditions of this
Agreement, @ maximurn of 10% variation in the Sale Area and
the commensurate variation in the Total Sale Consideration is
agreed to be acceptoble to the Huyer and the Buyer
undertakes to be bound by such Increase / decrease in the Sale
Area and the commensurate increase/decregse in the Total
Sale Consideration. For any Increase/decrease in the Sale
Area, the payment for the same shall be required to be
adjusted at the time of Notice of Possession or immediately in
case of any Transfer of the Apartment before the Notice af
Possession or as otherwise advised by the Company.”
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The authority observes that the respondent at the time of offer of

possession had increased the super area of the flat from 2650 sq, ft.
to ZB0Z sq. ft. without any prior intimation and justification. The
area of the said unit can be said to be increased by 10% i.e, 465 sq.
ft. The respondent has increased the super area by 152 sq. ft. In
other words, the area of the said unit is increased by 5.73%. Though

the respondent is entitled to c:harge fm- the same at the agreed rates

too in accordance m Hans. a
authorities. N ; oy
(iii)] Direct th

conditions

unconsciona

unenforceable aﬁiwmth act and rules.
The complainant r clauses in the
complaint. So, l:hiHl fgi mﬁs the respondent
is directed not to 'Ehﬂ:rﬂE Hﬂfthiggwpkh:i&w of BBA.

(iv) Direct the respondent to not receive any alleged holding

charges from the complainant.

The developer having received the sale consideration has nothing
to lose by holding possession of the allotted flat except that it would

be required to maintain the apartment. Therefore, the holding

charges will not be payable to the developer. Even in a case where
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the possession has been delayed on account of the allottee having

not paid the entire sale consideration, the developer shall not be
entitled to any holding charges though it would be entitled to
interest for the period the payment is delayed. Also, holding
charges shall also not be charged by the promoter at any point of
time even after being part of agreement as per law settled by the

Hon'ble Supreme Court in civil appea! no. 3864-3889/2020 dated
14.12.2020. o

(v) Directthe respondentt

applicable. Eut t a person cannot
take the bene ﬁﬁEme&mm So, the
respundentfpmrﬁgg;r‘k}?qsiﬁcﬁ igj:ﬁﬂ;e{_ E&kqhﬁg}ge GST from the
complainant/allottee as the liability of GST had not become due up
to the deemed date of possession as per the agreements.

As per schedule V of the unit buyer agreement, EDC & IDC were

included in total sale consideration. An amount of Rs.8,87 864 /- is
being charged as EDC and Rs. 71,028/- as IDC. Therefore, the
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respondent is justified in demanding EDC & IDC as it is included in

the total sale consideration,

(vi) Direct the respondent to not charge any ad-hoc charges and
car parking charges.

While executing the unit buyer agreement, the payments against

the allotted unit were to be paid by the allottee as per “Schedule-V".

Though the claimant is stated to. have paJ-::'I Rs. 2,34,210/- on the

o L
basis of demand raised hgr ie re: :m:lent builder under the

'.EI:'EI |

heading like dual meter M Rs.17,700/-), PHE charges
(Rs.15,874/-), FTTH ehaiges{h

wSsolar power charges

j] "" ese are not part of

e =-r.- at the time of

(Rs.7,528/-), ECC ¢hg 3¢5 (RS, 71,8

“Schedule-V" as E‘Ee d upon,
entering into apartiment

here is nothing in

apartment buyer ag ; ’f- 11|t_=,r of the allottee

to pay under the headl } Su in such a situation
though the compl 0/- on the basis of
demands raised H D%d m& received is liable
to be refunded tothecompiainart— |/ [\ /]

As far as issue regarding parking is concerned, the authority is of
the opinion that open parking spaces cannot be sold/charged by
the promoter both before and after coming into force of the Act,
However, as far as issue regarding covered car parking is

concerned where the said agreements have been entered into

before coming into force the Act, the matter is to be dealt with as
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per the provisions of the builder buyer's agreement subject to that
the allotted parking area is not included in super area,

In the present complaint, the respondent has charged Rs.
8,24,720/- towards covered car parking as per payment plan
annexed with BBA. The clause 3.4 of BBA deals with car parking use
charges which states that it shall be mandatory for the buyer to pay

4 one-time fixed charge for the exclusive use of the car parking

__,I_“l:-_—;--__-g,l 5
RS

3.4 CAR PARKINGUSECHARGES . . | "

"It shall be mandatory for the Buyer to pay a one-time fixed
charge for the exclusive use of the Car Farking Space(s)
designated for the Buyer within the Group Housing Colony as
mentioned in Schedule V attached hereto (“Car Parking Use
Charges®). Such Car Parking Use Charges are a part of the
Payment Plan, are distinct from the BSP of the Apartment, are
recoverable in such manner and at such time as stipulated in
the Payment Plan and are non-refundable If the Apartment is
transferred by the Buyer to any third party at any time."

In the instant maﬂ?ﬁi%s ¥ was allotted to the

5 H’“’“‘“ .
complainant vide Hﬂ t R ated
payment plan, th H;i diasum of Rs. 8,24,720/-

on account of m{%&iqg Mahiﬁkh&ﬁeﬂee had agreed to

Fpg

012 then as per the

pay the cost of covered car parking charges over and above the
basic sale price. The cost of parking of Rs. 8,24,720/- has been
charged exclusive to the basic of the unit as per the terms of the
agreement. The cost of car parking of Rs. 8,24,720/- has already

been included in the total sale consideration being one of the
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tomponents and the same is charged as per the buyer's agreement,

Accordingly, the promoter is Justified in charging the same,

(vii) Direct the respondent to not charge any Intertest-Free
Maintenance Security Deposit (IFMSD) from the
complainant,

As per the schedule V of the builder buyer agreement, the total sale

consideration includes an amuunt of Rs. 2,65,000/- as Intertest-

association is for ng -t th der is expected to
transfer the to ‘;ﬂ nuntﬂ,mhthﬁ"rmcia Oor maintenance
expenditures. The rﬂ I# usefil] in case. of unprecedented

breakdowns in facili developments |ike

park extensions or tig security. Phe same is a one-time
deposit and is paid.once possession) to the
builder by the bH mEﬂIHAmnunt to ensure
availability of ﬁmﬂ: lei . {@CM Q!Ma}' maintenance
charges or in case of any unprecedented expenses and keeps this
dmount in its custody till an association of owners is formed. [FMS
needs to be transferred to association of owners (or RWA) once
formed.

In the opinion of the authority, the promoter may be allowed to

collect a nominal amount from the allottee under the head "IFMS",
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However, the authority directs and passes an order that the
promoter must always keep the amount collected under this head
in a separate bank account and shall maintain the account regularly
in a very transparent manner. If any allottee of the project requires
the promoter to give the details regarding the availability of IFMS
amount and the interest accrued thereon, the promoter must
provide details to the allottee, @_E_;Efure, respondent is justified in

Pt 1 o g

charging Intertest-Free Mai _‘ .

from the complainant,

(viii) Direct the r
one sided
“mainten
Jagreemen

The Act mandates

be responsible for pro the essential services,

on reasonahble Ehﬂ tiﬁﬁmmﬁl ntenance of the
[ 4 4
project by the as tio e G@% 1.37 read with
F i ] I fF£*M A ' .
clause 15.5, 15.6 & },E;Eﬁf!ﬁ@]alﬁ{{ﬁmﬁyﬁj gf:l'aement provides

the clause for maintenance charges. The relevant clauses are

reproduced below for ready reference;

1. 00l "Maintenance charges” shall have the meaning as prescribed
in sub clause 15.5 hereunder,

15.5 "The Buyer hereby agrees and accepts that provision of such
maintenance services shall at all times be subfect to timely
payment of costs, charges, fees and expenses for the same by
whatever name called), including but not being limited to
payment of fived as well as variable consumption-linked
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charges for electricity, water and other periodic maintenance
charges as determined by the Maintenance Agency
(“Maintenonce charges”) payable as per the Maintenance
Agreement in the proportion that the Sale Area of the
Apartment bears to the total sale area of all the apartments In
the Project Such "Maintenance Charges shall be over and above
the Haolding Charges as described herein and will become due
from the date of Notice of Possession, irrespective of whether
the "Maintenance Agreement is executed by the buyer or not.”

15.6 "The buildings, plant, equipment, machinery and other assets ot
the Project provided for Commeon Services and Facilities,
Community Building and maintenance services may loan
Insured with an Indian ¥ ugurnst usual risks by the
Maintenance Agency an .-_ _. the owners of the project
and the premium msf'" Il be payabie as part of the
Maintenance Char;qes. r.':e fnsurance of personal
belongings, ﬂ:ﬂ:u e i the

_u Figs

instde the Apart £ FESpON; ;ﬂﬂ.‘gr af the Buyer.
The Buyer s one any act or thing
which ma urance policy(ies)
purchas THCE ch may lead to
imposition Jof | ang” warranties and
deductibl the inmﬁ'r-ur ce:{.[.'sei'ﬂn_p heredse in premium
cost in respect HT%-B i : ﬁ‘ep.r‘:mmm cost
attributal m ' ".n mymission on the part
of the Bup 2 and p Agency by the
Buyer,"

15.7 "The Buyer shall pay the Maintenance Deposit in accordance

with the Payment Plan as provided in Schedule VI attached
hereto and undertakes to make further contributions to the
Maintenance Deposit, when necessary and upon demand of the
Maintenance Agency,” = W Bl WA R
Sl I I M ANA
15.8 " If the Buyer transfers the ownership of the Apartment by way
of sale, gift or will or any other instrument to any person, upon
furnishing af appropriate proof of transfer to the satisfaction of
the Maintenance Agency, the Maintenance Deposit and CRSD
shall be duly credited to the account of the transferee.”

61. Inthe present case, the respondent has demanded charges towards
maintenance of Rs, 2,30,123/- through demand cum notice of
possession letter dated 08.12.2017. Generally, AMC is charged by

the builders/developer for a period of 6 months to 2 years. The
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authority has taken a view that the said period is required by the

developer for making relevant logistics and facilities for the upkeep
and maintenance of the project. Since the developer has already
received the OC; its ample time for a RWA to be formed for taking
up the maintenance of the project and accordingly the AMC is
handed over to the RWA. However, the respondent shall not
demand the advance maintenam:e charges for more than one (1)
year from the allotee even in uﬁr Lr .h wherein no specific clause
& .J

has been prescribed in the ehit or where the AMC has been

demanded for more thian

(ix) Direct the respons __'_-__ge ¥ Community Building

ﬁr e complainant
|
- thi * under guise of

Furnishing

CBFC by the respo licenge no. 21 of 2008 dated
L -' ‘i‘* '
08.02.2008 and 28 of dated issued by DTCP. It is
submitted thatcl 2% E‘m Amem&ntdeﬁnﬁ
CBFC and the sa use
) Y s - | 53 Y-
1{xiv) "CBFC W as and expense
for furnish omm y the Buyer as

part ofthe Total Sale Eﬂnmﬂwﬁm In respect af the Apartment

and as specified in the Payment Plon attached hereto;
As per the schedule V of the builder buyer agreement, the total sale
consideration includes an amount of Rs. 2,06,180 /- as Community
Building Furnishing Charges (CBFC). Therefore, the respondent is

justified in demanding CBFC as it is included in the total sale
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consideration as mentioned in schedule V of the builder buyer

agreement.

(x) Direct the respondent to declare that the offer of possession
made by the respondent is null and void,

The complainant contented that the respondent has issued an offer

of possession and made a payment request of Rs.41,70,692 /- on

08.12.2017 whereas occupancy Egrt}iﬂcate was issued for particular

“tower 7" in the project on ..IEIJI;}Ié%?IH, Therefore, the offer of

" i
r

possession is not valid as it was made before the grant of

occupation certiﬂcate fvaiu; I‘:‘;Ffer of _possession must have

following cumpnnents 'IL _-é'-'. ﬁ"%;

a.  Possession musl: he -anEred -after 1hu:nl:l?*:a.ining occupation
certificate: ’T’t - 1 NS

b.  The subject ke h habitable Condition;

€. Possession sh Id-not ' d by unreasonable
addﬂlunaldEmanﬁ?ﬁl -3 ;

As per the ab IR e said offer of

possession is nuﬂ Zi ence, ﬂ;e mﬁnt is directed to

offer possession mﬂmp]aihami A¥s J“

On consideration of the documents available on record and

submissions made by both the parties regarding contravention of
provisions of the Act, the authority is satisfied that the respondent
is in contravention of the section 11(4) (a) of the Act by not handing
over possession of the subject unit within the stipulated time as per
the said agreement. By virtue of clause 10.1 of the buyer’s
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agreement executed between the parties on 26.12.2012

possession of the booked unit was to be delivered within a period
of 42 months from the date of environment clearance excluding
grace period of 180 days. Therefore, the due date of handing over
possession comes out to be 27.06.2016.

Section 19(10) of the Act obligates the allottees to take possession

of the subject unit within 2 munths from the date of receipt of

occupation certificate. In the ﬁ{‘sent complaint, the occupation
VEBEETONN

certificate was granted by the competent authority on 24.12.2018.
. VIV
The respondent offered the nssessinn of the unit in question to the
7 TN\
complainant only on 08.12 21}1? so it can be said that the
Isr - V2D
complainant came l:u know abnut the uccuyatlnn certificate only
1A r o i | <X |
upon the date of nffer of pussessmn, Tt|1jere,fﬂre. in the interest of
] J- W :-. Il I .; lf" r
natural justice, the mmplamant should be given 2 months' time
WORSA B B S
from the date of offer of Wls 2 month of reasonable

time is being given to the complainant keepmim mind that even

- /N P e B2
after intimation of pussess!un pram cally they have to arrange a lot

of logistics and requisite dpcuments Ilﬁl:lﬁdiﬂg but not limited to
inspection of the completely finished unit, but this is subject to that
the unit being handed over at the time of taking possession is in
habitable condition. It is further clarified that the delay possession
charges shall be payable from the due date of possession i.e.
27.06.2016 till the date of occupation certificate ie, 24.12.2018

plus two months which comes out to be 24.02.2019 as the offer of
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possession is invalid being offered before obtaining the occupation

certificate.

Accordingly, it is the failure of the promaoters to fulfil its obligations,
responsibilities as per the buyer's agreement dated 26.12.2012 to
hand over the possession within the stipulated period.
Accordingly, the non-compliance of the mandate contained in
section 11(4])(a) read with s::cl:mn 1EI{1] of the Act on the part of

the respondent is establishéc ich, the complainant is entitled

(Al 2

to delayed possession charges i ifiterest at prescribed rate @

T .
9.30% p.a, welf ET}E‘/ ﬁ,gﬁithe date of occupation certificate
NN

le, 24.12.2018 which comes out to be 24.02.2019 as per section

IS e . e
19(10) of the AcLE a1 =

ANANERNE
Directions nftheauthquty | R

{
Hence, the autho ' '

following directions rgwﬁ'?' f the Act to ensure
compliance of y mnter as per the
functions entrusted to the auﬁuﬁqj an 34(f):

| W W

. The reswu is gliEctg_g to uffer pussessiﬂn of the unit
and handover the physical possession of the unit within
one month and thereafter conveyance deed will be
executed in next one month. The promoter will allow
inspection of the unit after fixing the date and time in a

week's time.

Page 48 of 50




HARERA

2 GURUGRAM Complaint No. 5577 of 2019

ii. The respondent is directed to pay interest at the

V.

prescribed rate of 9.30% p.a. for every month of delay
from the due date of possession ie., 27.06.2016 till the
date of occupation certificate 24.12.2018 plus two months

i.e., 24.02.2019 as per section 19(10) of the Act.

ili. The arrears of interest accrued so far shall be paid to the

complainant within 90 _ggys from the date of this order
thi-of delay shall be paid by the

promoter to the allg "' ore 10% of the subsequent

DAY tstandlng dues, if

ar-the delayed period.

The [:I'E}TIIIEI'IL |fan3r due towards the {:nmplzunant shall be
Ve N I 0l fre

made after ad ustln the delayed E:nssessiun charges and

N i B oS
calculating the interest at egujtahle rate from due date of

possession ie, 27.06.2016 till te of occupation
certlﬂ:atg ﬁ%ﬂm ,24.02.2019 as
per section9(10)erthe ace /4 [\

The promoter shall not demand any extra charge which
are not part of BBA or otherwise legally not payable by the
allottee. However, holding charges shall also not be

charged by the promoter at any point of time even after

being part of agreement as per law settled by the Honble
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Supreme Court in civil appeal no. 3864-3889/2020 dated
14.12.2020.

vi. The respondent is not entitled to charge GST from the
complainant as the liability of GST had not become due up
to the deemed date of possession as per the agreement.

vil. The complainant paid a sum of Rs. 2,34,210/- as ad hoc
charges on the basis of dEmanr.ls raised by the builder but

'-\.r']-

the amount so recelvec}r Ls ]iahle to be refunded to the
. i J- ] -:‘i
i "1.._’_'

complainant.

70. Complaint stands dispa

71. File be consigned t ﬁ ﬂ—ﬂﬁ

-‘r1| 1]J

V- = {m
[viiﬂ? HI.'I.IIIE;I' L | | F LN dﬂ:l_“"ﬂl]
Member M | airman
Haryana Real E 7 Authol ll]r Gurugram
Dated: 22.12.2021 e R[—_G

JUDGMEN UPLOﬁDOﬁ.ME RA
GURUGRAM
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