HARERA

GURUGRAM Complaint No. 51670f 2019

BEFORE THE HARYANA REAL ESTATE REGULATORY
- AUTHORITY, GURUGRAM

Complaint no.: 5167 of 2019
First date of hearing: | 03.12.2019
Date of decision: 12.01.2022

Anil Kumar 'Mlttal

R/o: - Hno. 80 Gali Sunar Wali, Near Shri Ram Satsang
Bhawan, Badshahpur Guru

Complainant
M/s ADTV Commun
Having Regd. officg ngpura,
Main Mathura Ro Respondent
CORAM:
Dr.KK. Khandel ":..‘..i'. Chairman
Shri Vijay Kumar Govyal Member
APPEARANCE:
Sh. KK. Ahuja (Advocate | Complainant
None Respondent

The present co - 11.2019' Has been filed by the

complainantés/allottee under section 31 of the Real Estate (Regulation
and Development) Act, 2016 (in short, the Act) read with rule 28 of the
Haryana Real Estate (Regulation and Development) Rules, 2017 (in
short, the Rules) for violation of section 11(4)(a) of the Act wherein it
is inter alia ?prescribed that the promoter shall be responsible for all

obligations, responsibilities and functions as provided under the
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provision ofI the Act or Lhe Rules and regulations made there under or

to the allottee as per th? agreement for sale executed inter se.

A. Unitand prioiect related details

2. The particulars of unit details, sale consideration, the amount paid by

the complainants, date bf proposed handing over the possession, delay

period, if any, have beeﬁ detailed in the following tabular form:

S.No | He:iads

Information

1. | Project name and logdtion 7/
| 22 an AL

Pronéct area |

“Aloha”, Sector 57, Gurugram

4.50 acres

&
3 Nature of the pro W !‘!.r 4
4 ar d

up Housing Colony

'a-.__

DTcp licenséyna 1996 dated 21.03.1996
status 2'
5. | Name of lic
6. |RERAreg
|
7. | Unitno
8 Unltl
9 Date:l of e :
agre Raﬁe % of complaint]
10. | Payr k&‘@tﬁlctmn link
11. Tota;l consideration X57,61,969/-
| [As per account statement

dated 15.09.2018, page 28 of
complaint]

complainant

12 Totél amount paid by the

% 43,82,330/-
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3.
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[As per account statement
dated 15.09.2018, page 28 of
complaint]

13. |Due date of delivery of|23.01.2009
possession as per clause 10 of
the ﬂ'at buyer agreement: within
36 m!onths from the date of the

start of the construction of the
tower in which the said flat is | [NOt€: Due date calculated

located or from the execiiion.of | oM the date on which
this lagreement wh demand on start of

= "(f;-, | construction on basement
4T roof slab is 23.01.2006 as
/| the date of execution of

[Page 17B of Q is prior to this date]

14. D obtained

15

16.

The complainant has pleaded the complaint on the following facts:

a) That the respondent company, M/s S.M. Towers Pvt. Ltd., now
known as ADTV Communications Private Ltd., allotted a flat no. D6-
104 in %’che project "ALOHA" in Sector 57, Gurugram to the
complainant/petitioner vide allotment letter dt.19/11/2005 for a
basic priFe of Rs. 48,31,900/ (copy of the allotment letter annexed).
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b)

d)

The puﬁchaser/ complainant has paid full amount to the respondent
company for the price of the flat, as has been verified by the
compan:y in the statement by the company along with the letter of
"Handiﬁg Over - Taking Over". Both were dated 15.09.2018.

That as per the "flat buyer's agreement” dated 21.11.2005 which
was exqicuted by the respondent company with the complainant,
clause 10 of the said agreement states "the possession of the said

premises is likely to be deliyere

within 36 months dateof the start of the construction of
the tower in which the said‘flats.Jocated or from the execution of
this agreement wh | |
That as ?per | eement” executed by

aser/complainant and

That it is apparen  hds been a delay of "9 years 10
g, possession and even this

possession is g on the "fit-out in his

fiat. The sam 1 Ej?{g @ i
with your lettér d

and clause of agreement.

at buyer's agreement read

han mg over-taking over"

That as per the above proviso to sec 18 (1) the respondent is liable
to pay interest for the period of delay in handing over the
possession which, as stated above, was "9 years 10 months" from
the daté of commitment in your flat buyers' agreement till the

actual date of handing over on the amount paid by my client i.e.
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36,60 300/ highest MCLR of SBI plus 2% (which is at present
10.5%) | as is prescribed by the Haryana RERA Rules.

f) That fqr the above default of the respondent company the
petition%er has already sent the appropriate legal notice to the
respondent company which is dated 01.07.2019 and has been sent
by spee#i post on 02.07.2019 and has been duly received by the
respondent company on 03.07.2019. That the respondent company

has neither complied with theileg

reply fmfr the same to the
|
Relief sought by the compl

over by paj
adjudicated |
complaibant
The present complaint, we
complaint no. 5167 of 2
copy of complaint

through email. Th

the complainant Corfiplaix

delivery of tl#e com Eﬁalong annees made to the respondent,
has been sui:)mltted by the complainant as available in the file. The
registry of thie authority sent a notice with a copy of the complaint along
with annexu:res through speed post and the same returned unclaimed.
The trackingfreport of the speed post is available in the file. Registry has
also sent the notice along with a copy of the complaint through email

and the mail was bounced back.

|
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10.

The registry also issued fresh noticed to the respondent on new
addresses, but they also returned unclaimed. The tracking for the same
is also avail!?ble in the file. Lastly, on 03.12.2021 the authority before
proceeding :ex-parte against the respondent ordered to issue public
notice in the daily newspaper. But despite this the respondent failed to
submit any reply till date therefore authority is left with no option but
to proceed ex-parte against the respondent.

Copies of all the relevant documgtits have been filed and placed on the

the complau|1ant.
lurisdictioni of the authoritys =&

The authority
jurisdiction fo adj

below.

______ gur!’ugram sﬁ -- re Gurugram District for

Regulatory Authorl
all purpose {mth éURU@R ‘

project in questlon is situated within the planning area of Gurugram

Town and Count

the present case, the

District, therefore this authority has complete territorial jurisdiction to
deal with the present complaint.

D.IL Subje& matter jurisdiction

The authority has complete jurisdiction to decide the complaint
regarding non-compliance of obligations by the promoter as per

provisions T section 11(4)(a) of the Act leaving aside compensation
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11.

12,

13.

which is to‘be decided by the adjudicating officer if pursued by the

complainant at a later stage.
Findings 017:1 the relief sought by the complainant
|

E.L Direct the respondent to pay the complainant for delay in
handin!g over by paying delayed possession charges @ as may
be ad]1||dicated by this authority on the amount paid by the
complamant for the period of delay in handing over of the flat.

Provided that

project, he shall De paid,

till the handing over afithey
Clause 10 of the flat blyera gree

“10 SCHEDULE F€
The possgssion of
to the Allottee w

construction of wi a ocated or from the
executioh of this dgréement whichever is later, subject to force majeure
crrcumstances, & on receipt of all payments punctually as per agreed terms
and on recefpt of complete payment of the basic sale price and other
charges Fue and payable up to the date of possession according to the
Payment Plan applicable to the Allottee. The company would pay penalty
to its customers @ Rs 5/- per sq. ft. per month for handing over the flat
beyond the committed period as stated herein above subject to punctual
paymentiof instalment the allottee.”

At the outset, it is relevant to comment on the preset possession clause

s-fi R te f the start of the

of the agreeli'nent wherein the possession has been subjected to all kinds

|
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of terms and conditions of this agreement and application, and the
complainants not being in default under any provisions of this
agreement and compliance with all provisions, formalities and
documentation as prescribed by the promoters. The drafting of this
clause and incorporation of such conditions are not only vague and
uncertain but so heavily loaded in favor of the promoters and against

the allottee that even a single default by the allottee in fulfilling

may make the possession ¢ ant for the purpose of allottee
and the commitment date ng over possession loses its
meaning. The incorpg 1 the flat buyer agreement
by the promoters wards timely delivery
of subject unit a § g depr‘fve the . s right accruing after

the agreement and 'tk lottee it wit] - Option but to sign on the
dotted lines.
Admissibili'ty o

interest: Proviso

intend to withdr Utﬁw@?ﬁ Mld , by the promoters,
interest for every mon elay, over of possession, at
such rate as may be prescribed and it has been prescribed under rule

15 of the rules. Rule 15 has been reproduced as under:

Rule 15. Prescribed rate of interest- [Proviso to section 12, section 18
and sub-section (4) and subsection (7) of section 19]

(1) For the purpose of proviso to section 12; section 18; and sub-sections
(4) and (7) of section 19, the “interest at the rate prescribed” shall be the
State Bank of India highest marginal cost of lending rate +2%.:

Provided that in case the State Bank of India marginal cost of lending rate
(MCLR) is not in use, it shall be replaced by such benchmark lending rates
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which the State Bank of India may fix from time to time for lending to the
general public.

15. The legislature in its wisdom in the subordinate legislation under the
provision of rule 15 of the rules, has determined the prescribed rate of
interest. The rate of interest so determined by the legislature, is
reasonable and if the said rule is followed to award the interest, it will
ensure uniform practice in all the cases.

16. f ' _ ugf the State Bank of India i.e,

nal cost.c ndmg rate (in short, MCLR) as

VAC ordmgly, the prescribed rate of

17.

)m the allottee by the
a rate of interest which

n case of default. The

allottee, as the case may
Explanation. —Eor¢
(i) the rate of inte
case of default,. | be
shall be h‘ab!e topay t

@AV IAY G ; ; thereof till the date the
amount or part thereof and interest thereon is refunded, and the interest
payable by the allottee to the promoter shall be from the date the allottee
defaults in payment to the promoter till the date it is paid;”

18. Therefore, interest on the delay payments from the complainant shall
be charged at the prescribed rate ie, 9.30% by the
respondent/promoter which is the same as is being granted to the

complainant in case of delayed possession charges.
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19. Onconsideration of the documents available on record and submissions

made regarding contravention of provisions of the Act, the authority is
satisfied that the respondent is in contravention of the section 1 1(4)(a)
of the Act by not handing over possession by the due date as per the
agreement. As the respondent has offered possession for fit outs on
15.09.2018 and thereafter no valid offer of possession has been issued
by the respondent. Also as reflected from the LC report dated

28.07.2021 the finishing works wi

l I

the LC report is reproduced as

pending. The concluding

under:
“The site of project na nely.‘Aloha’‘sectoi ugram being developed
M/s ADTV Cammum o £ een'inspéeted and it is concluded

that: R

-_:: . The work in
Sl 8en @ﬁ’r éd except out of three Hﬁs

only two lfﬁs have been i he pr
of units to the allottees g ticular tower.

ternals roads,

entrance gate, sree rg

are completed ﬁn dafe d )
swimming poo £ A4

3. As per the information ﬁlrmshed by the res:dents of the project and
available on the website of DTCP, Haryana no occupation certificate/
completion certificate has been received by the promoter for the project
till date. Further as per status of the project recorded from site, it is clear
that the project is incomplete. Therefore, the projects fall under the
definition of ongoing project and the promoter is liable for registration
of the project under the section 3 of the Real Estate (Regulation &
Development) Act, 2016.
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Considering the above-mentioned facts, the authority calculated due
date of possession according to clause 10 of the agreement dated
21.11.2005 i.e,, 36 months from the date of start of construction or date
of execution whichever is later. Accordingly, the due date is calculated
from date of start of construction i.e,, 23.01.2006 as this is later than
that of date of execution therefore, the allottee is entitled for DPC with
effect from the due date of possession i.e., 23.01.2009. It is a very

interesting |situation Uottee on one side is demanding

)€ the legally valid offer of

tificate. Both the promoter

and the allottee have Qed no per e splr of law but as per their
own convenience. The promoter is liable for action for offering physical
possession without obtaining OC and allottee cannot be allowed to take
benefit of delay possession charges beyond the time he has taken
physical possession. Accordingly, it is the failure of the
respondent/promoter to fulfil its obligations and responsibilities as per

the agreement to hand over the possession within the stipulated period.
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Accordingly, the non-compliance of the mandate contained in section
11(4)(a) read with proviso to section 18(1) of the Act on the part of the
respondent is established. As such the allottee shall be paid, by the
promoter, interest for every month of delay from due date of possession
i.e, 23.01.2009 till the date of taking over the physical possession of the
said unit i.e, 15.09.2018, at prescribed rate i.e., 9.30 % p.a. as per
proviso to section 18(1) of the Act read with rule 15 of the rules.

obhgations casted ug
the authority unde

ii. The respondent is directe

possession
within 3
provisions of section 17 of the Act, 2016.

ili. The complainant is directed to pay outstanding dues, if any, after
adjustment of interest for the delayed period.

iv.  Therate of interest chargeable from the allottee by the promoter,
in case of default shall be charged at the prescribed rate i.e.,

9.30% by the respondent/promoter which is the same rate of
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22. Complaint stands disposed
23. File be consigned to regi

intere:st which the promoters shall be liable to pay the allottee, in
case (;)f default i.e, the delayed possession charges as per section
2(za) of the Act.

The ré‘espondent shall not charge anything from the complainant
whicH is not the part of the agreement. However, holding charges
shall not be charged by the promoters at any point of time even
after being part of agreement as per law settled by hon’ble
Supreme Court in civil appeal no. 3864-3889,/2020.

V) -
(Vijay Kumar Goyal Dr. K.K Khandelwal)
Member Chairmqn
Haryana Réai ity, Gurugram

Dated: 12.01.2022
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