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The presen dated 25.17.2019 has been filed by the

complaina /allottere nder section 31 of the Real Estate (Regulation

and Develo ent) Act 16 (in short, the Act) read with rule 28 of the

ANA REAI ESTATE
ORITY, GURUGRAM

r, Gali Su ar Wali, Near Shri Ram

that the promoter shall be responsible for all

ities and functions as provided under the

HAR
AUT]

u
Complainant

mmu

Respondent

Chairman
Member

a (Advor:a Complainant
Respondent

Estate ( lation and Development) Rules, 2'0L7 (in

) forv tion of section 11(a)(a) of the Act wherein it

rescribed

ntNo.5L67of2019

5!67 of20L9
03.12.20L9

responsibi
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HARE

provision the Act or e Rules and regulatio

to the all as per th agreement for sale

A. Unit and details

2. The pa of unit

made there under or

ted inter se.

sale consideratio the amount paid by

proposed handingthe complai

preriod, if a

ants, date

, have bee detailed in the followi

the possession, delay

tabular form:

Sector 57, Gurugram

dated 21.03.1,996

to 20.03.201s

ower D6, 1tt floor

15B of complaintl

2244 sq. ft.

of complaint]

on link

< 57 ,6L,969 /-
[As per account statement
dated L5.09.2018, page 28 of
complaintl

< 43,82,330 /-
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B.

3.

HARE
int No. 5L670f 20L9

nt statement
09.20L8, page 28 of

13. Due

the f

start

this
later

on as

buyer

of the co

in which
or from

agreemen

delivery of
clause 10 of

t: within
the date of the

the said flat is

23.0L.2009

[Note: Due date calculated
from the date on which
demand on start of
construction on basement
roof slab is 23.01.2006 as
b*..

date of execution of
prior to this datel

te obtained

29 of complaintl

;-+{t-oyt i

Facts of the mplaint

The comp t has the complaint on the following facts:

a) That th respond t company, M/s S.M. Towers Pvt. Ltd., now

known a

L04 in

ADTV unications Private Ltd., allotted a flat no. D6-

pro "ALOHA" in Sector 57, Gurugram to the

er vide allotment letter dtLg /LL/2005 for acomplai nt/pe

L,900 / (copy of the allotment letter annexed).
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'c)

HARE

The pu

compa

compa

"Handi

for the

was

clause of the

p is likely

within 6 months

the

this

r in which

That as

the

reprod

obli nto
pu r/

d) That it

months

fiat. The

with

and cl of agreement.

eJ That as

to pay

the

Over -'[ ing Over". Both were dated 15.09.2018.

b) That as per the "fl t buyer's agreement" dated 2L.L1..2005 which

ted by

in the ment by the company along with the letter of

respondent company with the complainant,

agreement states "the possession of the said

Complaint No. 5167of 20t9

plainant has paid full amountto the respondent

rice of the flat, as has been verified by the

by the company to the allottee

the start of the construction of

ted or from the execution of

ment" executed by

/complainant and

t companywas under

t no. D6-L04 to the

been a delay of "9 years L0

on and even this

on the "fit-out in his

s agreement read

ing over-taking over"

apparen

the above proviso to sec 18 (1) the respondent is liable

nterest for the period of delay in handing over the

possessi n which, as stated above, was "9 years L0 months" from

of commitment in your flat buyers' agreement till the

of handing over on the amount paid by my client i.e.actual d
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t.
, . ,1 i :

delayed possessio

36,60,

1o.s%) is pres

That the a

petitio has al

respon t compa

by post on

respo ent com

has er comp

reply fo the same

Complaint No. 5167of 20L9

MCLR of SBI plus 20/o (which is at present

by the Haryana RERA Rules.

default of the respondent company the

y sent the appropriate legal notice to the

which is dated 0L.07.2019 and has been senr

2.07.2019 and has been duly received by the

on 03.07.20L9.That the respondent company

I notice, nor have they sent any

nt for delay in handing

@ as may be

unt paid by the

over of the flat.

19 and registered as

; complainant has sent

speed post as well as

been submitted by

C.

4.

Relief sougl

The complai

t by the

nt has

a) Direct

over

adjudi

complai t

comp

5L67 o

nt

co

ompl4int. The proof regarding the

iin.*ui.s made to the respondent,

mitted by the complainant as available in the file. The

rauthority sent a notice with a copy of the complaint along

es througtl speed post and the same returned unclaimed.

'eport of the speed post is available in the file. Registry has

notice alot[g with a copy of the complaint through email

bounced back.

Page 5 of 13

5. The

HAR

complaint

copy of

through

the

delivery of

has been su

registry of

with

The

also sent

and the mail



D. I
8.

Complaint No. 5167of 20L9

regi also issued fresh noticed to the respondent on new

t they also returned unclaimed. The tracking for the samedresses,

also avai le in the file. Lastly, on 03.12 .202L the authority before

ing -parte against the respondent ordered to issue public

in th daily newspaper. But despite this the respondent failed to

bmit any

proceed

ly till date therefore authority is left with no option but

-parte against the respondent.

pies of all the relevant ave been filed and placed on the

rd. Th authenticity i te. Hence, the complaint can be

ided on these ts and submission made by

e complai ant.

ictio of

e author ll as subject matter

risdiction r the reasons given

low.

T

per noti on no. 1 dated L4.L2.2017 issued by

and n iction of Real Estate

latory utho ll bb E-iitirffGurugram District for
i 1 ,s- il, 

':&pr;rfr\fti"I4 the present case, thepurpose rh

ject in q is situated within the planning area of Gurugram

strict th fore this authority has complete territorial jurisdiction to

I with th present complaint.

matter jurisdiction

eau has complete jurisdiction to decide the complaint

ing n-compliance of obligations by the promoter as per

section 11( )(a) of the Act leaving aside compensation

.II. Sub

10.

#fi

visions
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The
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E.

12.

13.

HARE

which is to

complainan

handi

be ad

com

11. In the t complaint, t intend to continue with the

project and seeking on charges as provided under the

proviso to L proviso reads as under:

"Section

1B(1). rf possession ofan
opa

Pro withdraw from the
project, evety month of delay,
till the hs may be prescribed."

Clause 10 the flat agreement) provides for

handing ov of possessiori uced below: -

by the Company
the start of the

or from the
toforce majeure

nces, & on receipt of all payments punctually as per agreed terms
of complete payment of the basic sale price and other

and payable up to the date of possession according to the
Plan applicable to the Allottee. The company would pay penalty

to its @ Rs 5/- per sq.ft.per month for handing over the flat

at a later stage.

Findings the relief sought by the complainant

E.I. Direct respondent to pay the complainant for delay in

Complaint No. 5167of ?,079

be decided by the adjudicating officer if pursued by the

over by paying delayed possession charges @ as may

:ed by this authority on the amount paid by the

t for the period of delay in handing over of the flat.

that 1

'shall

,r70

The

to the

and on
charges

beyond
paymen

committed period as stated herein above subject to punctual
instalment the ollottee."

At the ou it is relevant to comment on the preset possession clause

t wherein the possession has been subjected to all kindsof the

PageT of13
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of terms a cond

notcomplainan

agreement

documenta

clause and

uncertain t so hea

the all that

nddformalities

may make ep

and the

meaning.

by the pro ters

of subject u it

delay in

misused his

the agree

dotted lines

Admissib

interest:

intend to

interest for

such rate as

15 of the rul

Rule 75.
and

ng in default under any provisions of this

and co liance with all provisions, formalities and

on as bed by the promoters. The drafting of this

nco tion of such conditions are not only vague and

Complaint No. 5167of 2019

of this agreement and application, and the

ily loaded in favor of the promoters and against

n a single default by the allottee in fulfilling

nta prescribed by the promoters

ant for the purpose of allottee

ng over possession loses its

the flat buyer agreement

timely delivery

right accruing after

how the builder has

mischievous clause in

n but to sign on the

prescribed rate of

an allottee does not

by the promoters,

in$ over of possession, at

bed and it has been prescribed under rule

has been reproduced as under:

rate ofinterest- [Proviso to section 72, section 78
and subsection (7) of section 791

in

the prdjett, he shal be paid,

orh&ay, till the hrlaing ow

(1) For
(4) and

purpose proviso to section 72; section 78; and sub-sections
of 79, the "interest atthe rate prescribed" shall be the

State of India marginal cost of lending rate +20/0.:
Provided IN the State Bank of India marginal cost of lending rate

it shall be replaced by such benchmark lending rates

may be

s. Rule

(MCLR) i; not in use,
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15.

1,6.

77.

18.

HARE
complaint No. 5167ot 2019

which State Ba of lndia may fixfrom time to time for lending to the
general

The legisla re in its wisdom in the subordinate legislation under the

provision o rule 15

interest. rate

reasonable if
ensure rmp ce in all the cases.

Consequen Y, as

the rules, has determined the prescribed rate of

interest so determined by the legislature, is

said rule is followed to award the interes! it will

on date i.e.,

interest will

The defini nof

provides th th

promoter, i

the pro

relevant

"(za) "i

allottee,
Explana
(i) the
case of
shall be
(ii) the in
date the
amount
payable
defaults

the State Bank of India i.e.,

the ing rate (in short, MCLR) as

L2.OL.z rdingly, the prescribed rate of

be ma ;2o/o i.e.,9.30o/o.

section Z(za) of theAct

the allottee by the

of interest which

case of default. The

by the promoter or the
the cose

by the promoter, in
the promoter

shall be from the
till the date the

part and interest thereon is refunded, and the interest
the to the promoter shall be from the dote the allottee

of
ulc

Therefore, i
payment

terest o
the promoter till the date it is paid;"
the delay payments from the complainant shall

e prescribed rate i.e., 9.30o/o by the

which is the same as is being granted to the

delayed possession charges.

be at

respondent romote

complainan in case

Page 9 of 13
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19.

HARE

On consi

made

satisfied

of the Act

agreement.

15.09.2018

by the

28.07.202t

pending.

under:

of units
2. The

entrance

are

swimm

3. As per

till date.

that the

I

I I Complaint No. 5167of 2019

ation of the documents available on record and submissions

ling contravention of provisions of the Act, the authority is

t the respondent is in contravention of the section 11(a)ta)
y not handing over possession by the due date as per the

As the respondent has offered possession for fit outs on

rnd thereafter no valid offer of possession has been issued

londent. Also as reflected from the LC report dated

the finishing w-06!gg;:i,ffi respect to tower D6 are still

Complaint No. 5167of 201,9

"The site of
M/s ADTV
thot:
1. The

85, D5
respecti

works,

balance
plum etc.)

common

only two
rea for

concluding

have been

e LC report is reproduced as

being developed

and it is concluded

towers i.e., 83, 84,

ollottees of
work brick

whereas
electrical fitting,
ng, The work in

except out of three lifts
has offered possession

tower.

roods,

STP andWTP

for the

information furnished by the residents of the project ond
available the website of DTCP, Haryana no occupation certificate/

certificate has been received by the promoter for the project
rther as per status ofthe project recorded from site, it is clear

is incomplete. Therefore, the projects fall under the
definition of ongoing project and the promoter is liable for registration

under the section 3 of the Reol Estate (Regutation &of the

Act,2076.
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20.

from date

HARE

Complaint No. 5167of 2079

Consider the above-mentioned facts, the authority carculated due

date of p on according to clause 10 of the agreement dated

21.77.2005 e., 36 months from the date of start of construction or date

whichever is later. Accordingly, the due date is calculated

start of construction i.e., 23.01.2006 as this is later than

of executio

that of date

effect from

interesting

completion

f execution therefore, the allottee is entitred for Dpc with
the due date of possession i.e., Z3.OL.ZO09. It is a very

on one side is demanding

f all requisite and amenities and then offer
physical

whereas

valid physical possession

physical possession on

15.09.2018 sco complainant although

offer was fit, certainly entitled for
delayed ion t8 (1) of the Act

but only up ysical possession and

allottee is

with the

loytng which he has invested

possession

situation

ion in

has al

moter. ter has given physical

td alJ,P.*TP

-outpoFS

e ks A#ffipffldqffijca$rossession on the basis

dr}fo,ffiffi.mrffi€,#fth e r egar ry vari d o ffer o rof offer for fi

possession out obtai{ing occupation certificate. Both the promoter

r,hud i.d.t\ra,'r; p;. ,nL rbi.i, lr,r* but as per theirand the all

own conven The promoter is liable for action for offering physical

possession thout obtaining oc and allottee cannot be allowed to take

benefit of d ay possession charges beyond the time he has taken

physical n. Accordingly, it is the failure of the

respondent romoter to fulfil its obligations and responsibilities as per

t to hand over the possession within the stipulated period.the agreem

Page 11 of 13
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21,.

po

o/o

on i.

HARE

Accordi

11(aJ(a)

respondent

promoter, i

i.e.,23.0\.2

said unit

proviso to

Hence, the

directions

obligations

the authori

the co

in

Directions f the

thority here is order and issue the following

nder to ensure compliance of

functions entrusted to

i. The the prescribed rate

of 9.3 the due date of
pos king over the physical

ii. The poq*e* is diiffiffitain occupation certificate from

,"m.g@,ffi.ffiffiehd and rawrur orrer or

ion popt t!3t, execution o[,,convgyance deed be doner* $'{.Ji iq "lJl\fr113 months'from the"thtid offeF of possession as per

ons of section 17 of the Act,Z0t6.

i ii. The plainant is directed to pay outstanding dues, if any, after

adj t of interest for the delayed period.

The of interest chargeable from the allottee by the promoter,

Complaint No. 5167of 20t9

the non-compliance of the mandate contained in section

d with proviso to section 1B(1) of the Act on the part of the

is established. As such the allottee sha[ be paid, by the

t for every month of delay from due date of possession

till the date of taking over the physicar possession of the

15.09.2018, at prescribed rate i.e., 9.30 o/o p.a. as per

n 1B[1) of the Act read with rule 15 of the rules.

of default shall be charged at the prescribed rate i.e.,

by the respondent/promoter which is the same rate of

Page t2 of 13

iv.

9.30o/o



.-

22.

23.

HARE

case

v. The

shall

after

File be cons ed to regi

v.t -
(Viiay Kuffiar

Member

Dated: L2.0L.20

Complaint No. 5167of 2019

which the promoters shall be liable to pay the allottee, in

default i.e., the delayed possession charges as per section

2(za) the Act.

dent shall not charge anything from the complainant

wh is not the part of the agreement. However, holding charges

be charged by the promoters at any point of time even

ng part of agreement as per law settled by hon,ble

sup Court in civil 3864-3889 /2020.

Complaint disposed

SUHUGI?AM

W
. K.K Khandelwal)

Chairman

Gurugram
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