Complaint No. 88 of 2021

BEFORE THE HARYANA REAL ESTATE REGULATORY

AUTHORITY, GURUGRAM
Complaint no.: 88 0f 2021
First date of hearing: 27.04.2021
Date of decision: 12.01.2022

Kanika Abbott
R/o: - D-960, New Friends Colony, South Delhi

Complainant
M/s ADTV Commun t@é
Having Regd. office’at:8 >
Main Mathura Roz e_-_jf“-,:- hi-110 Respondent
CORAM:
Dr. KK. Khand | :: Chairman
Shri Vijay Kumar | | | L Member
APPEARANCE: '
Sh. Rishabh Jain [Advoca o Complainant
None , - . Respondent

33 been filed by the
complainant/allottee under section 31 of the Real Estate (Regulation
and Development) Act, 2016 (in short, the Act) read with rule 28 of the
Haryana Real Estate (Regulation and Development) Rules, 2017 (in
short, the Rules) for violation of section 11(4)(a) of the Act wherein it
is inter alia prescribed that the promoter shall be responsible for all

obligations, responsibilities and functions as provided under the
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provision of the Act or the Rules and regulations made there under or

Complaint No. 88 of 2021

to the allottee as per the agreement for sale executed inter se.

Unit and project related details

The particulars of unit details, sale consideration, the amount paid by

the complainant, date of proposed handing over the possession, delay

period, if any, have been detailed in the following tabular form:

S.No Heads Information
1. | Project name and loés “Aloha”, Sector 57, Gurugram
2 Project area 4.50 acres
3. | Nature of the Qéq& Fit A4 up Housing Colony
4. | DTCP licende) d vz 996 dated 21.03.1996
status <& WHT Wgd | v to 20.03.2015
5. | Name of censee S ers Pvt. Ltd.
6. |RERATe b etails registered
7. | Unit no. §\S‘ D fower D6, 8t floor
%@ %) ge 33 of complaint]
8. | Unit measuring 2244 sq. ft.
9. |Date of g .10:2005
agreement with original allott i
gree fm 1!1% i age Ehl of complaint]
10. | Date of ‘endarsement/ ‘to.7 1% /27,05/2006
subsequent allottee [page 55 of complaint]
11. |Date of endorsement to 2nd|(03.11.2011
subsequent allottee [page 56 of complaint]
12. | Payment plan Construction link
13. | Basic sale price as per builder X44,39,200/-
buyer's  agreement dated
14.10.2005 at pg 49
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14.

Total amount paid by the
complainant

No document attached nor
the complainant has alleged
any amount in its complaint

15.

Due date of delivery of
possession as per clause 10 of
the flat buyer agreement: within
36 months from the date of the
start of the construction of the
tower in which the sald ﬂat is

located or from the exediition-of
?‘!. A2
this agreement -8

later

[Page 37 of ¢

16.

17.
(Offer of poss
18. |Delay in
possession

03.11.2011

[Note: Due date calculated

from date of 2nd
endorsement dated
03:11.2011]

tyét obtained

3. The complainant has pleaded the complaint on the following facts:

a) The grievance of the complainant relates to breach of contract, false

promises, gross unfair trade practices and deficiencies in the

services committed by the respondent in regard to flat no. 802, 8t

floor, tower D-6, measuring approximately super area 2491 square

feet (hereinafter referred to as “flat”) bought by the complainant,

paying his hard earned money, in the “Aloha” (hereinafter
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b)

d)

referred to as “complex”) complex of the project ‘Aez
Inspirations’ (hereinafter referred to as “project”) at sector 57,
Gurugram, Haryana.

The company, ADTV Communications Pvt. Ltd. (formerly known as
Aez Infratech Pvt. Ltd.) has collected a huge amount from gullible
and naive buyers from 2005 to 2017 and kept on promising the
complainant to deliver the possession of their flat by 14t October
2008 as per flat buyers’
twelve (12) years and

has failed in offering gitimate.and lawful possession of the flat.

ﬂcﬂ"-‘i’l’ WaE I
r |_-_

promises was ma °0 plex would be completed

by October 2008, i Iture, parks, club, and

other comm inal“allottee was impressed

by their state nts aj %Q and ultimately lured
to pay X 4,00,000/~ as ng amount of the flat on 14t October
2005.

In the flat buyers’ agreement, the respondent has fraudulently and
illegally charged from the complainant such charges separately
which ought to be inclusive in basic sale price as the maintenance
security charges, club membership charges, common charges,

electrical charges, firefighting charges, administration charges,
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contingency/sinking fund deposits, advance maintenance charges
(6 months) etc. Thereby violates the basic nature of the agreement
between the parties.

The respondent neither informed nor sought permission from the
complainant about an increase in the super area from 2244 square
feet to 2491 square feet, which is around 11% (eleven per centum)
increase in the super area, thereby increasing substantial cost of

the flat. However, all of :

jenen, a letter acknowledging the full
and final payment, da’ {ugust 2017 is received by the

complainant whereb howcases an increase of more

The completion of thelc tuctionjof thesflat has been delayed by

more than tw ) months which has
ultimately resulté difficulties for the complainant and many
other such buyers.Fill sgitimfate possession has not been

handed over to the complainant.and they are not even aware when

@b : | |
certificate,

complainant, and the possession offered is illegal and unlawful

respondent i without receiving the

occupation ling at stake the lives of the
proving the mala fide intention of the respondent. The respondent
has intentionally escaped his liability of timely completion and
handing over the legitimate possession to the complainant. Further,
the respondent has tried to escape his duty to complete the

construction of the flat because even after taking the complete cost
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of the flat, the respondent has asked the complainant to complete

those basic fit-out for which the respondent has already charged.
g) The respondent has in an unfair manner siphoned off funds meant
for the complex in the project and utilised the same for company’s
own benefit for no cost. The respondent being builder and
developer, whenever in need of funds from bankers or investors

ordinarily has to pay heavy interest per annum. However, in the

present scenario, the respofident utilised funds collected from the
2L

complainant and other‘suchbuyers for company’s own good in
other projects, being oy the respondent, due to which
the complex in the’]
occupation ce e authorities. Presently,
it is not k  con en the occupation
certificate e reeived by th dent, for which the
respondent farcy :”li 3. The complex is not
yet complete ' "
duty of the responder

illegally transferre

h) The common/are iesiand amenities in
to the comm@ ts e If?ﬂrﬁeﬁ at the time of buying
the flat. Lifts are Mmﬁng properly or are defunct. Parks
are not maintained properly. Water seepage & leakage in the
building is damaging the structure and particularly the basement of
the tower. Club and swimming pool are not constructed and made
functional. Internal roads are pathetic and are non-motor able.

Sewerage treatment plant and solar lights, as per the government

guidelines are not installed. Firefighting equipment are not
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R

operational. Power back-up and generators are not installed as per
the requirements of the existing electricity loads and above all
power charges are exorbitant. Thus, the respondent has not
fulfilled his promises and commitments as per the flat buyer’s

agreement.

Relief sought by the complainant:

The complainant has sought following reliefs:

b)

d)

: te the requisite formalities for

nd offer a legitimate and lawful

possession of the flat to.th eved complainant.

the complainant at'the

respondent ha

Direct the respo d R compg F{e 0 tructlon of common
areas mfrastructura acl 1t1es and amenities like club, lifts,

sewerage treatment plants, solar system, electricity, firefighting
equipment, internal roads, gymnasium, parks etc. For the
complainant and other buyers of the complex.

Direct the respondent to withdraw/cancel /revoke charges on extra

super area for increase in the super area which is around eleven
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per centum (11%) increase in the super area of the flat, as it was
charged by the respondent illegally and unlawfully.

f) Direct the respondent to pay legal expenses of Rs.1,00,000/- (one
lakh) incurred by the complainant.

The present complaint was filed on 05.02.2021 and registered as

complaint no. 88 of 2021. As per the registry, complainant has sent

copy of complaint along with annexures through speed post as well as

through email. The tracking repo the same has been submitted by
the complainant at page A é@ plaint. The proof regarding the

addresses, but the eturne imed. The tracking for the same

is also available in the fil

1 the authority before
proceeding ex-p

- ';' QGQ Mered to issue public
notice in the dallyn wspaper espite this the respondent failed to

submit any reply till date therefore authority is left with no option but
to proceed ex-parte against the respondent.

Copies of all the relevant documents have been filed and placed on the
record. Their authenticity is not in dispute. Hence, the complaint can be
decided based on these undisputed documents and submission made by

the complainant.
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D. Jurisdiction of the authority

8. The authority observed that it has territorial as well as subject matter
jurisdiction to adjudicate the present complaint for the reasons given
below.
D.I. Territorial jurisdiction

9. As per notification no. 1/92/2017-1TCP dated 14.12.2017 issued by
Town and Country Planning Department the jurisdiction of Real Estate
Regulatory Authority, Gurugram .be entire Gurugram District for
all purpose with offices 51tu ) gram In the present case, the
project in question is sit planning area of Gurugram
District, therefore thi$ e territorial jurisdiction to
deal with the pres
D.IL Subject ma

10. The authority decide the complaint
regarding non-comp oy promoter as per
provisions of Secti n, T1(4) eaving aside compensation
which is to be decide "-. -. he ng officer if pursued by the
complainant at a later stage.

E. Findings on the relie ie comp ainant
E.L Direct the re ?J.J[iu mpletethe Misite formalities for

getting the occupation certificate and offer a legitimate and
lawful possession of the flat to the aggrieved complainant.
11. Therespondent is legally bound to meet the pre-requisites for obtaining

occupation certificate from the competent authority. It is understood
that the application for OC was made in the year 2013 to the competent

authority but so far promoter is unable to get OC may be on account of
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12.

application not being complete, dues against the promoter, not meeting
the pre-requisite for grant of OC etc. The promoter is duty bound to
obtain OC and hand over possession only after obtaining OC. The
department may take cognizance of the fact that large number of units
have been given physical possession by offering possession for fit-outs
without actually obtaining occupation certificate. The competent

authority i.e,, Director, Town and Country Planning may take requisite

E.IL Direct the respondent to compléte the construction of common

system, electricity,
nasium, parks etc.
the complex.

As the responde uts on 24.08.2017 and

thereafter no valid- of
respondent. Also as'r from the LC feport dated 28.07.2021 the

finishing works with p*D6 are still pending. The

concluding paragHof the L. is.reproduced as under: -
“The site of projec i "Alohe being developed

M/s ADTV r ation Pyt @T?l ﬁ R/grd it is concluded

that: Y
1. The promoter has campa'eted all the work in the four towers i.e, B3, B4,

B5, D5 towers and handed over the possession to mostly allottees of
respective towers. Further the primary works (i.e.., Structure work, brick
works, plaster works, door frames, windows) are completed whereas
balance finishing works (ie, flooring, painting, electrical fitting,
plumbing etc.) in the units of tower D6, are pending. The work in common
area for tower D6 has been completed except out of three lifts only two
lifts have been installed. The promoter has offered possession of units to
the allottees on the fit-out basis in this particular tower.
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2. The internal development works in the projects i.e, internals roads,
entrance gate, streetlights, boundary wall, landscaping, STP and WTP
are completed and are operational. Further the works for the swimming
pool and clubhouse are pending.

3. As per the information furnished by the residents of the project and
available on the website of DTCP, Haryana no occupation certificate/
completion certificate has been received by the promoter for the project
till date. Further as per status of the project recorded from site, it is clear
that the project is incomplete. Therefore, the projects fall under the
definition of ongoing project and the promoter is liable for registration of
the project under the section 3 of the Real Estate (Regulation &
Development) Act, 2016.” &on Y9

-y L ATe

Accordingly, it can be in

) .,-.f(‘ N
construction works of the*tower | ar incomplete. Therefore, the

competent autho; 72 ereafter; offer a validiand lawful possession
letter to the allo _ "
E.IIL Direct the r

deed to co | e_lof” the Alat in favour of the

occupation certificate
alid and lawful offer of

@b@@ed be done within 3

months from the vlld offer of possession as per provisions of section

17 of the Act, 2016.

E.IV. Direct the respondent to withdraw/cancel /revoke charges on
extra super area for increase in the super area which is
around eleven per centum (11%) increase in the super area
of the flat, as it was charged by the respondent illegally and
unlawfully.
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15. The complainant in its complaint have annexed the BBA dated

14.10.2005 the super area is 2244 sq. ft. whereas in letter dated
24.08.2017 the super area of the said unit is mentioned as 2491 square
feet instead of 2244 sq. ft which is 11% more than that of the original.
In light of the above-mentioned facts there is no document on record

which shows that the respondent has not charged anything illegal or

unlawful.

P o
incurred by the complainant.’

Impensation as separate

claim. For claiming

e timate and lawful
possession of the flat to the complainant.

17. In the present complaint, the complainant intends to continue with the

project and is seeking delayed possession charges as provided under the

proviso to section 18(1) of the Act. Sec. 18(1) proviso reads as under:

“Section 18: - Return of amount and compensation
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18(1). If the promoter fails to complete or is unable to give possession of an
apartment, plot, or building, —

Provided that where an allottee does not intend to withdraw from the
project, he shall be paid, by the promoter, interest for every month of delay,
till the handing over of the possession, at such rate as may be prescribed.”

18. Clause 10 of the flat buyer agreement (in short, agreement) provides for
handing over of possession and is reproduced below: -

“10 SCHEDULE FOR POSSESSION OF THE SAID PREMISES:

The possession of the said premises is likely to be delivered by the Company
to the Allottee within 36 mox .from the date of the start of the
construction of the tower yhi
execution of this agreement wi
circumstances, & on recerpto allpa
and on receipt of comp.' fithe basic sale price and other

o handing over the flat
pe subject to punctual

lef’ any provisions of this
provisions, formalities and

. The drafting of this
_of s ?_g E?ltl ns arg not only vague and
03 Iﬂa romoters and against

the allottee that even a single default by the allottee in fulfilling

formalities and documentations etc. as prescribed by the promoters
may make the possession clause irrelevant for the purpose of allottee
and the commitment date for handing over possession loses its
meaning. The incorporation of such clause in the flat buyer agreement

by the promoters are just to evade the liability towards timely delivery
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20.

2L

22

HARERA

of subject unit and to deprive the allottee of his right accruing after
delay in possession. This is just to comment as to how the builder has
misused his dominant position and drafted such mischievous clause in
the agreement and the allottee is left with no option but to sign on the
doted lines.

Admissibility of delay possession charges at prescribed rate of

interest: Proviso to section 18 provides that where an allottee does not

the handing over of possession, at

such rate as may be prescril 1as been prescribed under rule
15 of the rules. Rule as under

Rule 15. Prescri ed to'section 12, section 18

and sub-section (4, W19]

(1) For the is0 to sect : 10n'18; and sub-sections
€ “inter “' cribed” shall be the

use, it's Jlaced by ) be chmark lending rates
which the State Bai) '0of India may fix froprtime tg time for lending to the

general public.
The legislature in_jt dinate legislation under the
provision of rule 15 de ned the prescribed rate of

interest. The ra y the legislature, is
reasonable and 11@ Q E%M d the interest, it will
ensure uniform practice in all the cases.

Consequently, as per website of the State Bank of India i.e.,
https://sbi.co.in, the marginal cost of lending rate (in short, MCLR) as
on date i.e,, 12.01.2022 is 7.30%. Accordingly, the prescribed rate of

interest will be marginal cost of lending rate +2% i.e., 9.30%.
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23.

24,

25

26.

The definition of term ‘interest’ as defined under section 2(za) of the Act
provides that the rate of interest chargeable from the allottee by the
promoter, in case of default, shall be equal to the rate of interest which
the promoter shall be liable to pay the allottee, in case of default. The
relevant section is reproduced below:

“(za) "interest" means the rates of interest payable by the promoter or the
allottee, as the case may be.

Explanation. —For the purpose of this clause—

(i) the rate of interest chargeable from the allottee by the promoter, in
case of default, shall be equ ) ,@ rate of interest which the promoter
shall be liable to pay the all6tt *” veaseof default;

(ii) the interest payable by the )

date the promoter recerved theai

amount or part thereg refunded, and the interest
payable by the alla " I besfrom the date the allottee
defaults in paymeit ta'the’pr Ithedate ibjs paid;”
Therefore, interest on ¢ ay1 \from the complainant shall
be charged af . g, 9.30% by the
respondent/promoter. wh e| same, 3s_is being granted to the
complainant in case?f d onyCHarges.
On consideration of thy record and submissions
made regarding contravention of provisions of the Act, the authority is
satisfied that the féspi of the section 11(4)(a)
of the Act by f' : e due date as per the

agreement. As te-respond for fit outs on
24.08.2017 and thereafter no valid offer of possessnon has been issued
by the respondent. Also as reflected from the LC report dated
28.07.2021 the finishing works with respect to tower D6 are still
pending.

Considering the above-mentioned facts, the authority calculated due
date of possession according to clause 10 of the agreement dated

14.10.2005 i.e., 36 months from the date of start of construction or date
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~ of execution whichever is later. The authority has already held in the

complaint bearing no. 4031 of 2019 titled as Varun Gupta V/s Emaar
MGF Land Ltd. that in cases where subsequent allottee had stepped into
the shoes of original allottee after the expiry of due date of handing over
possession and before the coming into force of the Act, the subsequent
allottee shall be entitled to delayed possession charges w.e.f. the date of
entering into the shoes of original allottee i.e. nomination letter or date

of endorsement on the builde

omplainant is the 2m subsequent

allottee endorsed dated 03, 2011 1’e,, after the expiry of the due date

y interesting situation

tion of all requisite

/7 as confirmed by the counsel

s, for fit-out possession. The

session charges under

the date on which he

has taken physic possessio dallottee is enjoying the fruit of the

property for which he has invested with the promoter. Although the
promoter has given physical possession and allottee has accepted
physical possession on the basis of offer for fit-out possession which
may not be the legally valid offer of possession without obtaining
occupation certificate. Both the promoter and the allottee have acted

not as per the spirit of law but as per their own convenience. The
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promoter is liable for action for offering physical possession without

obtaining OC and allottee cannot be allowed to take benefit of delay
possession charges beyond the time he has taken physical possession.
Accordingly, it is the failure of the respondent/promoter to fulfil its
obligations and responsibilities as per the agreement to hand over the
possession within the stipulated period. Accordingly, the non-

compliance of the mandate contained in section 11(4)(a) read with

27.

0.pa stat the prescribed rate
ath o Mom the due date of

possession i.e., 03.11.2011 till the date of taking over the physical
possession of the said unit i.e., 24.08.2017.

ii. The respondent is directed to obtain occupation certificate from
the competent authority and then make a valid and lawful offer of

possession post that execution of conveyance deed be done
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within 3 months from the valid offer of possession as per

provisions of section 17 of the Act, 2016

iii. The complainant is directed to pay outstanding dues, if any, after
adjustment of interest for the delayed period.

iv. The rate of interest chargeable from the allottee by the
promoters, in case of default shall be charged at the prescribed
rate i.e.,, 9.30% by the respondents/promoters which is the same

rate of interest which

ARz
:

which is not ". ..... eementTHowever, holding charges
any point of time even
settled by hon’ble

?avl-.9/2020

(Vijay Kumar Goyal

e SURUGRANT G

Haryana Real Estate Regulatory Authority, Gurugram
Dated: 12.01.2022
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