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AUTHORITY, GURUGRAM
Complaint no. . 1918 of 2021
First date of hearing: 09.07.2021
pate of decision ¢ 06.10.2021
Chandan Khaitan

R/0: Flat No. 1103, 16th Tower, The 4_:]:15& -
North, Nirvana Country South City 11,

Gurugram-122002 Complainant
v I_:q_._-:-"_ .. |
et et
1.Ireo Victory Valley Private Limited |
Regd. Office at: - 5th Floor, Orehid Centre, Golf
Course Road, Sectof EE'Gﬂi_thiam+ _ﬁ:;Zﬂ_I:‘.IE-, Respondent
Haryana  f s s
CORAM: _
Shri Samir Kumat, Member
Shri Vijay Kumar Goyal Member
APPEARANCE:
Shri Abhay Jain Advocate for the complainant
Shri MK Dang =~ Advocate for the respondent

ORDER
1. The present complaint dated 19.04.2021 has been filed by the
complainant/allottee under section 31 of the Real Estate
(Regulation and Development) Act, 2016 (in short, the Act)
read with Rule 28 of the Haryana Real Estate (Regulation and
Development) Rules, 2017 (in short, the Rules) for violation of

section 11(4)(a) of the Act wherein it is inter alia prescribed
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that the promoter shall be responsible for all obligations,

responsibilities and functions under the provision of the Act or

the rules and regulations made there under or to the allottee

as per the agreement for sale executed inter se.

Unit and project related details

The particulars of unit details, sale consideration, the amount

paid by the complainant, date of proposed handing over the

possession, delay peri&d ..if_,_anjr, have been detailed in the

following tabular form: '

S. No| Heads / Information '_
1. | Name of the projeet “The Victory Valley”, |
> Sectar-67, Gurgaon
Licensed ‘h&ia 24.6125 acres
Nature of tiee pru;e¢t Group Housing Complex
DTCP Hg:i;hsq; | [2#%67 2007 dated
{ | 1;5@ d0.2007
License va 2 = (125102017

KSS properties Pvt. Lud.

: and High responsibie |
' - % |, || realrors Pvt. Lud. .
‘5. | RERA registered/no| Not Registered |
registered |
6. | Date of approval of building 29.11.2010 |
plan (Page no. 98 of the reply)
7. Unit no. B0O104, 1# floor, Tower B
(Page no. 39 of the
complaint)
B. Unit measuring 3084 sq. ft.
[Page no. 39 of the
complaint)
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9, | Booking date 21.12.2010 |
[Page 36 of reply] ‘|
10, | Date of allotment 10.01.2011
[Page 52 of reply] _I
11. | Date of execution of Flat|06.07 2011
buyer's agreement [Page 36 of complaint] |
12, | Payment Plan Instalment payment plan 1
(Page no. 67 of the
complaint) |
13. | Total consideration.. 1 . Rs. 2,40,18,040/-
G b [vide statement of account
on page 118 of reply] |
14. | Total amount pafd by the, =~ }-Rs. 2 10,00,785/-
mmplamﬂﬂf} pr - 15 [vide statement of account’
i =T onpage 118 of reply] |
(15. | Due da.!egé‘f delivery Of 29.11.2013
possession as per clause 133 | (Note: - Grace period is m:rJ
allowed) |
16, | Offer of possession Offeredon 13.062018 |
\ 4 [page no. 116 of reply]
17T Occupation cortificate .| 28.09.2017 |
= [page no. 115 of reply]
18. | #yeats 8 months 15 days
RER '
w a Y |
munr.h:'- ., 13 .08.2018, | )
Facls of the complaint

That the respondent published very attractive brochure

highlighting the project, victory valley at sector 67, Gurugram,

Haryana. The respondent claimed to be one of the best and

finest in construction and one of the leading real estate

developers of the country in order to lure prospective

customers to buy apartment in the project.
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That the original allottees, Mr Avnish Arora and Mrs Ritu Arora

were approached by the representatives of the developer. The
sale representatives claimed the project as the world class
project and ultimately, they booked the flat on 04 January
2011.

That the respondent allotted apartment no. VV-B-01-04, first
floor, tower-B, having a super area of 3084 square feet with
two car parking slots in the project Victory Valley at sector 67,
Gurugram, Haryana dated'10 January 2011 for a total sale
consideration of Rs.Z l'E'i}':I"-'E"-?f;f— including EDC, IDC, two
Parking slots, r.:}t!‘a chm {&placement fund maintenance
security, 1ahugr“::2ss apphmhlmrrymgamst etc.

That the apan:mmt buyer’s agreement was executed between
the parties for. aﬁ?rtnmntnu. VV-B-01-04 first floor, tower-B,
having a super-area of 3084 square feet with two car parking
slots in the prai_ett_vlcmm:_"falley at sector 67, Gurugram,
Haryana on 06 July 2011.

That the complainant Chandan Khaitan bought the apartment
from the original allotteées, Mr Avnish Arora and Mrs Ritu
Arora on 18 Ndvember 2014, which was approved and
endorsed by the developer. At the time of endorsement, the
complainant was told by the respondent that the complainant
would get the possession of his apartment shortly.

That the complainant paid Rs.13,83,000/- for stamp duty
charges, legal charges and other miscellaneous charges for
executing the conveyance deed on 06 July 2018, but till date,

no conveyance deed has been executed by the developer, in the
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favour of the complainant despite taking full amount for the

conveyance deed.

That the respondent, issued offer for possession letter on 31
December 2018. The complainant took the possession of the
apartment on 31 December 2018.

That the respondent was duty bound to execute the
conveyance deed in favour of the complainant but till date the
respondent has failed tu-ﬂ:{emte the conveyance deed for the

'n =¥

apartment, ;'1.._1" wﬂ

That after a delay of more t‘lﬁn two years and nine months
after receiving the total _l;ﬂ!‘lﬁidﬂi‘%!;mn and stamp duty charges,
the respondent has failed to execute the conveyance deed for
the apartment.' Ei:—ught by the complainant. The complainant
approached the respondent many times and pleaded for
execution of cﬁnéﬁyanc& deed for his apartment as per the
commitments 1i1the a‘paﬁm@t hu;,rw sagreement.

That the responde nthas irﬂ': tiafd ﬂiz delay possession charges
to the co mplmam since ﬂﬁ January 2015, the actual legal date
of pussessmu,:

Relief sought by the complainant:

The complainant has sought the following relief:

(1) Direct the respondent to pay interest for every month
of delay in offering the possession of the apartment.
(ii) Direct the respondent to execute a conveyance deed

for the apartment.
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14.

15.

16.

17

18.

On the date of hearing the authority explained to the
respondent/promoter about the contravention as alleged to
have been committed in relation to section 11(4) (a) of the Act

to plead guilty or not to plead guilty.
Reply by the respondent.

That the apartment buyer agreement was execl ted between
the complainant and the respondent prior to the enactment of
the Act of 2016, Sy

That this hon'ble aut]'mrwms not have the jurisdiction to try
and decide the praﬁentfalgearui frivolous complaint. That the

project in quesﬁqih F %gqipted"l'fm;n registranun under the

Deveiupmenl}_.ﬂu'l.e s, 2017.The tr:-w-er nf the project where the
unit of the cbréplgjnﬂnt is situated does not come under the
scope and ambit of ‘on-going project as defined in section 2(0)
of the Har}ran;”ﬂéa'.l 'Esi'atél: (Regulation and Development)
Rules, 2017,
That the cnmﬁiaﬁitlﬁg}n:im{ﬁiqainahh because the agreement
contains an arbitration clause which refers to the dispute
resolution meﬂ!'injsm'Jth 'h:& adopted by the parties in the
event of any dispute i.e, clause 34 of the buyer’s agreement.
That the complainant has not approached this hon'ble
authority with clean hands and has intentionally suppressed
and concealed the material facts in the present complaint.

e That the respondent is a reputed real estate developer

having immense goodwill and has always believed in
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satisfaction of their customers. The respondent and its
associate companies have developed and delivered
several prestigious projects such as ‘Grand Arch’,
‘Skyon', ‘Uptown’, ‘Gurgaon Hills', ‘The Corridors’ etc.
and in most of these projects large number of families
have already shifted after having taken possession and
resident welfare associations have been formed which
are taking care of the day te day needs of the allottees of
the respective prﬂjEﬂ;ﬁ, e

That the original a’.iiu"ftees ie, Avnish Arora and Ritu
Arora, after i.:heclqng:ﬁle veracity of the project namely,
‘Ireo Victory Valley', Gurugram had applied for
allotment 'of an_ apartment vide their booking
apphcnt{h furur dated 04.01.2011.

That hésfgtl the Saidiapﬁillmﬁﬁﬂ,_thii respondent vide
its aﬂutm&[lt o&‘&slﬁttm' dated 10.01.2011 allotted to the
original alluttEea___angui fo. B0104, tower no. B,
havingtentative arp;r area of 3084 sqft for a sale
cnnsid;!ra&nn of Rs. 2,14,75,506.08. However, it is
submitted that sale consideration amount was exclusive
of the registration charges, stamp duty charges, service
tax and other charges which were to be paid by the
original complainant at the applicable stage.
Accordingly, an apartment buyer's agreement was
executed between the original allottees with the
respondent on 06.07.2011. It is further submitted that
when the original allottees had booked the unit with the
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respondent, the Real Estate (Regulation and

Development) Act, 2016 was not in force and the
provisions of the same cannot be applied
retrospectively.

« That the original allottees made certain payments
towards the instalment demands on time and as per the
terms of the allotment. However, they committed
defaults in suhsequ&ntlnﬂalments It is submitted that
the respondent 1;% raised the payment demand
towards the nimh" iﬁﬁfﬁmt vide payment request
dated Eﬁﬂ'li’ﬂli. EB’HEE!'\ET, the due amount was
received from the' mri_gtnﬂl-éllnttﬂes only after reminder
dated 233 6.2{113 was sent by the respondent.

e« That vide Payment request dated 24.02.2014, the
respnniigént. had raised the demand of tenth instalment
for net pﬁ;}a}ﬂe‘"muﬂt of Rs:15,03,226.55. However,
the nnginal a!lutﬁaes* mn-:ié the payment only after
reminders: dated ;25,{]3.21]14 14/04.2014 and final
notice ﬁatgd EIE;ﬂﬁ 014 were sent b yithe respondent.

e That fhe :ﬂrigf;ial illuttees and the complainant
thereafter signed the nomination/transfer agreement
on 18112014 and submitted the same to the
respondent wherein the complainant admitted that all
rights, title and interest of the original allottees would
vest with him, and he shall enjoy the same subject to the
obligations in the agreement. The complainant had vide

clauses 7 and 8 of the said nomination agreement
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admitted that he would forego and waive his right to

receive any compensation for delay in handing over the
possession or any rebate from the respondent and to
that extent the apartment buyer's agreement would
<tand modified. The complainant had also addressed a
letter dated 18.11.2014 to the respondent wherein he
had acknowledged that he would be bound by all the
terms and conditions of the respondent including the
terms and co ndinqh&gfﬂ}e agreement. The complainant
had also submit‘t’i‘-ﬁ'ﬂ; *a’n ‘affidavit dated 18.11.2014
wherein he had aga{g ;lekqgwladged vide clause 4 that
they wﬁulﬂ ﬁraim_ﬁ:regu the right to receive
cnmpeﬂatﬁnn for dela;.' i handmg pver the possession
and to that extent the apartment buyer agreement
would ﬂﬁn&{ﬁﬂlﬁed.f[‘he same undertaking was again
aiven by tiie complainant vide clause 1 of the indemnity
bond cum undErm]ﬂng dated 18.11.2014. The
respondent had after.scrutiny of the application as well
as of the documents, \vide letter dated 21.11.2014
assigngﬂ_ all the right§ of the original allottees to the
complainant and all the documents were endorsed in

the name of the complainant.

¢ That the possession of the unit was supposed to be
offered to the complainant in accordance with the
agreed terms and conditions of the buyer's agreement.
It is submitted that clause 13.3 of the buyer's agreement
and clause 35 of the schedule - | of the booking
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application form states that '...subject to the allottee

having complied with all formalities or documentation
as prescribed by the company, the company proposes to
offer the possession of the said apartment to the allottee
within a period of 36 months from the date of approval
of the building plans and/or fulfilment of the
preconditions imposed thereunder (commitment
period). The allottee further agrees and understands
that the company’ shh‘fl’he ‘additionally be entitled to a
period of 180 daﬁtﬂﬁtﬁ*ﬁaﬂﬂd] . Furthermore, the
ﬂnmplamant had ;mihar agreed for an extended delay
period uf_li?. ‘honths from the date of expiry of the grace
period as per clause 135 of the apartment buyer's

agreemarlt.

# That fm[[t t?hafargmﬂ tarms of the buyer’s agreement,
it is evident’ thax the. u,meﬂas to be computed from the
date of receipt ofall r@ﬁh:ism! appruvals Even otherwise
construction can't Hg raikéd in the absence of the
necessar}fﬁﬁprﬁvals. '[‘Har_ll: ‘has been specified in Sub-
clause (v} of clause 1‘?_. of the approval of building plan
dated 29.11.2010 of the said project that the clearance
issued by the ministry of envirenment and forest,
government of India has to be obtained before starting
the construction of the project. That the environment
clparance for construction of the said project was
granted on 25.11.2010. Furthermore, in clause (v) of
part-B of the environment clearance dated 25.11.2010 it
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was stated that approval from fire department was

necessary prior to the construction of the project.

e That the last of the statutory approvals which forms a
part of the pre-conditions was the fire scheme approval
which was obtained on 28.10.2013 and that the time
period for offering the possession, according to the
agreed terms of the buyer’s agreement, expired only on
28.04.2018. The respondent completed the construction
of the tower in fﬁﬁ’ﬂh the unit allotted to the

'L..-'!-

complainant. The resﬁﬁhﬂenl; received the occupation
cemﬁcatemnﬁﬂwfﬁﬁﬁ},_’.

e« That the@ﬁndé‘lﬂm théﬁbﬁéﬁssiun of the unitto
the cé:ﬁﬁplﬁinant_ vide ~Tiotice ‘of  possession dated
13.11&.’2@;&' and :tnfi'r_naﬁed him to complete the
documentation formdlities and ‘make the payment

towards mﬂ ﬂutstanding amount

e That the -:umplaimt after making complete payment
have haen;.:u: i;l possession of the said apartment vide
possession letter ﬂated 31.12.2018. The complainant
had conducted hﬂ_'i qwmﬁweah gations and was provided
with all clarifications and information regarding the
project. The complainant had taken the possession of
the apartment after having inspected and after being
fully satisfied.

E. Jurisdiction of the authority
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19. The respondent has raised objection regarding jurisdiction of

20.

21,

authority to entertain the present complaint and the said
objection stands rejected. The authority observed that it has
territorial as well as subject matter jurisdiction to adjudicate
the present complaint for the reasons given below.

E.1  Territorial jurisdiction

As per notification no. 1/92/2017-1TCP dated 14.12.2017
issued by Town and Cuuntr}f Planning Department, the
jurisdiction of Real Estﬂﬁ& H@uﬁlatur}r Authority, Gurugram
shall be entire Gurugram ﬁilﬂrn:t for all purpose with offices
situated in Gurug_ram.- hlﬂ‘fq present case, the project in
question is situafeﬂ within the planning area of Gurugram
District, thai'el“nge this authority has complete territorial
jurisdiction to dEhJ with ﬂIE Hreﬁant complaint.

E. I Suhjmmmar jllrisﬂiﬂlﬂn

Section IIH][a]“onﬂlﬂ H'E.t. Jﬂiﬁ pn}t-"itfﬂs that the promoter
shall be responsible tn ﬂtl!*ﬂi’cﬂttﬁe as per agreement for sale.

Section 11 {4{.{&] is r&’ﬁmdﬁceﬁ as hereunder:
Section 11(4)(a)

Be responsible for all obligations, responsibilities and
functions under the provisions of this Act or the rules and
regulations made thereunder or to the allottees as per the
agreement for sale, or to the association of allottess, as
the cose may be, till the conveyance of all the apartments,
plots or buildings, as the case may be, Lo the allottees, or
the common areas to the association of allottees or the
competent authority, as the case may be;

Section 34-Functions of the Authority:
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22.

23.

24.

34(f) of the Act provides to ensure compliance of the
obligations cast upon the promoters, the allottees and the
real estate agents under this Act and the rules and
regulations made thereunder.

So, in view of the provisions of the Act quoted above, the
authority has complete jurisdiction to decide the complaint
regarding non-compliance of obligations by the promoter
leaving aside compensation which is to be decided by the
adjudicating officer if pursued by the complainant at a later

stage. Lroe b

Findings on the obj

by the respondent

F.1  Objection regar;lﬁ:!g& jurisdiction of the
complaint w.rt the ipﬂ'nﬁeﬁ buyer's agreement
executed prio Ftu f:umfl:gihtﬂfn rce of the Act.

The respnndent submitted that the complaint is neither
maintainable nor tenable and is liable to be outrightly
dismissed as the apartment buyer's agréement was executed
between the complainant and 'the respondent prior to the
enactment of the A¢t énd-ﬁéﬂimmﬁm of the said Act cannot
be applied rm'na:-emve@

The authant}m&ai&ﬁﬂiimmmhuht provisions of the Act are
quasl reu'ua;twe: to |some __Em;em; in ‘operation and will be
applicable to the agreement;s for sale entered into even prior
to coming into operation of the Act where the transaction are
still in the process of completion. The Act nowhere provides,
nor can be so construed, that all previous agreements will be
re-written after coming into force of the Act. Therefore, the
provisions of the Act, rules and agreement have to be read and

interpreted harmoniously. However, if the Act has provided
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for dealing with certain specific provisions/situation in a

specific/particular manner, then that situation will be dealt
with in accordance with the Act and the rules after the date of
coming into force of the Act and the rules. Numerous
provisions of the Act save the provisions of the agreements
made between the buyers and sellers. The said contention has
been upheld in the landmark judgment of Neelkamal Realtors
Suburban Pvt. Ltd. Vs. UOI and others. (W.P 2737 of 2017)
which provides as under: \* %

“119. Under the provisions of Section 18, the delay in handing
over the posséssipn weoldbe colmted from the date
memiﬂned.m: reemen Jfar. sale-entered into by the
promoter and thie allottee prior tovits registration under
RERA. Under/the prﬁﬁsfaﬁ;qf RERA, the promoter is
given @ facility to revise the date of completion of project
and declgrethe sameunder Section 4. The RERA does not
contemplate rewritin contrgst between the flat
purchasesahd the pramater... |

122, We huve-gm discussed that above statéd provisions of
the RERA afe nat retrospective in'nature. They may to
some extent be having o retroactive or quasi retroactive
effect but thed on ‘thaggroand the validity of the
provisions of RERA vannot bechtillenged. The Parfiament
is competent engughtolegisiate law having retrospective
or retropetive effect. 4 @w"ﬁ'ﬂn be gven framed to affect
subsisting ./ existing contractual rights between the
parties in-the larger publicinterest. We do not have any
doubt in ﬂqr;mm:d«ﬂmt the-RERA has been framed in the
larger public” interest aftér o thorough study and
discussion made at the highest level by the Standing
Committee and Select Committee, which submitted its
detailed reports”

25, Also, in appeal no. 173 of 2019 ttled as Magic Eye Developer
Pvt. Ltd. Vs. Ishwer Singh Dahiya, in order dated 17.12.2019
the Haryana Real Estate Appellate Tribunal has observed-

“34. Thus, keeping in view our aforesaid discussion, we are of the
considered opinion that the provisions af the Act are quasi
retroactive to some extent in operation and will be
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: .
WMM’W ! . F the A !
transaction are still in the process of completion. Hence in
case of delay in the offer/delivery of possession as per the
terms and conditions of the agreement for sale the
ollottee shall be entitled to the interest/delayed
possession charges on the reasonable rate of interest as
provided in Rule 15 of the rules and one sided, unfair and
unreasanable rate of compensation mentioned in the
agreement for sale is liable to be ignored.”

26. The agreements are sacrosanct save and except for the

provisions which have been ahrﬂgated by the Act itself.
Further, it is noted that th;dmﬂder buyer agreements have
been executed in l:hE: mgﬁ?&@ﬁ%t there is no scope left to the
Therefore, the &I.r':huﬂty isréf ti:l& -.riew ﬂ'ia tthe charges payable
under various heads shall be payable as per the agreed terms
and -::nnditinfns.’pf the agreement subject to the condition that
the same are’in accordance with the plans/permissions
approved by, theh rﬁspacme ~ departments/competent
authorities and ;Pelqgi quﬁgquth of any other Act, rules
and regulations [It;ade thg?'ﬁﬁ&'ﬁ?and are not unreasonable or
exorbitant |n|natura
F.1l  Objection regarding eomplainant is in breach of
agreement for non-invocation of arbitration
27. The respondent submitted that the complaint is not
maintainable for the reason that the agreement contains an
arbitration clause which refers to the dispute resolution
mechanism to be adopted by the parties in the event of any

dispute and the same is reproduced below for the ready

reference:
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“34. Dispute Resolution by Arbitration
"All or any disputes arising out or touching upon in relation

to the terms of this Agreement or its termination
including the interpretation and validity of the terms
thereof and the respective rights and obligations of the
parties shall be settled amicably by mutual discussions
failing which the same shall be settled through reference
to a sole Arbitrator to be appointed by o resolution of the
Board of Directors of the Company, whose decision shall
be final and binding upon the parties. The allottee hereby
confirms that it shall have no objection to the
appointment of sur:h .mi'e Arbitrator even if the person so
appointed, is an emplayee gr Advocate of the Company or
is atherwise connected :Mampnny and the Allottee
hereby accepts gnd Fi “that this alone shall not
constitute a é to the independence or
rmpﬂrhni.m_f ﬁ' Ir '_ forvto conduct the
arbitra e " proceedings shall be
Gove Rﬁe Arbitration and Conciliation Act, 1996 or
any statu amendmengs/ madifications thereto and
shall be held at the Company’s offices or at a location
designared by the sald sale Arbitrator in Gurgaon. The
language nf{;he ﬁrbm-an"nn proceedings and the Award
shall be in En[gm.h. The mmpnnj-r and the ollottee will
share the fe}s.ﬁﬁmambrﬁﬂmr in uq;mr]' propartion”.

28. The authority is of the.opinion-that the jurisdiction of the

authority cartuﬁhq-f%ttﬁ _Q bg,r‘h e existence of an arbitration

clause in th _partﬁzeﬁt bufer‘? “agreement as it may be noted
that section ’?? of the ﬁ@ags ﬁ&lﬂﬂ_ﬁﬁi{:ﬂﬂn of civil courts
about any matter which falls within the purview of this

authority, or the Real Estate Appellate Tribunal. Thus, the
intention to render such disputes as non-arbitrable seems to
be clear. Also, section 88 of the Act says that the provisions of
this Act shall be in addition to and not in derogation of the

provisions of any other law for the time being in force. Further,

Page 16 of 29



29,

HARERA
GUEUGW Complaint No. 1918 of 2021 q

the authority puts reliance on catena of judgments of the

Hon'ble Supreme Court, particularly in National Seeds
Corporation Limited v. M. Madhusudhan Reddy & Anr.
(2012) 2 5CC 506, wherein it has been held that the remedies
provided under the Consumer Protection Act are in addition to
and not in derogation of the other laws in force, consequently
the authority would not be bound to refer parties to

arbitration even if the agre«e;mgut between the parties had an

arbitration clause. : ﬂr*ﬂ‘“

Further, in Aftab Singh mtd ors. v. Emaar MGF Land Ltd and
ors.,, Consumer case no. 701 of 2015 decided on 13.07.2017,
the National Eunsumer DISPutES Redressal Commission, New
Delhi {NC[}RE] has held that the arbitration clause in
agreements I_:-etw_ee!'n _the cumpllamant and builders could not

circumscribe the jurisdiction of a consumer. The relevant
paras are reproduced below: £
“49, Support to the above view is alsa lent by Section 79 of the
recently enocted Real Estate (Regulation and Development)
Act, 2016 [for short "the Raui Estate Act”). Section 79 of the said
Act reads as follows:-
“79. Bar of ;unsd:m:run No L‘h-’l-l' court shall have
jurisdiction to entertain any suit or proceeding in
respect of any matter which the Authority or the
adjudicating officer or the Appellate Tribunal is
empowered by or under this Act to determine and
no infunction shall be granted by any court or other
authority in respect of any oction taken or to be
taken in pursuance of any power canferred by or
under this Act.”
It can thus, be seen that the said provision expressly ousts the
Jjurisdiction of the Civil Court in respect of any matter which the
Real Estate Regulatory Authority, established under Sub-
section (1) of Section 20 or the Adjudicating Officer, appointed
under Sub-section (1] of Section 71 or the Real Estate Appellant
Tribunal established under Section 43 of the Real Estate Act, is
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empowered to determine. Hence, in view of the binding dictum
of the Hon'ble Supreme Court in A. Ayyaswamy (supra), the
matters/disputes, which the Authorities under the Real Estate
Act are empowered o decide are non-arbitrable
notwithstanding an Arbitration Agreement between the
parties to such matters, which, to a large extent, are similar to
the disputes falling for resolution under the Consumer Act.

56. Consequently, we unhesitatingly refect the arguments on
behalf of the Builder and hold that an Arbitration Clause in the
afore-stated kind of Agreements between the Complainant and
the Builder cannot circumscribe the jurisdiction of a Consumer
Fora, notwithstanding the ﬂmendmenrs made to Section 8 of
the Arbitration Act.” '

30. While considering the issue -‘.‘rf malntalnﬂblllt_'," of a complaint

ﬂ

before a consumer fnrurn{ cummxssmn in the fact of an existing

AW LR

arbitration clause in the hmtder buyer agreement, the hon'ble
Supreme Enurt in case titled as M /s Emaar MGF Land Ltd.
V. Aftab Singh in revision petition no. 2629-30/2018
in civil appeal no. 23512-23513 of 2017 decided on
10.12.2018 has upheld the aforesaid judgement of NCDRC
and as provided in Article 141 of the Constitution of India, the
law declared by thE Supreme Cnurt shall be binding on all

S

courts wtthlp the territory of India and accordingly, the
authority is bound E}:'the a?nn:said view. The relevant para of
the judgement passed by the Supreme Court is reproduced
below: = S

“25. This Court in the series of judgments as noticed above
considered the provisions of Consumer Protection Act, 1986 as
well as Arbitration Act, 1996 and laid down that complaint
under Consumer Protection Act being a special remedy, despite
there being an arbitration agreement the proceedings before
Consumer Forum have to go on and no error committed by
Consumer Forum on refecting the application. There is reason
Jor not interjecting proceedings under Consumer Protection Act
on the strength an orbitration agreement by Act, 1956, The
remedy under Consumer Protection Act is @ remedy provided to
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31.

G.

HARERA

a consumer when there is a defect in any goods or services. The
complaint means any allegotion in writing made by a
complainant has also been explained in Section 2{c) of the Act.
The remedy under the Consumer Protection Act is confined to
complaint by consumer as defined under the Act for defect or
deficiencies caused by a service provider, the cheap and a quick
remedy has been provided to the consumer which is the object

and purpose of the Act as noticed above,”
Therefore, in view of the above judgements and considering

the provisions of the Act, the authority is of the view that
complainant is well within their rights to seek a special
remedy available in a hengi_‘i;:lai Act such as the Consumer
Protection Act and RERH'ﬂEtFEQIE instead of going in for an
arbitration. Hence. we haye no hesitation in holding that this
authority has the rfec[umita iqnsﬂinﬂun to entertain the
complaint aqﬁ;&ﬁ# the dispute does not régquire to be referred
to arbitration n‘eéessarﬂy.- |

Findings on the relief sought by the complainant.

. Direct the rh-s;ﬁquﬂ&nt to pay interest for every month of
delay in offering ﬂu:,ng_ﬁ__ﬂé-g_sjpn of the apartment.

II. Direct the réspondent to Exéciite a conveyance deed for
the apartment:

G.I Direct the respondent to pay interest for every month of

32,

delay in offering the possession of the apartment.

In the present complaint, the complainant intends to continue
with the project and are seeking delay possession charges as
provided under the proviso to section 18(1) of the Act Sec.

18(1) proviso reads as under.

“Section 18: - Return of amount and compensation
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18(1). If the promoter fails to complete or is unable to give
possession of an apartment, plat, or building, —

Provided that where an allottee does not intend to
withdraw from the project, he shall be paid, by the
promoter, interest for every month of delay, till the
handing over of the possession, at such rate as may be
prescribed.”

33, Clause 13.3 of the apartment buyer's agreement (in short, the
agreement) dated 06. [}Tr' Zﬂlﬂ provides for handing over

H'w.--\"' 3

] q’{duced below:

SR

13. Fuﬁsessmﬂ olding charges

13.3 Subject ta'Porce Majeuresas tefined herein and
further subjget wthe Allattees haying complied with all
its abhguﬁhn; under the terms and conditions of this
Agreen'.ia:ﬂi land not lmufr;g defaulted under any
pruvisﬂln.ﬁ}_-nf thu.ﬂgregment irfcluding but not limited
to the ﬂﬁr&r pﬂJ{F’IEM uf:ﬂ.ﬂ'i dues and ch arges including
the mtﬁf‘ﬁ'ﬂfh fﬂrﬁ!defan;in rggr:drap’ﬂn H:ﬂrges stamp

duty and. o hargfs nd also Subject to the Allattees
having co WJanr décumentation as
prescribed Tom .-Erfmb ‘Company proposes o
offer the pﬂﬂﬂﬂﬂk’}&dﬂpﬂﬁﬂifﬂt to the allottees
withima; pmud pj 36m uw‘remnthﬂ dateof approval of
the Bull phrhu ;f&r ent of the preconditions
impos: .e'.'i"euﬁﬁe Ifi‘heht Period"). The
Allottees further pgrags ‘ahd nderstands that the
company sﬁd#udd!t.rﬂnuﬂy be entitled to n period of 180
days ("Grace Period”) after the expiry of the said
Commitment Period to allow for unforeseen delays in
obtaining the occupation certificate etc, from the DTCP
under the Act, in respect of the IREQ- Victory Valley
Profect.

34. The apartment buyer’'s agreement is a pivotal legal document

possession and the sarne '

which should ensure that the rights and liabilities of both
builder(s)/promoter(s) and buyer(s)/allottee(s]  are
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35.

protected candidly. The apartment buyer's agreement lays
down the terms that povern the sale of different kinds of
properties like residentials, commercials etc. between the
buyer and builder. It is in the interest of both the parties to
have a well-drafted apartment buyer's agreement which
would thereby protect the rights of both the builder(s) and
buyer(s) in the unfortunate event of a dispute that may arise.
It should be drafted in the simple and unambiguous language
which may be unde rstﬂuﬂ%‘"a"tﬁmmun man with an ordinary
educational background.| rTf‘shn'ﬂid contain a provision with
regard to SHPWWP&%W of possession of the
apartment, plﬁ.it{‘ﬂ“ ]l'mls:ff@asathé case may be and the right of
the buyer/allottee in case ufd&lay in posséssion of the unit. In
pre-RERA perf;uﬂ it was # general practice among the
promoter(s) }ﬁ%ﬂnp&r{@j to irw.r:ariaﬂ:u]‘lur draft the terms of the
apartment buyer's agreement in a manner that benefited only
the promoter/developer. Itthad arbitrary, unilateral, and
unclear clausE (&art ﬁlﬂﬁl" hiarantiy favoured the
promoter/developer ‘o gave them the benefit of doubt
because of the total ph;etme,fuf_ clarity over the matter.

The authurltj,?'ﬂas' gone tﬂﬁli."c.:-‘ﬁét.a the possession clause of the
agreement. At the outset, it is relevant to comment on the pre-
set possession clause of the agreement wherein the possession
has been subjected to all kinds of terms and conditions of this
agreement and the complainant not being in default under any
provisions of this agreements and in compliance with all

provisions, formalities and documentation as prescribed by
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36.

37.

the promoter. The drafting of this clause and incorporation of
such conditions are not only vague and uncertain but so
heavily loaded in favour of the promoter and against the
allottee that even a single default by the allottee in fulfilling
formalities and documentations etc. as prescribed by the
promoter may make the possession clause irrelevant for the
purpose of allottee and the commitment date for handing over
possession loses its meamug Themmrpﬂratinn of such clause
in the apartment buyer's aai'#ﬂﬂnt by the promoter is just to
evade the liability tuwariis; n‘ﬂ&%' delivery of subject unit and
to deprive the aﬂnﬂtnﬂ! ‘his right accruing after delay in
possession, THis\s just te.comment as to how the builder has
misused his é:ﬁlﬁlant positionand drafted such mischievous
clause in theﬁ@é&mght mﬂ%haaallbttee is'left with no option
but to sign ur{&;ﬁe%tﬁd j]m%

The respnnder"n; p}qﬁwter has pf(u_pused to handover the
possession of the EuE-fEct amrtﬁj;anf within a period of 36
months ﬁ'urr*rthq date ui-ﬂ;:-prm\ral of building plans and/or
fulfilment of ﬁeﬁ'pmm&lﬁﬂnr imposed thereunder plus 180
days grace period for unforeseen delays in obtaining the
occupation ::;ai'ﬁﬁ::ate etc. from the DTCP under the Act.
Further, in the present case it is submitted by the respondent
promoter that the due date of possession should be calculated
from the date of approval of building plans which was
obtained on 29.11.2010, as it is the last of the statutory
approvals which forms a part of the preconditions. The

authority in the present case observed that, the respondent
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has not kept the reasonable balance between his own rights

and the rights of the complainant/allottee. The respondent has
acted in a pre-determined and preordained manner. The
respondent has acted in a highly discriminatory and arbitrary
manner. The unit in question was booked by the complainant
on 21.12.2010 and the apartment buyer’'s agreement was
executed between the respondent and the complainant on
06.07.2011. The date .of gﬂprﬂval of building plan was

29.11.2010. It will Ieaﬁ %*& ‘logical conclusion that the
respondent would hewe% _ i

started the construction of
the project. On-a bare! fqﬁm%hf the clause 13.3 of the
agreement rgp:ﬁ'éﬁced .above it becomes clear that the
possession in ﬂ;é;]':-resent case islinked tothe "fulfilment of the
preconditions” which is so vague and ambiguous in itself.
Nowhere in thé agreement it has been defined that fulfilment
of which tundﬁﬁﬂéf’hc_ths a part of the pre-conditions, to
which the due date ﬂfpam#sinﬂ is"subjected to in the said
possession clause. If the-said-possession clause is read in
entirety the time period of handing over possession is only a
tentative period for r.:ump‘ieﬁnn of the construction of the flat
in question and the promoter is aiming to extend this time
period indefinitely on one eventuality or the other. Moreover,
the said clause is an inclusive clause wherein the “fulfilment of
the preconditions” has been mentioned for the timely delivery
of the subject apartment. It seems to be just a way to evade the
liability towards the timely delivery of the subject apartment.

According to the established principles of law and the
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38.

principles of natural justice when a certain glaring illegality or
irregularity comes to the notice of the adjudicator, the
adjudicator can take cognizance of the same and adjudicate
upon it. The inclusion of such vague and ambiguous types of
clauses in the agreement which are totally arbitrary, one sided
and totally against the interests of the allottee must be ignored
and discarded in their totality. In the light of the above-
mentioned reasons, the authority is of the view that the date of
sanction of building pl'atm}bhﬁght to be taken as the date for
determining the due daté'ﬂf‘ﬁﬁﬁﬁsiun of the unit in question
to the cumplamgnt,\ R
Admissibility nﬁgpﬁc& t:ThE r&spnnﬂent promoter had
proposed to ﬁandfuver the PHSBEEE.I_DH of the apartment within
36 months fram the date ufiam“ﬁcm of building plan and/ or
fulfilment o rﬁe ﬁr&tnr&ﬁftinns 1mpu@5&d thereunder which
comes out to t!H;‘ EEI_JL__E_!] 13. The'respondent promoter has
sought further extension for a period of 180 days after the
expiry of 36ymonths, fununfm delays in obtaining the
occupation cﬁrt&ﬁté efc. fnim the DTCP under the act, in
respect of the sald prmeﬂ, Aﬁ a matter of fact, there is no
document that has been piaced on record which shows that the
promoter has applied for occupation certificate within the
time limit prescribed by the promoter (i.e., on or before
29.11.2013) in the apartment buyer's agreement. As per the
settled law one cannot be allowed to take advantage of his own
wrong. Accordingly, this grace period of 180 days cannot be

allowed to the promoter at this stage.
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39. Admissibility of delay possession charges at prescribed

40.

41.

rate of interest: The complainant is seeking delay possession
charges at the rate of 18% p.a. however, proviso to section 18
provides that where an allottee does not intend to withdraw
from the project, he shall be paid, by the promoter, interest for
every month of delay, till the handing over of possession, at
such rate as may be prescribed and it has been prescribed

under rule 15 of the rules, ;'BI;UE 15 has been reproduced as
£ i
Rule 15. Prﬁcﬁbedm&?ﬂm.ﬁ [Proviso to section 12,
section 18 and ;nﬁgrct}?hﬁ‘ﬁ_ and subsection (7) of section
19]
(1)  Forghe purpumafpmvfsa m.mcm::- 12; section 18: and
subsséctions (4) and (7} q,Fsectmn_I 9, the “interest at the
rate prescribed” shall be the State Bank of India highest
mm;g;r:?! cost ufl’mq'ufr g Fatéw2%.
| Provided thot in cose the. Stofe Bank of India
nal eost af!enamg rate f'ﬁﬂ'Lﬂ_.l Is not in use, it
sha?’ e t’ep.ﬁaced by such bﬂ'}t‘l‘!ﬂlﬂf‘k lending rates
which q'i!q,;%e Hank of indiamay fix from time to time
for len tp.;.ﬁﬂgﬂt&mﬁﬁﬁpﬂn.
The legislature in ﬁﬁdﬁn in the subordinate legislation

under the prnyimun of rule .],5 ofthe rules,has determined the
prescribed rate of intérest. The rate of interest so determined
by the legislature, is reasonable and if the said rule is followed

to award the interest, it will ensure uniform practice in all the

under:

Cases.
Consequently, as per website of the State Bank of India i.e.,

https://sbico.in, the marginal cost of lending rate (in short,
MCLR) as on 06.10.2021 is 7.30% per annum, Accordingly, the

prescribed rate of interest will be marginal cost of lending rate

+2% 1.2.,9.30 % per annum.
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42.

43.

The definition of term ‘interest’ as defined under section 2(za)
of the Act provides that the rate of interest chargeable from the
allottee by the promoter, in case of default, shall be equal to
the rate of interest which the promoter shall be liable to pay
the allottee, in case of default The relevant section is
reproduced below:

“(za) “interest" means the rates of interest pa yable by the

promoter or the allottee, as the case may be.

Explanation. —For the, gvrpqp‘-&rdf this clause—

(i} the rate of interést.cha ",He from the allottee by the
' af default, shall be equal to the rate of

) "I}.:I.I "J-.
interest which_the'p "1“"? shall be liable to pay the

aflottee, inea: g
(il)  theint yah rautoter to the allottee shall
he frﬁm F,d’n:ﬁ! the ;:r‘n ater recelved the amount or

anypart thereaf ﬁfthadu&. the amount or part thereof
and | ﬁ’edrest thereon fs refunded, ond the interest
Ble by the allgtreeto the prompter shall be from the
d'q.r;eﬁhénﬂnuee defdults in payment td the promoter till
the u‘;;td it ispard,"
Therefore, “nt@reﬂ on the delay payments from the

complainant sh‘a{l be charged atthe préscnhed rate i.e., 9.30%
per annum by the rE-sp_hﬂd Eﬁtf.p!gmnter which is the same as

is being granted to the cwagmntin-_casmpf delay possession
charges. 1 LA AN AN

G.11 Direct the respondentto execute conveyance deed for the

44.

apartment bought by complainant.

In the present case, the complainant was offered possession by
the respondent on 13.06.2018 after receipt of OC dated
28.09.2017. The authority is of the considered view that there
is delay on the part of the respondent to offer physical

possession of the allotted apartment to the complainant as per
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the conditions of the buyer’s agreement dated 06.07.2011

executed between the parties.

45. It is observed that proviso to clause 14 of the buyer's
agreement dated 06.07.2011 provides for execution of
conveyance deed in favour of an allotee within reasonable
time. The relevant clause of the buyer’s agreement reads

under:

“The Company along uﬁt,!i the. Confirming Parties shall
prepare and execuie a conveyance deed to convey the title
of the said upﬂrtment.infﬁvmuf the Allottee.”

Tasal

46. Since the devElDP:ﬂl’ ﬂﬁ m:-ﬁﬁ m&Eﬂti&ﬂ any specific time period
for executing thEh“cnmre:,mnm*H‘&ed in. the BBA nor has
mentioned in'the r.iffer crf pmessmn therefare this reasonable
time would sameﬁmemtmned in; proviso to Section
17(1) of m;;tm‘r 3|mlihl:hﬁ I’Eﬂm the date of issue of
pccupancy cérhﬁﬂhte. The provise to: section 17(1] i
prudu-:ed as undm;‘

. Provided t.'rﬂ!.:* in-the-abSence of any local law,
conveyance: deed inyfavaurcof -the allottee or the
association of the allattees or the competent authority, as
the case may be, under this section shail be carried. out by
the promoter within thrﬁﬂ months from date of issue of
ﬂctupapc}*ctrtﬁi:ﬂa =

47. On consideration of the circu mstant:ES. the evidence and other

record and submissions made by the parties, the authority is
satisfied that the respondent is in contravention of the section
11(4)(a) of the Act by not handing over possession by the due
date as per the agreement. By virtue of clause 133 of
apartment buyer’s agreement executed between the parties

on 06.07.2011, the possession of the booked unit was to be
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delivered within 36 months from the date of approval of

building plan (29.11.2010) which comes out to be 29.11.2013
along with grace period of 180 days which is not allowed in the
present case. Accordingly, non-compliance of the mandate
contained in section 11(4) (a) read with provise to section
18(1) of the Act on the part of the respondent is established.
As such complainant is entitled to delayed possession charges
at the prescribed rate of Tﬁﬁ&r&st ie, 9.30% p.a. for every
month of delay on the ame |

nt'pdid by the complainant to the
respondent till offer ufe]:-!ﬁfﬁ@mun of the booked unit Le.,
13.06.2018 plur"m nieh:‘.its “wihiich, comes out to be
13.08.2018 atpmmbedﬁm'-uﬂntereﬂ i.e, 9.30% p.a. as per
the provisions.ef section lﬂ{_l} of the Act read with Rule 15 of
the rules. . ' |

Directions df}ﬁiéﬁuthdﬂtf

Hence, the autﬁﬂmw;l asses thisorder and issues the
following d:recﬂ;\s\.ﬁﬁﬁﬁ@trﬁnfﬂ? of the Act to ensure
compliance of nl;-llga;mwsgupup the promoter as per the
function entrusted to the authority under section 34(f):

The reéé-:?bt_i_gpt is jﬂi]_*er;:_ted to. pay interest at the
prescribed rate of 9.30% p.a. for every month of delay
from the due date of possession i.e, 29.11.2013 till the
offer of possession of the subject flat after obtaining
occupation certificate from the competent authority
(13.06.2018] plus two months ie, 13.08.2018 as per
section 19 (10) of the Act.
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|

ii. The arrears of interest accrued so far shall be paid to the
complainant within 90 days from the date of this order.

iii. The complainant is also directed to pay the outstanding
dues, if any. Interest on the due payments from the
complainant and interest on account of delayed
possession charges to be paid by the respondent shall be
equitable i.e, at the prescribed rate of interest i.e. 9.30%,
per annum. )

iv.  The respondent shali!:iﬁ;t:, charge anything from the
complainant whi.nh “E "Iﬁ}# part of the builder buyer
agreement, ~ f: Vo L ‘I_h'_r_ o

V. The res pd'ndant sh aﬂ:.em thec-:mveyance deed within
3 munth&ufkhxs order upon-payment of requisite stamp

duty as :p?;' ﬁ'u‘-: nrarms of the state government,
49. Complaint stands ﬂispnsed uf
50. File be I:-:Jnmgned. to registry.

[/ ' B PJ'?-"'F
(Samir Kumar) .. | (vijay Kumar Goyal)

Member Member
ol

g N | -

Haryana Real Estate Regulatory Authority, Gurugram
Dated: 06.10.2021

Judgement uploaded on 18.02.2022.
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