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1. ahe pres.ft.omplaintdated 19042021h6been filed bvthe

conplailanvallotee under sedion 31 or the Real E*at'

(Repuhnon a.d Devetopmdnt) Ad' 2016 {in shon' the Adl

read with Rule 23 ofthe tlarvana Real Esate (Regulanon and

D€velopmentl Ruls 2017 (in shod, rheRulesl ror violanon or

seson 11t4)tal ot rh. Ad wherein it c inter aria prescrib'd

a\
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rhat the prohoter shall be responsible for all obhganons'

responsibjlities and lundions under theDrovnLon of theActor

the rules and regulations nade there under or to thcallotst

as perrheagreement for sale ex{uted interse'

unlt and proi€.t related de,ls

Thepa iolaBorunitdebils saleconsideration theamount

Paid by the complainant, date ofp

pdFsion, delay puiod, IL.n, have been detalled in the

L
L

D* d .pr*"r of b,,rd,iq,crlmro
rP4€ no csortheruply)

E+

fr t*,i-na w.
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lrPases,of*prvli.+il";,*;*"a;ffi,tr
I lu,"r'+*..*' rP4e rbo,lomPr:i^tl

ffisEr

fi.est in construction and

developeB or the .ouniry

cu(omereiobuYapa rent

-.p"tL
rL, +r.t.r;',,r".m

1\ &' di irur: ! ai(
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Thrt thc respondent Published very

h,shlighnnEtheprorect vi.torvvallev rt

Ilaryira The rPspondent darmcd to bP
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s. That the .omplainant Paid tu13'33'000/ {or *amp dutv

charyes, legat charses and oth& mncellaneous 'haqes 
ror

a\"rurng ja Lo-v. )"1" decd wr oo'J\ .013. o r Lll dr'

'"do) 
" 

Fda4oP"r n'h'

Thatth.original allottees, MrAvnishArora dnd L^ Rjtu Arora

were app roached by rh e representatives of the develope r The

sals representatives daim.d the proiect as the world dass

projsd and ultihatelv, thev booked the flat on 04 lanuarv

Thatrhe r.spond€nt aUoted apartmentno W 8 0104' li6r

a of3034 square feet sith

Noc.rparkingslob in the projed vi'torv vallev at sedor6T

Cu gnm, Haryana dated 10 lduarv 2011 lor a tobl s'le

.onsideBnon of Rs2,1s,91,672l i"luding EDC' rDc' two

Parkins slots, dub .narg6; replacsment fund maint'natr'e

security, labour c.s, applicable carrving cost' etc

That the aparhdt buvels agr*ment was exe'uled b'"Neen

the partes fo. aoartment na w B-0104' fi6t floor toser B'

having a super area of30s4 square feet with Bo 
'ar 

parking

slots in rhe projed vicbrv vallev at *dor 67 Gurusdn

Haryanao!06lu1y2011.

Thatthe.omplainant chantun tuaitanboughtiheapanment

from the orqinal allotEes Mr AEtsh Aiora and Mrs Rtu

arcra on 13 Novenber 2014, which was approvsd and

endorsed bythe d4eloper. At thd time ofendo6emenL ihe

.omplainant{as tdld bv the respondent rhat the complainant

wouldgetthepossesidn orhis apa ment shofrlv'
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favour ot the cobplalnant d6pite bking full amount for ihe

That the .esponden! issued offer ror posse$ion l'ter on 31

D.ceDb.r 2013. rhe conplainant took the possession or the

apaft osnr on 31 De.embs. 2013.

That tne respondent was dutv bound to execute the

conveyance deed in favour ol tle cdmplainant but !n daE ih?

HAREllA

respondetrt has raikd to e,ectrte rlr 
'onver_an'e 

d'ed ror rhE

11. That afier I delav ormore than tuo v$ts rnd irne months

ane'' e.eNrnsthe toul consldeEtion and {rNp dltv (hr s's

ed to exe.utathe.onv!vrn.. deed 
'or

rhe apadmsnt, boughr bv theconplarMnt lhe'oRrpbiniit

appmached rhe Espondeft matrv tines aid pleaded fo'

deed for his apaitment as Per ihe

.ommInen6 r. rhe apanment buvc/s as'eeDrent'

tothe.omplainantsin.e06lrnuarv2OLs the3(rrl l'gtrl dat'

The conplainanthas soughtthe rollowinsrel'er

Diredtherespond.hitopavDierestforeverymonth

of delaytnofisrlrythepo$esionortheapadment

Dned the .espoldent to exedte a conveva"e deed

(,1
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on tbe dat€ of heari!& the autho tv explained to ihe

respondent/pronoter about rhe contravention as alleged to

hav. been .ommltEd in relation to section 11(4) tal orth' ad

to plead guilty or not to plead guiltv'

Reply by th. reTondent.

That the apadment buver agreeme't was execuied betueen

theconplarnantahdtherespondentpriorto theenactmentof

th.A.tof2016.

1{; Thatthisho.'bleauthor (i h3( tlierur sdtr.or r0r!-

andd oe F.t "r..r.'fIdr..'o"u o-'"o ' 'h

project in question is denpied h

Ad or 2016 and Hiryana Real E*are (Rlgulatioi and

Developde lRules 2l)17 Theiolveroftheprore'twheretht

unt of rhe .omplainint is situated does not'oDe under the

op"dnd dn br o od Bo.nCP'o?'( d

"' .n n rdr q"al Fr," 'orSL d '! ' I Lra 1l' " '

l7 That d,e.on,plalitBnotnEintarmblebe'ausetheigreeme

.onta,ns an arbtraiion .lause shich refe6 to the disprF

resolutioD ms.hanisfr to bs rdopred bv the ptrrtres Ln ihe

eventof any dEput j e diuse34 orrh'btrv'rs €rermeir

13 Tha! ihc .ompliinant hrs not appnra'hed thB hon'he

authonty wnh claanhaids and has Nentionallv suppr'$ed

d.oi.ealed ihe mreialf,ds 
'n 

rhe pr!sent 
'onrplaint

. That rhe rcspoDdcnt sa rtput'd r'alcnde develofo

having immensc soodwrll rnd hrs rhavs behcved Ln



*HARERA
S- crnucnar,l

satisfadio. ofthelr cusbhes.lhe respondent and it!

associate coipani* have developed and deliv'red

several pEtiglous projeds su'h as 'crand Arch '

'Skyon','Uptown', Curgaon Hilk,'Ths Coridots' eic

a.d ]n mo$ of these proieds la4e number of lamilies

have alftady shlfted after hav ln8 bken p ossessio n and

rprrdent welfare associations have been formed uhich

are lrkins.ar.olthedav to dav ne.ds ofthc ilLottccs ot

:l(rng the vera.ty ol the prored tr3mell

valleY, Cun'grrm hrd aPplied for

atheni no 80104, to er no B,

subnined tiai sale consideration 
'mount 

was exclusive

or the reeishtion cha.gss, sbmp dutv chalges, seri'e

tx and other chalges whi.h were to be paid bv ihe

ongi.al @mplaimnt at lhe applicable *age'

Ac.ordinsly, an apa*ment buve/s acrement {as

execuied beseen the ohginal allottees s h the

Gspondent on 06.07.2011 It h furthersubmitted ihat

whentheodginalallotteeshadbook.dthe unitwiththe

r arca of 303r sqtl for a $le

2,14,75s0603 lloqever, n r
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r*pondent, the Real EsbE (Regulation and

Dsvelopmen, Act, 2016 was not in force ald the

provlsions of the same 'annot 
be applied

. That the o.urnal allotees mde 
'erLin 

pavnents

towads th. hsblment denands on nm€ and as pe! the

t€ms of the allohent However, thev comoitted

dertruLts in subsequent in$rlmeits Ir tnLbdttd 1l*r

the respondent had rais.d thc pavmeit demDd

requ.$ daled 24022014, the

uotees only after r.mindc.

demand ol renth instalm.ir

That the onemal allotees and the 
'odplainant

therealter sicned the nomination/hander agreeneit

otr 1sr1.2014 and subnifred the lame io the

respondeni whcrein the conplarnant admitted that J!

ishts, titleand inte.en or the orisinalallotees would

vestwithhim andheshalleniovthesame$bFdbthc

oblisanons intheagreement Thdcomplarnanthad vide

.lauses 7 .nd 3 or the said nominaion a8reement
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admitied that he would forego and waive his riSht to

re.ptveanycompensahon for d€lav in handing over the

po$essio! dr aly rebate fron th. respondent and to

that extent thd apadmelt buvert a3reement would

nand modifred The complainani had also addres$d a

lerier dated 1311.2014 to the respondeni whereln he

had ack.owledgsd that he sould be bound bv all the

terms and ondiho.a.of the respo'deni includins the

ne a3reement The.ompLainanr

n afidavir dated 13.1120t4

rwledged v,de daur 4 thir

rego the reht to rc{eive

e apartnent buyer agreement

tvdc.lrus lur thc nds nr/

ny of rhe appli.ation as$ell

e Lerer drted 21lr zo14

asig..d all the righ6 or the oriBinal allotees to the

complalnant and all the document were endosed rn

the name df lhe conplainan.

Thar the pose$ion of the unit was supposed to be

ofered to the .omplainant in ac.ordan'e with the

agreed ierds and conditiois orthe buver s agreement

Itissubmitted thatdause 13 3 otthebuvelsagcement

schedule I of the bdoking
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application fon states that 
""subjed 

!o the allotee

having complied witn allrormalities or docuneniaton

as pres.nbed by the .ohpanv, the 
'onpanv 

propose! t0

ofleribeposse$ionof tneeidapafr menttotheallofre'

withi! a period or36 monrhs from ihe date ofapproval

of the bulldins plans and/or fulfilmenr or the

precondlso.s imposed rhereunder Gommitment

penodl rhe allote. ru*h.

.ondrudion cant b. raGed in the absen'e ot the

ne.e$ary rpprovals Ttut it has been spe'inedinsuh

.rause tvl ordause 1? or the approval or build tr8 p rtr

dared 2911.2010 ol the s.id projed that ihe dearance

issued by the hrnistry or envi'onmelt and fore$'

cover.hent ol lndia has to be obbined before *adng

the consmction of the pmiect. That the envnonment

dearale for constndion of the said projed was

sranied on 2s.11.2010. Fuinemore i! clause tvl or

pad.Bof theenviDnme.tdea.ancedated25 11'2010it

edateorexpiryolrheg.re

3.s or the 3prtmsn! buyers
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.l
was stated thai approval froh fire depafrment was

necessary p.iorto theco.structjonol theprore'r

Thatrhela* df the sbNtorv appmvals whnh forms a

paitofthe pr'.o.ditions was the lire scheme approval

whth ras obuined on 23102013 and thai the time

period ror dffering the possesion, a'cordLns to ihe

agreed terms of the buvels asrcem'nr exPtcd otrlvon

23 04.?Ors The respondent.omplcted the ton$rudion

of the tower in wikh lhe unt aLlotted to the

.ofrplainant Tb€ 6i,idsnt re.eived the oc'upation

certifi care on 23.(9101'7:

. That the @Pondeh oreid lhe

the codplainant vide notice of possession daied

13.06.2013 and i.tihated hin ro 
'omplete 

the

documentatlon formalrties and hake th' pavment

towards the ouBEnd$g amount

. That the complainant after makins 
'ompl€te 

pavment

have been putin pos*$ioh ofthe said apatDent vLde

posessio. leter dated 31.12'2013 The complainant

had.onductedhhoMhvenrgationsandw3s provided

with all cta fi.ations and information resadr'g the

pmje.t The comPlainant had tak

the apanment aher having inspeded and alier berns

lurisdtnon or th€ authoritY
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The respondent has Elsed objection regardin3jurisdi.tion of
authorlty to €nteftin the present complaDt and the said

obiection stands reie.t€d. The authorfy obseryed that ir has

t.irftond as well as subje.t Datter junsdiaion to adjudi.are

the p.esent .omp lain t ro! the reason s given below

E-I rcrrrtorr.lFrbdLdon

20 As per norir.dion io 1/rrlr0171rcP d ed 14lrr0r7
:ndcountryPlaDiing

,urisdi.tion ot R.al Eshte Resulatory Authori.y, Cu'usrrn

shall be entire Curu8mnr Djstictfor illpurposerith oli.es

sturted ii Curugram. In the present .se, rhe prorec( Ln

que{,oi 6 situated wthin the pLrtrning area or C!rugrM

lurGdi.tion to dcaL with thc pr.scni.omplaint.

E.n subjedhardlurrsdrdroi

,l sedion 11(41(al orth.ad,2016 prcvides that thc promotc.

s{rion 11t41(al h reproduced as herelnder:

re 6p@ahb kt dt tp nr, BroIr \ ar
Itltroh rrL, the pruq'a$ !l6b a( t re ruL' a\d

asrear.t tat eb d r dE {,ot Dn 4 dtan4., ri
re av nq b?. n hc @N!o14 aldt nc qpvta46,

theonna\ 4: tod. B:o.rra rtdtot4\tb?
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ua al the ld P@vd4 b .NU. @nphrce at de

22. So, in vrew of the ptuvsions of rhe Ad quored above, the

authoit, has complete jurisdi.tlon to de.id. the complanr

rcsardlhg non compliance ol obliFtions by the promoter

LeaviiS aside .ompensation uhnh is to be deoded by the

adrud,catins oflicer rfpuEued by the complaLnani at a late.

sbge.

F. rindinss on th€ obiedri,itiririd by th€ respondent

F.l obiechon r.tardl,ui irrisdldlon or the
compla,nt w,..t rne ,ip.rircnt buyer's aareenent
€xecuted prlor to conlng Into force ofth€ a.r

23 Th. responde.t submiiled lhai thc mnplaint n neither

maintaLnable nor tenable and h liable to be outishnv

dismhsed as the apahment buy€rt agEment was exc.uted

berween the conplalmni and the respondent p or to the

enactment ofthe Adandth.pr.vlsion ofthe said A.t.annot

be applied r4roryedivety

24. The aurhority is of the vLw that th. provisions or the A.t are

in oPeration and wiLL he

dppl.rDl" o'hPds'"er"'\ o'.Jr"nF'ed o".' D''

to.oming into opention olthe Ad

$illin the pro.es ol .ompletlon TheA.tnowhere provides,

nor .an be so .onnrued, that all previous a8reemenb wiu bc

re written alter coming into forcc ol the Act Therefore, the

provisions olthe Act, rules and acreemeit have to be r.ad and

i.tcrpret.d hrrmonioudy. However, irthe Act has provLded
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for d.aling with etuin specili. provisions/situation in a

spe.iff./particular manner, rhen that situahon will be dealr

within ac.ordancewith th.A.tand the rulesaner th.date of

cominS into force of the ad and the rules. Num.rous

provisions ot the Act save the provkidns of the sg.eemenh

mad e beMeen the buyen and sellers The sa id .onte n tion has

beenupheldiniherandmark judgnenrot N4lka at RedIbB

/ A o d"nperrr fio \ otnt"dd MoS\ rt?DP\"top"t

P\L Lttt. Vs. tshvq singh DahDo, h orde! dated 17.12.?019

the Haryana Real Esbts appeuate ftibunal has dbsened

34.rhutkeptsnvkwaddloe r div6'on w de al.r.
an:rqed qtnha.hanhe prcveab al de Ad are q!a'
rehTtie b fne 4e tn o@rurar otu vtll hc

subufton Pe. Ltd. vs uot nhd othts (tr.P 2737 al rol7)

utu. tre rrcq'a$ rl kdior 13 r? erlt n rrr\s
a iic po$4"1watb b? @rdqt lt r 6t dqx

ae pn.d tn.re osetur tu vk. qdnbbtth.

PEM r'de, ie Phrrnn: a aEM.6r latrh \
!D4 r h"tly b Ne ie dat aI anebtu t rqrt
adtnpla@ rewrti@ al rnTt be6-*r r. tut

w. rac drtad' dk :ndmd ab ., lo@d |rc$!4 al

.bn rli thq ar .ror orcu .h-" 
'ot 

aq aJ 6t
Nvno6 al REM Nrndb€ crnkt @d ri. v{rq\qt
q rtnrte2 elle. A hq .r, re *4 ltan4t b tkn
sblhs / qtd@ .ardrtud nrh. t'tw.r 6t

6dr h ou ntrd tlrot rre REMhc\b nona4he
bru{ prhh ntte q1t-4 r dorclsr n\tt q

dtr1$Fnnq|knl6e'|gr&Ld6'aN*rig



tnet)'aiE&]]jln ie{ hlen
.de rtdebt u.r. an{/detu,ry alpa-6'q 6 p{ d?
bn' t .attiarns al e o!4n4r h. 'oh 

dt
io $. ntq$t/d?b*d

po:v$on dus' an he @enabh rcte al )itrea 6
prclided h kub ts atthe rut{dad ap'red. url t r
unr@'oaabL tue al anpqenon n. ared n tht
@eehur tu e b 6 I hbb b be ianrcd'

?6. the agreeme.ts and except lor the

provisions which have ben abrosated by the Ad itsell

Fudhei r t noted thai th. bullder blyar agreemenu have

been exe.uted in the manner that there is no scope left to the

",on"P ,o nFhuuate a,)

Therefoft , rheauthori.y isof thd vleo ihatthe.harges payable

undcrvarious heads shallbc payable as perthe sgreed terms

and condtDns ol the aseehenr sublect to the.ondnion that

the same aF in accordance uith tn€ Plans/pemsions

ipploved by the respective depanmens/competent

authoiii€s a.d are not in.ont. €nttonolanyotherAd,rules

F,ll Obiecion reSnrdln3 coDptaimnt ls ln breach of
.sr€onetrtlornon'rnvoc.dorof a.hitBtion

THARERA
$- (,lrnLrGRAM

27 The respondenr submitted that the complaint is not

naintai.able for lhe reaso. ihar the agreement conbins an

arblhanon dause whkh refe6 to the dispute rcsolution

mechanisn to be adopted by the paties i. the event ol any

dispute and the same N lepmdu.ed below tor the ready
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b 6z b.M ol ht asreen4t q i6 k.nh k,
ir.ltdtrq the 'rbryre@d d vordol ol he @tn
thq9land.\e ae{u|c t@hE d obraoaaE oJ the

Nata al b libd rhtobt! q nidt ttt sb
ln rs wrnr he ene 5hdt hE ethd krcqr rtkrerue
b a 5oL /,htrcb. b h owahtd by a aahtian attht

b. nndt and bhdt@ 
'pu 

tte Ntus n. dbte rqe,

appdnha. oku.h et atbidob. ew, ttre peaa' e

0t the conP y\ olies { d o tq @n

about a.y mafrer whi.h falls wlthh lhe pupiew of thr
authoriiy, or the Real Estate Appellaie Tribunal. Thui the

intention to render su.h disputes as non'arbltable seems to

beclear.Also, sedion 33 olthe Ad says that the provhDns oI

this Ad shall be in addliloh io and not in deroSation ofthe

prcvhionsof anyotherlawfortheiimebeinsinrorce Futhei

oherdni6/ nodiana$ d{aa otd
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the authority pnb relianc. oh .arena or iudgments of the

Honble supreme cour! pa.ticularly nNatlonal see.ls

totpofrtlon Llmlte.l r. M. llrodhtsudhah R.ddy & anr

(20121 2 scc 506 dherein * has been h eld that the r.medrs

piovided ulderthe consunerPrctedion Actare in addinon to

and nor ln derqano! or the othe.laws ln force, consequently

the authont would not be bound to

arbihation even ifthe aSre€iDent beeeen rhe parties had an

29. Fntrhet,inAfrobStngh .l 06,v, Enoof McF Lthtt Lat ahd

o& conener dse no, 701 ol201s declded oh 13.07.2017,

the National consumer Dhputes RedresaL commNioI New

Dqn' {cDcct ', helo d. 'n" " bI't.on . d "

agreenents betreen the .omplainant and burlde6couLd ior
.in,mr.rih. the iu sdiction of a consumer. The rclevant

p aras are repro d ued below:

r bt s4na" 7e atke
ree"dy ktu katEsbt IRqd ka dnd Ddebpne )
A.\ 2016 uot shot tte wt mrt ad"). s{nan 7e ol$e ed

-7e. Bcr olttosedkt

r$ped oI chr aa@ vrnh de a*hqnt ot the
adhdiad,R of(q q the ap@th@ rtibLnd E
en@wredb!ol|nfufthnAnbde1mheaad
ao iajwdihshatt b. eandd bt ont cowt or ok*
ou.ra .r h r6ped af ary ,on@@ubb
dbn ia ,qs@ne ol ary DN{ .ukrld w q

i4prc$,@i3 e

ttd'ddon aJtne cit c.rntr 4sP4 t
dar t1) aJsrna,,a q ie Adjrdtath, ofret, appo d
urd{ srb.tun t1) tedia 71 d.
rribtnd6tu Bhed rrtu kdna 4 af
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en@w{ed b d.krnne H e,hwewaJd.bhe"sdr n
ol Lte donbb slprene c@n n 

^ 
awvory 6uprc) the

no.@rdnpt6, wbnh d. Atth.ti5 u

.re dnolksla hs ht resohtkn 
'rdn 

de coh n4 A.t

96co$eq|qdyweWhe'lrlh'l'4P
tuaualthe Btrd{ and rddd on ai
olq.'hdd hnd alA{4ncr6 tuMer
theRlrtu@a@rLntuhn be 6-rhsdtr,a\ alo o\wq
Fqa t r$andhe tr. onqdDqt nade b kdon 3 ol

30 while considering the issue ofmaintainabili.y ora.omplainr

belorca.dnsumerforum/connission in thc fa.tolan exrting

arbitration dause in the builder buyer agreement, the hoi'ble

Suprene Coufr h ese tltl€d as M/s EMa. MGr Land Ltd.

petition no 26re.30/2013

incivil app€al no, 23512 23513 or 2017 d..ld.d on

10.12.2014 has upheld ihe aforesaid iudsement o{ NcDRc

and as providedinAti.le l41orthe con*itution oflndia, the

law declard by the suploe court shall be binding on all

couns wnhin the te..itory ol India and accordin8ly, the

authori9 is bou.d by the afordsaid vrew The relevanr para or

lhe judgement pasdd by the Supleme court is rcprodu.ed

-25. rh): ca'n tn da rtn5 al idthe
.oDd{ed dz prcvih$ atco*th! Pn@tbr Ac. Ed6 6

e yaedt@s bekE
ltat .onnn@r u

6nenq htun q kpdt@ th. ,plto
to. rd inur n\e yaeahs laer co

1.r!Ad'1996Tre
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a.afitna whq iqe tr a d.Jst h ary e
cont it n{N t db@nq h wn.ns node L! a

.onptatmnt ras oho ben ephired h sa" z@ ofth. aa

@nrbit tt @6un{ 6 dertd ,adq the Ad ht ehd q
enaqo$ @6d bt q ftryte Prcid* t

d puP6. atrt ad 6 Nted dqe."
31 Thererore, in view orthe above judsenen6 and conside.ins

the prcvlsions of the Ad, the aurhonqi u orthe v'ew that

complainant E well withi, then rishb to scck a spccial

remedv avrihble in a be.eficlal A.t such as the consumer

Prote.tio. Act and RERAAct,2016 insead orgo,ng in ror an

arbitration. Hence we h* no he

authority has tte requisib iurisdictlon

.omplaintanAtfr ?tthedtsputedoesnotrequtre!obe rerencd

to arbiiration necesarlly.

G F nd'nBson thc r€l,tfiouBhtbt 
'he 

conphinant.

C,l Di.ecl th€ r6Dond.nt b p.y lnt€rct ror ev€ry month or

delay ln ofierlry lhe Dossc$ion

3?. Inthepresent.onplaint thecomplainantintendsto.on.nue

wiih thc prolect and are seeking delay posesion .harsss as

provided under lhe provko to sedion 13(11ofthe ad. sec

13(11 DrovEo readsa5 under.

Dtred rhe respondent to pdy ihrere$ ro' evary DoDd' or

del3y in otli.ins the po$esron ord'e 3partnient

Dire.t the ..spondent to ere.ute:

e,hon13.R.ru aloqa! ond @npebotkn
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1s(1). t 6e Pnnotu lattr b an\hb
p$xbn olan aponh.ntprar t tutdihs -

eithd.dw fton the pak re ar be Nrt bt ie

hqd e q4 aJ rre pesD\ at su'r @e 6 nq b'

3? clause 13.3 of the aDatme.t buver's agreement {in shorl' the

agreementl daied 06.0?2oU pmvides ror handins over

posse$,on and thc same isiel

13 3 \lb|n io Fqe eojerc 6 d4id r-4-4r a

n' |uaqda,: akl be xn: qd arrnpft r| 6|
tuv\q deladtd 'n'it 

qv,

{*.rabyd.enqry'oganqryPfuFe'to

i,t^ 
" 

p"a-t q 6 ^-,tn. tu a,n 
't "u"-a 'liNsuktrsPkBr\dhtrttfl 4.rl rhe pnr\dt q'

(conniinen. Pde l til
Atkes jlnh{ 4r4s d

.onpary lhot odtlrbnott be ontud b o Faad oJ 130

do6 t cnc. Pttod I all{ d? 8!D ot tre 5oid

obhhho hr o&p*Nn t f ae( Iran he Df'P

-*, J" e- - * s, "t 
d" nto q*ry uta

34. The apadme.i buyers agreenenr is a pivo6l lecal do'ument

which should ensure that the righh and liabrhties ol boih

builde(t/pronoteit, and buve{r/alroteeGl aft
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proteded candidly. The apadment buyers asr.ement lavs

dom ihe terms that govern tne sale of differe.t kinds or

prope.ties l*e residenrials commer.ials et . beseen the

buyer and builder lt is i. the interes of both $e paties to

havs a weu-drafte'l apafrment buye/s aBreeme.t which

would thereby proted the ngtrb ol both the builderl, and

buverGl in the unrortunate event oradhpute that navarise

le rnd unrmh gdous langudge

onmon mrnw th (,i d n:ry

rb!ildi.g,as!h€.ase haybeandihe rLshtoJ

e in.aseordglay Dosscsion orrh! un i ri
d it \'as a Cereral

'.lope(, to iiva'iablydart the tcrms ordr.

sasreement ii J nrnner rhrben.hted otrLv

evcloDer. It had arbit.ary urihtcfrrL, rnd

because of the toEl ahsei.e of daritv over ih. mater

3s The authority has sone thmush the pose$ron.lause ofihe

dg'c"m"r' {. 'h"oJLa 
ir'e".

s€tpossesion clause olrhe.greementwhercin the posesion

h"s been sro'AFo'o Jl 1' o' oIqn .no "nd'on'o'rh''
a8reement and the.ofr plainant not beins in defauli underrnv

orovisions or this aqreenents and in .onplhn.c wth all

provsions, rornahties and do.umentation as pEscribed bv



*HARERAq[ a,L]alGRA[4

the promoter.The dBftingolthr.lauseand Lncorpora.on of

such condihons are not only vague and un.etui' btrt so

heavily ldaded in favour of the promoter and again$ rhe

allotee that even a single defauh by the :llotee in rulrillinC

rormaliiies and do.umentations et as pres.ribed by the

promote! maymake thepossesion dause nrelevrnt ldrthe

purpose of allosee and the commt

possesion losesitsmeriry. rhein.oryonnonof such dause

in rhe.parmentbuyelsag*m.ntby thepromoter isru{to

evade the liability towarda diriiety delLvery orsublectunit and

to deprive the allotee ofl s aght ac ui,g aft.r d.Lay in

posession. ThB h iu$ to comm€nt as to horv the buLLder has

misused hs doninant positionand daiied such mischievous

datrse in the agreemsnt rnd the allottee h leli wth no oPiion

but to ngn onth"dotbdxn6.

The respondent prchobr has proposed to handover thc

po$e$ion ol the subled apardent within a period of 36

monihs tom th€ dab of.ppmval of building plans and/or

rulfi lment olthe preconditions inpoed th.reunder plus 130

days sBce Deriod for unrores*n delays Ln obu fLnB the

o.cupation .ehfi.are ek. from the DTCP undertheAct

promoter tha[he due dare of posession shouLd be.alcu]ated

froh the date or appbval oI bu dh3 phns which was

approvak whLch rorms ! patr of the pr.onditions The

authoriq/,n the present.asc obseled that, the respoMent
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has not keptthe reasonable balance betue.n his own rights

and the gnc oi the conplaha n t/allotee The responde n t has

acted in a pre determindd and preordained nanner' Th.

respondent hasaded in a highly discriminatorv and arbitarv

manner. The u.it inquestion was booked bv the.omplainant

on 21122010 and ihe apa me.t buyc/s agreement was

executed bevee. the respondent and the .omplainant on

0607.?011 The date ot arDroval or buildLng plan was

2s1r.2010. lt will lead d?a loqi.al condusion rhat the

"'p..a.r 
*o,ra r,,," iaiiiir,rv 

"taited 
rhe consrudbn or

of the clause 133 ot the

agreenent r.pmdu.ed .above it be.omes .lear that the

po$e$ioninthepresentcasehlinkedtothe"rulfi lm.ntotuhe

pre.ondtions' which is so vague and ambiguous in (selr

Nowhere inthe agieehent Lt has been dehled that lulhlment

ol whi.h .ondltions lorms a pad of the pre{ondiriotrs to

which the due date of pose$ion n subieded to in the said

possession daw. thc said po$6sio. .lause E read in

e.tirety the timd period of handmg over po$esio. is onlv a

ientative pedod for ompletlon ofthe.onsrudion ol the fl

in quesiion and the pmmoter r aimiry to extend this lme

period indefinitely oi one eventu.lityor thc other Moreovcr

ihesaiddauseisai indusivedausewhercLn the rulrilmento,

rhe pre.onditionJ has been mentioned for the timelv delLvery

of rhesubjedapartment.nseemsto helu$awavtoevie rhe

liability towards the timely delivery of the subiect ipatnent

Ac.ording to the esEblished prin.iples ol law and the
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prjn.iples of natural ju$icewhen a cetain Slaring illqrlity or

ireqularfty com.s ro rhe noti.e of the adjudrc*or, the

adjudicator can take ognizance ofthe same and adludicate

upon it l1re inclusio. ot such vasud aid ambiSuous rypes of

.lausesintheascementwhl.haretotallyarbitnry,onesided

and totallyaSahnthe rnterestsor!h

and dis.arded in thelr totaluy. In the lisht of the above

sr\

erpry or 36 nonths lor unloreseen delay

o..up ion edifrete etc ftoD the DTCP

respect of rhe said proied. As a mater of fact, th.r is no

d@.e.rrhrh*b*,;h".d.'*cordwhi.hshowsthatthe
promoter has applied for occupa

lime limt plescribed by the promoter (ie, on or before

29 r1.20131in the apafrment huyer's agreemenL As perthe

setled law onecahhot beallowed to take advantage orhis own

wmng. Ac.odLn8ly, this gra.e penod or 130 days.annot be

allowed td the prohoteratthissbge
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39. Adniss,bll9 or d€lay Do*€ssion charg€s at Dr€scrib€d

rate of lnt€rcst Thd complainant is sseking delay po$es$on

.hargesatthe rateor13% p.a however proviso to sedDn 1s

provides thatwherean alloree does nor intend towtrhdraw

nohtheprojed,heshallbepaid, bythepromorer iirere$to.
eery month of dela, till the handing over otpossesion,.r
su.h rate as may be presc bed and it has been presdibsd

under rule 1s ofthe rules Rul? 1s has been reprcdu.ed as

R e ) s. Prcvbcd tcb otktut tpn\s! la vd@r 12,
:edioa ) 3 und,ub..ai (1)oad'ubs<tnro)ottdbn

11) Fa dc ptq@ atprclBr b et
wb4ltdb t4 ) ond o ah4 rh 1e, thr' niEn 4 rl
ai p,4!hd :hnt be d? sbb Bark o] , at htsiea
nd@hdt.6t atbndira iqi 4'

Ptutided frd )r .oe ke stob sort 4 hta
no3not ML ot hndos rc@ tuclR) n q\ n 6!, n
}dlbcreph.db''4rbgdnohdnqai..
w thdek c 

'a,krttnd& 
q!n\tunntnekrn!

lot k\dq b ihe sq.rctrlb1tr.
.10. The le8trlature in its wisdon in the rubordinate tegrslatioD

uDderiheprovEionolrulelsottherules,h:sdererni,redor(

prescribedEteof intere$.The6teofrnrerensod ennried

by thc legisLature,E re6omblpand Llthesrid ruleE foIow-"d

to award the interesr, rtwillensure unLrorm p.a.fte tr iI thc

Z L, .on,.o," ,lJ

the harginar .o* ofleiding rate rin $ort,
MCLR)ason 06.10.2021 is7.30% p€.annum.Accordingty,the

p.esc.ibed nE ofintere* wilt be maryinat co$ oflendrns mte

+2%i.e,9.30% perahnum.
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42 rhedennltio!ofterm ilterestasdefinedundersectionz(za)

oitheActprovidss thatthe Eteof intereschargeablefioh the

allotteeby theP.omotei i. ca$ofderault shallbe equal to

ihe rate of interest whl.h the prchoter shall be liable to pav

or derr. - "n" 'e'-"1r \aron '

"(n) h@re*" nechs .re a?s al )ntq* patobb b! he

tthe presdbcd nter e.,9 30Yi

bneotono15hdt b ton de

dPla, prymenA rom 
'he

nbergBratrtd !.dre.omplainant,n.3+of del'v pos'sri'

c.ll Dt.ed the respodcnt b €xeot€ conv€vanc' deed ror the

apanme.t bowht bY complaiMni

44. ln ih e present case, the .onplaina n t sa! ofered pose snon bv

the rcspondent on 1306.2013 after re.eipt of oc datei

23 09.2017. The auihoitv is ol ihe considered vie$ that therc

i d.l,v on the Dat ol the respondetrr to ofler phvsiGL

po$e$ion ollhe allotted apatuenrto the cohplaina't as per
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th€ conditions ol tie buyels agr*ment dared 0607.2011

exeoted beeeeD the pafiies.

45. It is obseBed that prcr,le to .lause 14 of the buyels

acreeh€.t dat d 06.07.2011 pryides for exeohon of

@lveyace deed in favour of an allotee within re.sonable

tlhe. Th€ FldaDt .laus. ot di. buy./s asrcenent .eads

^frc Loqqat doryt$:lsbnfi.nry tud* ,rdt
p@o!ande\4Ld qdd6'tq.. kd h Nw4thend.
oIth. std opatueffiDilbr d. 

^hdt'-rq\t'46. \1. rJl. d4e'oer,,ra npl FiIon ry sprrnc r m. mnod

r' "-*,""'Xpl4,,Selirrn ihe BBA nor has

nentioned ui& rner o, Fe$ion uhr.lqe $tr re.endble

one would lrlyi sapTr\ie{'oned ln4toviso @ sdon

',,', 
.r,r,{}\,C ,l*+,{i fi/&"'" , *.. "trrup ry c.rl€i{r. Ihq p'lov!, to $ ,on r?rrr ^p..d(.dd0<nx:r.n.
' - -- hdb.r N*nald@d ar tu bd b.
iv"TtttL,d,r;*y,,*x;".hi;
be, ot-a k e h l"t*tut h, d-d, b\
de p@ qicq\d4ro6^t l&E tuE oI kre d
N,tuqr\dt71dA !t.=,,t -

a7. oD conrdeEd-m o'fthe ci'rcfiiEnie' dre'ev,dence .m othc,

,.rcrd rnd "ubmNioB Tade by rh. prdl"\. th. ru'ho'iry \
sansffed th.t dF respondent is in ontsavention ofthe section

11t4xa) ot the Act by Dot handing @er po$ession by dre due

date as pe. th€ as.e.hent By vldu€ dl clause 13.3 ol

apatuent buy.,'3 a8Em.nt exduted b.Me.n th. padtes

on 06.07.2011, the posesion of the booled unu was to b.
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delivered wiihin 36 honths from the date of approvat oI

building pran (29.11.20101whjch comes outrobe2g 1r.2013

alongwirhSra.epc od of rS0dayswhnhEnotalowed intlr
present case. A.cor,lingly, non complrahce or the handate

orained in sdioi 11(41 G) read wuh proviso to sedion

13Ol ofrhe Act on the par ofthe respondenr is esbbtished.

4 \' t.orodn"nt (-r, t"d.od
ai the presc bedEteoflnteresrie,930%pa ror eve,y

monih ofdelay oi the aoo0iri?Ftd bythe.onplainantro the

'" 
pondcl' "l ofie. of pd$esron or ,rr o.ot"d Jn ,,

1306201s plus eo nionths which comes out to L!
r 03 2013r prP.moed r"ts or'- c

the provisionsorse.tion 13[1) dlihe Ad read wrh RuLe 15 of

H, Drr€dions ofthe autho.ig
43. Hen.q rhe authorl, hereby pasds thls order and issues rhe

followlns diRtiois und.. li.fion 37 of rhe Ad to ensu,e

complian.! oioblig oNe*upoi the promoteras perthc
runc!on enhusEd to the.uthoriLy under sec(ion 34(r):

i The pspondent h d,Hted io pay intere{ a! thc

prescribed rate of 930% p 3 for every honrh of det.y
fron rhe due date ofpossesion i

ofler or possesion oi the subJed nat aner obrainn8

o.cupation cerificate Ircm the cohpetent aurhonry

{13.06.20131 prus Mo months ie., t3.0Ez01s as per

$.iion 19 (101ortheA.t
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The atreab ofinterc$accruedso larshal bepaid ro rhe

cohplainantwfthin 90 days liom thedare ofthn fidcr
The .omptainant is ako diretud to pay theoutstanding

dueq if any. lnreren on the due payments from the

.ooplalm.t and i.ieres on aeount or detayed

possession .ha.ges ro he paid by the rsspondentshal be

equitable i.e., at the presc bsd rate ofinterest L.e. 9.30%

,**'rX,xI*, n,,lJ;"#, ".,,
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