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BEFORE THE HARYANA REAL ESTATE REGULATORY
AUTHORITY, GURUGRAM
Complaint no. : 53750f2019
Date of filing complaint : 09.12.2019
First date of hearing ¢ 11.02.2020
Date of decision : 22.12.2021

1. | Praveen Gambhir
R/o: 87-B, Masjid Moth Ph-2, DDA Flats, GK-3,
New Delhi- 110048 Complainant

W.-;sus A3

A._J.L

1. | M/s Experion Developers Rvgfﬁ” f
Registered office: F-9, 1stfloor, H%ﬁlsh Plaza 1,
Plot no. 7, MLU, Sectot -1{} Dﬁ-qarka

New Delhi- llﬂl}?S ) 2 \ _, Respondent
Y  CORAM: |
Dr K.K. Khande]wall ! Chairman
' Shri Vijay Kumar Goyal, | ra Member
APPEARANCE: | - . 'O/
Shri Rahul Dubey (Advocate) - . Complainant
Ms. Sarjita Kundan AR and'Me. Saﬁfee,txuﬁfar
Thakur AR e & Respondent
bl;nﬁa 3

The present complaint has been filed by the complainant/allottee
under section 31 of the Real Estate [Regulatiun' and Development)
Act, 2016 (in short, the Act) read with rule 28 of the Haryana Real
Estate (Regulation and Development) Rules, 2017 (in short, the
Rules) for violation of section 11(4)(a) of the Act wherein it is inter-
alia prescribed that the promoter shall be responsible for all

obligations, responsibilities and functions under the provision of
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the Act or the rules and regulations made there under or to the

allottee as per the agreement for sale executed inter se.
A. Unit and project related details

2. The particulars of unit details, sale consideration, the amount paid
by the complainant, date of proposed handing over the possession,

delay period, if any, have been detailed in the following tabular
form:

S.No.| Heads

1. | Project name and locatig ':' ’

Project area

2
3. Nature of the proj
4

i
L]
o |
i - |
1

121 I qptau@mﬁ'}éﬁ
5. | RERA registeted/not. e&t&e&?ﬂareg:stmtion no.

registered '\’ 7 dated 18.08.2017
\ S,
to 17.08.2018

2 T
'\ “- ufzm?damd 21.08.2017
up;(g 20.08.2019

p
,r\ E{ i' %%n @;’dated 28.08.2017
vali upto

< 7.08.2019
'\ 1802, 18% Aoor, tower WT-05
[annexure 6 vide provisional

allotment letter on page no. 33 of
complaint]

7. Size of unit 4650 sq. ft.

6. Unit no.

8. Revised unit 4857 sq. ft.

[annexure-M on page no. 136 of
reply]
9. Allotment letter 31.07.2012
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[annexure-6 on page no. 37 of
complaint]

10. | Date of execution of 26.12.2012
buyer’s agreement [annexure-7 on page no. 43 of
complaint]
11. | Payment plan Construction linked payment plan
[page no. 80 of complaint]
12. | Date of Building plan 07.06.2012
approval [page no. 44 of complaint]
13. | Environment clearance 27.12.2012
‘: !al'lpexurﬁs on page no. 171 of reply]
14. | Due date of delivery oﬁ - 127.06:2016
possession [as per clause (s lated from the date of EC
10.1 of buyer’s : ing grace period)
agreement, 42 m ¢ A4
from the date e (s
of the Building it nm I ff"ﬂ
the date of receipt of the | . v\ 2 )
approval of the inistry ~ :‘\
of Environ entand I '
forests, Go ean “ | ” ™ ,} :‘ j‘
India for the pr.p,iect or | Y&
execution of | V. O/
agreement, w Ehas L L;}é‘u
later] e e\
15. | Total sale cunslderatl ' 55 ,003/-
¥ T A T applicant ledger
ﬁ* il f—‘& % ﬁ upnppage no. 563 of
16. | Total amnl.ﬂ‘:lb-pilid H? tfl# @&-},P%’?&Q%
complainant™ ™~ [annexure R vide appllcant ledger
dated 31.12.2019 on page no. 163 of
reply]
17. | Offer of Possession 27.12.2018
[annexure-M on page no. 136 of
reply|
18. | Occupation Certificate 06.12.2017
[annexure-23 on page no. 123 of
complaint]
19. | Grace period utilization As per the clause for possession, the

company shall additionally be
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entitled to a time period of 180 days
("Grace Period") after expiry of the
commitment period for unforeseen
and unplanned project realities. But
the respondent has neither contented
in his reply nor in the court regarding
the unforeseen and unplanned
project realities. Therefore, the grace
period is not allowed.

20. | Delay in handing over the | 2 years 8 months

possession from due date
of possession till offer of
possession plus 2 months. | . |
ie, 27.02.2019 A e

e
- i D
TR,

i

Facts of the complaint f'gf?jx;:'

That the complainant w,asissu npzmvi&mrm] allotment letter with
the construction Imknﬁ’pﬁymenfﬁmicf.? iﬁh\;eby complainants
were allotted the hpgrﬁment no. 18(12, tuweﬁWT 05 in the project
namely * Wmdchéuﬁ"* mtuéteh aﬁ;seﬁtaéh 1}3,:. urugram As per,
CLP payments were to be made in 17 ms&lments the last
instalment, due at the tmmeﬁuf pn&éesmg‘k

That the complainant v?agnfa}:lemu ﬁgﬂ‘cm’the printed dotted lines
which contained clauses hich_are of the unconscionable,
unilateral, arbitrary, mﬂ‘&-a initio, 1]@&1 ‘unenforceable, one-
sided apartment buyer agreement purportedly dated 26.12.2012
as the complainant was at the risk 'ﬁffdsihg the earnest money paid.
That the respondent under the garb of government levy made
excessive demands for EDC (External Development Charges) @
Rs.325/- per sq. ft. and IDC (Infrastructure Development Charges)
@ Rs. 26 per sq. ft. The respondent also wrongly demanded and
collected service on basic sale price and also on account of EDC and
IDC which is payable to the Director Town and Country Planning,
Haryana. The respondent later after various protests reduced the
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EDC to Rs. 224 /- per sq. ft. and refunded the service tax charged on
the initial price of Rs. 325/- per sq. ft. The said final charging EDC

@ Rs. 224/- per sq. ft. is also incorrect and exaggerated, it is also

important to mention herein that the respondent has not deposited
the amount so collected with the government, so far. Such acts of
the respondent amount to unjust enrichment by the respondent.
The respondent has excessively demanded and collected the
amounts of Rs, 21,84,67,800/- and Rs.46,55,562 /- for the project
on account of EDC and IDC;: cabbe

_ j from various flat buyers
which it has not deposited w 1 th “ |
That despite repeated I:EQuestS%and reniinders, respondent never
shared copies of the amﬂ&'nt:'.i' dénﬁnﬂﬁg by and paid to the
Director, Town aniﬂountry F‘iannmg, Har?ar.ia, on account of EDC
and IDC and related calculations. The terms of License issued by the
Haryana Govt. aud duly acﬂepaed fafﬁrmed b)' the respondent
under which this g;mgp Q‘\using ru]ect }rasﬁeen sanctioned and
constructed, permits [‘ré['E}#nte '_ nsé 28 dt. 7.04. 2012) the
respondent to charge from !:he- aﬁnttee EDC & IDC only as per the

rates fixed/charged.by ffbﬂ; W‘thﬂ Tespondent is also
liable to provide detalis of} per sq ft. ca]culannns of the same to the

allottees. E
That the respondent was also charging exorbitant amount of
Rs.12,41,400/- under the garb of car parking usage charge, the
same is against the mandate of Hon'ble Supreme Court which has
categorically stated that builder cannot charge the home buyer for
such common services.

That in order to avoid any purported default, the complainant

under protest made payments in a timely manner to respondent,
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who was in dominant position, of the instalments as and when

demanded.

That even though the raised construction progress was well behind
its promised schedule, respondent, in order to extract more money
from complainant, sent a letter dated seeking acceptance to
additional money of Rs. 1,08,444/- for incremental fixtures and
fittings, including, charge geysers in kitchen and bathroom and
piped gas line, to which the complainant vehemently opposed vide
his email 13.06.2015. \;:q&

That the respondent thruughi; etter

| dated 27.04.2017 informed
complainant that the sal€, areé 'nﬁ the ,sm.d apartment had been
increased by 207 sq. ﬂ:, ;mﬁ’ fhérehtﬁﬁ}é‘vmed area would be
4857 sq. ft. For 311 tncrease?ﬁe re&pund%n eﬁso demanded Rs.
12,75,120/- vide aeénand rote ‘dated 271092017, In spite of
repeated request‘sﬁﬁd rem?i-nders ‘the reﬁpqndenf failed to provide
detailed calculatmns and,basﬁ to Ewdem;g umrease of 207 sq. ft. in
M ﬁﬁm}:@d{y the said arbitrary,
unilateral and illegal increase.was without the consent and
knowledge of the em;plail;f Itaﬁd ﬁlﬂ@g{tnn‘tgavennun /violation
of the provisions uf tﬁe Act and ﬁ;ﬂe;ﬁgm‘gd thereunder, and also
of the Haryana Aparﬁrhent Dwners”lﬂp Aici’ 1&&31 The respondent

unilaterally and arbitrarily, correspondingly increased the sale

the sale area of the“ a

consideration of the apartment, which was not acceptable to
complainant.

That the respondent arbitrarily, unilaterally and illegally
demanded Rs. 52,627/- from the complainant claiming as
reimbursement of the amount paid by it as Haryana Value Added

Tax under the Haryana Alternative Tax Compliance Scheme for
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Contractors, 2016, allegedly providing an opportunity to the

respondent to discharge its own VAT liability at the reduced rate of
1.05% on the advance payments received in the financial years
2012-13 & 2013-14 from the complainant on an amount of
Rs.50,12,059/-.

That the complainant paid the amount of Rs.52,627/- on
30.06.2017 for Haryana State VAT as demanded by the respondent
with an understanding that the respondent will supply the
information requested to ‘.]'_"*:'-_the payment as claimed by

E"" P .,\;b)'l 7

respondent, which even to the'date of filing the complaint has not

been provided by the respﬂna;gThat the said demand made by
respondent was the,¢ost qﬁféspﬁndeﬂf’wlﬂeh“aannot be separately
charged from the ¢em°plamant Hk; servi?te‘fak The respondent
demanded and tauk the amount 1Hqgally fépm the complainants
under the name ﬁ; g‘plmblirsemeﬂt af aif ;.tz;fe govt. tax’ but
acknowledged the amﬂﬁntt'eélvbd as’ ai:kf:lé'e ‘charges” contrary to

the understanding. " /. el

That the respondent théréaﬁ':al; {alm E'en.t a demand note dated

27.09.2017 for arﬂa &ﬁe&n&l&lﬁ as&@mﬁﬁplamant to further

pay Rs.12,78,167. ?3 fnr the aﬁeged mcrease in the apartment area.

That being fed upand exasperated by the repeat‘ed illegal demands

of respondent, complainant wrote a comprehensive email dated

14.10.2017 to the respondent raising his queries, grievances,
issues, etc,, to record in writing his concerns, inter alia, that:

i. The tax invoice/demand note dated 27/09/2017 received

on 07.10.2017 for increased super/sale area carried no

due date for payment. And, also mentioned that as

understood from discussions with Ms. Poonam of the
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respondent’s office, the amount stated therein was

required to be adjusted (not paid) on or before the notice
of possession.

ii.  Details about the GST rate applied on the said invoice,
seeking clarification regarding the deduction needed to be

made for the cost of land and/or for any other

item/matter.

iii.  Present entrance to the pm]ect as compared to what was

response email dated 2~2’.11 201? was ‘received by complainant
Fir W

from respondent. The: e:onTﬁI ‘&‘as @ﬁstramed to send to
respondent anuthé:‘@mé]l on ﬁ@%lﬁ a‘kﬁ @ecmcally putting
the same questions, to the respondent. :

That in late Decerﬁhﬁr{aﬂl‘ﬂ ahthm.lgh neithqr thé construction was
complete nor was* thal‘a any prior nuﬁ;.thbf ﬁussessmn but to
further harass and cuétcethe Wﬁfﬁqﬂ* jn'fd to extract more and
more money, the rﬂponde‘fﬁ«sw’bhnﬁ a one-sided, unilateral and
untenable mam&nﬁncﬁ- a#r#r&at md .%Iecmnmty supply
agreement. y oy e W

That the respondent also” SEDL the notice crf pussession dated
27.12.2018 stating that they have received the occupation
certificate and an over-exaggerated demand note of Rs.49,90,512/-
for various items including for piped connection, solar power
charge, maintenance fees, meter charges, maintenance charges etc.,
which were outside the agreement and despite complainant not
consenting to the same. The complainant in his email and letter

dated 28.01.2019 objected to the said notice of possession being
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conditional, illegal and incorrect, and the said demand not being

part of the agreement.

That upon enquiry it came to knowledge of the complainant that
the conditional alleged possession of the said apartment was
offered to the complainant without completing the construction
only to escape from the further liability to pay penalty for late
delivery of possession, asking the complainant to pay outside the

agreement and to sign a one-sided printed (fixed) ‘Maintenance

Agreement’ and again a p ' ‘Agreement for Supply of
Electrical Energy’ upon whic&%&uld get the possession.

That the complainant has, heen silm;ked to notice large number of

deficiencies in the ﬁy@c{ Jﬁd*qg\bglnpment of their

= .u...d?"

incomplete aparti‘hgﬂﬁé and. the- said: prc’rj_e‘&, \'Mhlth have been
brought to the nuhue afthe respundent several times, inter-alia:

a. The pl'pjéct WHm nGt liabﬁabfe \dﬁge to incomplete
mternal fuéd;s hon-nper#ﬁm&l ‘club house, non-
existing ce:rmmun fac:llttes haif-bullt approach road
which doesn't cnni‘i’é’c‘t to anfy main road, non-existing
main fgat,g bﬁakeln %n@l‘rdaﬁﬁﬁvaﬂ ‘and other serious
deficiencies, whllch arehaaa{daus for the people,

b. inurdi’nafe‘ﬁé}a? incompletion of project,

c. no proper water and electricity connections, parking
areas etc,,

d. grossly insufficient compensation amount, calculated
at an abysmally low rate, offered for delay in
completion on the basis of unconscionable clause of the

said agreement,
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e,

excess amount received account of EDC & IDC which
has not deposited with the concerned authority;

illegal demands of ad-hoc charges like dual meter,
piped connection, PHE, FTTH, solar Power and ECC
charges;

since the delay was solely caused by the respondent,
therefore the complainant cannot be called upon to pay
any GST;

g “connections from the state

agencies for d -ater, electricity, drainage,
sewerage, etc, , J;f.r'"r -
damanc}mg,":& "* 1@"‘%}?"‘0}1@\5}(1& ‘Maintenance
ﬁgreer@nt’yand Tﬁﬁllmﬁon Vfor”?"sllpply of Electrical
Energy,, |

for not gj| Il}s /et f the occupancy
certifi 'Eag;« ificate and copies of
the initial' _; ___I c;mﬁ’b'i{ldmg plans;

~ & R
illegal demand forincrease in the sale area;

1llegak§i?|?& %ﬂ%r%n gc%ch;a%es in advance for

the next two years;

.....

. appointment nﬁmamten'ame.agenq?,;etc.

the much touted 1.5 km long ‘skywalk’ is ready only for
about 100 meters, from tower 7 to next tower, Access
beyond next tower is blocked as work is in progress
and movement beyond that point is potentially
dangerous and may cause injury and harm to visitors,

etc.
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That the respondent was selling more than the approved

sanctioned layout plans. That across the project sanctioned by
DTCP which covers 563 units, the total alleged sale area being sold
by respondent is 24,17,988/- sq. ft,, whereas the actual sanctioned
FAR of the total project excluding EWS and shopping area and
Country Planning, Haryana (DTCP) is only 17,52,963.05 sq. ft which
is more than the total area constructed by 6,65,034.70 sq. ft. The

respondent has no explanatinn for the excess area sold. Despite

Ill..p.n,

repeated follow-ups and re_ ;. of the complainant, the

respondent has not been abl ,ﬂ I ._
the total area cnnstructed;ﬁnd sold. ﬂs fé%occupatmn certificates
are yet to be issued hyt’hﬂ ﬁ'fmfﬁe 'H'nref‘th‘e details of total FAR

achieved can be c@‘mpl,}ted Dﬂi} ﬁhereafter\ EA

ide details and justification of

That the respnnden; in grave ¢Dntl'a1?entﬂun éo seetmn 14 of the Act
is selling more ﬂ'tE;n ‘the’ appruwed saﬂctitpnedi and layout plan.
There is an unexplaihecf‘lgadmg of over 9?% un the declared RERA
area while computing. sa]a W}wﬂﬁhﬁ;uhlawful and nowhere
match with the industry sténdcand.

That the respnndganﬁ vﬁ b&: aﬁd {&der obligation to

handover peacefu‘r‘pn;ssesgipn of the saic agartment by 25.06.2016.
However, till date, lawful possession has not been offered, in terms
of the agreement. Despite repeated enquiries and reminders, no
circumstance has been set out by the respondent for such
inordinate delay. The question of any force majeure also does not
arise in the present case. Despite repeated requests and reminders,
the respondent has not been able to putit on record and assure that
the project is free from all the litigations, liens, charges, court cases

and injunctions and has unfettered rights to sell, transfer and
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register clear title in the name of complainants, which he is duty-

bound to do before offer of possession.

That in view of the receipt of ‘final notice’ dated 19.09.2019,
received on 29.09.2019, threatening cancellation of the apartment,
and calling upon the complainant to pay the amount outside the
agreement (i.e, Rs. 25,75,432/-; disputed by the complainant) in
next 30 days otherwise the respondent will cancel the allotment of
the apartment. The complainant apprehends that respondent may
illegally terminate the agreeq%ﬁ;angl refund the amount after

forfeiting the earnest money. ‘i

That the complainant e;nﬁlied "rﬁf ulgjec;t’nqs to the notice and sent
a reply dated 08. ];I'Zﬁ’lﬁ" ﬁ d’fe%! n’&ﬁ‘ﬁe dated 19.09.2019
objecting to the uﬁﬁefand cnnti.ltlonal nﬁefﬁaf ossession for an
incomplete and gnﬁabltahle q]ect where FeIEi icity, water and
sewerage ccnnechqm ‘have not b%en ub&méd frém the concerned
state agencies and" fu::tﬁqﬁtp tlng out rgmrﬂmﬁ other deficiencies
in the project lnc]udlngfﬁr deﬁ'rmiﬂmg &mwayments for sale area

and various items nutslde ‘the- ag;:eerﬁent asking complainant to

sign the one- mde@u@ uﬁu '.l i
‘Electricity Supp]y App‘.hcanun etc requesnng*he respondent to

cancel the notice.and handover posséssion in terms of the unit

buyer agreement.

That the demand of more than Rs.2,24,000/- under the guise of
Community Building Furnishing Charges (CBFC) and Community
Building Security Deposit (CBSD) by respondent, as made in the
notice of possession, etc, is also against the license no. 21 of 2008
dated 08.02.2008 and 28 of 2012 dated 07.04.2012 issued by the
Department of Town and Country Planning, Haryana, as also the
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bilateral agreement signed by the respondent with the owner of

land intending to set up a Group Housing Colony and Haryana
Government.

That further, going by the terms of license and bilateral agreements
signed, as per clause 1(c) the respondent can charge maximum net
profit of 15 % over the initial project cost. As understood, the
respondent has sold units at a basic price ranging from Rs. 5000/-

to Rs. 85[]{)/ per sq. ft. of the salearea which besides bemgwrong

and be asked to recumg,utg {he‘ pmeg hasiefd».pn its original estimates
and to refund the E)Fceﬁamfo‘hnrehm@d%a]h)ttees with interest.

.....

charging any maiht:pnhnce and- upkeep Ehargas fm' five years from
the date of issue of :Gmpletu?n éErtiﬁcateh S!mlﬁrly, the Haryana

Govt. has msertetha .,ﬂhqi{i nf‘uther’t@gﬁﬁ# conditions in the

license to protect the“igl%gﬂ; nf-L Pﬁfﬁfg The respondent be
directed to comply the sam‘é‘and'uréﬁuﬂﬂ"' he excess money charged,

if any, with interest...| f {

That the respundent'{ was ltah#e tu Dl‘tthth offer lawful
unconditional pussgﬁsign of the said aparrrnent to complainant as
per specification contained in the agreement along with
charges/penalty/compensation for the period of delay at least at
the rate of 21% per annum with effect from the date/s of accrual
till the date/s of realization and be restrained from asking the
complainant one-sided agreements and undertakings.

That such acts of the respondent are in clear violation of the

mandate of RERA Act, which clearly states for completion of the
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project as per approved terms and conditions and in case any fraud

is committed by the promoter and the activity is not completed, the

homebuyers cannot be left in a lurch. That the complainant seeks

delay interest as per section 18(1) of the Act.

C. Relief sought by the complainants:

29, The complainants have sought following relief(s):

1

ii.

il

iv,

Vi,

vil.

viii.

Direct the respondent to handover physical possession
of the apartment and to pay an amount to be calculated

@21% per annum n' ac u,nt of delayed possession on

| f complainant from due date
.-l"..-"“l

of ]Jussessmmac&ﬁﬂuphyg_g?alpassession

Direct the Menf I‘;b @e for any increase in

the sale a;rea *' - {

Dlrectihe fespundent to bEaT bu Edr—:n s:-f GST and HVAT
wathm&ﬁ'lbcraiﬁg lTﬁe Sam:e nt! tﬁe mmplamant

Direct the neépﬁndpnt:nut to ph;n‘gg*EDC and IDC from
the cumplainaﬁ& Y/

Direct the respuﬁ’denkanaﬁﬁ"tharge any ad-hoc charges
and . l fl'ﬂjf {} "‘I

the total amount

Direct the respun ent m}t tuihargg e complainant for
car parqu:}gmharﬁes ' ’ |

Direct the res;mndent not to charge any Intertest-Free
Maintenance Security Deposit (IFMSD) from the
complainant.

Direct the respondent not to ask the complainant to sign
on one sided, dotted line, arbitrary and unjustified
“maintenance agreement and electricity supply

application /agreement.
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ix. Direct the respondent not to charge any Community
Building Furnishing Charges (CBFC) from the

complainant.

D. Reply by the respondent

30. The respondent has contested the complaint on the following

grounds:

L.

yas
1.

That the present complaint was not maintainable, either in
law or on facts. It was subm_i_tft_gd that the present complaint

is not maintainable befa " :;_;"authnrity. The complainant
I, "':'f o ’

LR ¥ & . .
has filed the present. omplaint s eeking, inter alia, refund of

various amuumqntgrdg;@pd camngnsatmn for alleged
delay in deh#eﬁ pn’ssessmmﬁf the apartment booked by
the cumplaﬁﬂ\ That the present Ct}h'%‘l;int is liable to be
dismissed amtﬁ,e gruund that a camplamt for compensation
and mteresﬁﬁ]cﬁr semn j at @nﬂ 19 of the Act of
2016 was ma‘iﬂ&iﬁhjé:unﬁ& 'ef e*‘l:'iia adjudicating officer
and not this authﬁmy

That complaint pertaining ,,:;oﬁ refund, .compensation and
interest are% ﬁ%{ ed by th ggbli!@]udlcatmg officer
under section 71 of the Aﬂof?ﬂi& read with Rule 29 of rules
of 2017and not by this authonty. The present complaint was

liable to be dismissed on this ground alone and by itself.

That as per the provisions of the Act and the rules made
thereunder, it was mandated that complaint pertaining to
compensation and interest and/or for any grievance under
sections 12, 14, 18 and 19 of the Act of 2016 are required to
be filed only before the adjudicating officer under Rule-29 of
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the rules of 2017, read with sections 31 and section 71 of the

said act, and not before this authority.

That the complainant has in an extremely perfunctory
manner, stated that this authority has jurisdiction to
entertain the present complaint only for the reason that the
project in question is situated in Gurgaon. However, the
allegations made by the complainant against the respondent
are of violations of Sections 12, 14, 18 and 19 of the Act,

which do not fall wlthjn 3¢ :' ¥ r- iction of this authority. The

legislature, in its s decided to confer the

jurisdiction to ag;nﬂ:ge \dqla;l:mns BQmE aforesaid sections
only upon the ‘Eglfu(ﬂieaﬁng 'ﬁf&cﬁ;f and not upon this
authority. 'I;ﬁereﬁ)re e e S nBcvfmﬁ that the present
complaint ﬁqks jurisdiction aHd is llabfér‘t% be dismissed in
limine. Mm;?ﬂ#q,{ t‘hp legislature haspmg;&ded the Haryana
RERA Rules‘tau} ;che :nmndkd foﬁﬂ‘ were notified vide
Notification dahﬁ«fﬁ, 19.2019; 1 g&fﬁé’r in a matter Hon'ble
P&H High Court has mi.rednﬁwe*operatmn of said amended

rules vide %-d% ;{%ﬂ Eoﬁ t@ﬂtﬂl the amended

RERA rules woul he under stay léh court the authority

has no jurisdiction to anyettmn any new’ domplamts if any
complaint has been filed the same should be kept in abeyance
till final order of Hon'ble High Court in said matter. In view
thereof, the complaint filed in the current format is not
maintainable. Without prejudice the respondent is filing the

present reply.
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V.

Vi.

That most of the reliefs sought for are not amenable' under
the said jurisdiction. They can either be decided by a Civil
Court, DTCP or in a writ jurisdiction.

That the complainant has booked the apartment in question
in Respondent’s project "Windchants". The said project in
being developed in phases. After the enactment of the Act,
each phase of a project is considered as a separate project in

itself. The apartment of the complainant falls in Phase-3 of

"ongoing project” and gwb,thf da;énfcompletmn of the said
ongoing pro]#t‘ﬁl mﬁlﬂof Eﬂmﬂﬁfﬁ{ﬂjﬂ]%@] of the Act.

Accurdmgly;f £

phase of tﬁg, =
cumplenumtl'{e Same wa hﬁbtﬁto'be @m;ﬂeted on or before
20.8.2019. 'I‘l\é g&g‘én ; nlﬁhad d%"wggéered the phase of
the project m\ﬁvﬁtm ‘t:jn question is situated
having reglstratiun no7§ of ?ﬁl? dated 21.8.2017. The
respnndentMtef&s if@h@&c@, Ed r"&curdmgly offered
possession tr,; the cump ainant muc‘fl prmr to the date
specified dlirfngri;@sfratlnu of thie prafett under the Act. the
respondent has obtained the occupation certificate for the
phase in which the apartment in question is situated on
24.12.2018 and offered the possession to the complainant
vide notice of possession dated 27.12.2018 i.e,, much prior to
the agreed date of completion i.e., 20.08.2019, under the Act

and rules.
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vii.

viii.

That the respondent was not liable to pay interest and/or
delay possession compensation under the Act, read with the
rules, since the respondent would be liable to pay the same
as per the provisions of the Act/rules only after the expiry of
the extended date of completion of the phase, as provided
during the registration of the relevant phase of the project,
with RERA authority, in which the apartment in question is

situated. However, w:thnut preludlce it is submitted that as

Y

the complainan- Wmt““uf delayed possession

cnmpensatmgs’ '\;, \

That vide lE;tﬁB!‘ tf;;d i‘% Zﬁi? respﬁndent informed the
complai nar.{'t ahﬂut inchasg in the salﬁaxé&% of the apartment

by 207 sq. fﬁlta

qu nt}jz the sale ,anea;nf the apartment
| e
allotted to tﬁg co 'lamant; m#asEa! 7 sq. ft. Pursuant

to the said Iet}&:z : fri qaqp%u(ant vide email dated

28.4.2017 requeste e detailed calculations and
the basis onwhic hﬁim%u%l‘iq w 4% has been arrived
at. The said emalfof the comp! alnsnt {J uly replied by the
Respnndeni '.fjfdé its éma;l dated 6 5: 3&1‘? r;lanfyl ng that the
revision in common areas elements (which form part of the
sale area of the apartment) during the course of the
construction has resulted in consequent change in the sale
area of the apartments including your apartment which is
well under the permissible limits as specified in the
agreement but however the layout of the apartment as

contained in Schedule IV remains unchanged. It was further
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ix.

clarified that for any increase/ decrease in sale area upto
10%, the agreement provides that the payment for the same
shall be required to be adjusted at the time of notice of
possession or immediately in case of any transfer of the
apartment before notice of possession.
That on 22.6.2017, respondent informed the complainant
vide its letter dated 22.06.2017 that as per the provisions of
Haryana Value Added Tax Act (HVAT) 2003, the advances
received against the salﬂ .gf,l:he, apartment in question are
\ ‘;&%ed Tax (VAT). It was also
informed that duefg unt:)ﬂm(ntyzm\und the levy of VAT on
such trensacﬁu‘p@' m*"fﬁ wﬁd’la;:ghd but now the tax
position ha.é Eﬂ‘;l mad '}'El"ég'r ené\sﬁhi‘i transactions are
subject to {:untrhr:turs to dlscharge th&lr dae VAT liability at
the reduced’ }‘ake of 1.05%. It was fur,th’br informed that
pursuant to he‘*‘@ialdj nﬁtlﬁ,eatﬁgn’ nﬁ}e respondent has
discharged VAT L[aﬁ’ii eﬂ#ewﬁhng f’p Rs.50,12,059/- on the

amount received for the-said epn‘rtment during the financial

year 2012- 2@13 aﬁiz:?ﬁzw Mep‘&of the above, since

4 B "\qi

VAT being a agatutery levy it was requested to reimburse an

amount of Rs. 52, be? alréac].y ﬂﬁpﬁsiteﬁ.

That the complainant vide its emails dated 23.06.2017 and

liable for payment of ¥/

24.06.2017 raised a grievance towards the aforesaid levy and
requested the requested the respondent to provide the basis
of calculation and liability for him to pay under the HVAT,
2003. The respondent vide its emails 24.6.2017 and
29.6.2017 reiterated its stand contained in the letter

demanding reimbursement and further offered the
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Xi.

Xii.

complainant to visit the office of the respondent in case he
wishes to see the copies of E-challan issued to the respondent
by Government of Haryana for the payment made towards
the VAT. It may be noted that pursuant to the emails of the
respondent clarifying the position with respect to the levy of
VAT, the complainant paid the amount due towards the same
on 30.6.2017 and is now estopped from raising issue towards
the same.

That a demand note da__ 27 9.2
f:_ﬁ?) ation of the letter of the
respondent date;i.{? 4. 2?1;'1 on re r""nsmn of sale area. It was
specifically statﬂﬁ"‘tflet'ein ﬁ'lat a'ﬁ"per the-terrns of the buyer's

by the respondent i

,.]__ K i
agreement, fqr a’ny increase Eecreagle %m sale area, upto a

“...

adjusted arﬁqi aié 011 o:“befnrézndﬁm of possession.
That the cnﬁﬁam 1t IJBISBd ﬁarl"gﬁ’ﬁﬁsﬁes vide its email

dated 14.10. 20'}7) i’nﬁ"ﬁﬂmﬂ’vﬂtﬁ réspect to the increase
in super area and ré'ﬁmw&fef‘ﬁvetalled calculations of the

same, copleg}nggthlg%ar%% @am@%mﬁt@d sanctioned and

actual construction of eac

of the applicaﬁunméldng-ncpup‘ﬁtiun certificate of various

towers etc and copies of the occupation certificate obtained

tower and common area, copies

etc. Besides the above, the complainant also raised various
issues with respect to the present entrance of the project and
the approach road, computation of demand for EDC and IDC,
applicability of service, information on additional demand for
Haryana VAT paid by the complainant on demand of the
respondent.
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That the respondent again clarified the queries of the
complainant vide its email dated 22.11.2017 and 22.02.2018.
The Respondent with respect to the revision in area clarified
that that as per the agreement signed between the parties,
the unit area comprises of the built-up area of the unit as well
as the proportionate area under common use. It was also
mentioned that that the as per clause 8 of the agreement, it

provides for an upward;’downward revision of the area. It

was further mennong,d} _ﬁ'

in.-

t Ihg final measurements were

taken since the proje ingues s

- rh"'

1 n is almost complete and in
keeping with mq,@séﬂ e ag
basis of the ﬁﬂajﬂ;ﬂasﬁremﬁtheaale area of some units
were mcreﬁﬁ ﬁ/ dw&aﬁ‘ﬁ””and IHME cases, even the
carpet area j;ail decmgsgg It Was iaéi&ﬁed out that the
exercise ha‘sdﬁe&n g‘anuinelgx mnducléctaunder the guidance
and supervmbwgi the érchttett aiﬁ’ a‘cp{w of the architect
certificate was éisﬂ'?.haféd?wﬁ resbac’c to the issue of HVAT,
it was clarified that MMT was already paid and only
rmmburserﬂ A %% % form of demand
note and with respect to the demanﬁL EDC/IDC, it was
clarified that.tbeaarnh_haﬁé.beén ﬁmeﬁrﬂild paid as per the

notification from various authorities and in EDC adjustment

eement and only on the

was done and credit of the same is reflected in the ledger. The
respondent on the query of the complainant regarding the
entrance of the present project in question stated that
construction and development is done in accordance with the

sanctioned and approvals granted by the competent

authorities and further stated that the respondent is working
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Xiv.

XVi.

towards making provision of 2 separate approach roads for
the project “Windchants".

That theereafter, the complainant continued to make
payment as demanded by the respondent on achieving the
relevant construction milestone. As such, all issues relating
to EDC/IDC, increase in sale area, HVAT are all barred by
estoppel.

That the respondent completed the construction of the

apartment and appliqﬁzf-‘;:' 'L\e’ﬁi:ajmng occupation certificate

.4*51

for the same vide applicati on day
DTCP dept. delaygdﬁe pt'hfe:s alﬁ*q.pcupanon certificate for

the apanmeqrmmﬁﬁo{ﬁs@‘an%n 24.12.2018, after

delay of ap;g'ggh munEs.Thato fthe occupation
2>

certificate a{;: 24. 1 nd ered possession

to the com % ?I ;u payment of the

outstanding | amnmt atg__d compilgnﬂn of necessary

documents. AT ‘5" _ “‘1{&&} {he respondent had

'E REGC
enclosed the stateme , demand notice, statement

of varmusa, q’ﬁalﬁs L%E%ﬂné} {’Dh@'ds stamp duty,

registration charges an

legal fees.

That in resﬁoﬁ%;t} ﬂié n:}keﬁfﬂo#sﬁa&bi the complainant
vide its email dated 28.01.2019 objected to certain demands
raised in the final statement of account like basis for charging
for dual meter, piped connection, PHE, Solar power, ECC,
basis for reduction amount for delayed construction, advance
charges for 2 years for common area maintenance, amounts
of EDC and IDC, payment of stamp duty charges directly to

the government, GST etc. The complainant also requested for
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xvii.

xviii.

Xix.

copies of permissions/sanctions for electricity, water,
sewerage etc from the concerned authorities, completion
certificate, building plan approvals etc. and according to the
complainant, the respondent was also entitled to pay 18%

interest plus compensation for mental harassment for the

delayed construction.

That thereafter, various reminder letters were sent to the

cﬂmplalnant for takmg pussessmn

e -. ssion and clarifications given
4 I.‘.er emails, the respondent
further vide its ieﬁ]a.ll @t&d 04.“63{2019 gave a detailed
response on tl _t,ﬁ;l ’h Wéﬁﬁﬁmplmnam

That pursumt;tq&he Fmal nﬂnce datéd 19‘399 2019 issued by
the respu!’(dﬂnl; the clampiamant 1ssueﬂ an email dated
08.11.2019 Iaf%mg v@rmus ﬂhje ons- towards illegal
demand for ymreﬁe m sdper atgﬂ _’m&intenance charges,
illegal ad-hoc ch@lﬁ?s @fé sided maintenance

agreement etc. It:v\ﬂ‘funger-ﬁgfj d that the project had no
drinking Eaﬁr &suﬂpﬁ, f;l&acinﬁ drainage and

sewerage connections ﬁl'um ﬂle cuncérned state agencies at
the time of offér of al{egedxptﬁsesﬂﬂn.; ft-was further stated

that the possession has been offered of an incomplete and

unhabitable project due to incomplete roads, non-
operational club house, no existing common facilities etc. and
there was inordinate delay in completion of the project and
also that grossly insufficient compensation is given.

That the said email of the complainant was duly responded

by the respondent by email dated 08.11.2019 stating that the
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Xxii.

xxiii.

HARERA

respondent as a customer centric organisation have always
replied to the queries raised and resolved the concerns. It
was further stated that the occupation certificate granted by
DTCP, Chandigarh is the conclusive proof that the apartment
in question has been constructed as per the sanctioned plans
and is ready for occupation. It was also emphasized that the
final finishing of the apartment would only be possible upon
realization of all payments as listed in the notice of
possession. It was nr;ce @}-f&quested to complete your

payment obligations aaﬁi’ f;m of the agreement and
payment plan bmdiﬁg up n the es and so that thereafter

a formal 1nsp9€l¥9 ﬁ%ﬁag be arranged.

That as per ffl:;a- eed terms gﬁ’le de
develop the m‘o’ect in phﬂ.sés éhd‘the alme has no right to
claim that ﬁfé whole pdb]eét shmﬂdl;ka:eédy at the time of
offer of pnsségsm}roﬁ thJ aﬁértmeﬁdﬂmmstmn With respect
to the payment ﬂ'f)ﬁq mfﬁpﬁnﬁaﬁon it was mentioned
that the said paymer?{’hwﬁaenﬁﬁ] usted paid as per the terms
of the agreé;nﬂ'lt. ’lihe *%‘b@ﬂﬂ@:él’tﬁ% pointed out that

bestin class c]ub / facﬂltles have been pruwded and the same

are avatlabf&fﬁrw to the ﬂllﬁt*éé

That it was once again requested to pay the balance dues and

er has the right to

take possession. That instead of clearing the outstanding
dues and taking possession of the apartment, the
complainant filed the present complaint raising concerns
which were duly replied by the respondent.

That the complainant who was seeking possession despite

being offered possession in order to unjustly enrich himself
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XXiv.

XXVi.

by filing the instant frivolous complaint. That the
complainants delayed in making the final payments as well,
which were due on offer of possession. In fact, even as on
date, the complainants have failed to make complete
payment. As per the latest statement of account dated
31.12.2019, an amount of Rs.25,44,690/- including delayed
interest is still due. As stated above, various reminders have
been sent to take pussessinn and clear the uutstandmg dues
and after duly addggr_.'l g

i
complainant, buttono@

agreed and ﬁqﬁei%ak to nrapulﬂusl%cﬂhﬁ)ly with the same.

Therefore, thg tnmplaﬁram is naw I%aﬁ@l by estoppel in

raising anygﬂe cbq” t es&mg
: thémMﬁ /é'lth regard to all

. ﬁiudﬁ’; not confined to the
E REG
capacltyfcapahlhty*‘ﬁf & ﬁfpnndent to successfully

undertake %JG&URF i% q@‘nplementanun of

the residential prc:]}ggt the r:_gmplamants had purchased the

said apartmerit?th quésﬁcm ZIL/AAIVI
That the complaint is also liable to be dismissed for the

That after ﬁ‘h}h

aspects of the ¥

reason that the apartment in question was sold and the
apartment buyers' agreement was executed on 26.12.2012,
i.e. prior to coming into effect of the Act and the rules. As such,
the terms of the agreement would prevail and govern the
payment of the delay compensation, if any, to the

complainant.
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XxXviii.

That as per agreed terms of the apartment buyer agreement
dated 26.12.2012, in terms of clause 10 thereof, the
respondent was liable to offer possession of the apartment in
question within 42 months from the date of receipt of
approval of the building plans or the date of receipt of the
approval of the Ministry of Environment and Forests, Govt. of
India for the project or execution of buyer's agreement,
whichever is later ("Commitment Period”). Further the

respondent was also gn_'_ ed .Em@, (six) months grace period.

h emmt that as per agreed
terms of the. jﬂat@ers agreement sﬁarﬁef to force majeure
conditions é éﬁne&ﬂiprefﬁ a"ndi.sub &‘ﬁ) timely payment
of mstalméﬁfs, ”by the mrﬂplaﬁnﬂlt éstlmated date of
handover nf‘pfqas\bsﬁamuf the. ap‘ i n
complainants Wou{ﬁ« have" nheen on oF before 27.12.2016.
Since the complain L gﬁed"’fg adhere to their only
obligation au% % h%e&ae%}i ;’%f making timely
payments an_d smce e time peni;!d for handing over of
possession . Was Eﬁnﬁi ﬁﬂ.{léﬂ! Joﬁ i‘lmﬂﬁ}' payment of

instalments, in the present case, question of delay cannot

also in the knﬁﬁm

'ln question to the

even arise.

That it was specifically mentioned in the agreement that
interest @ 18% per annum shall be levied on delayed
payments and that in the event of delay in payment of
outstanding amount along with interest, the allotment was

liable to be cancelled and earnest money along with delayed
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XXix.

X300

XXXi.

payment interest and other applicable charges was liable to
be forfeited.

That without admitting or acknowledging in any manner the
truth or legality of the allegations levelled by the complainant
and without prejudice to the contentions of the respondent,
it is submitted that the project has got delayed on account of
the following reasons which were/are beyond the power and
control of the respondent.

That there was certai@'{tf '15"l_;;accnunt of presence of force

majeure events, whic?ﬁ"_," rred during construction of the

apartment i.e, onearﬁgnth @najccgnm\f several bans imposed

by National {}Peggr“'l)@nﬁ a"b mﬂgn activities in Delhi

NCR and onfmfnm on act:nmnt nﬁD&%nenzatmn policy
annuunced!n¥ %v’c uflndlq»due tﬂ*Whl h,.‘labuur and material

was not available R )

Further it W&ﬁt m;'n eﬁ th'it ti‘)e ] F fi:nnsrrucuun of the
apartment is not a‘n« Ehit‘ part” of the EEspnndent but due to
delay caused by the cnhtm&fegvoff/he project.

That the rzesﬁpndmt Fh@ %ﬁdﬁd the works of Civil
(Structure, lesﬁlng) Ni‘;acﬁamcal Ef]er:tru:al HVAC and
External Development Works, Fnﬁltt{i_in,g ‘provisional sum
items on design and build basis for construction of the project

nslﬁ'uctmn activities.

in question to Larsen and Toubro limited (“L&T") vide a work
agreement dated 07.02.2013 (“work contract”). It was
submitted that L&T submitted a proposal for construction of
the project on 29.09.2012, environmental clearance was
granted on 27.12.2012, the respondent awarded work
contract and executed agreement dated 05.02.2013. The
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Xxxiii.

commencement date of the contract was 09.01.2013 and the
completion date was 09.01.2016. L&T is a well-known
construction company and is amongst the most experienced
companies for construction purposes. The respondent has a
genuine case. The delay, if any, was on account of delay
caused by the contractor of the project. The respondent
should not be punished for the delays which were beyond its

control.

I

That non-payment nf*; a‘w_'_L;'l-' on time directly impacts

the ability of the devel' er .' mplﬂe construction works.

It was allottees ll,lee"" the cifmpfaig?n o by their conduct,
lead to delay }rf .ﬁldwé%‘ fﬂpjasiﬁbs‘.l{;@}md then turn around
and allege ctéﬁaul( on the gevéreper\ﬁ conduct cannot be
cuuntenand&}, ff desplﬁ e all this, jin cas& l:he respondent is
made to suﬁe?fﬁrﬂré‘ lqgses, ltfwoﬂlff resu in gross injustice
and 1nequlﬁ fhe respﬂhdent { ;dmjfe all difficulties,
completed the" \gm ction of tﬁg ‘apartment/tower in
question applied f?ﬂ'fe«a&mpﬂtﬁ;t certificate and obtained
the OC dateﬁ % 12%0% Esnglﬂ'%e respondent has
offered possessmn uf the apartrnent in question to the
cnmplalnarit}fiﬂé_udfﬁé Of possession, daﬁetl 27.12.2018.

That the other allegations raised by the complainant towards
the revision in sale area, payment of GST and EDC and IDC
etc. are totally false and frivolous, the same are in accordance
with the terms and conditions of the agreement as agreed
between the parties. That it was evident from the entire
sequence of events, that no illegality can be attributed to the

respondent. The allegations levelled by the complainant qua
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the respondent are totally baseless and do not merit any
consideration by this authority.

That the respondent has acted strictly in accordance with the
terms and conditions of the apartment buyer’'s agreement
between the parties. There is no default or lapse on the part
of the respondent. The allegations made in the complaint that
the respondent has failed to complete construction of the

apartment and deliver pqssessinn of the same within the

also barred by lmij:t@m?,; mmt disguted and cnmph:ated

questions o‘iﬁ

evidence and: : rdecias in
under the l[q; #1:1 the- 'mlesf tﬁerﬁund1 r.-Hence, the present
complaint cannq; bed ddﬂ by t]';{s aﬁ&nﬁty

That the cMg@ként Iha &.r%ﬁ‘ tﬁae apartment, in

] ment, The complainant never

intended to rESIdE in the-said -apartment and has admittedly
booked the M Wﬁ-l aﬁﬁv#ﬂh@ profit from resale
of the same,t Thus curﬁﬁlmnaut was not bona fide
"allottee” undér the aét *«thﬂ’ rules But'is an "investor”. The
complainant is the resident of 87-B, Masjid Moth Ph-2, DDA
Flats, GK-3, New Delhi- 110048, is investor, who never had

ary proceedings

questmn d5 d 5‘

any intention to buy the apartment for their own personal
use and has now filed the present complaint on false and
frivolous grounds. The complainant is not entitled to any
relief as prayed for. The present complaint is nothing but

abuse of the process of law.
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Written arguments and rejoinder on behalf of the complainant

were also filed reiterating their version as stated in the complaint
and contravening the pleas of the respondent/builder.
Written arguments on behalf of the respondent were also filed

reiterating his version as stated in the reply and contravening the

pleas of the complainant.

Copies of all the relevant ducuments have been filed and placed on

A :‘-3_ A
the record. Their authenrlﬁét in dispute. Hence, the

urisdiction of the bri | N
Juris o g @

The r&spu‘:.tm:ient1| ﬁas ralsed pTeIF'lma

| Iy
jurisdiction of a&%hﬁr\ﬁt to eme-

authority observes

jurisdiction to adjudi ymplaint for the reasons

given below

1 T*"lmlrial hﬁtimﬂ% RERA

As per nutlﬁcanonmujfb?.mw‘ﬁ?& Hﬁteﬁ*’l&-@ 12.2017 issued
by Town and Country Planning Department, Haryana the
jurisdiction of Haryana Real Estate Regulatory Authority,
Gurugram shall be entire Gurugram district for all purposes. In the
present case, the project in question is situated within the planning
area of Gurugram district. Therefore, this authority has complete
territorial jurisdiction to deal with the present complaint.

E.1l Subject-matter jurisdiction
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Section 11(4)(a) of the Act, 2016 provides that the promoter shall

be responsible to the allottee as per agreement for sale. Section

11(4)(a) is reproduced as hereunder:

Section 11(4)(a)

Be responsible for all obligations, responsibilities and
functions under the provisions of this Act or the rules
and regulations made thereunder or to the allottees as
per the agreement for sale, or to the association of
allottees, as the case may be, till the conveyance of all
the apartments, plots or buildings, as the case may be,
to the allottees, or the,;an},mgn areas to the association
of allottees or the con peten, m;tj.lﬂri ty, as the case may

; promo tepis responsible for
ati hil ffuttetions including
paymegtgg' ssured. re:urns as pro'wribd in Builder

Euyeri@‘réement TS q'l =

d 4
Secti #{ funcﬁo ! nf»therluﬂtmjgr
34593?2 m:t p}‘o ides to tﬁusu!‘b c&r@hﬂ'nce of the
abhgandqs on heg:um at llottees and
the real esbaﬁé‘@ &’E rhe rules and
regulations m‘ﬂdg‘tﬁ@'ieuﬂdgn P

So, in view of the pruvismns of the Act qyuted above, the authority
A B P B8 F M

has complete ]urlsdlcnun to decide the complaint regarding non-

. EE—— a—

3 E# da,g.s‘é\.ﬁ of the BBA

compliance of nbllgannns by the prnmnt&r leaving aside

¢ =

compensation which |s to be demded b}r the ad]udlcating officer if
pursued by the complainant at a later stage.

Findings on the objections raised by the respondent

F.I Objection regarding format of the complaint

The respondent has further raised contention that the present
complaint is not maintainable as the complainant have filed the

present complaint before the adjudicating officer and the same is
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not in amended CRA format. The reply is patently wrong as the

complaint has been addressed to the authority and not to the
adjudicating officer. The authority has no hesitation in saying that
the respondent is trying to mislead the authority by saying that the
said complainant is filed before adjudicating officer. There is a

prescribed proforma for filing complaint before the authority

under section 31 of the Act in form CRA. There are 9 different
I I':._;_--.'I

'11}: L'- ®
ars ofithe complainant- have been

iculars of the respondent- have

provided in the complaint (i} part

FAVLL! \

been provided in the ag?@” laint (iii) is r ing jurisdiction of the
{“.'" f z"’%tg : I-ILJ ¥y 6’

authority- that ha?ée}i also mentioned in %1‘4 of the complaint

(iv) facts of the T§ ave bﬁgqv%l at pa?é& .5 to 8 (v) relief

# n | {

[ A NI

sought that has a{? giiﬁen'lat bage 1 @f omplaint (vi) no
r

interim order has .}J@ ra#e:l’ E' ;

N R S _
complaint not pendinmpw rt- has been mentioned

in para 15 at paE jru 0 hh?v-zi}’paﬂculars of the fees
already given on ile list of-en: losures that have already
been available on Ehe !:ﬁlbl Qénémrﬁslaﬁdﬁ&ﬂjﬂatmn part is also

complete. Although complaint should have been strictly filed in

for ( aration regarding

proforma CRA but in this complaint all the necessary details as
required under CRA have been furnished along with necessary
enclosures. Reply has also been filed. At this stage, asking
complainant to file complaint in form CRA strictly will serve no

purpose and it will not vitiate the proceedings of the authority or
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can be said to be disturbing/violating any of the established

principle of natural justice, rather getting into technicalities will
delay justice in the matter. Therefore, the said plea of the
respondent w.r.t rejection of complaint on this ground is also
rejected and the authority has decided to proceed with this
complaint as such.

F.Il Objection regarding jurisdictiun of authority w.r.t. the buyer’s

agreement executed prior %?1;0 force of the Act

Another contention of the reependents is that in the present case
L TITS
the flat buyer’s agreement was executed much prior to the date
o 7r .i” MDY i i

when the Act came tntn fnrce and as such sect]en 18 of the Act
| e ..'-'! 17 '

cannot be made applicable to the present case. 'Ilhe authority is of
y 1" i i 1' Ty | .| ¥

the view that the Act nuwhere prevtdes nor t:an be so construed,

i i
.:,. |

that all previous agreements will be re- wntten after coming into
VA T LD S
force of the Act. Therefore, the provisions of the Act, rules and
K‘_-_ = PRE=" ""_-
agreement have to be read and interpreted harmoniously.

LA A RDPILSED N
However, if the Act has provided for dealing with certain specific
prewsmns{sstuannn in a speelfiefpertlculer manner, then that
situation will be deatt Wﬁhlﬂ'l in accordance wnt]t the Act and the rules
after the date of coming into force of the Act and the rules.
Numerous provisions of the Act save the provisions of the
agreements made between the buyers and sellers. The said

contention has been upheld in the landmark judgment of
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Neelkamal Realtors Suburban Pvt. Ltd, Vs. UO] and others. (W.P
2737 of 2017) which provides as under-

"119.  Under the provisions of Section 18, the delay in handing
over the possession would be counted from the date
mentioned in the agreement for sale entered into by the
promoter and the allottee prior to its registration under
RERA. Under the provisions of RERA, the promoter is given
a facility to revise the date of completion of project and
declare the same under Section 4. The RERA does not
contemplate rewriting of contract between the flat
purchaser and the promoter....

122.  We have already d{xm 3

hiat above stated provisions of
the RERA are not retrospective

2Ctive in nature. They may to

traactive or quasi retroactive

v

of RERA cannof\ be/ challenged, “The Parliament is
competent enoughtb legi law hdving retrospective or
retroactive, éffect. A law can be even framed to affect
subsfsqn@f existing: contractual rights' between the
parties {ft donot have any

doubt amed in the

larger public.i - 1
o mind ¢hge e RERA has begp
larger, public | _.':er&st Ifte :_.:" ough study and

discussion’ made_ at the highest. level by the Standing
Committée Select 'u% lch submitted its
ommitte ;&‘ﬁem Gom :r)‘,tfg‘cﬁ' submitte

detailed I | LY
Also, in appeal no. 1 Q@t@‘t&eﬂf gic Eye Developer Pvt.
pp '%{ Ititled as Magic Ey p

Ltd. Vs. Ishwer Singh Dahiya; it order dated 17.12.2019 the
Haryana Real Estaté Appellate é@@ﬂﬂﬁﬁfﬁﬁwd-

"34. Thiis, keeping in i ‘our aforesaididiséussion, we are
of the &Iﬂxﬂﬁ iﬁiﬂt&ﬁ ﬂ?aﬁf’ﬁﬁ'ﬁ 15.0f the Act are

quasi retroactive to some extent in operation and will be

ion. Hence in
case of delay in the offer/delivery of possession as per the
terms and conditions of the agreement for sale the allottee
shall be entitled to the interest/delayed possession charges
on the reasonable rate of interest as provided in Rule 15 of
the rules and one sided, unfair and unreasonable rate of
compensation mentioned in the agreement for sale is liable
to be ignored.”
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The agreements are sacrosanct save and except for the provisions

which have been abrogated by the Act itself. Further, it is noted that
the builder-buyer agreements have been executed in the manner
that there is no scope left to the allottee to negotiate any of the
clauses contained therein. Therefore, the authority is of the view
that the charges payable under various heads shall be payable as

per the agreed terms and conditions of the agreement and are not

in contravention of any ‘othi rules, regulations made

i

isonable or exorbitant in nature.

2~ YL h""m

F.Ill  Objection regardln entitlement of DPC on ground of
MV F \ ‘l"'\ «g, h

complainant heing investnr et

thereunder and are not unr

o 7 \ >
The respondent has taken a stand that the mmplamant is an
i=n i 4 'l B 1=

investor and not consumer, therefore, it is not entitled to the

\ 2\ i N VAT]

protection of the Act and thereby not entltled to file the complaint
VYA T LS
under section 31 of the Act. The respundent alsn submitted that the
Ll L =
preamble of the Act states that the Act is Enacted to protect the
.= A |' .!’ - 2
interest of consumers of the real estate sectur The authority

observed that the rgspunf.lent is currect in statmg that the Act is
enacted to protect the interest nf consumers of the real estate
sector. It is settled principle of interpretation that preamble is an
introduction of a statute and states main aims & objects of enacting
a statute but at the same time preamble cannot be used to defeat

the enacting provisions of the Act. Furthermore, it is pertinent to

note that any aggrieved person can file a complaint against the
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promoter if the promoter contravenes or violates any provisions of

the Act or rules or regulations made thereunder. Upon careful
perusal of all the terms and conditions of the apartment buyer's
agreement, it is revealed that the complainant is buyer and he has
paid total price of Rs. 2,91,79570/- to the promoter towards

purchase of an apartment in the project of the promoter. At this

stage, it is important to stress upen the definition of term allottee

,l'.'.i, L

“2(d) "allottee” in reie 0 al estate project means the
person to whom @ ment orbuilding, as the case may
be, has been allottedy Sold (whetheras freehold or leasehold) or
otherwise transferred by the promoter ' id includes the person
who subse  the.s ) ' t through sale,
transfer q;q atherwise but does riot frh':." rson to whom
such pIet, agpl:r entor buddﬂrgﬂﬁs the ¢ be, is given on
rent;” | W | : ~|. el

In view of above- mennened definition ei;'- allettee as well as all the

terms and eendltlene ef the apartment bu;.rer s agreement executed
O -’

between promoter and cemplemant It 15 crystal clear that the

FL N

complainant is allottee(s) as the sub;eet unit was allotted to them
by the promoter. #Ihelceﬁeept of mvester 1; not I::leﬁned or referred
in the Act. As perml_;l:lfe EEﬁ.“EnOP @ee er__lder_. eeetien 2 of the Act,
there will be “promoter” and “allottee” and there cannot be a party
having a status of "investor". The Maharashtra Real Estate
Appellate Tribunal in its order dated 29.01.2019 in appeal no.
0006000000010557 titled as M/s Srushti Sangam Developers
Pvt. Ltd. Vs. Sarvapriya Leasing (P) Lts. And anr. has also held

that the concept of investor is not defined or referred in the Act.
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Thus, the contention of promoter that the allottee being an investor

is not entitled to protection of this Act also stands rejected.

G. Findings of the authority on the relief(s) sought by the
complainants:-

(i) Direct the respondent to handover physical possession of the
apartment and to pay an amount to be calculated @21% per
annum on account of delayed possession on the total amount
paid by the comp!alﬁtm due date of possession till

41. In the present cumplaj/&?“é t?qa' ;
the project and is ;eﬁ %J' w\ﬂlargﬂ*s as provided

under the pm'nsu lIu s’ectmn 18{1] af the ﬂiiec 18(1) proviso

'H:':

1ntend to continue with

reads as under. U 4 h'

‘I y 1 i i~ . - "-i-_ |

S\1 1 | -',“;u;'
“Section 18; - Return of an ?mpensuﬂnn

or is unable to give

possession ?parﬁ:ﬁt;pfb building, —

Praﬂ ﬁ i%i lott J not intend to
wit fri %,e paid, by the
pragmﬁgr, interest fnr -every. manﬂ: ﬂfl delay, till the

handm‘g, qver -'raf ri:e posse;ﬂﬂsn at ;ui!:h rate as may be
prescnbed

42. Clause 10.1 of the apartment buyer agreement provides for

handing over of possession and is reproduced below:

10.1 "Subject to Force Majeure, timely payment of the
Total Sale Consideration and other provisions of this
Agreement, based upon the Company’s estimates as per
present Project plans, the Company intends to hand over
possession of the Apartment within a period of 42 (forty
two) months from the date of approval of the
Building Plans or the date of receipt of the approval
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of the Ministry of Environment and forests,
Government of India for the Project or execution of
this Agreement, whichever is later ("Commitment
Period"). The Buyer further agrees that the Company
shall additionally be entitled to a time period of 180 (one
hundred and eighty) days ("Grace Period") after expiry of
the Commitment Period for unforeseen and unplanned
Project realities. However, in case of any default under
this Agreement that is not rectified or remedied by the
buyer within the period as may be stipulated, the
Company shall not be bound by such Commitment
Period.”

Builder buyer’s agreement is a pivotal legal document which should

properties like re?‘lﬁfél ‘Gﬂ; dai

and builder. It is jn't inte/gu;to gith the
'(t"% c})ﬁpmﬂ ﬁab% p“t ec

the builder and buyq\u? %unfartumte W‘jﬁ cf a dispute that may

arise. It should be dra ,./@ﬂnambtguous language
which may be unde u: non man with an ordinary
educational back EA cor A_isiun with regard

to stipulated tim{ ‘i#lﬁ%iﬂf ﬁusjag@laﬁ\c{ﬂﬂ% apartment, plot

or building, as the case may be and the right of the buyer/allottee

drafted agreeme

in case of delay in possession of the unit.

The counsel for the complainant requests for directions to the
promoter for handing over of the possession as more than 95%
amount has already been deposited and after adjustment of DPC

amount, the paid amount will far exceed the total consideration
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amount and hence, there is no reason to delay handing over of the

possession. The ARs of the promoter informs that the occupation
certificate for the Tower wherein the unit of the complainant is
situated has already been obtained on 06.12.2017 and offer of
possession has already been made on 27.12.2018. The ARs of the
promoter agrees to hand over the possession subject to execution

of conveyance deed. The promoter is directed to hand over the
possession of the unit within ;:me i’nén}th and thereafter conveyance
deed will be executed in n_::_:xt c“rf:*nf;nth The payment, if any, due
towards the nc:t:rmpleurl.'alrﬁ‘ﬁslll::1[!r IZ:IE: ;'l;adre af"ter adjusting the delayed
possession chargesifa;;i ::a!culafting the interést at equitable rate
from due date nf&;ggsésslon ie., 2?.05.2_01&':t111 offer of possession
I rEiY I Il
plus two months ?1 e, 27. 0,-2 2019‘._. The prumnter will allow
inspection of the u‘:ut aFitjgr!%ixli;g tillle &atq:l[a:d ;rr:e inaweek's time.
L

> \ P/
Admissibility of graﬂe- Eﬁl’pdﬁ, ?];g p meuter has proposed to
e

hand over the p§seissi _;---Zewalﬁlt within period of 42
% .' <4 B L

atﬁ of a l'e -buﬁl&inﬁ ﬁ%ns or the date of
receipt of the apprwal ofthe im]mst;rg of anqumnent and forests,

months from the

government of India for the project or execution of the buyer’s
agreement. It is further provided in agreement that promoter shall
be entitled to a grace period of 180 days for unforeseen and
unplanned project realities. In the present complaint, the buyer's
agreement was executed on 26.12.2012. The due date of possession

has been calculated from date of environment clearance. Therefore,
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the due date of handing over possession comes out to be

27.06.2016. There is neither anything on record nor the same have
been argued during the proceedings of the court to show that any
unforeseen and unplanned realities have occurred. Thus, the grace
period is disallowed.

Admissibility of delay possession charges at prescribed rate of

interest: The cnmplalnant is seel-cmg delay possession charges,

4 i
/
possession, at sugh; as\‘mq%t%@ pre&ﬂ?’é’d and it has been

\
prescribed underrﬂfEiIS uf rules. Rule 15 has been reproduced
| ! .;_1 l

¢
Rule 15. W o to section 12,
section 18 a ﬁiﬂb_ ion (7) of section

as under:

‘r

19]
(1) For the pu ctr-:m 12 section 18; and

sub 7) "interest at the
f India highest
margine cﬂ,s'

"'"%.

meded thg; as tbe Sm;e Bpnk of India marginal
cast; b{ (MCI;R}!JS ot ?{l se, it shall be
reple chmark" len fﬁrg"rﬁrtes which the

State Eank of Indm may fix from time to time for lending
to the general public.
The legislature in its wisdom in the subordinate legislation under

the provision of rule 15 of the rules, has determined the prescribed
rate of interest. The rate of interest so determined by the
legislature, is reasonable and if the said rule is followed to award

the interest, it will ensure uniform practice in all the cases.
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48. Consequently, as per website of the State Bank of India i.e.,

49,

50.

5L

https://sbi.co.in, the marginal cost of lending rate (in short, MCLR)
as on date i.e, 22.12.2021 is 7.30%. Accordingly, the prescribed
rate of interest will be marginal cost of lending rate +2% i.e., 9.30%.
The definition of term ‘interest’ as defined under section 2(za) of
the Act provides that the rate of interest chargeable from the
allottee by the promoter, in case _g_f default, shall be equal to the rate

of interest which the prnmoﬁgi* shal %&Jlahle to pay the allottee, in
a, 2
case of default. The relevant sect

ion is reproduced below:

-:(Zﬂ} "'f.ntﬂms 1_-.:' il ) !.' 4] "t,- & _ terest payab{e by rh.e
pﬂ.’]‘ﬂ?ﬂfﬂl" or; -'i_:. :::.-.I _:",: q" Hil il"}::_---- T 'm

Explanation.=~For the purposeof this clause-

HoTHE ;|_1

(i) the ﬁk f m.':ere.{; chﬂrg@dhle fro - -.- allottee by the

"'.-' oter W 1l to the rate of
interest w :j ter shall be liable to pay the
allotteg,ingase of ¢ &/

(ii) the interest payable by the prométer to'the allottee shall
be fromithédate.the p 'ertreceived the amount or any

date fbemnnum or part thereof and

part ther ) n’f{tﬁe t
interest the é‘j.ﬂffﬁ' the interest payable by
the allottee to the promoter shall be %ﬂm the date the

allo ef i ter till the date
itis

pr

Therefore, interest. .QII fhg {lela}* paymgn the complainant
shall be chargeéwﬁ Lﬁue K1;'.1!-'IE§SEHI5 A n1 9.30% by the
respondent/promoter which is the same as is being granted to the
complainants in case of delayed possession charges.

In view of the above-mentioned facts, the authority calculated due
date of possession as per clause 10.1 of the unit buyer’s agreement
which states that the possession of the apartment was proposed to
be delivered within 42 months from the date of environment
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clearance excluding grace period which comes out to be

27.06.2016. The authority allows DPC at the prescribed rate of
interest. Accordingly, the complainant is entitled for delayed
possession charges as per the proviso of section 18(1) of the Real
Estate Regulation and Development Act, 2016 at the prescribed
rate of interest i.e, 9.30% p.a. for every month of delay on the

amount paid by the complainant to the respondent from the due
A e,

date of possession i.e., 27.06.2016 till offer of possession plus two

months i.e,, 27.02.2019 as per section 1_?&[}] of the Act

s LIV
area. f ,;-».\- ‘ l“ Ew_ i—ﬁy

(ii) Directthe respo

{E;E‘aq‘y increase in the sale
M,

:.’:Jh*.
o o\
The clause 8.6 of %& apartment Puger??grﬁewt delas with the

above-mentione E@ d Wha'- s duced below for
(
ready reference: 1\ I l
K“S\} oy .L :

8.6 "While every attempt shall be made to adhere to the Sale
Area, In case any changes result In any revision in the Sale
Area, the Company shall advise the Buyer in writing along
with the commensurate increase/decrease In Total Sale
Consideration based, however, upon the BSP as agreed herein.
Subject otherwise to the terms and conditions of this
Agreement, a maximum of 10% variation in the Sale Area and
the commensurate variation in the Total Sale Consideration is
agreed to be acceptable to the Buyer and the Buyer
undertakes to be bound by such Increase / decrease in the Sale
Area and the commensurate increase/decrease in the Total
Sale Consideration. For any Increase/decrease in the Sale
Area, the payment for the same shall be required to be
adjusted at the time of Notice of Possession or immediately in
case of any Transfer of the Apartment before the Notice of
Possession or as otherwise advised by the Company.”

The authority observes that the respondent at the time of offer of

.

L

possession had increased the super area of the flat from 4650 sq. ft.
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to 4857 sq. ft. without any prior intimation and justification. The

area of the said unit can be said to be increased by 10% i.e., 465 sq.
ft. The respondent has increased the super area by 207 sq. ft. In
other word, the area of the said unit is increased by 4.45%. Though
the respondent is entitled to charge for the same at the agreed rates
being less than 10% as was agreed between both the parties upon
but only after giving details of increase in the super area and that

"‘:"!-'--9.*
too in accordance with the pl 'c;_%ppruved by the competent

authorities.
(iii) Direct the _n'

without lmpfolg )
As per the clause ‘i’ﬁ

possession is 2??@

coming into force dfk _

of umpb ym' agree ¢ the due date of
d h T < |
i‘wﬁich is 'rpr:ejr to

07.2017 (date of
A ! hedehay in @hlf!é:? f possession is the
default on the part of tﬁqﬁ@ngﬁgWﬁter and the possessio
was offered on GST had become
applicable. But ltﬁéRrRA a person cannot
take the beneﬂg aut | Df hm ﬂwrn }w\mtg@(ﬂefault. So, the
respondent/promoter was not entitled to charge GST from the
complainant/allottee as the liability of GST had not become due up
to the deemed date of possession as per the agreements.
The complainant has submitted that an amount of Rs.52,627 /- was

paid towards HVAT to the respondent. The HVAT demand has been

raised in accordance with the assessment made under the Amnesty
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Scheme proposed by the State Government. It is pertinent to

mention herein that all statutory dues, fees, charges, taxes et cetera
are paid by the respondent to the competent authorities/State
Government and the said amounts are not retained by the

respondent. Thus, there is no illegality whatsoever on the part of

the respondent.

(iv) Directthe respnndent nat to charge any ad-hoc charges frem

(Rs.462/-), PHE

charges (Rs.135/- ]m charges (RS. ﬁ[ar power charges

(Rs.64/-), ECC charg 1-?&@1{}‘3 ese are not part of
“Schedule-V" as r&ed es at the time of
entering into apa A}Ziﬁ n'there is nothing in
apartment buyer*agqe@qnﬁ m}ﬁ re_gz,:r;\d o lmlgiﬁty of the allottee
to pay under the headings mentioned earlier. So, in such a situation
though the complainant paid a sum of Rs. 2,744 /- on the basis of
demands raised by the builder but the amount so received is liable
to be refunded to him being beyond the scope of BBA.

(v) Direct the respondent not to charge the complainant for car

parking charges.
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As far as issue regarding parking is concerned, the authority is of

the opinion that open parking spaces cannot be sold/charged by
the promoter both before and after coming into force of the Act.
However, as far as issue regarding covered car parking is
concerned where the said agreements have been entered into

before coming into force the Act, the matter is to be dealt with as

charges which stzﬁté{s

r" |!

a one-time ﬁxedfiﬁ efﬂr |

space as mentione

3.4 CAR PARKINGUSE.CHARGES s wow. m
“It shall be mandatory for the Buyer to pay a one-time fixed
charge for the exclusive use of the Car Farking Space(s)
designated for the Buyer within the Group Housing Colony as
mentioned in Schedule V attached hereto ("Car Parking Use
Charges*). Such Car Parking Use Charges are a part of the
Payment Plan, are distinct from the BSP of the Apartment, are
recoverable in such manner and at such time as stipulated in
the Payment Plan and are non-refundable If the Apartment is
transferred by the Buyer to any third party at any time.”
In the instant matter, the subject unit was allotted to the

complainant vide allotment letter dated 31.07.2012 then as per the
payment plan, the respondent had charged a sum of Rs. 12,00,000/-

on account of car parking charges and the allottee had agreec to
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pay the cost of covered car parking charges over and above the

basic sale price. The cost of parking of Rs. 12,00,000/- has been
charged exclusive to the basic of the unit as per the terms of the
agreement. The cost of car parking of Rs. 12,00,000/- has alreacdy
been included in the total sale consideration being one of the
components and the same is charged as per the buyer’s agreemerit.

Accordingly, the promoter is justi_ﬁ_ed in charging the same.

'f lxharge any Intertest-Free
Deposit (IFMSD) from the

complainant.

As per the schedu g;g ent, the total sale

consideration inc @ 00/- as Intertest-
Free Maintenance % ity Deposit (IFMSD).. fis is a lump sum
builder which is

'*iq?ﬁ‘ ;EWEI unt until a residents’
association is for lo ilder is expected to
transfer the tnj 6111 R?aﬂ for maintenance
expenditures. Tléhgr%_t‘éhﬂslée_fyu ifl/e‘qs&\,ﬂf unprecedentad

breakdowns in facilities or for planned future developments like

reserved/accumulate

park extensions or tightening security. The same is a one-time
deposit and is paid once (generally at the time of possession) to the
builder by the buyers. The builder collects this amount to ensure
availability of funds in case unit holder fails to pay maintenarce

charges or in case of any unprecedented expenses and keeps this
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amount in its custody till an association of owners is formed. IFMS

needs to be transferred to association of owners (or RWA) once
formed.

In the opinion of the authority, the promoter may be allowed to
collect a nominal amount from the allottee under the head "IFM5".
However, the authority directs and passes an order that the

promoter must always keep the amuunt collected under this head

amount and the ,%t‘ef t a\&m“ﬁdé!ﬁer .

;Lt e promoter must
1

prowdedetmlstcﬁfﬁelloﬂe Thel‘e re,re gpientls]usnﬁedm

;?rge, Nﬂmﬁ.te%nee ﬁecl.ﬁ'w ‘Deposit (IFMSD)
t|

(vii) Direct the respu omplainant to sign on

ne side ry, and unjustified
mamtenal-igg Mpply application
fagreemen{_;.- L ) 1_ J] h ﬁ A
The Act mandates under section 11 (4) (d) that the developer will
be responsible for providing and maintaining the essential services,
on reasonable charges, till the taking over of the maintenance of the

project by the association of the allottees. Clause 1.37 read with

clause 15.5, 15.6 & 15.7 of the builder buyer agreement provides
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the clause for maintenance charges. The relevant clauses are

reproduced below for ready reference:

1.xxxvii. "Maintenance charges” shall have the meaning as prescribed
in sub clause 15.5 hereunder.

15.5 “The Buyer hereby agrees and accepts that provision of such
maintenance services shall at all times be subject to timely
payment of costs, charges, fees and expenses for the same (by
whatever name called), including but not being limited to
payment of fixed as well as variable consumption-linked
charges for electricity, water and other periodic maintenance
charges as determined ﬂﬁ the Maintenance Agency
("Maintenance charges”) | g,; able as per the Maintenance
Agreement in the prop 1.- n that the Sale Area of the
Apartment bears to rh > total sa :F'* area of all the apartments in
the Project. Such i{ harges shall be over and above
the Holding Che as j’ 95 ainvand will become due
from the date of Notice é pective of whether
the "Mainter , :-. _ d by the buyer or not.”

y

&, 1o gl __
15.6 "Thebuif'@s,.’ann equipment; ineryidnd other assets at

o - ;;- Facilities,
ity Building and ices may loan
insured r@ an| Indian i

Maintenang r.m e rs of the project
and the pr er fs vable as part of the
Maintenance €h lowe c_& e insurance of personal
belongings, fixtures tﬁﬁﬂé’nd other properg' of the Buyer
inside the Apartment »“the responsibility of the Buyer.
The Buye h all no da 1= y act or thing
which may render Kﬁﬂﬁ:m policy(ies)
purchas fa h may lead to

impositi ’EH}’ Qﬁlzgrﬂ"} cond rg arranties and
deductib or cause, c\;ﬁse in premium
cost in respect thereof Any increase in the premium cost
attributable to any act of omission and commission on the part
of the Buyer shall be due and payable to the Agency by the

Buyer,”

15.7 "The Buyer shall pay the Maintenance Deposit in accordance
with the Payment Plan as provided in Schedule VI attached
hereto and undertakes to make further contributions to the
Maintenance Deposit, when necessary and upon demand of the
Maintenance Agency,”

15.8 " If the Buyer transfers the ownership of the Apartment by way
of sale, gift or will or any other instrument to any person, upon
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Jfurnishing of appropriate proof of transfer to the satisfaction of
the Maintenance Agency, the Maintenance Deposit and CBSD
shall be duly credited to the account of the transferee.”

In the present case, the respondent has demanded charges towards

maintenance of Rs. 3,98,896/- through demand cum notice of
possession letter dated 27.12.2018. Generally, AMC is charged by
the builders/developer for a period of 6 months to 2 years. The

authority has taken a view that the said period is required by the

developer for making relevantlogi:

6 ics and facilities for the upkeep
v{‘!l .‘

.{‘4‘
A

uJ the developer has already

received the OC; its am hletime) ' RWA to be formed for taking

! };E; Eﬁd m‘bQ dingly the AMC is

lﬂI h— '.!'Jy .

handed over to fﬁ" WA. Héwwar the
_ B

has been prescribed in agreemen

demanded for more thahn&uﬁ%w
(viii) Directthe rwﬁ tﬁt Frﬁ}}%mmunh}f Building

FurmshmgfhargeUSBFQ](ﬁ' q'IEfﬂ }amant.

The complainant h‘a’s §ﬂ mitted ﬁat the de \firld under guise of
CBFC by the respondent is against the license no. 21 of 2008 datad
08.02.2008 and 28 of 2012 dated 07.04.2012 issued by DTCP. It is
submitted that clause 1(xiv) of the builder buyer agreement defines

CBFC and the same clause is reproduced below:

1(xiv) “CBFC"shall mean the one-time fixed costs, charges and expense
for furnishing the Community Building payable by the Buyer as
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part of the Total Sale Consideration In respect of the Apartment
and as specified in the Payment Plan attached hereto;

65. As per the schedule V of the builder buyer agreement, the total sale

consideration includes an amount of Rs.2,00,000/- as Community
Building Furnishing Charges (CBFC). Therefore, the respondent is
justified in demanding CBFC as it is included in the total szle
consideration as mentioned in schedule V of the builder buyer
agreement. |

(ix) Direct the respondent tunot charge EDC and IDC from tae

complainant.

66. As per schedule V nf the unit buyer eement, EDC & IDC were

67.

r "’t 4‘_,-,':1 {f' {'L‘ \
included in total sale cunsnderaﬂon An amaunt of Rs. 15,57,948 /-
5 1 e oigd | £
is being charged as EDC and Rs. 1,24 636;’ as IDC. Therefore, tae
1A i ™S )
respondent is ]ustlﬁed in demanding ED? E;IDCJas it is included in
“A' i | &

the total sale cnnsldergtmn.

On consideration of able on record and

submissions made by, both the-parties rega dg contravention of

1at the respondent

isin cuntravenuo'(q af;l:h éegtiug {1_-&1} Eﬂ}iof\th’e ﬁct by not handing

over possession of the subject unit within the stipulated time as per

provisions of the A

the said agreement. By virtue of clause 10.1 of the buyer's
agreement executed between the parties on 26.12.2012,
possession of the booked unit was to be delivered within a perind

of 42 months from the date of environment clearance excluding
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grace period of 180 days. Therefore, the due date of handing over

possession comes out to be 27.06.2016.

Section 19(10) of the Act obligates the allottee to take possession
of the subject unit within 2 months from the date of receipt of
occupation certificate. In the present complaint, the occupation
certificate was granted by the competent authority on 06.12.2017.
The respondent offered the pesseesmn of the unit in question to the

complainant only on 27.12. 2013 so it can be said that the
PR
complainants came to know abeut the occupation certificate only
” . f AUl e
upon the date of offer of pessessien Therefore, in the interest of
/P TR\

natural justice, the eemplamant should be given 2 months’ time
. AN

from the date of offer of pessessmn. This 2 month of reasonable
14| r Y i s I

time is being given to the complainant keerg in mind that even

o "
LY v N _| | |

after intimation of possession, preeur: r'y they heve to arrange a ot

A

of logistics and requisite decuments mcludmg but not limited to
inspection of the eemplel_:e]y Fe;shed:nlt but th:s is subject to that
the unit being hended e.ver at the tlme ef takmg possession is in
habitable cendmen ..-[t is fgrther clenﬁed that the  delay possession
charges shall be payable from the due date of possession i.z,
27.06.2016 till the expiry of 2 months from the date of offer of
possession (27.12.2018) which comes out to be 27.02.2019.

Accordingly, it is the failure of the promoter to fulfil its obligations,

responsibilities as per the buyer’'s agreement dated 26.12.2012 to

hand over the possession within the stipulated pericd.
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Accordingly, the non-compliance of the mandate contained in

section 11(4)(a) read with section 18(1) of the Act on the part of
the respondents is established. As such, the complainants are
entitled to delayed possession charges i.e. interest at prescribed
rate @ 9.30% p.a. w.e.f. 27.06.2016 till offer of possession plus two
months i.e,, 27.02.2019 as per section 19(10) of the Act.

Directions of the authority n
gr i Th%
Hence, the authority hereb?é_ 4;».« " $this order and issues the

tio "r_ of the Act to ensure
compliance of obli @@b r

R ™
functions entruste;drm e auﬂﬁ%ﬂﬁnderieﬁl‘éin 34(f):

following directions un,[.iﬁr “section
“‘t@ﬁq\umut&r as per the
i. The res;iu’ﬁ"dgnt is directed to hand over the possession of

roy il i Il
the unit w1thln one month and thereafter conveyance
\eN I I I 0 B rFais

deed will be executed in next one manth The promoter
WNOYSL L oYy

will allow mspectmn of the unit after fixing the date and

.._ l-'.-i-.-"

time in a week's tlme

ii. The resé gdﬁ j ﬁrﬁ%@d&% -éaﬁ- interest at the
prescrib‘g_d:r:i;_t_e_; pff’i:BjE‘/u;p.pr}fﬂﬁ‘eﬁg‘y month of delay
from the due date of possession i.e., 27.06.2016 till offer of
possession plus two months i.e., 27.02.2019 as per section
19(10) of the Act.

iii. The arrears of interest accrued so far shall be paid to the
complainant within 90 days from the date of this order

and interest for every month of delay shall be paid by tie
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promoter to the allottee before 10t of the subsequent

month as per rule 16(2) of the rules.
iv. The complainant is directed to pay outstanding dues, if
any, after adjustment of interest for the delayed pericd.

The payment, if any, due towards the complainant shall be
made after adjusting the delayed possession charges and

calculating the mterest at equitable rate from due date of
-, e
possession i.e,, 27. 06 2016 t111 offer of possession plus two
BESA
Ay
« VWU N
v. The promoter shall not demand any extra charge which
P BRI
are not part of BBA or otherwme le a!{y not payable by the

months i.e., 27.02.

& J
allottees. ?1 g ever, ‘hg ar e all also not Dbe
* <
charged%@ . 'E int of time even after
&
being part: ment:as er wsht‘tledb the Hon'tble
gp @fwhq per WS y

Supreme Cuuh,;&.o‘ipl FRP )8?364 3889/2020 dated
CEHIADED A

vi. The respondent is not entitled to charge GST from the
ol I | s A A A

complainant as the liability of GST had not become due 1up

to the deemed date of possession as per the agreement.

vii.The complainant paid a sum of Rs. 2,477/- as ad hoc
charges on the basis of demands raised by the builder but
the amount so received is liable to be refunded to the
complainant.

71. Complaint stands disposed of.
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72. File be consigned to registry.

V- 5 "
(Vijay Kumar Goyal) (Dr. KK. Khandelwal)
Member Chairman

Haryana Real Estate Regulatory Authority, Gurugram
Dated: 22.12.2021

Judgement uploaded on 08.02.2022

HARERA
GURUGRAM

Page 54 of 54


HARERA
Typewritten Text
Judgement uploaded on 08.02.2022


