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BEFORE THE HARYANA
AUTHORITY,

1. M/s KNS lnfracon Private Limited.
2. M/s Tashee Land Developers Priva
Both having Office at: - 517A, 5th Fl
Manzil,23, Barakhamba Road, Conna
New Delhi- 110001

CORAM:
Shri K. K. Khandelwal
Shri Vijay Kumar Goyal

APPEARANCE:
Shri Manish Kadiyan Advocate
Shri Surender Kumar (Complainant i
Shri Pankaj Chandola Advocate

1. The present complaint dated

complainant/allottee under s

and Development) Act,2016 (in

Haryana Real Estate (Regulatio

short, the RulesJ for violation of

is inter Tlia prescribed that the

ohligations, responsibilities an

Complaint No. 3764 of 2021

L ESTATE REGULATORY
URUGRAM

plaint no.
date of hearing
ofdecision

Ve

r-10,

s

Limited
r, Narain

t Place

3764 oI202l
03.12.2021
10.L2.2021

Complainant

Respondents

Chairman
Member

personJ Complainant
Respondents

ER

2L.09.2027 has been filed bY the

n 31 of the Real Estate (Regulation

ort, the Act) read with rule 28 ofthe

and Development) Rules, 2017 (in

tion 11(a)[aJ of the Act wherein it

romoter shall be responsible for all

functions as provided under the
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provision of the Act or the rules i

to the allottee as per the agreemel

Unit and proiect related details

The particulars of unit details, sa

the complainant, date of propose

period, if any, have been detailed

F",,.pI.*^;tilzo,il
nd regulations made there under or

Lt for sale executed inter se.

e consideration, the amount paid by

I handing over the possession, delay

n the following tabular form:

S.No. Heads Information

1. Project name and locatiol "Capital Gatewa:y'", Sector- 111,

Gurugram.

2. Project area 10.462 acres

3. Nature of the project Group housing colony

4. DTCP license no. and va

status
idit) 34 of 2077 dated 16.04.2011

valid till 1.5.04.2024

5. Name of licensee KNS Infracon Pv't Ltd & 3 others

6. RERA Registered/

registered

no Registered vidr: no, LZ of Z0l8
dared 10.01.2018

7. RERA registration valid u rto 31.1-2.2020 for phase-l [tower A

to G) and 31.12.2021 for phase- I

(tower H to IJ

Unit no. 0302,3.d floor, tower- F

[Page no. 76 of complaint]

9. Unit measuring 1695 sq. ft.

Isuper areal

10. Date of execution of
buyer's agreement

flat 23.04.2016

[page no. 74 of r:omplaint]

11. Date of allotment Ietter 16.03,20L6

[page no. 110 ofthe comPlaint]

PaEe 2 of Zg



B.

HAREBA
URUGRAM F"*,r"*"*--"trri-l

1,14. Payment plan Construction lin ked payment
p lan

lPage no. 109 of complaint]

13. Total consideration Rs.68,47 ,355 /-
[as mentioned in the flat buyer
agreement pager no.78 of
complaint]

7,t. Total amount paid by
complainant

the Rs.52,40,266 /-
[as alleged by complainant page

no. 16 of complaintl

15. Due date of delivery of
possession as per clause I

(al ofthe flat buyer's
agreement by 48 months
from the date of sanction
building plan plus grace
period of 180 days for
applying and obtaining th
occupation certificate in
respect ofthe colony fron
the concerned authority.

IPage 83 of complaint]

.1

:f

07.06.20L6

As per information obtained by
planning branch building plan
approved i.e. 07 .06.20"12.

INote: - grace perriod of 180 days
is not allowed]

1.6. Delay in handing (

possession till the dat(
order i.e. \0.12.202L

ver
of

5 ytlars 6 months and 3 days

17. Date of approval of built
plans

rng 07.06.20L2

18. Occupation Certificate Not obtained

1_9. Status of the project On going

Facts ofthe complaint

The complainant has made

complaint: -

following subn,issions in thehe

Page 3 of28
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I.

II.

That the respondents/pro

"Capital Gateway, Sector-1

to be developed on a land

revenue estate of Village

Haryana presently part of r

Manesar Urban Plan 2021(n

Haryana). The respondent

the absolute possession of

relevant license, and the re

project who received all the

Surender Kumar. The re

having same registered add

That during the month of

Surender Kumar and his

searching for a flat in the sa

promoters was advertising

above. After inquiring fro

promoters, the complaina

respondents that the said

bound manner with excell

Believing on the assurances

complainant and his frien

bedroom flat. The compl

officials of the respondents

PaEe 4 of 28

complaint No. 3764 of 2021

oters launched a project namely

1, Gurugram which was proposed

easuring 10.462 acres situated in

auma, Tehsil & District Gurgaon,

sidential Sector-l11 of the Gurgaon

w situated in Sector-111, Gurugram,

1 is a confirming party who is in

e project land and r,r,ho brought the

ondent no. 2 is constructing the said

payments from the complainant, Sh.

ndents belong to the same group

ss and same e-mail lDs.

anuary 2011, the complainant, Sh.

friend Sh. Kulwan l Kalson were

e vicinity, where the respondents as

o develdp the project as mentioned

the officials of the respondents/

t believed the assurances of the

roject shall be conrgrleted in a time

nt construction andl infrastructure.

f the officials of the respondents the

showed their interest in a three-

inant specifically asked from the

promoters whether they have got all
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the sanctions from the con

licence, sanctioned plan, and

are prerequisite for launchi

the officials specifically an

officials, the complainant

booked a 3BHK unit in th

complainant's friend Sh. Kul

was made by both, the co

Kulwant Kalson jointly

measuring 1695 sq. ft.

completion of documentary

his friend executed a flat b

friend of the complainant S

subsequently allotment lett

on 10.09.2014. However

complainant and his friend

and initiation of the comp

well acquainted with this

payments were made by b

mention here that the com

from the bank accounts

pertinent to mention he

selected/chose the tower &

project.

Complaint No. 3764 of 2021

rned government authorities like

environmental clearances etc. which

a group housing project on which

red in affirmativ€:. Believing the

d his friend at that time jointly

said project in the name of the

nt Kalson on 10,01.2011. Payment

plainant as well as his friend Sh.

inst the booking of the said flat

The respondents/promoter after

formalitles by the crrmplainant and

yer agreement in tlhe name of the

. Kulwant Kalson on 16.07.2073 and

was issued to Sh. Kulwant Kalson

was a joint investment of the

o joined this proj€'ct at the advice

inant bdcause the complainant was

being a local resident and the

th of them jointly. It is pertinent to

lainant, made payment of his share

f his wife, Madhu Rani. It is also

that the complainant, himself

e number of the nat i.e. F-302 in the

rf

t

Page 5 of28



HITRERA

ffiGURUGRAN/
III. That as per clause 2.1 ofthe

was to be handed over

approximate period of 36

building plans of the said

executed the flat buyer's a

terms and conditions in

respondents had already

complainant and his frien

agreement and the comp

pressure/compulsion to si

pertinent to state that the b

to the sanctioning of the bu

the purpose of offer of the p

the date of the booking of

sanctioning of building plan

the complainant as the co

Kulwant Kalson was based

delay of the construction/d

Kalson got frustrated and I

period should start from 10.

the flat as the official of the

all the requisite sanctions at

IV. That the joint investment in

the complainant and his fri

Complaint No. 3764 of 2021

id agreement, possession of the flat

the allottee/co mf'lainant within

onths from the date of sanction of

colony. That the respondents got

ement fully loaded with the biased

vour of the respondents, as the

eived a huge amount from the

at the time of execution of the

inant and his frienLd were under

the flat buyers agreement. It is also

ilder is not entitled to sell flats prior

ding plan. Hence the time period for

ssession of the flat should start from

flat if it is earlier to the date of the

Hence in the preselrt case the time

1.2011 i.e. the date ofthe booking of

respondents had assured to possess

e booking of the flat.

e above said flat had been made bY

nd on the advice artd suggestion of

plainant was local here whereas Sh.

n Chandigarh. Due to the inordinate

elopment ofthe proiect, Sh. Kulwant

st his interest in the said proiect and

Page 6 of 28
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the flat in question had to

complainant after completi

clearing the share of pa

complainant in the year 20

with the complainant on

respondents. It is again perti

agreement the time period

clandestinely mentioned by

ulterior motive and mala

cheating as well as deficien

That as per the agreem

flat/residential unit no. F-3

3,d floor having, super area

3350/- sq. ft. amounting to

mentioned in flat buyer

23.0 4.201.6. The specific

provides that possession

maximum 36 months from

plan.

\/1. Therefore, the possession sh

10.01.2014, considering the

of the building plan which

launching of the pro,ect bu

claimed to have obtained

Page 7 of 28

Complaint No. 3764 of 2021

e got transferred in favour of the

g the documentary formalities and

ent of Sh. Kulwant Kalson by the

6 and an agreement was executed

3.04.201.6 at the insistence of the

ent to mention here that in the said

of 36 months for possession was

e respondents as 48 months with

fide intention which amounts to

in services.

nt the complainanf was allotted

2 more particularly iin tower no.'F',

95 sq. ft. at a total basic price of Rs.

.56,78,250 l- plus other charges as

agreement dated 16.07.2013 and

use no. 2.1 of the said agreement

f said flat shall be offered within

e date of sanctioning of the building

uld have been handed over latest by

ate oIbooking as date oIsanctioning

s not only mandatory at the time of

also the officials of the respondents

the time of booking of the flat on
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10.01.201 1. Unfortunately,

basic amount, the project is

from the officials of the

their head office at Ba

Delhi, no satisfactory repl

promoter. That after pu

10.01.201 1, the complainan

demanded by the responden

has paid an amount of Rs. 5

amount of Rs, 56,78,250/-,

VII. That even after the specific

buyer's agreement, the re

possession within the stip

10.01.2014, the respondents

the other. The complainan

construction site of the res

incomplete and the cons

stopped.

VIII, That complainant on

respondent's office for deli

apartment and project, but

respondents replied with I

project is complete nor is

site. The complainant is al

complaint No. 3764 of 2021

espite payment of more than 90% of

incomplete and whenever inquired

ndents/promoter at the site and at

amba Road Connaught place, New

was given by the respondents/

asing of the said flat and since

always paid the arnount whenever

. Up till 02.03.2016 the complainant

,40,2661- out of basic consideration

terms and conditions settled in the

pondents failed to hand over the

ted period of three years and since

are delaying things on one pretext or

has also visited the office and the

ndents/promoters, h,ut the project is

ction work at the site is almost

ous occasions have visited at

ery of possession and completion of

nfortunately each and every time, the

e excuses and till date, neither the

e construction work going on at the

apprehending that respondents are

Page B of28



HARERA
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also no[ having all clearance

authorities and rather resp

complainant as well as other

IX. That respondents have fail

habitable conditions and

amount given by the compl

respondents/promoters h

amount to some other proj

question in a time bound

condition in the flat buyer

investigation and thorough

x. That complainant has suffe

mental agony as well as ph

the false and inducive pro

and negligent services on th

xt. That respondents/promo

amount of the said flat and

the complainant hard earn

and delayed the constructio

to deliver the timely poss

amounts to deficiency in s

/promoters.

That as per clause 1.15 ofth

are claiming for interest @2

XII

Page 9 of28

Complaint No. 3754 of2021

nd permissions from the concerned

ndents/promoter heLve cheated the

uyers of the proiect.

to provide the flats till date in

e respondents enjoyed the huge

nant for their persorLal benefits. The

dishonestly syphoned above said

rather completing the project in

anner and as per the terms and

reement, which requires a criminal

dit of the project.

d huge pecuniary lcrss, harassment,

ical pain, difficulties merely owing to

ises, representation and deficiency

part of the resp ond e n ts/p ro moters.

s have collected the consideration

ince then the resporrdents are using

d money for their personal interest

of the above said prroject and failed

sion of the above said flat which

ces on the part of the respondents

buyer's agreement, the resPondents

%o p.a. compounded quarterly on the



Complaint No. 3764 of 2021

\RERA
RUGRAN/ Lg4ill-rygr4

delayed payment of installr4ent of consideration amount by the

complainant. It is a settled law and principle of natural justice that

the builders/respondents arp liable to pay equal rate of interest

to the allottee on the delayed possession of flat tcr the allottee on

his deposit amount. Hence the respondents are liable to pay

interest to the complainant @240/o p.a. to be compounded

quarterly on his deposit amolrnt.

That the comolainant was slhd to receive mails from the officials

of the respondents/promo(ers approximately a year back in

which it was informed to tfle complainant that the respondents

/promoters are restarting cdnstruction in the above said proiect

with association and involvement of some flat buyers and

promised to hand over th+ flats in phased miinner. For that

purpose the respondents st4rted raising demands of the balance

consideration amount from bome of the members; of Phase-1. But

the construction work is goihg on with a tortoise pace which may

take another decade to comflete this project.

That the complainant havin{ left with no other alternative sent a

notice dated 29.05.2017 [nd called upon the respondents

/promoter to complete thq proiect with immediate effect and

handover the possession of fhe flat along with some other reliefs.

The complainant issued anPther letter dated 19.02.2019 to the

respondents/promoters see|<ing the above-mentioned reliefs. It is

also pertinent to mention here that the complainant kept on

Page 10 of 28
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xv.

writing mails and telephoni

for completing the said pro

of his tlat.

That having left with no

through his counsel sent le

27.03.2027 by way of E-

respondents to pay him co

@1870 p.a. on his de

possession of his flat till

habitable flat along with ren

since 10.01.2014 and gene

mental torture, harassmcnt

his flat but the responden

notice of the complainants.

xVI. That the respondents/pro

project as promised at

complainant/petitioner has

the proiect based on as

promoters, however, he h

respondents/promoters ha

the petitioner/complainant

petitioner/complainant has

C. Reliefsought by the complaina

st faith.

Page 11of28

calls to

and

Complaint No. 3764 of2021

the respondents/promoters

handing over the possession

other alternative the complainant

notice cum demand notice dated

l. The complainant called upon the

pensation in the form of interest

amount against the delayed

e actual physical possession of a

at the rate of Rs 35,000/- per month

al compensation of Rs,10,00,000/-

d agony along with possession of

/promoter did not respond to the

oters have failed to develop the

e time of initial allotment. 'lhe

nvested his hard-earned earnings in

ances given by the respondents/

been harassed and aghast. The

e failed to address the concerns of

n after several requests, thus, the
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4. The complainant has sought foll

(il Direct the respondents to h

question in habitable condi

with delayed interest.

Iii] To pay interest for the delay

due date i.e. 10.01.2014 as

(iiiJ To pay Rs.2,00,000/- against

(ivl Any other relief which this a

0n the date of hearing, the au

/promoter about the contraventi

in relation to section 11(a)(al of

gu ilty.

Reply by the respondents

5.

D.

6. The respondents have contest

grr;unds. The submissions made

i. 'Ihat the respondent is a I

real estate sector, is d

society by name "Capital

Haryana. The company KN

owning company. It is

furtherance of the license

and all other requisite

Directorate of Town and

complaint I\lo. 3764 of 2021

ng relief(sJ:

ndover the possession

ion with time bound

of the unit in

manner along

in handing over possession from the

r the RERA ACt.

litigation cost.

thority deems fit and proper.

ority explained to the respondent

n as alleged to have lleen committed

e Act to plead guilB,or not to plead

d the complaint on the following

erein, in brief are as under: -

ding and distinguished name in the

loping a residential group housing

ateway" at sector 111, Gurugram,

Infracon Private Lirnited is the land-

eveloping the pre:;ent project in

btained vide license no. 34 of 201-7

permits and approvals from the

untry Planning Haryana and other

Page lz of 28
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regulatory authorities. Th

Private Limited is doing th

project. All the responsibil

and collection of the proj

ii That the complainant had b

made payment towards

acknowledged by the com

the said payments. The pro

herein with a bonafide in

within the stipulated time

quality and facilities as

respective allottees. It

construction at the proje

project is 90% complete an

possession. The filing of P

lbr the relief sought is no

this Iearned Tribunal/Auth

fbrmally applied for the

certificate (OC) with the

(DTCP), Chandigarh, Harya

lll. That the sub-structure (

foundation, basement,

superstructure of the build

staircases, lift wells and lo

Complaint llo. 3764 of 2021

company Tashee Land Developers

marketing and sale of the aforesaid

es relating to sell, issue of demand

oked the unit in the said projecf and

eir said bookings which are duly

Iainant vide receipts; issued against

ect was Iaunched by the respondent

tion to complete the construction

me and hand over the flats of good

dvertised and committed to the

uld be relevant to state that the

site is going on in full swing. The

is nearing completion and ready for

nt complaint at this belated stage

maintainable and entertainable by

rity and the responclent has already

mpletion certificate and occupancy

irector Town and Country Planning

a.

cluding the excavation, laying of

terproofing of sub structure) and

ng (including the stilt, walls on Roor,

bies) has been completed l00o/o far

Page 13 of 28
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phase 1. Further the mech

wiring and plumbing work,

back. Further, the lifts ha

external and internal wall

than 900/o and is nearin

window panels are being

lobby is about to be finishe

The complaint has made

allegation of some delay in

that the respondent

unprecedented events whi

of the construction of this

any delays in the execu

account of force majeu

control which could not

exercise of reasonable

reasonable precautions a

performance of the terms

of the respective prope

with the below listed un

delay in the completion of

The company had appl

20.10.2011 but due to th

of Environmental Imp

Page 14 of 28

Complaint No. 3754 of2021

been now installed in all towers of

nical work, electricity including the

internal plastering/painting of walls,

iling has also been finished for more

completion. Now, the doors and

installed and the internal entrance

complaint before the authority on

completion of project. It is submitted

mpany was faced with the

lead to the delay irL the completion

roject. The respondent submits that

on of works have been largely on

reasons beyond the respondent's

ave been avoided c,r prevented by

gence or despite the adoption of

d/ or alternative rreasures. In the

in the agreement, i.e,, the possession

es, the opposite parties were faced

edented events which lead to the

e construction of this project.

ed for environment clearance on

unfortunate demise of the Chairman

Assessment Cornmittee in an
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itself started late.

vt. That the respondent co

building plan before the a

fault of the respondent,

department only after a

construction of proiect co

The Indian real estate sec

bad phase. The nation's re

large number of unsold un

reason being that unlike

was massive investment

been sluggish. Due this o

industry, the sale and c

badly. The respondent co

inventory and the cost

times which make it di

pace.

There are very frequent a

vu.

vl ,

Government like demon

Complaint No. 3764 of2021

unfortunate road acciden!. The post of chairnran of EIA had

been vacant for long time owing to which the decision and

issuance of certificate to the company remained in abeyance

The company finally got the environment clearance on

L7.06.20L3. Owing to this, the construction work of the project

pany had applied lbr the revised

propriate authority. llowever, for no

the plans were approved by the

elay of 2 years. Owing to this the

d not be started in a timely manner.

d massive changes

ization, etc. which

in the policies of

has very much

Page 15 of 28

r had already been going through a

estate scenario had been rife with a

ts as well as unfinished proiects. The

e period of 2006-Ztt10, when there

ctivity, the phase of 2017 -2020 has

going slow-down in the real estate

llection of the project heated very

pany had not been able to sell its

f construction has increased many

It to construct the project at fast
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impacted the pace of R

country. When on 08.1

the construction workers.

productivity and brought

complete halt. This disabl

workers and discour

machinery for the continu

work started again, ther

which compounded the

l):. The Government has int

construction property, w

approx. 5olo during the p

the saleability of under co

Constructed property. So,

move property.

Each year, in the winter

marred by the directions

pollution in Gurgaon an

alarming and unpreceden

post Diwali. The demobili

announced the demonetiz

Bank currencies, the same

a few months delay in the

payments to the constru

complaint I\lo. 3764 of 2021

al Estate Development across the

.2016, the Government of India

tion of all Rs. 500 and INR 1,000

directly affected the liquidity to pay

he unforeseen step adversely hit the

e construction worh at the site at a

d the payments to the construction

the availability of materials and

ion of the work at the site. When the

was acute shortage of workforce,

y to the present situirtion.

uced rate of 72o/o on sale of under

ich are very high a.s compared to

GST period. This will badly impact

struction project as 0% GST is in the

eople have started to prefer ready-to

season, the construction work gets

f the Government so as to contain

neighbouring States owing to the

ed rise in the level of air pollution

ng and remobilizing activity leads to

construction work. This disabled the

on workers and discouraged the

Page 76 of 28
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availability of materials ,rfa .r.t',n"ry f* ,t 
" 

continuation of

the work at the site. The unforeseen step brings the

construction work at tle sJte at a complete halt. When the work

started again, there was ,]r," ,ho.,ug" of workforce and many

times, due to non-avaltaUllity of supply of construction water

the construction work at !it" got held up which cause delay in

the construction ofthe prolect.

xi. ln year 1OZO,when the Jro1"., *r, ready and final touches

were given to the apartm[nts and towers, before the offer of

possession was to be rra{,,n" work was obstructed by Covid-

1.9 pandemic. Not only was the lockdown was put in fbrce by the

government, but there haf also been a large-scale immigration

of labours and workers bfck to their home stirtes and towns.

The supply of raw materfals, machinery etc. was completely

stopped from the source it$elf owing to non-plying of trucks and

vehicles. This disabled {h" p"yrn"n,. to the construction

workers and discourage{ the availability of materials and

machinery for the continu]tion ofthe work at the site. when the

work started aeain, therJ was acute shortage of workforce,

which compounded the delay to the present situation.

xii. That it is germane to state that there is no deficiency in the

services as rendered by tJ" rn.*..ing company and hence no

occasion has occurred de$ming the indulgence of this Hon'ble

Page l? of 28
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xlll.

That the

rebuts

present

as contai

Iurisdiction of

'l'he authority has com

to adjudicate the

E.I Territo

1\s per notificati

E.

7.

Complaint No. 3764 of 2021

Tribunal, hence the P

dismissed.

That the completion of project is going on in full swing and

, even though the delay in the

ent complainant is liable to be

it is nearing comPletion.

project has been for

developer, it is humbly

petitioner/comPlainant entitled to would have to be

calculated and Paid the time of offer of Possession

since the same ca at any stage Prior to that.

emently denies and

as contained in the

s and submissions

subject rnatter iurisdiction

asons beyond the control of the

bmitted that whatever damages the

' the reasons; given below:

'[own and CountrY Planning

listate Regulatory Authority,

District for all Purpose with

present case, the Project in q

area of Gurugram District.

territorial iurisdiction to deal

TCP dated 14.12.20L7 issued bY

Department, the iurisdiction of Real

urugram shall be entire Gurugram

offices situated in llurugram ln the

estion is situated w.thin the planning

erefore, this authority has complete

the present comPlaint.

Page 18 of28
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E.tl Subiect matter iuri

cose may be;

form, as per
Accordingly,
s/responsibil
provided in Bu
Section 3

34A of the A
upon the

ond the rules qnd

complainant at a later stage.

F. Findings on the obiections

t'.1

the actual date to handover

Page 19 of2B

Section 11(4)(aJ of the Act, 2016

responsible to the allottee as Pe

is reproduced as hereunder:

section 11(4)(a)

Be responsible for all obligations'
provisions of this Act or the rules

complete jurisdiction to d

compliance of obligations bY th

Complaint No. 3764 of 2021

rovides that the Pro:moter

agreement for sale. Section

shall be

lltaXa]

the allottees qs Per the ag

allottees, as the case maY
plots or buildings, as the

veyance of oll the aqartments,
the ollottees, or the common

oreos to the associqtion the competent outhoriE, os the

The provision of d pqrt of the oPqlication
datP.d 04.09.2010.

( l obligation
ossured returns as

the abligations cast
qgents under this Act

9. So, in view ofthe Provisions of e Act quoted above, the authority has

responsibilities and Iunctions under the

and regulations mode thereunder or to

ent for sole, or to the association of

de the comPlaint regarding non-rr. t,, .,I
I promoter Ieaving aside compensation

adjudicating officer if pursued by the

respondents regardiing force maieure

session within a period of Forty-Eight

is delay on the part of the respondents

which is to be decided bY.the

by the respondents

Obiection raised bY

condition: -

10. 'Ihe obligation to handover P

months was not fulfilled. Th

e possession in the Year 2016 and

functions
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|

various reasons given by the resFondents are totally null and void as

the due date of possession was in the year 2076 and the NGT Order

relereed by the respondent pertFining to year 2075/2015 therefore

the respondent cannot be allowdd to take advantage of the delay on

his part by claiming the delay i|]l statutory approvals. The following

reasons were given by the respongent: -

. Delay in approval by the StatP CovernmenU

o The slowdown in the real esfate industry;

o lncrease in .ort ofconstructiln;

. Change in Government polic{s;

. lmpact of higher rate of GST pn sale and collection;

. Stay on the construction wofk due to the orders of NGT:

o Delay in construction work que to problem of construction water;

o Covid -19.

HARERA

The due date of possession in

07.06.2076, therefore any situ

e present case as per clause 2.1 is

ion or circumstances which could

have a reason prior to this date due to which the res;pondents could

not carrv out the construction a ivities in the proiect are allowing to

be taken into consideration. ile considering whether the said

situation or circumstances was in fact beyond the control of the

ndents are entitled to force majeure

ken by the respondents to plead the

d after 07.06.2016.'J'he respondents

respondents and hence the resp

clause 9, however all the pleas

11.

Page 20 of 28
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have not given any sPecific d

installments by manY allotte

contractor or about the ban an

Court in Haryana. Even no da

Similar is the Position with re

support by the State Governme

demonetization of Rs. 500/-

concerned these events are

and 2016 i.e., the Post d

the complainant.

Findings on the

G,I. Direct th
question
with dela

t2. C:onsidering the

date of possession

G.

between the parties o

apartment was to be (

sanction of building Plans i.e.

handing over Possession is 07.

to show that the respondents

or what is the status of the

project. So, in such a situati

respondents to handover the

Complaint l\,1o. 3764 of 2021

with regard to delay in Payment of

s or regarding the dispute with

ground wirter by the High

of any such order has been given.

to the alleged lack of infrastructure

t. So far as Covid-19, NGT order and

Rs. 1000/- currency notes are

ve taken pleas in the Year 2015

ssession of [he apartment to

ssion ofthe unit in
bound manner along

thori'ly calculated due

the agreement executed

essic,n of the subject

ths from the date of

7 .06.2012, Thereforr:, the due date of

6.2016. There is nothing on the record

ave applied for occupation certificate

construction of the above-mentioned

n no direction can be given to the

possession of the subiect unit, as the

Page 2l of 28
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possession cannot be offered

subject unit has been obtained'

G.II.

13. ln the Present comPlaint, the co

project and is seeking delaY

under.

18(1). U the Prom
sn apartment Plo

Provided thot
project, he
(lelay, till the
prescribed."

14. Clause (2.1J of th

for handing over o

2.1.

Complaint No, 3764 of2021

the occupation certificate for the

interest for the delaY in handing

due date i.e' 10.01.2014 as Per the

plainant intend to continue with the

ssion charges as provided under the

proviso to section 18(11 of the Act. Section 18(1) proviso reads as

"section 18! - Return of q tion

ble to givet Possession of

withtlraw from the
r every month of

ch rQte qs maY be

agreement) Provides

below: -

er circumstances not
porry/confirming

from onY

Direct the respondents to
over possession from the

Act,2Ql6.

Subject to
anticiPoted
pqrty ont
courts/aul
complied r

7nd not b
ogreement including
sale consideration o

having comPlied
prescribed bY the

this agreement or
parq)/confirming
of the flat to the P

months from the

soid colonY. The Pu

first PortY/confirm
of 180 (one hundr

the purchqser hqving

ditions of this ogreement

of the provisions of this.

ii not timitia iimelv povment of toul
ii tto^p arry ond other charges ond

oll proiisions. Formolities, documenL' as

porry/confirming party, whether under-

,iiiiu, ito, iine to time, the first
ty proposes 

.to 
hrrd ?,:'-,::::?::':;T,,lsii witnin opproxim(tte period of 48

of sonction of the building p.lol,of. tl"
\ir", ogr""t and understands that the

parry ;holl be entitled to.o groc.e period

lia Ligntyl dovs, ofier the expiry .o[ 
48

ond oitoining the occupotion certilicote
months, for aPP

Pagezz of28



in the notice of possessi

risk and cost of the pu

15. At the outset, it is relevant to co

of the agreement wherein the

ffiHARERA
ffieunuenRHr

in respect of the colony

clause and incorporation of su

uncerl.ain but so heavily loaded L

the allottee that even a single

formalities and documentations

may make the possession clause

and the commitment date for

meaning. The incorporation of su

party/conJi rm ing por\)
the event the purchaser
of the soid flot within
deemed to be custodion

kinds of terrns and conditions of

the complainant not being in d

agreement and compliance wi

documentation as prescribed by

by the promoters are just to evad

of subject unit and to deprive

clelay in possession. This is just t

misused his dominant position a

the agreement and the allottee is

dotted lines.

Complaint No. 3764 of 2021

the concerned 7uthoriy. The first
qll give notice of poss.'ssion, and in
ils to accept ond toke t,ke possession

30 doys of, the purchaser sholl be
tfthe soid Jlot from the date indicoted

ond the said Jlqt shall rcmoin at the
asers"

ent on the preset possession clause

ssession has been subjected to all

this agreement and application, and

fault under any provisions of this

all provisions, fbrmalities and

the promoters. The drafting of this

conditions are not only vague and

favour of the promolers and against

default by the allottee in fulfilling

tc. as prescribed by the promoters

rrelevant for the purpose of allottee

handing over poss€rssion loses its

clause in the flat buyer agreement

the liability towards timely delivery

e allottee of his right accruing after

comment as to how the builder has

d drafted such mischievous clause in

left with no option but to sign on the

PaEe 23 of 28
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prescribed under rule 15 of the

under:

Rule 75. Prescribed rate of i
1B and sub-section (4) qnd

16. Payment of delay possessio

interest: Proviso to section 18

not intend to withdraw from t

promoter, interest for every mo

possession, at such rate as m

(1) For the purpose of prov

reasonable and if the said rule is

ensure uniform practice in all the

Consequently, as per website

lalpsi/lsbjdou, the marginal co

t7.

sections (4) and (7) of
prescribed" shall be the S

oflending rqte +20k.:

Provided thot in cqse t
lending rote IMCLR) is n

benchmark lending rates

from time to time for lencli.

The legislature in its wisdom in

provision ofrule 15 ofthe rules,

inlerest.The rate of interest s

on date i.e., 10.12.2021 is 7.30

interest will be marginal cost of I

The definition of term 'interest'

Act provides that the rate of in

18.

t9.

the promoter, in case of default,

Page 24 of 28
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charges at prescribed rate of

rovides that where iln allottee does

e project, he shall be paid, by the

th of delay, till the handing over of

y be prescribed and it has been

les. Rule 15 has been reproduced as

- [Proviso to sectioi 72, section
(7) olsection 191

to section 72; section 18; ond sub-
ion 19, the "interest ot the rote

te Bqnk of lndia highest marginol cost

State Bdnk of lndid morginal cost of
t in use, it shqll be repl.qced by such

ich the Stote Bonk of ,tndia moy Jix

to the general public.

e subordinate iegislation under the

as determined the prescribed rate of

determined by the legislature, is

ollowed to award thr: interest, it will

of the State Bank of lndia i.e.,

t of Iending rate (in short, MCLR) as

. Accordingly, the prescribed rate of

nding rate +2% i.e., 9.30%.

s defined under section 2(za) of the

rest chargeable from the allottee by

shall be equal to the rate of interest



HARERA
GURUGRAM

Complaint No. 3764 of 2021

lvhich the promoter shall be liable to pay the allottee, in case of

default. The relevant section is reproduced below:

"(zo) "interest" means the rates aI interest poyoble by the promoter or
the allottee, os the case moy be.

Explanation. -For the purpose ofthis clouse-
O the rqte of interest chorgeoble from the qllottee by the promoter,

in cose of default, sholl be equal to the rote of interest which the
promoter shall be lioble to pay the allottee, in case of default;

(ii) the interest payable by the promoter to the oltottee thall be from
the date the promoter recelved the omount or any part thereoftill
the dqte the qmount or port thereof qnd interest thereon $
refunded, and the interest noyable by the ollottee to the promoter
sholl be from the dote thP allottee defoults in payment to the
promoter till rhe dote it is paidi

20. Therefore, interest on the delay $ayments from the complainant shall

be charged at the prescribed rFte i.e.,9,30yo by the respondents

/promoters which is the .urne u! ir being granted to the complainant

is satisfied that the respondent is in contravention of the provisions of

the Act. By virtue of clause 2.1 (a) of the flat bu1's1'5 agreement

executed between the parties ol1 22.04.201,6, the possession of the

subject apartment was to be deli\iered within 48 months from the date

of approval of building plans i.e. 07 .06.201'2. As far as grace period is

concerned, the same is disallowed for the reasons quoted above.

'lherefore, the due date of handirlg over possession is 07.06.2016. The

respondents have failed to handover possession of the subject

apartment till date of this order. Accordingly, it is the failure of the

in case of delayed possession chaf8es.

21. On consideration of the circumltances, the documents, submissions

made by the parties and basef on the findings of the authority

regarding contravention as per p[ovisions of rule 28(llJ, the authority

Page 25 of 28
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respondents/Promoters to fulfil

as per the agreement to hand

period. The authoritY is of the

the part of the resPondents to

the complainant as Per the

agreement dated 22.0 4.2016

no OC/part OC has been grante

be treated as on-going Pro

applicable equallY to the

22. Accordingly, the

11(4J(a) read

respondent is

delay possession

p.a. w.e.f. 07.06.2

provisions of section 1

c.lll To pay

The complainant

authority is of th

Complaint No. 3764 of 2021

eir obligations and responsibilities

the possession within the stipulated

nsidered view that there is delay on

of possession of the allotted unit to

s and conditions of the flat buYer's

ted between the Parties. Further,

the project. Hence, this project is to

provisions of the Act shall be

allottee.

ate contained in section

on the part of the

ts are entitled to

ed interest @ 9.30o/o

of possession as Per

with rule 15 ofthe rules.

e present relief. The

derstand that the Act

has clearly Provided inter st and compensation as separate

entitlement/rights which th allottee can claim. For claiming

2, 14, 18 and section 19 of the Act, the
compensation under sections

complainant may file a sePara complaint before Adjudicating Officer

under section 31 read with

rules.

on 71 of the Act and rule 29 of the
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24.

the authority under section 34(f)

i. The respondents are direc

Directions of the authority

Hence, the authority hereby p

directions under section 37 o

obligations cast upon the prom

rate of 9.30% p.a. for eve

possession i.e. 07.06.2076

the allotted unit after ob

the competent authority.

ii. The complainant is dire

adjustment of interest for

iii. The arrears of such inter

date of order by the autho

the allottee within a perio

and interest for every m

promoter to the allottee b

per rule 16[2) of the rules;

iv. The rate of interest ch

promoters, in case of defa

rate i.e.,9.30%o by the resp

rate of interest which the

allottee, in case of default

per section 2(za) ofthe A
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s this order and issues the following

the Act to ensure compliance of

ter as per the function entrusted to

d to pay interest at the prescribed

month of delay from the due date of

ill the handing over of possession of

ning the occupation certificate from

to pay outstanding iLues, if any, after

e delayed period;

st accrued from 07.06.2016 till the

ity shall be paid by t.he promoters to

of 90 days from dzrte of this order

nth of delay shall be paid by the

bre 1oth of the subsequent month as

able from the allottee by the

It shall be charged at the prescribed

ndents/promoters r,r'hich is the same

promoter shall be liable to pay the

e., the delayed possession charges as
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v. The respondents shall not

which is not the part of the

Complaint stands disposed of.

File be consigned to registry.

v.t - c-s
(Viiay Kui6ar coyal)

Mentber
Haryana Real Estate Regulatory A

Datedi 10.12.2021

BI

25.

26.

Complaint No. 3764 of2021

arge anything from the complainant

at buyer agreement.

@--"'<
(Dr. K.K. Khandelwal)

Chairman
thority, Gurugram
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