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BEFORE THE HARYANA REAL ESTATE REGULATORY

AUTHORITY, GURUGRAM
Complaint no. : 3764 0f 2021
First date of hearing : 03.12.2021
Date of decision 10.12.2021
Surender Kumar
R/o: - 1044, Apna Villa Apartment, Sector-10,
Dwarka, New Delhi Complainant
Versus
1. M/s KNS Infracon Private Limited. |
2. M/s Tashee Land Developers Private Limited
Both having Office at: - 517A, 5t Floor, Narain
Manzil, 23, Barakhamba Road, Connaught Place
New Delhi- 110001 Respondents
CORAM:
Shri K. K. Khandelwal Chairman
Shri Vijay Kumar Goyal Member
APPEARANCE:
Shri Manish Kadiyan Advocate
Shri Surender Kumar (Complainant in person) Complainant

Shri Pankaj Chandola Advocate
ORLC

The present complaint dated

complainant/allottee under secti

Respondents

)ER

21.09.2021 has been filed by the
on 31 of the Real Estate (Regulation

hort, the Act) read with rule 28 of the

and Development) Act, 2016 (in s

Haryana Real Estate (Regulation and Development) Rules, 2017 (in

short, the Rules) for violation of |pection 11(4)(a) of the Act wherein it

is inter alia prescribed that the ipromoter shall be responsible for all

obligations, responsibilities and functions as provided under the
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provision of the Act or the rules ¢

to the allottee as per the agreemer

Unit and project related details‘

The particulars of unit details, sa

Complaint No. 3764 of 2021

ind regulations made there under or

1t for sale executed inter se.

e consideration, the amount paid by

the complainant, date of proposed handing over the possession, delay

period, if any, have been detailed in the following tabular form:

S.No. Heads Information
3 Project name and location “Capital Gateway”, Sector- 111, |
Gurugram.
2, Project area 10.462 acres
3. Nature of the project Group housing colony
4, DTCP license no. and validity 34 of 2011 dated 16.04.2011
status valid till 15.04.2024
5. Name of licensee KNS Infracon Pvt Ltd & 3 others
6. RERA Registered/ no{ Registered vide no. 12 0f 2018 |
registered dated 10.01.2018
) RERA registration valid up to | 31.12.2020 for phase-1 (tower A
to G) and 31.12.2021 for phase- I
(tower H to ])
8. Unit no. 03CI32,3rd floor, tower- F
[Page no. 76 of complaint]
9. Unit measuring 1695 sq. ft. '
[super area]
10. | Date of execution of flat|23.04.2016
buyer’s agreement [page no. 74 of complaint]
11. | Date of allotment letter 16.03.2016
[page no. 110 of the complaint] |
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12. | Payment plan Construction linked payment
plan
[Page no. 109 of complaint]
13. Total consideration Rs.68,47,355/-

[as mentioned in the flat buyer
agreement page no. 78 of

| complaint]
14. | Total amount paid by the | Rs.52,40,266/-
complainant [as alleged by complainant page
no. 16 of complaint]
15. | Due date of delivery of 07.06.2016
possession as per clause 2.1 | As per information obtained by
(a) of the flat buyer’s planning branch building plan

agreement by 48 months approved i.e. 07.06.2012.
from the date of sanction of

building plan plus grace

period of 180 days for | .
applying and obtaining the [Note: - grace period of 180 days
occupation certificate in is not allowed]

respect of the colony from
the concerned authority.

[Page 83 of complaint]

16. |Delay in handing aver |5 years6 monthsand 3 days
possession till the date of
orderi.e. 10.12.2021

17. | Date of approval of building 07.?6.2012

plans
18. | Occupation Certificate Not obtained
19. | Status of the project On going

B. Facts of the complaint
3. The complainant has made the following submissions in the

complaint: -
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Complaint No. 3764 of 2021

That the respondents/promoters launched a project namely

“Capital Gateway, Sector-1

to be developed on a land

11, Gurugram which was proposed

hneasuring 10.462 acres situated in

revenue estate of Village Chauma, Tehsil & District Gurgaon,

Haryana presently part of residential Sector-111 of the Gurgaon

Manesar Urban Plan 2021 (now situated in Sector-111, Gurugram,

Haryana). The respondent no. 1 is a confirming party who is in

the absolute possession of the project land and who brought the

relevant license, and the respondent no. 2 is constructing the said

project who received all the
Surender Kumar. The respt

having same registered addrt

payments from the complainant, Sh.
ondents belong to the same group

oss and same e-mail 1Ds.

That during the month of January 2011, the complainant, Sh.

Surender Kumar and his

friend Sh. Kulwant Kalson were

searching for a flat in the same vicinity, where the respondents as

promoters was advertising to develop the project as mentioned

above. After inquiring from the officials of the respondents/

promoters, the complainant believed the assurances of the

respondents that the said project shall be completed in a time

bound manner with excellent construction and infrastructure.

Believing on the assurances ff the officials of the respondents the

complainant and his friend showed their interest in a three-

bedroom flat. The complainant specifically asked from the

officials of the respondents/

promoters whether they have got all
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the sanctions from the con

licence, sanctioned plan, and

are prerequisite for launchin

the officials specifically ans

Complaint No. 3764 of 2021

cerned government authorities like
environmental clearances etc. which

Ig a group housing project on which

wered in affirmative. Believing the

officials, the complainant and his friend at that time jointly

booked a 3BHK unit in th

e said project in the name of the

complainant’s friend Sh. Kul\ivvant Kalson on 10.01.2011. Payment

was made by both, the cor

mplainant as well as his friend Sh.

Kulwant Kalson jointly ag:ilinst the booking of the said flat

measuring 1695 sq. ft
completion of documentary
his friend executed a flat b
friend of the complainant Sh
subsequently allotment lette
on 10.09.2014. However |
complainant and his friend |
and initiation of the compl:
well acquainted with this :
payments were made by bc
mention here that the comj
from the bank accounts o
pertinent to mention he

selected/chose the tower &

project.

The respondents/promoter after
formalities by the complainant and
uyer agreement in the name of the
. Kulwant Kalson on 16.07.2013 and
r was issued to Sh. Kulwant Kalson
t was a joint investment of the
who joined this project at the advice
iinant because the complainant was
area being a local resident and the
ith of them jointly. It is pertinent to

slainant, made payment of his share

f his wife, Madhu Rani. It is also

re that the complainant, himself

the number of the flat i.e. F-302 in the
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That as per clause 2.1 of the said agreement, possession of the flat
was to be handed over t?p the allottee/complainant within
approximate period of 36 rrronths from the date of sanction of
building plans of the said ‘colony. That the respondents got
executed the flat buyer’s agreement fully loaded with the biased
terms and conditions in favour of the respondents, as the
respondents had already received a huge amount from the
complainant and his frienc‘l at the time of execution of the
agreement and the complainant and his friend were under
pressure/compulsion to sign the flat buyers agreement. It is also
pertinent to state that the builder is not entitled to sell flats prior
to the sanctioning of the building plan. Hence the time period for
the purpose of offer of the possession of the flat should start from
the date of the booking of the flat if it is earlier to the date of the
sanctioning of building plan, Hence in the present case the time
period should start from 10.01.2011 i.e. the date of the booking of
the flat as the official of the respondents had assured to possess
all the requisite sanctions at the booking of the flat.

That the joint investment in the above said flat had been made by

the complainant and his friend on the advice and suggestion of

the complainant as the complainant was local here whereas Sh.

Kulwant Kalson was based ‘in Chandigarh. Due to the inordinate

delay of the construction/development of the project, Sh. Kulwant

Kalson got frustrated and lost his interest in the said project and
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the flat in question had to be got transferred in favour of the

complainant after completing the documentary formalities and
clearing the share of paym:ent of Sh. Kulwant Kalson by the
complainant in the year 20]:16 and an agreement was executed
with the complainant on 2%3.04.2016 at the insistence of the
respondents. It is again pertinent to mention here that in the said
agreement the time period of 36 months for possession was
clandestinely mentioned by the respondents as 48 months with
ulterior motive and mala | fide intention which amounts to
cheating as well as deficiency in services.

V. That as per the agreement the complainant was allotted
flat/residential unit no. F-302 more particularly in tower no. ‘F’,
3rd floor having, super area 1695 sq. ft. at a total basic price of Rs.
3350/- sq. ft. amounting to Rs.56,78,250/- plus other charges as
mentioned in flat buyer agreement dated 16.07.2013 and
23.04.2016. The specific clause no. 2.1 of the said agreement
provides that possession of said flat shall be offered within
maximum 36 months from the date of sanctioning of the building
plan.

VI. Therefore, the possession shlould have been handed over latest by
10.01.2014, considering the date of booking as date of sanctioning
of the building plan which is not only mandatory at the time of
launching of the project but also the officials of the respondents

claimed to have obtained at the time of booking of the flat on

Page 7 of 28




WG W0

VIL.

VIIL

B GURUGRAM

Complaint No. 3764 of 2021

10.01.2011. Unfortunately, c‘espite payment of more than 90% of
|

basic amount, the project is incomplete and whenever inquired

from the officials of the respondents/promoter at the site and at

their head office at Barakl‘*amba Road Connaught place, New

Delhi, no satisfactory reply was given by the respondents/

promoter. That after purchasing of the said flat and since

10.01.2011, the complainants always paid the amount whenever

demanded by the respondents. Up till 02.03.2016 the complainant

has paid an amount of Rs. 52,40,266/- out of basic consideration

amount of Rs. 56,78,250/-.

That even after the specific

terms and conditions settled in the

buyer’s agreement, the respondents failed to hand over the

possession within the stipulated period of three years and since

10.01.2014, the respondents

the other. The complainant

are delaying things on one pretext or

has also visited the office and the

construction site of the respondents/promoters, but the project is

incomplete and the construction work at the site is almost

stopped.

That complainant on various

occasions have visited at

respondent’s office for delivery of pdssession and completion of

apartment and project, but u

respondents replied with la

nfortunately each and every time, the

me excuses and till date, neither the

project is complete nor is the construction work going on at the

site. The complainant is alsp apprehending that respondents are
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also not having all clearance and permissions from the concerned

authorities and rather resp&mdents/promoter have cheated the
complainant as well as other‘buyers of the project.

IX. That respondents have failed to provide the flats till date in
habitable conditions and Ij:he respondents enjoyed the huge
amount given by the complainant for their personal benefits. The
respondents/promoters have dishonestly syphoned above said
amount to some other projects rather completing the project in
question in a time bound manner and as per the terms and
condition in the flat buyer agreement, which requires a criminal
investigation and thorough audit of the project.

X. That complainant has suffered huge pecuniary loss, harassment,
mental agony as well as physical pain, difficulties merely owing to
the false and inducive promises, representation and deficiency
and negligent services on the part of the respondents/promoters.

XI. That respondents/promoters have collected the consideration
amount of the said flat and since then the respondents are using
the complainant hard earned money for their personal interest
and delayed the construction of the above said project and failed
to deliver the timely possession of the above said flat which
amounts to deficiency in services on the part of the respondents
/promoters.

XIl. That as per clause 1.15 of the buyer’s agreement, the respondents

are claiming for interest @24% p.a. compounded quarterly on the
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delayed payment of installment of consideration amount by the

complainant. It is a settled layv

and principle of natural justice that

the builders/respondents are liable to pay equal rate of interest

to the allottee on the delayed possession of flat to the allottee on

his deposit amount. Hence

éthe respondents are liable to pay

interest to the complainant @24% p.a. to be compounded

quarterly on his deposit amount.

That the complainant was glad to receive mails from the officials

of the respondents/promoters approximately a year back in

which it was informed to the complainant that the respondents

/promoters are restarting construction in the above said project

with association and invo

lvement of some flat buyers and

promised to hand over the flats in phased manner. For that

purpose the respondents started raising demands of the balance

consideration amount from

some of the members of Phase-I. But

the construction work is going on with a tortoise pace which may

take another decade to complete this project.

That the complainant having left with no other alternative sent a

notice dated 29.05.2017

/promoter to complete the

and called upon the respondents

project with immediate effect and

handover the possession of the flat along with some other reliefs.

The complainant issued another letter dated 19.02.2019 to the

respondents/promoters see

also pertinent to mention

king the above-mentioned reliefs. It is

here that the complainant kept on
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writing mails and telephonic calls to the respondents/promoters

for completing the said projfect and handing over the possession

of his flat.

That having left with no

| : .
other alternative the complainant

through his counsel sent legal notice cum demand notice dated

27.03.2021 by way of E-mail. The complainant called upon the

respondents to pay him co

mpensation in the form of interest

@18% p.a. on his deposited amount against the delayed

possession of his flat till the actual physical possession of a

habitable flat along with rent

since 10.01.2014 and gene
mental torture, harassment
his flat but the respondent

notice of the complainants.

at the rate of Rs 35,000/- per month
ral compensation of Rs.10,00,000/-
and agony along with possession of

s/promoter did not respond to the

That the respondents/promoters have failed to develop the

project as promised at t

complainant/petitioner has

he time of initial allotment. The

invested his hard-earned earnings in

the project based on assurances given by the respondents/

promoters, however, he has been harassed and aghast. The

respondents/promoters have failed to address the concerns of

the petitioner/complainant

even after several requests, thus, the

petitioner/complainant has l|ost faith.

Relief sought by the complaina

nt:
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4. The complainant has sought folloﬁving relief(s):

|
(i) Direct the respondents to hzfndover the possession of the unit in

Complaint No. 3764 of 2021

|
¥ HARERA ‘
|

question in habitable condition with time bound manner along
with delayed interest. |

(ii) To pay interest for the delayiin handing over possession from the
due date i.e. 10.01.2014 as per the RERA Act.

(iii) To pay Rs.2,00,000/- against litigation cost.

(iv) Any other relief which this authority deems fit and proper.

5. On the date of hearing, the authority explained to the respondent
/promoter about the contravention as alleged to have been committed
in relation to section 11(4)(a) of the Act to plead guilty or not to plead
guilty.

D. Reply by the respondents

6. The respondents have contested the complaint on the following
grounds. The submissions made therein, in brief are as under: -

i. That the respondent is a leading and distinguished name in the
real estate sector, is developing a residential group housing
society by name “Capital Gateway” at sector 111, Gurugram,
Haryana. The company KNS Infracon Private Limited is the land-
owning company. It is developing the present project in
furtherance of the license obtained vide license no. 34 of 2011
and all other requisite permits and approvals from the

Directorate of Town and Country Planning Haryana and other
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regulatory authorities. The company Tashee Land Developers

ii.

iii.

Complaint No. 3764 of 2021

Private Limited is doing the marketing and sale of the aforesaid

project. All the responsibili!ties relating to sell, issue of demand

|
and collection of the project.

That the complainant had b

ooked the unit in the said project and

made payment towards their said bookings which are duly

acknowledged by the complainant vide receipts issued against

the said payments. The profect was launched by the respondent

herein with a bonafide int

ention to complete the construction

within the stipulated time frame and hand over the flats of good

quality and facilities as

advertised and committed to the

respective allottees. It would be relevant to state that the

construction at the project site is going on in full swing. The

project is 90% complete and is nearing completion and ready for

possession. The filing of pr

esent complaint at this belated stage

for the relief sought is not maintainable and entertainable by

this learned Tribunal/Auth

ority and the respondent has already

formally applied for the completion certificate and occupancy

certificate (OC) with the D
(DTCP), Chandigarh, Haryar
That the sub-structure (i
foundation, basement, wa

superstructure of the build

irector Town and Country Planning
1a.

ncluding the excavation, laying of
terproofing of sub structure) and

ng (including the stilt, walls on floor,

staircases, lift wells and lobbies) has been completed 100% far
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back. Further, the lifts havé been now installed in all towers of

phase 1. Further the mech

wiring and plumbing work,

anical work, electricity including the

internal plastering/painting of walls,

external and internal wall tiling has also been finished for more

than 90% and is neariné completion. Now, the doors and

window panels are being

lobby is about to be finished.

The complaint has made
allegation of some delay in
that the respondent

unprecedented events whi

of the construction of this

installed and the internal entrance

complaint before the authority on
completion of project. It is submitted
company was faced with the
ch lead to the delay in the completion

project. The respondent submits that

any delays in the execution of works have been largely on
account of force majeure/ reasons beyond the respondent's
control which could not have been avoided or prevented by
exercise of reasonable diligence or despite the adoption of

reasonable precautions and/ or alternative measures. In the

performance of the terms
of the respective propert
with the below listed unp
delay in the completion of
The company had appl
20.10.2011 but due to the

of Environmental lmpz;

in the agreement, i.e., the possession
jes, the opposite parties were faced
recedented events which lead to the

the construction of this project.

ied for environment clearance on

unfortunate demise of the Chairman

ct Assessment Committee in an
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unfortunate road accidenﬂ. The post of chairman of EIA had

been vacant for long timj's owing to which the decision and

issuance of certificate to

Fhe company remained in abeyance

The company finally got the environment clearance on

17.06.2013. Owing to this,

itself started late.

the construction work of the project

That the respondent company had applied for the revised

building plan before the appropriate authority. However, for no

fault of the respondént;,:

the plans were approved by the

department only after a delay of 2 years. Owing to this the

construction of project cou

Id not be started in a timely manner.

The Indian real estate sector had already been going through a

bad phase. The nation’s real estate scenario had been rife with a

large number of unsold un
reason being that unlike t
was massive investment a
been sluggish. Due this o1
industry, the sale and co
badly. The respondent co
inventory and the cost o
times which make it diffi

pace.

ts as well as unfinished projects. The
he period of 2006-2010, when there
ctivity, the phase of 2017-2020 has
1going slow-down in the real estate
llection of the project heated very
mpany had not been able to sell its
f construction has increased many

cult to construct the project at fast

There are very frequent and massive changes in the policies of

Government like demone

tization, etc. which has very much
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impacted the pace of Real Estate Development across the
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country. When on 08.1}.2016, the Government of India
announced the demonetization of all Rs. 500 and INR 1,000
Bank currencies, the same directly affected the liquidity to pay
the construction workers. The unforeseen step adversely hit the
productivity and brought the construction work at the site at a

complete halt. This disable;d the payments to the construction

workers and discouraged the availability of materials and

machinery for the continujtion of the work at the site. When the

work started again, there was acute shortage of workforce,
which compounded the delay to the present situation.

ix. The Government has introduced rate of 12% on sale of under
construction property, which are very high as compared to
approx. 5% during the pre-GST period. This will badly impact
the saleability of under construction project as 0% GST is in the

Constructed property. So, people have started to prefer ready-to

move property.

Each year, in the winter
marred by the directions
pollution in Gurgaon and
alarming and unpreceden
post Diwali. The demobiliz
a few months delay in the

payments to the constru

season, the construction work gets
of the Government so as to contain

neighbouring States owing to the
ted rise in the level of air pollution
ing and remobilizing activity leads to
construction work. This disabled the

ction workers and discouraged the
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Xi.

Xil.

availability of materials and machinery for the continuation of

the work at the site. The unforeseen step brings the
construction work at the sqlte at a complete halt. When the work
started again, there was a(%ute shortage of workforce and many
times, due to non-availabﬂ;lity of supply of construction water
the construction work at s:ite got held up which cause delay in
the construction of the project.

In year 2020, when the project was ready and final touches
were given to the apartments and towers, before the offer of
possession was to be made, the work was obstructed by Covid-
19 pandemic. Not only was the lockdown was put in force by the
government, but there haJ also been a large-scale immigration
of labours and workers back to their home states and towns.
The supply of raw materials, machinery etc. was completely
stopped from the source itself owing to non-plying of trucks and
vehicles. This disabled the payments to the construction
workers and discouraged the availability of materials and
machinery for the continuation of the work at the site. When the
work started again, there was acute shortage of workforce,
which compounded the delay to the present situation.

That it is germane to state that there is no deficiency in the
services as rendered by the answering company and hence no

occasion has occurred deeming the indulgence of this Hon'ble
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Tribunal,
dismissed.

xiii.

it is nearing completion.

project has been for

hence the pre

Complaint No. 3764 of 2021

sent complainant is liable to be

That the completion of the project is going on in full swing and

Further, even though the delay in the

reasons beyond the control of the

developer, it is humbly submitted that whatever damages the

petitioner/ complamant

That the an;&eﬁ

Xiv.

rebuts theg

present cornplgmt '-}nden

: i‘ _ .. e]. ',

er{tltled to would have to be
{8 ';r -L
TR b { r 1

§Ie§ as contained in the

epses and submissions

\¥

The authority has comfﬂaﬁg terimhrlgi,and subject matter jurisdiction

to adjudicate the

- ”r gen
Terrltorial jugsﬁi

E.I

As per notlﬁcatlon o, 1)?92[,2

Town and Country Planning
Estate Regulatory Authority,

District for all purpose with

Wrﬁ %rea‘%ns given below:
) |

D‘iZ—JlT@ d‘al;ed 14.12.2017 issued by
Department, the jurisdiction of Real
Gurugram shall be entire Gurugram

offices situated in Gurugram. In the

present case, the project in question is situated within the planning

area of Gurugram District. T

herefore, this authority has complete

territorial jurisdiction to deal with the present complaint.
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10.

EIl  Subject matter jurisdictioT
Section 11(4)(a) of the Act, 2016 provides that the promoter shall be

responsible to the allottee as per agreement for sale. Section 11(4)(a)

is reproduced as hereunder:

Section 11(4)(a)

Be responsible for all obligations, responsibilities and functions under the
provisions of this Act or the rules and regulations made thereunder or to
the allottees as per the agreement for sale, or to the association of
allottees, as the case may be, till the conveyance of all the apartments,
plots or buildings, as the case y:bg, to the allottees, or the common

areas to the association of @llo *g:;; the competent authority, as the
case may be; SRR

by
‘%:{ 'I'.-»,L" 24
9

g #

” 'Y “y
The provision of dg]aj@d"pggé sion, chargeswis part of the application
form, as per clause<7(b) of ¢ e application form dated 04.09.2010.
Accordingly, tj{i'e;i;;gfbmo'ber;:i l.s”ﬂgb’spoi :B}f for all obligation
s/responsibilities«dnd functions cluding payr ent of assured returns as
provided in Builder guyer'sA reemert~, | ' |
Section 34-Functions of t_h’éﬁ@ﬁ' hority:

34(f) of the Acc pfgw;des; to i,-;_'_en%'il_;re lcomt:?hanqgof the obligations cast
upon the promoters, & G-\aﬂott;gej and the real estate agents under this Act
and the rules and re ﬁfaﬁoqslm de there nder./

So, in view of the provisions of d}}e Act quoted above, the authority has

ide the complaint regarding non-

&

complete jurisdiction to decide
2 ! . By Ilﬁ

compliance of obl.iga.tior'ls by the promo

'-c'e'fl leaving aside compensation
which is to be deci@ed Ib;ithe:adj.ud‘i‘éétingilbﬂicer if pursued by the
complainant at a later stage.

Findings on the objections raised by the respondents

F.I Objection raised by the respondents regarding force majeure
condition: - |
The obligation to handover possession within a period of Forty-Eight

months was not fulfilled. There is delay on the part of the respondents

the actual date to handover the possession in the year 2016 and
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various reasons given by the respondents are totally null and void as
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the due date of possession was in the year 2016 and the NGT Order

refereed by the respondent pertaining to year 2015/2016 therefore

the respondent cannot be allowed to take advantage of the delay on

his part by claiming the delay in statutory approvals. The following

reasons were given by the respon

e Delay in approval by the Stat

dent: -
|

e Government;

e The slowdown in the real estate industry;

e Increase in cost of constructi

e (Change in Government polices;

e Impact of higher rate of GST

on;

on sale and collection;

e Stay on the construction work due to the orders of NGT;

e Delay in construction work due to problem of construction water;

e C(Covid-19.

The due date of possession in t

he present case as per clause 2.1 is

07.06.2016, therefore any situation or circumstances which could

have a reason prior to this date
not carry out the construction ac
be taken into consideration. W
situation or circumstances was
respondents and hence the respc
clause 9, however all the pleas t:

force majeure condition happene

due to which the respondents could
tivities in the project are allowing to
/hile considering whether the said
in fact beyond the control of the
»ndents are entitled to force majeure
aken by the respondents to plead the

d after 07.06.2016. The respondents
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have not given any specific detai{ls with regard to delay in payment of
installments by many allottees or regarding the dispute with
contractor or about the ban an extracting ground water by the High
Court in Haryana. Even no date of any such order has been given.
Similar is the position with regard to the alleged lack of infrastructure
support by the State Government. So far as Covid-19, NGT order and
demonetization of Rs. 500/ fgnql Rs 1000/- currency notes are

A

concerned these events are stsa t dto };aave taken pleas in the year 2015

‘xf PR
A

the complainant. »@,‘, 3

Findings on the relieﬁ soughi ythe complginant
%
G.I.  Direct the res ondent to. handower the g Lss:as'mm of the unit in

question in ha itable condition with?tilile bound manner along
with delayed i irﬂ:erest.
Considering the aimve-m?nuoned facts,{ the ;authority calculated due

date of possession b)‘r“ V'Irtue of"élﬁ”use“fa 1 of the agreement executed

between the parties on 23 .04, 2016 the posse551on of the subject

L

apartment was to bg de%ivere= wlthuﬁ 48 months from the date of

sanction of bulldmg plans 1e ?7 06. 2012 Therefore, the due date of
handing over possession is 07. 06 2016. There is nothing on the record
to show that the respondents Ihave applied for occupation certificate
or what is the status of the construction of the above-mentioned
project. So, in such a situatilon no direction can be given to the

respondents to handover the possession of the subject unit, as the
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—
possession cannot be offered til

subject unit has been obtained.

Direct the respondents to
over possession from the
Act, 2016.

G.IL

13.

Complaint No. 3764 of 2021

| the occupation certificate for the

pay interest for the delay in handing

due date i.e. 10.01.2014 as per the

In the present complaint, the complainant intend to continue with the

project and is seeking delay possession charges as provided under the

proviso to section 18(1) of the

Act. Section 18(1) proviso reads as

T2\

under. IRy

“Section 18: - Return of a;gﬁl% f .
VAUV
0

o

18(1). If the promot:gs‘f
an apartment, plotsor:

'gqgompensation
bte o Mgable to gi '

or .}' :@2 e to give possession of
w

project, he shd_?lzb"e-afd, by the pro

delay, till the TIQZ}'-HQ ove
prescribed.” | 11 '

W
for handing over of p_g [

g
j i Al si
14. Clause (2.1) of thé%f%tﬁ)}%r% 3
AAONL I H

Y4 :'r“,_

2. POSSESSIONOEUNII
2.1 Subject to Clause 9
beyoh

anticipated
party ‘an

Q

comg’h‘g'a

and not-being' in default-und
but not limited timely payment of total
d stamp duty and other charges and
all provisions. Formalities, document., as

agreement including
sale consideration a
having complied with
prescribed by the first

this agreement or Otherwise, from time
ty proposes to hand over
haser within approximate period of 48

party/confirming pa
of the flat to the purc
months from the daie
said colony. The pu
first Party/confirmi

r , h )

courts/authorities a d subject to the purchaser having
1.} H =

ithall th @mw@

e, l

erein or any other circumstances not
.gtr f the first party/confirming
tr ions from any

‘é:qg gt:qﬁs of this agreement
an

u of the provisions of this

94

party/confirming party, whether under
to time, the first
the possession

of sanction of the building plan of the

chaser agrees and understands that the

party shall be entitled to a grace period

of 180 (one hundred and eighty) days, after the expiry of 48

months, for applying and obtaining

the occupation certificate
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in respect of the colony from the concerned authority. The first

party/confirming party
the event the purchaser
of the said flat within
deemed to be custodian

shall give notice of possession, and in
fails to accept and take the possession

30 days of, the purchaser shall be
of the said flat from the date indicated

in the notice of possession and the said flat shall remain at the
risk and cost of the purchasers”

15. Atthe outset, it is relevant to com
of the agreement wherein the p
kinds of terms and conditions of
the complainant not being in d
agreement and compliance wi

documentation as prescribed by

ment on the preset possession clause

ossession has been subjected to all

‘this agreement and application, and
efault under any provisions of this
th all provisions, formalities and

the promoters. The drafting of this

clause and incorporation of such conditions are not only vague and

uncertain but so heavily loaded in favour of the promoters and against

the allottee that even a single
formalities and documentations
may make the possession clause
and the commitment date for
meaning. The incorporation of su
by the promoters are just to evad
of subject unit and to deprive th
delay in possession. This is just tc
misused his dominant position an
the agreement and the allottee is

dotted lines.

default by the allottee in fulfilling
etc. as prescribed by the promoters
irrelevant for the purpose of allottee
handing over possession loses its
ch clause in the flat buyer agreement
e the liability towards timely delivery
e allottee of his right accruing after
» comment as to how the builder has
d drafted such mischievous clause in

left with no option but to sign on the
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16. Payment of delay possession

(5
WTHE o

interest: Proviso to section 18

Complaint No. 3764 of 2021

1 charges at prescribed rate of

yrovides that where an allottee does

not intend to withdraw from the project, he shall be paid, by the

promoter, interest for every moi

nth of delay, till the handing over of

possession, at such rate as m?y be prescribed and it has been

prescribed under rule 15 of the rules. Rule 15 has been reproduced as

under:

Rule 15. Prescribed rate of interest- [Proviso to section 12, section
18 and sub-section (4) and subsection (7) of section 19]

(1)

For the purpose of proviso to section 12; section 18; and sub-

sections (4) and (7) of section 19, the “interest at the rate

prescribed” shall be the St
of lending rate +2%.:
Provided that in case t
lending rate (MCLR) is n
benchmark lending rates
from time to time for lendin

17. The legislature in its wisdom in t

¥

te Bank of India highest marginal cost

e State Bank of India marginal cost of

in use, it shall be replaced by such
hich the State Bank of India may fix
g to the general public.

the subordinate legislation under the

provision of rule 15 of the rules, has determined the prescribed rate of

interest.The rate of interest so
reasonable and if the said rule is
ensure uniform practice in all the

18. Consequently, as per website

https://sbi.co.in, the marginal co
on date i.e, 10.12.2021 is 7.30%
interest will be marginal cost of le
19. The definition of term ‘interest’
Act provides that the rate of inte

the promoter, in case of default,

determined by the legislature, is
followed to award the interest, it will
cases.

of the State Bank of India ie,
st of lending rate (in short, MCLR) as
b. Accordingly, the prescribed rate of
nding rate +2% i.e., 9.30%.
as defined under section 2(za) of the

erest chargeable from the allottee by

shall be equal to the rate of interest
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which the promoter shall be liable to pay the allottee, in case of

default. The relevant section is refroduced below:

“(za) "interest" means the rates af interest payable by the promoter or

the allottee, as the case may be.

Explanation. —For the purpose of this clause—
(i) the rate of interest chargedbie from the allottee by the promoter,

in case of default, shall be Equa! to the rate of interest which the

promoter shall be liable to
(ii)  the interest payable by the

pay the allottee, in case of default;
\promoter to the allottee shall be from

the date the promoter received the amount or any part thereof till

refunded, and the interest payable by the allottee to the promoter

shall be from the date th

allottee defaults in payment to the

the date the amount or{arr thereof and interest thereon is

promoter till the date it is paid;”
20. Therefore, interest on the delay payments from the complainant shall

be charged at the prescribed r

ate i.e, 9.30% by the respondents

/promoters which is the same as is being granted to the complainant

in case of delayed possession charges.

On consideration of the circumstances, the documents, submissions

made by the parties and based on the findings of the authority

regarding contravention as per p
is satisfied that the respondent is

the Act. By virtue of clause 2.

rovisions of rule 28(2), the authority
‘in contravention of the provisions of

(a) of the flat buyer's agreement

executed between the parties on 22.04.2016, the possession of the

subject apartment was to be delivered within 48 months from the date

of approval of building plans i.e.

07.06.2012. As far as grace period is

concerned, the same is disallowed for the reasons quoted above.

Therefore, the due date of handing over possession is 07.06.2016. The

respondents have failed to handover possession of the subject

apartment till date of this order. Accordingly, it is the failure of the
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their obligations and responsibilities

as per the agreement to hand over the possession within the stipulated

period. The authority is of the ¢

onsidered view that there is delay on

|
the part of the respondents to offer of possession of the allotted unit to
the complainant as per the terms and conditions of the flat buyer’s
agreement dated 22.04.2016 executed between the parties. Further,

no OC/part OC has been granted 1?0 the pmJect Hence, this projectis to

\.}1._

s

be treated as on-going pro]ec . % provisions of the Act shall be

applicable equally to the bullﬁ}e

l s allottee.
V. g.f‘i, 1 {V :U é
Accordingly, the non—aamphan ce of é?ﬁdatt& contained in section
»% J‘ é@) %' .ﬂ""\ '\

’Act on the part of the

%sawv "

ri[l] qf thg
respondent is establgshed As u,ch th% complai,nants are entitled to

| |

: i
delay possession char‘%s jat ra e of th? pgesqnbed interest @ 9.30%

11(4)(a) read with SECtlDIl ‘

p.a w.ef. 07.06. 2016 tﬂL.“he hand,;pg bver of possession as per
\> 72+ N

provisions of section 18(1).¢ of t]ﬁaﬁct yd \:\nth rule 15 of the rules.

g i o

G.III To pay RS;Z ,00, 0%0/1-@%3 5 it ga ncosg.
\ N ;
The complamant is clalmlng c mpenggtlon in ’rhe present relief. The

authority is of the.view xhat itis 1mpor‘tant*1:o understand that the Act

has clearly provided interest and compensation as separate

entitlement/rights which the allottee can claim. For claiming

compensation under sections 1(2, 14, 18 and section 19 of the Act, the

complainant may file a separaﬂe complaint before Adjudicating Officer

under section 31 read with sTction 71 of the Act and rule 29 of the

rules.
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H. Directions of the authority

24. Hence, the authority hereby passes this order and issues the following
directions under section 37 oﬁi the Act to ensure compliance of
obligations cast upon the promd;ter as per the function entrusted to
the authority under section 34(f) !

i. The respondents are direcfted to pay interest at the prescribed
rate of 9.30% p.a. for every; month of delay from the due date of
possession i.e. 07.06.2016 Ii]l the handing over of possession of
the allotted unit after 0bta‘|’ning the occupation certificate from
the competent authority.

ii. The complainant is directed to pay outstanding dues, if any, after
adjustment of interest for the delayed period;

iii. The arrears of such interest accrued from 07.06.2016 till the
date of order by the authority shall be paid by the promoters to
the allottee within a period of 90 days from date of this order
and interest for every month of delay shall be paid by the
promoter to the allottee before 10“’. of the subsequent month as
per rule 16(2) of the rules;

iv. The rate of interest chargeable from the allottee by the
promoters, in case of default shall be charged at the prescribed
rate i.e., 9.30% by the respondents/promoters which is the same
rate of interest which the promoter shall be liable to pay the

allottee, in case of default i.e,, the delayed possession charges as

per section 2(za) of the Act.
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v. The respondents shall not charge anything from the complainant

which is not the part of the flat buyer agreement.

25. Complaint stands disposed of.

26. File be consigned to registry.

st ol cR——<
(Vijay Kumar Goyal) (Dr. K.K. Khandelwal)
Member Chairman

Haryana Real Estate Regulatory AUthorlty Gurugram

Dated: 10.12.2021
Judgement uploaded on 25.01 |2022
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