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APPEARANCE:
Shri Manish Shukla Ad Complainant
Shri Uma Shankar Advt Respondent

1. The present cnﬂrﬂlﬂ EMS been filed by the
complainant/allo ecti of al Estate (Regulation
and Developmengmmmm with rule 28 of the
Haryana Real Estate (Regulation and Development) Rules, 2017 (in
short, the Rules) for violation of section 11(4)(a) of the Act wherein it

is inter alia prescribed that the promoter shall be responsible for all

obligations, responsibilities and functions as provided under the
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provision of the Act or the rules and regulations made there under or

Complaint No. 3501 of 2021

to the allottee as per the agreement for sale executed inter se.

A. Unitand project related details

2. The particulars of unit details, sale consideration, the amount paid by

the complainant, date of proposed handing over the possession, delay

period, if any, have been detailed in the following tabular form:

S.No. | Heads
1. | Project name and loga "
2. Project area yf L
Mﬁ‘ﬂnu. _
Registereg fy P 2.2¢
3.‘ a i L 3
4,
5.
6.
i £ istration'val '_ ! :
F o N B e O e Y
8. Unit no bUl Ub Q’g(ﬁ‘,%’lnor tower- 02
[Page no. 21 of complaint]
9. Unit measuring 1780 sq. ft.
[super area]
10. |Date of execution of flat|22.03.2016
buyer’s agreement [page no. 20 of complaint]
11. | Date of allotment letter 22.03.2016
[page no. 13 of the complaint]
12. | Payment plan Time linked payment plan
Page 2 of 27

U



HARERA

= GURUGRAM

Complaint No. 3501 of 2021

[Page no. 40 of complaint]
13. | Total consideration Rs.85,63,860/-
[as per payment schedule page
no. 40 of complaint]
14. |Total amount paid by the | Rs.34,45,348/-
complainant [as per receipt information page
no. 51 to 56 of complaint]
15. | Due date of delivery of 22.03.2019
possession as per clause 8.1
(a) of the flat buyer’s gz | [Note: - 90 days grace period is
agreement hy: 36 month -"’if Ztnot allowed]
from the signing of th xux "?;"-'
agreement plus -:-;-_, or iod’
of 90 days after exp
months for app
obtaining the,0t
certificat
group hot
[Page 27of: mpla g
16. |Delay i
possessio
order i.e. 10,1
17. | Occupation C
18. | Status of the prDjE
Facts of the com

complaint: -

L.

ElJ RUJ G2 RN Lmisions 1 e

The complainan

That the complainant is a buyer and having a flat in the project of
‘Vipul Lavanya’ Sector 81, Gurugram, Haryana partly constructed
by the respondent and failed to hand over the possession within

stipulated time period. The complainant is the law-abiding citizen
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IL

IL

V.

of India and have full faith in this Hon'ble Court. The respondent
is a limited company registered under the Indian companies act
1956 Act and is doing the real estate business providing the
residential and commercial building to its customer.

That the respondent company had entered into an agreement on
22.03.2016 with the complainant towards allotment of flat

number 802, tower numb 2 at ‘hpul Lavanya’' project situated

at Sector 81 Gurgaanqw

allotted this said unit J'M

agreement dated 22

That the fla $ detailed terms and
k>

condition of auses about the right

and title of flat sver been defaulter in

making payment; to | ..-Ii.‘" it /company and all the
installments were paid timely."Furt tHer, the respondent company
is suppose ion of said flat till
21.03.2019 AR; er the cause 8.1 of the buyer’s
agreement u Qiﬂl e complainant is non-
fulfillment of the terms and conditions contained in the flat buyer
agreement.

That the complainant had made payment of Rs.34,45,888/-till
date against the said flat and still waited for possession of the

same.
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V. That in other similar matters relating to same prayer, this Hon'ble

VL

VIL

VIIL

court may have already decided the question involved in the
present case relating to delay in possession, it is further prayed
that this authority may be pleased to direct the respondent to
adequately compensate for the delay in possession and after the

possession the conveyance deed to be executed in favour of the

will be required beclparéy: cettificate after completion. The

cumplamantﬁ(s ﬁnﬁﬂ RAuf similar case as held

by this authori

That that tléLJrl? LIJ‘IQF\’&AME& a stone unturned
whenever it is felt the interest of an innocent party is at stake the
underlying principle of the right to a speedy trial is used in
expedited court proceedings and the court has followed the same
principle by allowing the prayer in the interest & welfare of the
society including individuals, therefore it is in harmony with

Constitutional principles.
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IX. That the complainant has been diligent throughout, be it means of

paying all of their installments in time, following up, reminders
time to time with the opposite party regarding construction
status and possession but no satisfactory response.

X. That that the respondent has caused harassment, mental torture
and agony to the complainant due to non-fulfillment of terms and

condition mentioned .Ipﬁ eflltment letter/BBA establishing

HARERA
XII. That on the basis o iven he complainant, this

authority r(-\ !h relevant issues for

adjudication.

C. Reliefsought by the complainant:

4. The complainant has sought following relief(s):

Page 6 of 27
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(i) Direct the respondent to give actual possession with complete

registry of the flat and registered the conveyance deed in favour
of the complainant.

(ii) To pay the delay penalty/interest @18% p.a. till the conveyance
deed is not executed in favour of the complainant by the
respondent.

(iii) Any other order which th authority deems fit and proper under

the facts and circumsta the case may kindly be passed in

inst the opposite party.
explained to the

as alleged to have been

committed in rel :-s tu d 1 | theAct to plead guilty or
not to plead guilty, ’
Reply by the responder ' 0\?

The respondent has cunt the - plaint on the following grounds.

The submissions ﬁ ﬁ R Efﬁﬁder: -

i. That the re j: ch and every averment
made, cunte%Ulz(: tg EEAMI to be given by the
complainants in the complaint under reply to the extent the same
is contrary to and/or inconsistent with the true and complete
facts of the case and/or the submissions made in the present

reply and the same is denied in toto and no part thereof may be

deemed to be admitted by respondent for want of non-traverse,
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iii.

iv.

except and in so far as that which is specifically admitted by it.
The respondent is being represented by its authorized signatory
Shri Rakesh Sharma; Sr. Vice President (BD&C) who has been
authorized to do so by virtue of board resolution passed in the
meeting of board of directors held on 31.07.2006.

That the respondent is one of India’s leading real estate company.
It has several prujects across the country and has achieved a

._;--' =

reputation of excellen?f (n n-i;_l' n the real estate market in the

country by dintufs ag i . .'u
That one of itsm .:_i ve. “k' the “Vipul Lavanya”, Sector
)\ .
81, Gurugram, Harya[;ah : qmg RERA registration no.
D

GGM;’ZBS;‘& 115, dated™1:

018.
That the I: t !H ﬂ

; @ respondent, making

enquiries abo proje thorough due diligence and

complete information, being provided to him, sought to book an

apartment i 2 appli

It is wurthmﬁ o mention here that complainant has gone
through terr@'ll;ll&lnlr RAM the application form
for allotment in detail.

That vide allotment letter dated 22.03.2016 the complainant was
allotted flat no. 802 on Eighth Floor, in tower 2 at Vipul Lavanya,
Sector 81, Gurugram, for a sale consideration Rs.85,63,860/-
which is inclusive of service tax against which the complainant

had paid only Rs.34,44,640/-. The complainant was liable to pay
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vi.

vii.

instalments as per the schedule of payments attached with the
allotment letter.

That on 22.03.2016, flat buyer’s agreement (in short “FBA") was
executed between both the parties. It is pivotal to state here that
before signing the buyer’'s agreement, the complainant has gone
through each and every clause of the buyer’s agreement in detail
and read the same very cat

fully. It is pertinent to mention the

relevant clauses of bu}' ’s

 That as per cla ‘l‘ possession of the flat was to be
delivered y 9 e date of flat buyer’s

ace period of 90 days.

e respondent is entitled

d @ pver the possession of

the said I' n Qg "1‘." project including flat is
delayed by rea ot Of fOF€e-majéure or circumstances beyond
the con

That when tﬂ was in full swing, it was

nsﬂ: U t
stopped du A passed by Deputy

Commissioner, and Order dated 08.11.2016 passed by the
Hon'ble National Green Tribunal, New Delhi. The complainant
was informed by the respondent vide intimation dated
18.11.2016. When again the construction of the project was in full
swing and was about to complete, it was again stopped due to

order dated 09.11.2017 passed by the Haryana State Pollution
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viii.

Control Board. In compliance of the order dated 09.11.2017 in
case titled as Vardhman Kaushik Vs Union of India &Ors. All
the construction activities were stopped in the region of Delhi and
NCR. The Complainant was informed by the Respondent vide
intimation dated 14.11.2017. It is relevant to note that graded
response action plan targeting key sources of pollutions has been
implemented during the winters of 2017-18 and 2018-19. These

£

uringesniog episodes including shutting

b
\\\\\\\

down power plant, induStrial inits, ban on construction, ban on

Planning, Haryana, in ver 2 and 3 of the project. It is

worthwhile her ossession of the flat
cannot be offered or delivered to the complainant prior to the
issuance DGHUJC?LLJ@ RAAA by the competent
authorities. The grant of the occupation certificate as on date is
under consideration at the office of the competent authority and
the company is hopeful that it will soon get the certificate of
occupation from the competent authority.

That delay in delivery of possession is on account of reasons that

cannot be attributed to the respondent. It is not out of place to
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Xi.

xii.

mention here that buyer’s agreement provides than in case the
developer/respondent delays in delivery of flat for reasons not
attributable to the developer/respondent, then the developer
/respondent shall be entitled to exfensinn of time for delivery of
the flat.

That the statement of objects and reasons of the Act, inter-alia is
an attempt to balance the interests of consumers and promoters

?“".: it fﬁ#\

by imposing certain re *}.-u on both. It is submitted that

T

-"a.

the complainants haye- lever been.at all aggrieved and do not fall

under the definitibn eved. pe: tson, but still by filing such
false, frivulo \d vexagug pqmpla nt,the complainants are not

only harass Iﬁ the re uw. -r o succumb to their

A"
(.

illegal demaj s L": complaint, they are
misleading the® @l

That the complaint®e ‘n N t is not maintainable either

on facts or H ﬁR
statements without any basis to substantiate their averments.
That the cm&u EJC%B’I%MHS outright dismissal

as the same has been filed with the view to pressurize the

respondent into paying exorbitant amounts to the complainants
contrary to the terms of the agreement. It is submitted that the
complainant has not approached this authority with clean hands
and are misusing the process of the law to extort money from the

respondent. It is submitted that equity begets equity and a person

Page 11 of 27
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xiii.

Xiv.

seeking equitable relief must come with clean hands before the
authority.
That the complainant has placed reliance on buyer's agreement
which has already been placed on record before authority along
with the complaint. It may kindly be appreciated that clause 35 of
the said flat buyer’s agreement provides for resolution of disputes
by arbitration. The ahuv clause of this concluded agreement
«ud,f’f :

obliges the cnmplain ﬂ ‘1o seel

\‘.‘- r‘f\.

dispute or claim thrg !‘W .

virtue of the arbits .e _v

recourse for any grievance,

only. It is submitted that by

well as this a ity is.0 "";"--- ication.

That flat buyer's ead in its entirety. It is

settled law tha

- =' ‘cannot be allowed to
adopt pick and . ]

-
of\the agreements which are

suitable to them. o) i relying on the clauses of flat
buyer's agr of the complainant,
however on ﬁ&BE conBas disputing the other
clauses of th ir favour,

That the complaint filed by the complainant is not maintainable in
view of the settled law in a plethora of decisions of the Hon'ble
Supreme Court, whereby it has categorically been laid down that
the agreed clauses of contract are binding on the parties and the
courts shall not interfere with the terms and conditions agreed to

between the parties. The Hon’ble Supreme Court of India in the

Page 12 of 27
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xvii.

judgment in Secretary, Bhubaneswar Development Authority
Versus Susanta Kumar Mishra reported as [V (2009) SLT, 242],
has been pleased to hold that the parties are bound by the
unchallenged terms of the contract. The Hon’ble Supreme Court of
India in the matter titled; PUDA (Chief Administrator) and
Another Versus Mrs. Shabnam Virk reported as Il (2006) CPJ 1
(5C), has held that an a},“d]zteg\ would be bound by the terms and

RS, ?"ﬁu :
e theTd "irr tment letter agreed by him. The

td., reported as Il

(1996) CPJ ﬁ C), wherein it has been hield that the parties are
bound by th | contract

That the presen fainable, and the Hon'ble
regulatory authority on whatsoever to decide the
present com

That the com Hm&gﬂe%anm pertains to the
cumpensati d to be filed before the

adjudicating officer under rule 29 of the rules for compensation.
That as per section 31 of the Act the aggrieved person may file the
complaint before the authority or the adjudicating officer as the
case may be for any violation and contravention of the provisions
of the Act or the rules and regulatiﬁns made there under, but the

above provisions show that the authority and adjudicating officer

Page 13 of 27

a5



HARERA

A GURUGRAM Complaint No. 3501 of 2021

xviii.

Xix.

have their own separate scope as prescribed in the Act and the
rules. The adjudicating officer is empowered to adjudicate the
compensation under section 12, 14, 18 and 19 of the Act, which is
to be determined as per the factors provided in section 72 of the
Act.

That the role, powers and functions of the authority and the

adjudicating officer are ﬂjurdfﬁ“ﬂd under the Act and the rules.

The authority has been es : F: d for regulation and promotion
of the real estate sectory e adjudicating mechanism for
g

S Q
“the pgna[ne 1@ ided in sections 59 to

authority is to deal with

63, 65 and 67 %he Act whel e e aq éganng officer has been

That the Hon'ble dppellatétauthority in case titled as ‘Sameer
Mahawar V m 0. 6 of 2018 decided
on DZ.GS.ZOHE mj:u e judgment that it is
only the sdﬁﬁkJﬁngu%rPJﬁ‘\bM;s power to award
compensation and/or interest whereas the authority has the
specific powers to levy penalties and to set-aside the order
cancelling the allotment and the authority is not empowered to

award any relief enumerated in sections 12, 14, 18 and 19 of the

Act, which are within the purview of the adjudicating officer.

Jurisdiction of the authority

Page 14 of 27
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The authority has complete territorial and subject matter jurisdiction

to adjudicate the present complaint for the reasons given below.

E.l Territorial jurisdiction
As per notification no. 1/92/2017-1TCP dated 14.12.2017 issued by
Town and Country Planning Department, the jurisdiction of Real

Estate Regulatory Authority, Gurugram shall be entire Gurugram

present case, the project ift.g

area of Gurugram District=Ther this authority has complete

e promoter shall be

Section 11(4)(a)
Be responsible oblig nsibilities, and functions
under the pmﬁuf Rﬁ 1d réqulations made
thereunder or agreement for sale, or to
the associatio al ay till the
LS AR £
may be, to the all as association

of allottees or the competent authority, as the case may be.

The provision of delayed possession charges is part of the
application form, as per clause 7(b) of the application form dated
04.09.2010. Accordingly, the promoter is responsible for all
obligations/responsibilities and functions including payment of
assured returns as provided in Builder Buyer's Agreement.
Section 34-Functions of the Authority:

34(f) of the Act provides to ensure compliance of the obligations

cast upon the promoters, the allottees and the real estate agents
under this Act and the rules and regulations made thereunder.

Page 15 of 27
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10.

11.

HARERA

So, in view of the provisions of the Act quoted above, the authority has
complete jurisdiction to decide the complaint regarding non-
compliance of obligations by the promoter leaving aside compensation
which is to be decided by the adjudicating officer if pursued by the
complainant at a later stage.

Findings on the objections raised by the respondent

F.l Objection regarding com inant is breach of agreement for

ng upon in relation to the
_'tefmination, including the
if.dnd the respective rights and
T be settled amicably by mutual
Sa ﬁ: shall, be settled through
iceedings be governed by the

Arb.‘tran
Arb:mztmn a or any statutory

_,J.a aroc ‘:_
amendm@inqmcgg:%ﬂf? p%gxf};!e being in force. The
arbitrati Gurgaon by a sole
arbitrator appointed by the Company Secretary of the VENDOR i.e.
M/s Vipul Limited under Arbitration and Conciliation Act, 1996,
who shall give a reasoned award in English language. The
VENDEE(s) hereby confirms that he/she/they shall have no
objection to this appointment.

The authority is of the opinion that the jurisdiction of the authority
cannot be fettered by the existence of an arbitration clause in the
buyer's agreement as it may be noted that section 79 of the Act bars

the jurisdiction of civil courts about any matter which falls within the
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12

HARERA

purview of this authority, or the Real Estate Appellate Tribunal. Thus,
the intention to render such disputes as non-arbitrable seems to be
clear. Also, section 88 of the Act says that the provisions of this Act
shall be in addition to and not in derogation of the provisions of any
other law for the time being in force. Further, the authority puts
reliance on catena of judgments of the Hon’ble Supreme Court,

particularly in National

Madhusudhan Reddy & An. (2012}

Consequently, the

arbitration even

Further, in Aftab Singh and ors. v. Emaar MGF Land Ltd and ors.,
AN A

Consumer case no. 701 of 2015 decided on 13.07.2017, the National
F1INIrTMNARNA

Consumer Disputes Redressal Commission, New Delhi (NCDRC) has

held that the arbitration clause in agreements between the
complainants and builders could not circumscribe the jurisdiction of a
consumer. The relevant paras are reproduced below:

“49. Support to the above view is also lent by Section 79 of the recently

enacted Real Estate (Regulation and Development) Act, 2016 (for short

"the Real Estate Act"). Section 79 of the said Act reads as follows: -

"79. Bar of jurisdiction - No civil court shall have jurisdiction
to entertain any suit or proceeding in respect of any matter

Page 17 of 27
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which the Authority or the adjudicating officer or the

Appellate Tribunal is empowered by or under this Act to

determine and no injunction shall be granted by any court or

other authority in respect of any action taken or to be taken

in pursuance of any power conferred by or under this Act.”
It can thus, be seen that the said provision expressly ousts the jurisdiction
of the Civil Court in respect of any matter which the Real Estate
Regulatory Authority, established under Sub-section (1) of Section 20 or
the Adjudicating Officer, appointed under Sub-section (1) of Section 71 or
the Real Estate Appellant Tribunal established under Section 43 of the
Real Estate Act, is empowered to determine. Hence, in view of the binding
dictum of the Hon'ble Supreme Court in A. Ayyaswamy (supra), the
matters/disputes, which the Authorities under the Real Estate Act are
empowered to decide, are non-arbitrable, notwithstanding an
Arbitration Agreement between the parties to such matters, which, to a
large extent, are similar to the disputes falling for resolution under the
Consumer Act. :

174

56 Consequently, we unhenrarmg.{y re;ect the arguments on behalf of the
Builder and hold that an Arbitration Clause in the afore-stated kind of
Agreements between the Complainants and the Builder cannot
circumscribe the jurisdiction of a Consumer Fora, notwithstanding the
amendments made to Section 8 o, che Arbm'auan Act.”

ility@of a complaint before a

existing arbitration
clause in the builde yer-agreement n'ble Supreme Court in

case titled as M/s Emaa d. V. Aftab Singh in revision

petition no. 26 {OAREM{;. 23512-23513 of
2017 decided o oresaid judgement of
NCDRC and as pro gﬁlﬁugiﬁgﬁﬂmmtmn of India, the
law declared by the Supreme Court shall be binding on all courts
within the territory of India and accordingly, the authority is bound by

the aforesaid view. The relevant paras are of the judgement passed by

the Supreme Court is reproduced below:

“25. This Court in the series of judgments as noticed above
considered the provisions of Consumer Protection Act, 1986 as well
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HARERA

as Arbitration Act, 1996 and laid down that complaint under
Consumer Protection Act being a special remedy, despite there
being an arbitration agreement the proceedings before Consumer
Forum have to go on and no error committed by Consumer Forum
on rejecting the application. There is reason for not interjecting
proceedings under Consumer Protection Act on the strength an
arbitration agreement by Act, 1996. The remedy under Consumer
Protection Act is a remedy provided to a consumer when there is a
defect in any goods or services. The complaint means any allegation
in writing made by a complainant has also been explained in
Section 2(c) of the Act. The remedy under the Consumer Protection
Act is confined to complaint by consumer as defined under the Act
for defect or deficiencies caused by a service provider, the cheap
and a quick remedy has begmprovided to the consumer which is the
object and purpose of ¢ ﬁﬁggced above.”

14. Therefore, in view of the above judgements and considering the

15.

S PR e
provision of the Act, the authority is of the view that complainant is
7" SR\
well within her right to seek a special reme:ay available in a beneficial
&/ =K \%\
Act such as the Consumer Protection Act and RERA Act, 2016 instead
iI—1 A I 120
of going in for an arbitration. Hence, we have no hesitation in holding

AV B By
that this authority has the requisite jurisdiction to entertain the
AN I I V7

complaint and that the dispute does not require to be referred to
‘*l‘i"PE REGY
arbitration necessarily. "*a.._.....-.a-/

-

et Sy s e

Gl Direct the respondent to give 1 possession with complete
registry (i('_liU@? glsﬁéxl\thé conveyance deed on
favour of complainant.

The authority is of the considered view that there is delay on the part

of the respondent to offer physical possession of the allotted unit to

the complainant as per the terms and conditions of the buyer's

agreement dated 22.03.2016 executed between the parties.

Validity of offer of possession

Page 19 of 27
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16.

17.

18.

HARERA

At this stage, the authority would express its views regarding the
concept of 'valid offer of possession'. It is necessary to clarify this
concept because after valid and lawful offer of possession liability of
promoter for delayed offer of possession comes to an end. On the
other hand, if the possession is not valid and lawful, liability of

promoter continues till a valid offer is made and allottee remains

entitled to receive interest fﬂr ;%E{ielay caused in handing over valid
f.'.- "..-f".‘.

following compune &)

i. Possession riﬁg ntferedafter obtair I'%g%ccupatiun certificate;
I b

i, Thesuhjenuw hould b quhaki:apleizn ition;
Jnu be uhcqunﬁr d by unreasonable
: a* e ))

iii. Possession I"' ﬂnhi'
additional de&a@! I | /

In the present matter"tﬁle‘nmp?ggentﬁgsfapplled for the occupation
certificate from the ﬂﬁg’.\f« R g(}d: .2018. There is no
proof on record th;a Eha cate has been granted

and the respﬂndeﬁnt gzﬁl pqtggtfe;‘reg |fh1é Pdsﬂssinr: of the said unit till

now. The respondent shall offer the possession of the unit as
prescribed and shall execute the conveyance deed within prescribed
time on depositing necessary expenses by the complainant.

G.1l. Direct the respondent to pay interest per month at 18% till the
conveyance deed is not executed

In the present complaint, the complainant intend to continue with the

project and is seeking delay possession charges as provided under the
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proviso to section 18(1) of the Act. Section 18(1) proviso reads as

under.

“Section 18: - Return of amount and compensation

18(1). If the promoter fails to complete or is unable to give possession of
an apartment, plot, or building, —

Provided that where an allottee does not intend to withdraw from the
project, he shall be paid, by the promoter, interest for every month of
delay, till the handing over of the possession, at such rate as may be
prescribed.”

19. Clause 8.1 (a) of the flat buye

1atabging nr%F ault, u)
and mmp ied wi

“on the preset possession clause

of the agreemenH A&E Mheen subjected to all
kinds of terms a@TTW@WM and application, and

the complainant not being in default under any provisions of
thisagreement and compliance with all provisions, formalities and
documentation as prescribed by the promoter. The drafting of this
clause and incorporation of such conditions are not only vague and
uncertain but so heavily loaded in favuﬁr of the promoter and against

the allottee that even a single default by the allottee in fulfilling
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formalities and documentations etc. as prescribed by the promoter

may make the possession clause irrelevant for the purpose of allottee
and the commitment date for handing over possession loses its
meaning. The incorporation of such clause in the allotment letter by
the promoter is just to evade the liability towards timely delivery of
subject unit and to deprive the allottee of his right accruing after delay
in possession. This is just tqﬁenxizmnt as to how the builder has

nan : afted such mischievous clause in

Sft'with no option but to sign on the

and obtaining completion. certi

complex. The uyer's agreement is
22.03.2016. The permARE ired on 22.03.2019 in respect
of the said um&u RL&» nmnter has applied
occupation certificate on 03.04.2018 (annexure R-1, page 26 of reply)
to the concerned authority. There is no record available on the paper
book as so show why the occupation certificate has not been granted
by the competent authority even after 3 years from its application

neither the respondent has given valid and specific reasons to justify

this delay. Accordingly the authority keeping in view the above-
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22,

23.

HARERA

mentioned facts considers that the respondent must not have applied
a complete application for grant of occupation certificate and have not
rectified the defects, if any pointed out by the concerned department.
Therefore, as per the settled law one cannot be allowed to take
advantage of his own wrong. Accurdinglly, this grace period of 90 days
cannot be allowed to the promoter at this stage

Payment of delay pussessl charges at prescribed rate of

elay possession charges at the
ection 18 provides that where an

he project, he shall be paid,
delay, till the handing
cribed and it has been
prescribed underirile as been reproduced as

under:

N
Rule 15. Prescribed rate of i nﬂm [Broviso to section 12, section
18 and sub-section (4) and subsection {?j of section 19]

(1)  For the ¥0%égtiap 123 section 18; and sub-
secﬁanﬁq 19, theSinterest at the rate
prescri c"Bank dia”highest marginal cost
of lendi

Fral@;w @Jdﬁ@&ﬁé}k Mm marginal cost of

lending rate (MCLR) is not in use, it shall be replaced by such
benchmark lending rates which the State Bank of India may fix

from time to time for lending to the general public.
The legislature in its wisdom in the subordinate legislation under the

provision of rule 15 of the rules, has determined the prescribed rate of
interest.The rate of interest so determined by the legislature, is
reasonable and if the said rule is followed to award the interest, it will

ensure uniform practice in all the cases.
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24. Consequently, as per website of the State Bank of India ie,

25

26.

27.

https://sbi.co.in, the marginal cost of lending rate (in short, MCLR) as
on date i.e, 10.12.2021 is 7.30%. Accordingly, the prescribed rate of
interest will be marginal cost of lending rate +2% i.e., 9.30%.

The definition of term ‘interest’ as defined under section 2(za) of the
Act provides that the rate of interest chargeable from the allottee by
the promoter, in case of defau ;-shall be equal to the rate of interest

f?-
which the promoter shall be 1+ﬁ1 32’; to pay the allottee, in case of

default. The relevant sectig d below
“(za) "interest” me@n vapgble by the promoter or
the allottee, as
Explanation. —Fa
(i) ottee by the promoter,

b the'rateé of interest which the
gliatteein'case of default;

? the allottee shall be from
int or any part thereof till
here@f and interest thereon is

d thevinterest.payablebythe allottee to the promoter
shall be from ‘the date -w-':--r-*‘f : \-fi defaults in payment to the
promoter till the dateiti

Therefore, mteriﬁ ERE rom the complainants shall
be charged at by the respondent
/promoter whic%%%% to the complainants

in case of delayed possession charges.

(i)

On consideration of the circumstances, the documents, submissions
made by the parties and based on the findings of the authority
regarding contravention as per provisions of rule 28(2), the authority
is satisfied that the respondent is in contravention of the provisions of

the Act. By virtue of clause 8.1 (a) of the flat buyer's agreement
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28.

HARERA

executed between the parties on 22.03.2016, the possession of the
subject apartment was to be delivered within 36 months from the date
of execution of flat buyer’s agreement plus 90 days grace period of
applying and obtaining the occupation certificate in respect of the
group housing complex. Therefore, the due date of handing over
possession is 22.06.2019. The respondent has failed to handover
possession of the subject apartment till date of this order. Accordingly,

T
VTt

J/promoter to fulfil its obligations and

dent/ oroi
AL 5
Sx) :.:4;3-}. 4
S P ot
et

ment. to hand over the possession

t to offer of possession

'He terms and conditions

granted to the project. Hence; thiscprojeet is to be treated as on-going

project and the pﬁwﬂﬁmumble equally to the

builder as well as allottee.

Accordingly, the g\?LaJrlele:ﬂtEg %M contained in section
11(4)(a) read with section 18(1) of the Act on the part of the
respondent is established. As such the complainants are entitled to
delay possession charges at rate of the prescribed interest @ 9.30%
p.a. wef. 22.06.2019 till the handing over of possession as per
provisions of section 18(1) of the Act read with rule 15 of the rules.

Directions of the authority
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29. Hence, the authority hereby passes this order and issues the following

directions under section 37 of the Act to ensure compliance of

obligations cast upon the promoter as per the function entrusted to

the authority under section 34(f):

i

il

il

iv.

The respondent is directed to pay interest at the prescribed rate
of 9.30% p.a. for every month of delay from the due date of
possession i.e. 22.06.2019-ti

the handing over of possession of

ey
the allotted unit afterc n

the cumpetent?ﬂ PR

promoter tﬁﬁeR mgubsequent month as
per rule 16 e rules;
The rate LJrQ QQAM&IE allottee by the

promoter, in case of default shall be charged at the prescribed

rate i.e, 9.30% by the respondent/promoter which is the same
rate of interest which the promoter shall be liable to pay the
allottee, in case of default i.e, the delayed possession charges as

per section 2(za) of the Act.
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v. The respondent shall not charge anything from the complainants

which is not the part of the allotment letter.

30. Complaint stands disposed of.

31. File be consigned to registry.

Vi— " CEm—~—1

(Vijay Kumar Goyal) (Dr. K.K. Khandelwal)
Member .m Chairman
Haryana Real Estate Regulatgry Alithority, Gurugram

Dated: 10.12.2021
J%dgement Uploaded on 25.01. " Pl Al
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