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HARE
1. The present com'pilgl_ntl .#}EEdJ 02:09.2021 has been filed by the
cumplainants/allc;ﬁée;'i; Form CRA under section 31 of the Real Estate
(Regulation and Development) Act, 2016 (in short, the Act) read with
rule 28 of the Haryana Real Estate (Regulation and Development) Rules,

2017 (in short, the Rules) for violation of section 11(4)(a) of the Act

wherein it is inter alia prescribed that the promoter shall be responsible
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for all obligations, responsibilities and functions to the allottee as per

the agreement for sale executed inter se them.

Since, the buyer’s agreement has been executed on 16.05.2013 i.e. prior
to the commencement of the Act ibid, therefore, the penal proceedings
cannot be initiated retrospectively. Hence, the authority has decided to
treat the present complaint as an application for non-compliance of
statutory obligation on part: a{ ﬁrz mmuter}respundent in terms of

section 34(f) of the Act ibid. 4.1 A

rl'l

Project and unit relatad dq’ﬁéj,

!an\{ ’, \a‘
The particulars of t]:rg prumﬁ'ﬁ.eta\ e consideration, the

amount paid by the complainants, data of ﬂruynsed handing over the

possession, delay period, if any, have beén detalled in the following

tabular form: SO
S. No. | Heads
1 Project name:and;lucatjan B
2. Project area = .
3. Nature of the project * | 7/ ['Gro pﬁuﬁfg'@lnn}r
4, DTCP license no. and Mdihr “?s of 2012 dated 31.07.2012
status Valid/renewed up to 30.07.2020
5. Name of licensee Kamdhenu Projects Pvt. Ltd. and another
C/o Emaar MGF Land Ltd.
6. HRERA registered/ not registered | Registered vide no. 36(a) of 2017 dated|
05.12.2017 for 95829.92 sq. mtrs.
HRERA registration valid up to | 31.12.2018
HRERA extension of | 01 of 2019 dated 02.08.2019
registration vide
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Extension valid up to 31.12.2019
7. Occupation certificate granted | 30.05.2019
o [annexure R8, page 136 of reply]
8. Allotment letter dated 28.01.2013
[annexure P1, page 32 of complaint]
9. Unit no. GGN-09-0902, 9t floor, building no. 09
[annexure P2, page 48 of complaint]
10. Unit measuring 1650 sq. ft.
.| [Page 48 of complaint]
11 Date of execution of ‘buy “s'| 16,05.2013
agreement .::-:., J [annexure P2, page 45 of complaint]
12. | Payment plan %0 [Construction linked payment plan
A ,'r{ 1 [PEFE.?Q of complaint]
K Total consid n_.as" per | Rs.1,26,64,345/-
statement muntm dated
20.09.2021 atpage 132 of reply |
14. Total amm - the RS,_I.E?,M,?SQ,’ -
complainan ts-as per stat ﬁm‘lt
of account kY
page 134 0 I_ YA
15. | Date of startiof ¢ 14.06:2013
P*‘-‘rstatemen dceonntidated | - o ‘P’} |
20.09.2021 at page 1820 VAR
16. |Due date of d 14.06.2016
possession as pe
{;funmt;s?:nr 4 . '[Nnte' Grace _permd is not included]
constructio »-.{1;4 06.2013) +
grace peri !as, for |
applying 1?1:! tafmﬁg
completion cerﬂﬁcatej
occupation  certificate  in
respect of the unit and/or the
project.
[Page 61 of complaint]
17, Date of offer of possession to | 31.05.2019
the complainants [annexure R11, page 143 of reply]
18. Unit handover dated 31.07.2019
[annexure R12, page 149 of reply]
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‘ 19. Conveyance deed executed on | 28.08.2019
[annexure R13, page 150 of reply]
20. Delay in handing over | 3 years 1 month 17 days
possession w.e.f. 14.06,2016 till
31.07.2019 i.e. date of offer of
possession (31.05.2019) + 2
months
B. Facts of the complaint
4. The complainants made the fulluwing submissions in the complaint:

i.

That somewhere in mid q{,‘%ﬁﬂ the respondent through its
business development aﬂﬁg%;e appruached the complainants
with an offer to invest and hﬁy a ﬂi‘lﬂm the proposed project of
respondent. On 28.08. Zm»thexbr?{ﬁl‘ain\h{nts had a meeting with
the responden}'where the re (poﬁdent tiwd the project details
and hlghhghte;l !the amLm\ﬁes of fﬁe prnjjﬁr:t like Joggers Park,
Joggers Track, Tose garc{En 15 éwirg.r{mg ﬁou! amphitheater and
many more. Relying on thes? Qietaﬂs,rfﬁe complainants enquired
about the availability Gfﬂat on 9‘“ ﬂnar in L er 9 which was a unit

consisting area of 1650 sq. ftﬁ‘iwg?ﬂs
that the respondent has aj}e%dy.:.p,fgcﬁssad the file for all the
F N | A L

d to the complainants

necessary sanctions and approvals from the appropriate and
concerned authorities for the development and completion of said
project on time with the promised quality and specification. The
respondent had also shown the brochures and advertisement
material of the said project to them and assured that the allotment

letter and builder buyer agreement for the said project would be
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it

issued to them within one week of booking. The complainants,
relying upon those assurances and believing them to be true,
booked a residential flat bearing no. 0902 on 9 floor in tower no.
9 in the said project measuring approximately super area of 1650
sq. ft. Accordingly, they paid Rs. 7,50,000/- as booking amount on
28.08.2012,

Thaton 28.01.2013, appm‘@ﬁggy after 5 months, the respondent
issued a provisional allﬁ#&ﬁfléner containing very stringent and
biased contractual tefms w’iuch are illegal, arbitrary, unilateral and
dlscr:mmatar; 1; rytute_ila‘t_zq;use every clause was drafted in a
one-sided Wﬂ and 4 single breach of unilateral terms of

‘ .l' ~ |
provisional ‘am:»l&ment letter by mmplamants will cost them

Al
forfeiture of 1&% qf Lig ct‘mméeratmn value of unit. Respondent
exceptionally 1nqreasie::l ‘l:he ngt‘ qusﬁeratlon value of flat by
adding EDC, IDC a;d Pln-Cfand when complainants opposed the
unfair trade graqtic@%ofﬁuﬂdent, they were informed that EDC,
IDC and PLC ar&]ust l;.he government levies, and they are as per the
standard rules of gove:nméﬁt Further the delay payment charges
will be imposed @ 24% which is standard rule of company and
company will also compensate at the rate of Rs. 7.50/- per sq. ft.
per month in case of delay in possession of flat by company.
Complainants opposed these illegal, arbitrary, unilateral and

discriminatory terms of provisional allotment letter but there was
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iv.

no other option left with them because if they stop the further
payment of installments then in that case, respondent may forfeit
15% of total consideration value from the total amount paid by the
complainants. Thereafter, on 16.05.2013, the buyer’s agreement
was executed on similar illegal, arbitrary, unilateral and
discriminatory terms narrated by respondent in provisional
allotment letter.

That as per the ciauséfi!- - of '”' __" said buyer’s agreement dated

16.05.2013, the respundent had agre-ecl and promised to complete
o ;—t—n' * »
the construction of the sald ﬂat £ddahv&r its possession within a

period of 36 months with a ﬁv& [5} mbrﬁ:s grace period thereon
from the date uf start of cunstructlon *'T’H& proposed possession
date as per buyer's agreéme&t wy%em 14.06.2016. However,

the respondent’ ha%‘hé'éakngﬁ_me ! f said buyer’s agreement

.I

and failed to fulfill its ﬁhhgaﬂm;‘s and has not delivered possession
of said flat within the agfe@ :;ém__. %%e {éﬁﬁhe buyer’s agreement.
That from the date of huuking-Zé.ﬂB.Z,DiZ aﬁd till 31.05.2019, the
respondent had raised virious demands for payment of
installments towards sale consideration of the said flat and the
complainants have duly paid and satisfied all those demands as
agreed in the flat buyer’s agreement without any default or delay
on their part and had also otherwise fulfilled their part of

obligations as agreed in the flat buyer's agreement. The

Page 6 of 39



HARERA
wets st GURUGRAM Complaint No. 3296 of 2021

complainants were and have always been ready and willing to
fulfill their part of agreement, if any pending,

v. That as per the statement dated 31.07.2021, issued by the
respondent, the complainants have already paid Rs.1,27,05,642/-
towards total sale consideration and applicable taxes as demanded
by the respondent from time to time and now nothing is pending
to be paid on the part of cqmplainants Although, the respondent

charged Rs.1,12,576/- qﬁﬁ@m the complainants.

vi. That the possession was Lnﬂ'ereg‘ by respundent through letter
“Intimation of }'0/&5513117_:__ |

offer of pnssgssioﬁ because rESpnndent had offered the possession
|

with strmgeht&mdﬁ:’?n itlﬂ pay ﬁerp?m gmnunts which were never
part of agreement At the time of offer of possession, builder did
not adjust the dqlay pena.l;y for delayed possession. Respondent
demanded Rs.1,44,540/~-towards two-year advance maintenance
charges Fmr%—eﬁmﬁ k\%ﬁich was never agreed under the
buyer’s agreement and re Eent ajsu demanded a lien marked
FD of Rs. 3, 23 '246,’ nn prefext of future liability against HVAT
which are also unfair trade practice. The respondent demanded
Rs.4,44,240/- towards e-stamp duty and Rs.50,000/- towards

registration charges of above said unit in addition to final demand

raised by respondent along with offer of possession. The
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vii.

viii.

ix.

respondent gave physical handover of aforesaid property on
31.07.2019.

That after taking possession of flat on 31.07.2019, the
complainants also identified some major structural changes which
were done by respondent in project in comparison to features of
project narrated to them on 28.08.2012 at the office of respondent.
The area of the central park wastuld 8 acres but in reality, it is very

es; respondent-built car parking

r?pandent charged PLC of
Rs.4,95,000/- ﬁ'om t‘he Q’m %Q the pretext of Central
Park. Respondent did many st‘ructura‘l cﬁauges and cut down on

the internal features of the pm]Er:t baseﬂ on whlch the respondent
sold this flat to the cumplallﬁnts aﬂLl d%h‘:ﬁ;uyers of this project.

That on 25.06.2019, mmplam]an"ttspé;;hnmmlly informed the
respondent that trhe resp;an%;ﬂ: T; creating anomaly by not

'S nl@&*@ssessinn charges at the

rate of interest specaﬁed as pentri Aﬂi!. The complainants made it

clear to the respundent that if it does not compensate the

cumpensatingﬂ% qﬁmp aine

complainants at the same rate of interest then the complainants
will approach the appropriate forum to get redressal.

That the respondent has acted in a very deficient, unfair, wrongful,
fraudulent manner by not delivering the said flat within the agreed

timelines as agreed in the buyer’s agreement and otherwise. That
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on 31.05.2019, there has been total delay of 3 years. The cause of
action accrued in the favour of the complainants and against the
respondent on 28.08.2012 when the said flat was booked by the
complainants, and it further arose when respondent
failed /neglected to deliver the said flat on proposed delivery date.
The cause of action is continuing and is still subsisting on day-to-

day basis.

The complainants are §eeklng§ﬁ‘e [’bllowmg relief:

i

ii.

Reply filed by the E §

Direct the regiqnq;ﬁtﬁa pay* ilitt?reﬁl: at the applicable rate on
account of delgy in offering possession on the amount paid by the
complainants:as sale caﬁfsf‘i'de}atiu; of the said flat from the date of
payment till 'ﬂﬁ &ﬁ: i'?f d}élivbr}iiuf possession.

Any other I‘Ell&f?\W\aér cyf directmn wﬁu:h this hon’ble authority
may deems fit ant?"ﬁrﬁﬁ?f Qﬁiﬂﬂeﬁng the facts and circumstances

of the present cmn mta-a.,. _w

L4
o e
i a’
| Y

The respondent ti-a_ij_.“ﬂamés’geld_ﬁie_ campléint'un the following grounds:

That present complaint is based on an erroneous interpretation of
the provisions of the Act as well as an incorrect understanding of
the terms and conditions of the buyer's agreement dated
16.05.2013. That the provisions of the Act are not retrospective in
nature. The provisions of the Act cannot undo or modify the terms

of an agreement duly executed prior to coming into effect of the
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11.

i,

Act. It is further submitted that merely because the Act applies to
ongoing projects which are registered with the authority, the Act
cannot be said to be operating retrospectively. The provisions of
the Act relied upon by the complainants for seeking interest cannot
be called in to aid in derogation and ignorance of the provisions of
the buyer's agreement. The iﬁterest is compensatory in nature and
cannot be granted in derogation and ignorance of the provisions of
the buyer’s agreement. It is iurther submitted that the interest for
the alleged delay demande

e i

scope of the buyer's agree:ﬁé?ﬁgﬂ%h& complainants cannot demand

ithe complainants is beyond the

any interest or cunip&qsa'_ or ""eml the terms and conditions

incorporated in the buyeﬁs’agr&e’mem% 2 }

That the cnmp]qlnants wqe an apph mli form applied to the
respondent for provisional ﬁlh:lmént Qfa unit in the project. The
complainants, in pursuance of the afnresalfl application form, were
allotted an independent unit bear{ng no. GGN-09-0902, located on
the 9% floor, in the project vlaa provisional allotment letter dated
28.01.2013. The complainants consciously and willfully opted for
a construction linked plan for Fefittafice of the sale consideration
for the unit in question and further represented to the respondent
that they shall remit every installment on time as per the payment
schedule. The respondent had no reason to suspect the bonafide of

the complainants and proceeded to allot the unit in question in

their favor.

That thereafter, buyer's agreement dated 16.05.2013 was executed

between the complainants and the respondent. The complainants
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iv.

were irregular in payment of instalments. The respondent was
constrained to issue reminders and letters to the complainants
requesting them to make pavment of demanded amounts. Payment
request letters, reminders etc, had been got sent to the
complainants by the respondent clearly mentioning the amount
that was outstanding and the due date for remittance of the
respective amounts as per the schedule of payments, requesting
the complainants to timely. .di,scharge their outstanding financial
liability but to no avail. W of account dated 20.09.2021 as
maintained by the respﬂﬁc(éﬁt’in due course of its business depicts

the delay in remlttance Df*mﬂﬂus payments by the complainants.

That the cumplarrpnts ca'nsduuﬁly and maliciously chose to ignore
the pa}*ment’ rgquest i.etters and reminders issued by the
respondent | dﬁdﬁ ﬂaute 1n rllakmg timely payments of the
instalments vﬂﬁch ;{vas ! eSsenthI crucial and an indispensable
requirement und{f ﬂae buyer &agteelnent. Furthermore, when the
proposed allottees ﬂmmﬁr payments as per schedule
agreed upon, the failure has a cascading effect on the operations
and the cost for prn?:??elr execution of the project increases
exponentially and further causes enormous business losses to the
respondent. The complainants chose to ignore all these aspects and
wilfully defaulted in making timely payments. It is submitted that
the respondent despite defaults of several allottees earnestly
fulfilled its obligations under the buyer's agreement and
completed the project as expeditiously as possible in the facts and
circumstances of the case. Therefore, there is no equity in favour of

the complainants.
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vi.

That clause 14(b)(v) of the buyer’s agreement provides that in the
event of any default or delay in payment of instalments as per the
schedule of payments incorporated in the buyer’s agreement, the
time for delivery of possession shall also stand extended. It is
submitted that the complainants have defaulted in timely
remittance of the instalments and hence the date of delivery option
is not liable to be determined in the manner sought to be done by
the complainants. The mmaﬂmnants are conscious and aware of
the said agreement and heg?pﬁﬂad the present complaint to harass
the respondent and camquzﬁﬁrespnndent to surrender to their
illegal demands. It is suhmittﬁfi\ that 'the filing of the present
complaint is nothing but-&nabme afﬂpe,pl"pcess of law.

That despite there beinga nurhber of d\ef%;é;ers in the project, the
respondent itself infused fuﬁds intu the pmject and has diligently
developed the prujett in quasnén T@lgtlré;pondent had applied for
occupation certiﬁdate on MQ.;B“ Tﬁe occupation certificate
was thereafter issuéd- in. Fm;uur ‘of the respondent vide memo
bearing no. ZP-835/AD(RA)/2018/13010 dated 30.05.2019. It is
pertinent to note that once aﬂ;"aﬁpllcéﬁ’df; Ifi::r grant of occupation
certificate is submitted for approval in the ffice of the concerned
statutory authority, the respondent ceases to have any control over
the same. The grant of sanction of the occupation certificate is the
prerogative of the concerned statutory authority over which the
respondent cannot exercise any influence. As far as the respondent
is concerned, it has diligently and sincerely pursued the matter
with the concerned statutory authority for obtaining of the

occupation certificate. No fault or lapse can be attributed to the
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vii.

viii.

respondent in the facts and circumstances of the case. Therefore,
the time period utilised by the statutory authority to grant
occupation certificate to the respondent is necessarily required to
be excluded from computation of the time period utilised for

implementation and development of the project.

That the construction of the project/allotted unit in question
already stands completed and the respondent has already offered
possession of the uml‘:-in question to the complainants.

A Lk‘".
Furthermore, the prn;e%éf the respondent has been registered

under the Actand tpe”tuleﬁ ﬁ;ri;trauun certificate was granted by
the Haryana I}éab ry ;Authority vide memo no.
HRERA- 139/é§17ﬂ2294%&’ﬁ$ 12:2017. That the respondent
had applied fdr e?;tensaplimf the registration and the validity of the
registration . ch‘]‘t‘.lﬁcate as. eﬂended till 31.12.2019. However,
since the re\sﬁon‘ﬂeiit 1as deiwered possession of the units
comprised in thmlex;in part of the project, the registration of the

same has not been extende;l thereafter.

That the cuﬁpﬁlﬁt }v{re“%aﬁ&?eﬂ possession of the unit in
question thruugh IEEF.E{ of offer of pnssessiun dated 31.05.2019

and subseﬂu&ﬁih’emmder Nefter dated 04.07.2019. The

complainants were called upon to remit balance payment

including delayed payment charges and to complete the necessary
formalities/documentation necessary for handover of the unit in
question to the complainants. However, the complainants
approached the respondent with request for payment of

compensation for the alleged delay in utter disregard of the terms
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1X.

and conditions of the buyer's agreement. The respondent
explained to the complainants that they are not entitled to any
compensation in terms of the buyer’s agreement on account of
default in timely remittance of instalments as per schedule of
payment incorporated in the buyer’s agreement. The respondent
earnestly requested the complainants to obtain possession of the
unit in question and further requested the complainants to execute
a conveyance deed in -réé;p&;t;._nf the unit in question after

$i T el
el

S regarding delivery of possession.

completing all the forrﬁq

However, the cﬂmpiama’tits .a
f/ -\4-

just and fair requasts D? th# ,ngﬂpnﬂ_ent and threatened the

ot pa}f any heed to the legitimate,

respondent with institution of umva?‘tantéﬂ litigation.

That the respondent has paidan amount uf:f«‘.;s. 74,940 /- on account
of anti-profiting to the camplainarfts 'Htutzliérmure, an amount of
Rs.1,360/- has been credited by thé res yndent to the account of
the complainants on amauntof»’ﬁ&:ly’? ent Rebate (EPR). The
aforesaid amounts have b,eeu,a.ccepted by the complainants in full
and final satiﬂfaﬁun*nfmf& evances. Without prejudice
to the rights of the resp‘fm’ﬂe ﬁeﬂ iftterest if any has to be
calculated only on | the— amounts / deposited by the
allottees/complainants towards the basic principle amount of the
unitin question and not on any amount credited by the respondent,
or any payment made by the allottees/complainants towards

delayed payment charges or any taxes/statutory payments etc.

That after receipt of the aforesaid amount, the complainants

approached the respondent requesting it to deliver the possession
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Xii.

of the unit in question. A unit handover letter dated 31.07.2019
was executed by the complainants, specifically and expressly
agreeing that the liabilities and obligations of the respondent as
enumerated in the allotment letter or the buyer's agreement stand
satisfied. No cause of action has arisen or subsists in favour of the

complainants to institute or prosecute the instant complaint.

That after execution of the unit handover letter dated 31.07.2019
and obtaining of pnsseaﬁon ‘of the unit in question, the
complainants are left wiﬁ%no right entitlement or claim against
the respondent. It sft;:'gg %"“ghhghted that the complainants
have further Exﬂcuted}‘ﬂ ubnvayance deed dated 28.08.2019 in
respect of tl,m np*it in ﬁueﬂidh The transaction between the
complainants and the resgwndent stands concluded and no right or
liability can Ii'e ass&rted by the respondent or the complainants
against the nther It is pertinent to take into reckoning that the
complainants h%vé’ubtﬁmed possessionof the unit in question and
have executed cnn:ﬂ?yﬂ&gfﬂéaém respect thereof. The instant

complaint is ﬁgﬁ)ﬁﬁ%:s@@)@rb@ss of law.

a4 J;- A9 W
That several alluttees including the complainants, have defaulted

in timely remittance c;flkpayment of installments which was an
essential, crucial and an indispensable requirement for
conceptualisation and development of the project in question.
Furthermore, when the proposed allottees default in their
payments as per schedule agreed upon, the failure has a cascading
effect on the operations and the cost for proper execution of the

project increases exponentially whereas enormous business losses
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befall upon the respondent. The respondent, despite default of
several allottees, has diligently and earnestly pursued the
development of the project in question and has constructed the
project in question as expeditiously as possible. It is submitted that
the construction of the tower in which the unit in question is
situated is complete and the respondent has already offered
possession of the unit in question to the complainants. Therefore,
there is no default or lapse ou the part of the respondent and there

in no equity in favour of the complainants. Thus, it is most

1{"\:‘-{‘- ':.".,
respectfully submitted th‘af‘t

esent application deserves to be

dismissed at themerythﬁ.sﬁcﬂ&. ’{ > N\
_ ._ P "r{“\‘"l
E. ]urisdicdunufmeanthuritf = _.__;_ \1 f"'

7. The authority ubsenred that it has t?rr:ﬁonzgl @ ivei] as subject matter

jurisdiction to adjudicate thepraseﬂt camp']ﬁ'l_t for the reasons given

below. AR LSS/

_\_‘l'

E.I Territorial jurisdiction

8. As per notification fo. 1;92?3@1%?%%@&& 14.12.2017 issued by
Town and Country Flanmng Depar‘tment, Haryqna the jurisdiction of
Real Estate Regulatory Authur:ty Gurugram shall be entire Gurugram
District for all purpose with offices situated in Gurugram. In the present
case, the project in question is situated within the planning area of
Gurugram District, therefore this authority has complete territorial

jurisdiction to deal with the present complaint.
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10.
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E.Il Subject-matter jurisdiction

Section 11(4)(a) of the Act provides that the promoter shall be
responsible to the allottee as per agreement for sale. Section 11(4)(a) is

reproduced as hereunder:

(4) The promoter shall-

(a) be responsible for all obligations, responsibilities and functions
under the prawsiam this Act or the rules and regulations
made thereunder ﬂr:bﬂmdfﬂnees as per the agreement for
sale, or to the associ | of allottees, as the case may be, till the
conveyance of all gpdr’tfnent.s plots or buildings, as the case
may be, to the. qlbrm ar the common areas to the association
of allottees pr thecompetent authority, as the case may be;

Section 34- Funphunsofthemﬁ'

34(f] of 1 "&;4& provides to ensure compliance of the obligations cast
upon the pro g&;’ the allottees and the real estate agents under this Act
and the rules an egu.*agpn:ﬁnade thereunder;

So, in view of the g\ﬁ?v‘lamns 0}’ the Act quoted-above, the authority has
complete jurisdictfﬁ-}'i?ﬂ‘i:ﬁ"«q_ cide Ithe + complaint regarding non-
compliance of uhligatiunﬁ:byfﬂlﬁ'ﬁmhmter as per provisions of section

by the ad]udtcatmg ';Jfﬁ-cer 1f pursued by the complainants at a later

stage.
Findings on the objections raised by the respondent

F.I Objection regarding jurisdiction of authority w.r.t. buyer’s
agreement executed prior to coming into force of the Act and
provisions of the Act are not retrospective in nature

The respondent raised an objection that the provisions of the Act are

not retrospective in nature and the provisions of the Act cannot undo or
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modify the terms of an agreement duly executed prior to coming into
force of the Act. The authority is of the view that the Act nowhere
provides, nor can be so construed, that all previous agreements will be
re-written after coming into force of the Act. Therefore, the provisions
of the Act, rules and agreement have to be read and interpreted
harmoniously. However, if the Act has provided for dealing with certain
specific provisions/ situation i_q:;é;éj?reg;iﬁc;’parﬁcular manner, then that

Fo “‘:'-"'"-:5','5“
situation will be dealt with [ﬁ;’%ﬁ&tﬁanc& with the Act and the rules

Vel A
S irj}w.%’z "
after the date of coming into force of the-Act and the rules. Numerous
208 NG A

provisions of the Act savel'the"_gﬁ'{iﬁﬂﬂﬁﬁf..ﬁ the agreements made

between the buyers and sellers. Thf.!_.__said cc}hitéhﬁnn has been upheld in
' | ™ )

the landmark judgment of 'Ne;&}kqmﬁl R’frq_l ( r&.fuburban Pvt. Ltd. Vs.
UOI and others. (W.P 2737 032%1 7) which provides as under:

. I L7 &/

"119. Under the provisions. i Seclﬁoﬂ" 18 the delay in handing over the
possession would-be' countéd'from~the date mentioned in the
agreement for sale entered-into by the promoter and the allottee
prior to its registrationunder RE: "Ugder;ﬂze provisions of RERA,
the promoter is given a ,l‘hcr'h‘@"fa revise the date of completion of
project and declare the same under Section 4. The RERA does not
contemplate rewriting of contract between the flat purchaser and
the promater.... ! 21/ I\

122.  We have already discussed that above stated provisions of the RERA
are not retrospective in nature. They may ta some extent be having
a retroactive or quasi retroactive effect but then on that ground the
validity of the provisions of RERA cannot be challenged. The
Parliament is competent enough to legislate law having
retrospective or retroactive effect. A law can be even framed to affect
subsisting / existing contractual rights between the parties in the
larger public interest. We do not have any doubt in our mind that the
RERA has been framed in the larger public interest after a thorough
study and discussion made at the highest level by the Standing
Committee and Select Committee, which submitted its detailed
reports.”
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12. Also, in appeal no. 173 of 2019 titled as Magic Eye Developer Pvt. Ltd.

Vs. Ishwer Singh Dahiya, in order dated 17.12.2019 the Haryana Real

Estate Appellate Tribunal has observed-

“34. Thus, keeping in view our aforesaid discussion, we are of the
considered opinion that the provisions of the Act are quasi

retroactive to some extent in nperatmn .:md Mﬂﬁgﬂpﬂ&mﬂﬂuﬂg

Hence in case of delay in the offer/delivery of possession as per the
terms and conditions of rhle qgreement for sale the allottee shall be
entitled to the m y

one sided, unfair and uni :'-"_-'=-- 0 ,=,,,f. e rate of compensation mentioned

e i

in the agreement fars"" ale i; ﬁrb e to be :gnared

rﬁ’& LtseTl',‘Further it is noted that the

builder-buyer agre;en{ents ha i beeri executed in the manner that there

is no scope left tmﬂ;e ‘béh:bﬂ:e 1;0 negbtlate ahy nf the clauses contained

therein. Therefurexthﬁ aﬁﬁw ty is uf the wew that the charges payable

N M,
under various heads shéi& payahie as per the agreed terms and

conditions of theH eat subjact to the condition that the

ansfpérmmsmns approved by the

-

respective depam;}mgsfcumpé;em authorities and are not in

same are in acco

contravention of the Act, rules and regulations made thereunder and

are not unreasonable or exorbitant in nature.
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HARERA

F.Il Objection regarding exclusion of time taken by the competent
authority in processing the application and issuance of occupation
certificate

As far as contention of the respondent with respect to the exclusion of
time taken by the competent authority in processing the application and
issuance of occupation certificate is concerned, the authority observed
that the respondent had applied for grant of occupation certificate on
31.12.2018 and  thereafter A ____de memo no. ZP-835-

F Y i 2

AD(RA)/2018/13010 dated EOﬂﬁ?ﬂﬁQ the occupation certificate has

been granted by the competént a

i __‘* y.under the prevailing law. The

authority cannot be-a stlﬁ!i{fspeﬁ;im‘h?g the deficiency in the
application submitted by the f;nt:hmnter. for issuance of occupancy
certificate. It is evident from tﬂex uccup‘atmn certificate dated
30.05.2019 that an mcumplete applztatiém:fu?‘grant of OC was applied
on 31.12.2018 as fire NOC from the cumpetent authority was granted
only on 19.03.2019 whlch mgubmenf{ the filing of application for
occupation certificate. Also, the. CI?fEﬁEﬁleeﬁl HSVP, Panchkula has
submitted his I‘EQUISItE repurt n respgct of the said project on
22.03.2019. The District Town Plaﬁne‘r G?)r;.('éﬁam and Senior Town
Planner, Gurugram has submitted requisite report about this project on
19.04.2019 and 22.04.2019 respectively. As such, the application

submitted on 31.12.2018 was incomplete and an incomplete

application is no application in the eyes of law.
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15. The application for issuance of occupancy certificate shall be moved in
the prescribed forms and accompanied by the documents mentioned in
sub-code 4.10.1 of the Haryana Building Code, 2017. As per sub-code
4104 of the said Code, after receipt of application for grant of
occupation certificate, the competent authority shall communicate in
writing within 60 days, its decision for grant/ refusal of such permission
for occupation of the building___-_i_f;i}.il?grm BR-VIL In the present case, the

lication for occupation certificate only

respondent has completed i
on 22.04.2019 and cmpe%ueuﬁly tha concerned authority has granted
occupation r:emfic.ata on 30.05.2019. :['heref{}re in view of the
deficiency in the E‘ald,applicéifun dated 31.12.2018 and aforesaid
reasons, no delay uragrantl_ng lpccqpahun certificate can be attributed to

the concerned statutory authurlty
1'r A i ' | i N+

F.IIl Whether signlughof%-hand over letter or indemnity-cum-
undertaking at the’Hm,_ﬁq_ possession extinguishes the right of the
allottee to claim dela pas’s"é“ssfun charges.

16. The respondent cgn%n} tl{a%at‘he@r@uftaking possession of the
subject flat vide unit; hand, over  letter dated 31.07.2019, the

complainants had Eérﬁﬁé& tﬁéﬁtéélves to be fully satisfied with regard
to the measurements, location, direction, developments et cetera of the
unit and also admitted and acknowledge that they do not have any claim
of any nature whatsoever against the respondent and that upon
acceptance of possession, the liabilities and obligations of the

respondent as enumerated in the allotment letter/buyer’'s agreement,
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stand fully satisfied. The relevant para of the unit handover letter relied

upon reads as under:

“The Allottee, hereby, certifies that he / she has taken over the peaceful and
vacant physical possession of the aforesaid Unit after fully satisfying
himself / herself with regard to its measurements, location, dimension and
development etc. and hereafter the Allottee has no claim of any nature
whatsoever against the Company with regard to the size, dimension, area,
location and legal status of the aforesaid Home.

Upon acceptance of possession, the liabilities and obligations of the
Company as enumerated in the allotment letter/Agreement executed in
favour of the Allottee stand satisfied. "

e
T

the indemnity-cum-undertaking

17. At times, the allottee is askégli -'
RS

before taking possession. The/ ?m

: O
cherished dream home and now

§

have waited long for their

L W
/hen it

o

vhi %!y for possession, they
j& ) Te==S
either have to sign the indemnity-cum-undertaking and take possession
. e ~ ) S ".
or to keep struggling with thé‘pf"cimI_teé;if.iqsdﬁﬁihity-cum-undertaking
is not signed by them. Such an unﬂef_takijn_gf iﬁr}émnit}r bond given by a
person thereby giving up their valua'l{[é: r‘féht"s must be shown to have
w'E ReGVY”
been executed in a free atmosphere and should not give rise to any

; .. 1'% & .I -, E B - - . =
suspicion. If a Sllg}!t%t oﬂ;:la?lzt a%ﬁfs%@ih&md of the adjudicator
h "
that such an agreemlent w?mm cE;tgr‘l ?{l jar atmosphere free of

e’ A |\ \_7 /A v ? .
doubts and suspicions, the same would be deemed to be against public
policy and would also amount to unfair trade practices. No reliance can
be placed on any such indemnity-cum-undertaking and the same is
liable to be discarded and ignored in its totality. Therefore, this

authority does not place reliance on such indemnity-cum-undertaking.

To fortify this view, the authority place reliance on the NCDRC order
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dated 03.01.2020 in case titled as Capital Greens Flat Buyer

Association and Ors. Vs, DLF Universal Ltd., Consumer case no. 351
of 2015, wherein it was held that the execution of indemnity-cum-

undertaking would defeat the provisions of sections 23 and 28 of the
Indian Contract Act, 1872 and therefore would be against public policy,

besides being an unfair trade practice. The relevant portion of the said

judgment is reproduced here;n.balgwl

Ll
“Indemnity-cum-undertaking.. -

30. The developer, wﬁ{ﬂk“_ﬁ 2ring possession of the allotted flats insisted
upon execution’of the inden ity-cum-undertaking before it would
give possessjﬁ:_rﬁgf Ebe'ﬁffo;gﬂd flatsita the concerned allottee.

Clause 13‘/ of the said* indemnity-cum-undertaking required the
allottee to confirm and acknowledge that by accepting the offer of
passessl'tﬁl._"ﬁefvmufd have no further demands/claims against the
company. of any nature, whatsoever, It is. an admitted position that
the executiol g{ff e uni erﬁikfﬁg in the' farmat prescribed by the
' quisite condition, for the delivery of the

arty, in my opinion, could not have insisted

upon clause 13 of [;Emﬂ@'{gum-andeﬁakmg. The obvious
purpose behfna"su;ﬂ anu rtaking was to deter the allottee from

making any claim | | ‘the developer, including the claim on

account @ delay in-delivery of possession and the claim on
account of t §dn’ the allottee may find in the
apartme e f such an undertaking would defeat the

provisions of Section 23 and 28 of the Indian Contract Act, 1872 and
therefore would be against public policy, besides being an unfair
trade practice. Any delay solely on account of the allottee not
executing such an undertaking would be attributable to the
developer and would entitle the allottee to compensation for the
period the possession is delayed solely on account of his having not
executed the said undertaking-cum-indemnity.”

possession.

18. The said judgment of NCDRC was also upheld by the Hon'ble Supreme
Court vide its judgement dated 14.12.2020 passed in civil appeal nos.
3864-3889 of 2020 against the order of NCDRC.
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19. It is noteworthy that section 18 of the Act stipulates for the statutory
right of the allottee against the obligation of the promoter to deliver the
possession within stipulated timeframe. Therefore, the liability of the
promoter continues even after the execution of indemnity-cum-
undertaking at the time of possession. Further, the reliance placed by
the respondent counsel on the language of the handover letter that the

allottees had waived off their rjghﬁ b_-,r signing the said unit handover

'lm-l"

letter is superficial. In this r:unte:;tpjt 15 appropriate to refer case titled
H\ ""1. .l-.._,l.

Sl

as Mr. Beatty Tony Vs. Prestige Estaf:e Eru]ects Pvt, Ltd. (Revision
petition no.3135 nf Zblﬂatem ), wherein the Hon'ble

. J.n..-F-

NCDRC while rejeﬂhng the argu' ents a_f'(lhe promoter that the

lI\

possession has since been ac:ce p e hﬁnot? pt?test vide letter dated
"!I r

23.12.2011 and buﬂder stands d df its liabilities under

agreement, the allntbee r.:annat lﬂ; ahd‘ige*& to clatm interest at a later

date on account of delay in handing over of the possession of the

. _ | B A
® } ! - - .. - ! 4
apartment to him, held as under: L ANOH

"The learned counsel for the, uppagffe"pddfesmbmm that the complainant
accepted possession of the apartment on 23/24. 12.2011 without any
protest and therefore cannot be permitted to claim interest at a later date
on account of the alleged delay in handing over the possession of the
apartment to him. We, however, find no merit in the contention. A perusal
of the letter dated 23.12.2011, issued by the opposite parties to the
complainant would show that the opposite parties unilaterally stated in
the said letter that they had discharged all their obligations under the
agreement. Even if we assume on the basis of the said printed statement
that having accepted possession, the complainant cannot claim that the
opposite parties had not discharged all their obligations under the
agreement, the said discharge in our opinion would not extend to payment
of interest for the delay period, though it would cover handing over of
possession of the apartment in terms of the agreement between the
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parties. In fact, the case of the complainant, as articulated by his counsel
is that the complainant had no option but to accept the possession on the
terms contained in the letter dated 23.12.2011, since any protest by him or
refusal to accept possession would have further delayed the receivin g of the
possession despite payment having been already made to the opposite
parties except to the extent of Rs. 8,86,736/-. Therefore, in our view the
aforesaid letter dated 23.12.2011 does not preclude the complainant from
exercising his right to claim compensation for the deficiency on the part of
the opposite parties in rendering services to him by delaying possession of

the apartment, without any justification condonable under the agreement
between the parties.”

20. The said view was later reaff‘rmed b}r the Hon'ble NCDRC in case titled

as Vivek Maheshwari Vs. M GF Land Ltd. (Consumer case no.

1039 of 2016 dated 26. 04—.2%?@}1#}1&2111 it was observed as under:
A o

7. It would thus b&ﬁ ﬁsmmpjamanrs while taking possession
in terms of the @ ire ted !gpt;dover letter of the OP, can,
at best, ,@i to have i]ﬁ of its liabilities and

over lettery, i s not come in the way of the
complainar eeiggjg ompensation fri this Commission under

: mf the Consumer Protéction Act for the delay in
The m:cf‘n'afmf amuuﬂrfng to a deficiency in
by t e OP to'the. cn,n’:pfafnan.'s The right to seek

obligations as numerared fn,} agr ent. However, this hand
d

campensatmn 0 .ﬂw de mé?rﬂy‘fn the service was never given up by
the r:ampfmnanﬁ. ?bfol"eoi'bn the Consumer Complaint was also
pending befare this Ea'ﬁifnfssfarrut the time the unit was handed over
to the com, fﬂ'ﬁwn [heretore, the complainants. in my view, canng

he said to Hive alinguished the 2ga ight to claim compensation

from the .,':sm:r'wﬁ basis of the unit has been taken b

21. Therefore, the authority is of the view that the aforesaid unit handover
letter dated 31.07.2019 does not preclude the complainants from
exercising their right to claim delay possession charges as per the

provisions of the Act.
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23,

F.IV Whether the execution of the conveyance deed extinguishes the
right of the allottee to claim delay possession charges

The respondent submitted that the complainants have executed the
conveyance deed on 28.08.2019 and therefore, the transaction between
the complainants and the respondent have been concluded and no right
or liability can be asserted by re.;spundent or the complainants against
the other. Therefore, the cumplmnants are estopped from claiming any
interest in the facts and mrc@étgnces of the case. The present
complaint is nothing but a gl‘e}ss %we of process of law.

It is important to look at the daﬁhlﬁun;}vthe term ‘deed’ itself in order
to understand the extent of Ith; re}a&onsh“lp between an allottee and
promoter. A deed isa written document or an ihﬁtrurnent that is sealed,
signed and delivered hy all the p%tl&:; tn: the tqﬁtract (buyer and seller).
It is a contractual dqcﬁment that mc[u;lés Egﬁ]ly valid terms and is
enforceable in a courtof law, It‘ ﬁri;a{n_,éatury that a deed should be in
writing, and both the partt;s mvﬁ?"v“a‘;nust sign the document. Thus, a
conveyance deed ls;f-.-esﬁentlﬁly nﬁ_" “ﬁ‘f&e:r&he seller transfers all
rights to legally own, keep ;gd-gn;g?-_q:pgfﬁﬁ;mj- asset, immovable or
movable. In this case, the asset L;ItdEI“ consideration is immovable
property. On signing a conveyance deed, the original owner transfers all
legal rights over the property in question to the buyer, against a valid

consideration (usually monetary). Therefore, a ‘conveyance deed’ or

‘sale deed’ implies that the seller signs a document stating that all
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24,

authority and ownership of the property in question has been
transferred to the buyer.

From the above, it is clear that on execution of a sale/ conveyance deed,
only the title and interests in the said immovable property (herein the
allotted unit) is transferred. However, the conveyance deed does not
mark an end to the liabilities of a promoter since various sections of the
Act provide for continuing liability'and obligations of a promoter who

W ._.I_.- -

" "'"ntentiﬂns be able to avoid its

1..

: are reprud uced hereunder:
= __Fy-__._ﬁh /

5«.
“11. Funcﬁansfﬁﬂ;ﬁeﬁ@
(1) XXX§ < J
@ xx > | ~TS |
(3) XXX43 -
(4) Tha;ﬁnﬂrqotershaq-—

(a) I:E rbspohﬂé?e for all obf.'ganans responsibilities and
L}Eﬂ,ﬂ under the provisions of this Act or the rules and

e theréunder or to the allottees as per the

P}j:r Or'to the association of allottees, as

the case maybe. till the con veyance of all the apartments,

ui may be, to the allottees, or
itg aﬁ R% ﬂndﬁyﬁan of allottees or the
| .as the case may be.

( ~| i%“ tﬂ‘&r‘“tke responsibility of the promater,

for such period as is referred to in sub-section (3) of
section 14, shall

as the case may
be, to the allottees are executed.

(b) XXX
(c) XXX

(d) be responsible for providing and maintaining the
essential services, on reasonable charges, till the taking

over of the maintenance of the project by the association
1 i (emphasis supplied)

Page 27 of 39




HARERA
< GURUGRAM Complaint No. 3296 of 2021

“14. Adherence to sanctioned plans and project specifications by the
promoter-
(1) XXX
(2) XXX

(3) In case any structural defect or any other defect in workmanship,
quality or provision of services or any other obligations of the
promoter as per the agreement for sale relating to such development

is brﬂught to the notice uf the m&m&mﬁﬁmﬂmﬂﬁﬁzﬂmﬂ

) (em phas:s supphed'}

.- NCDRC in case titled as Vivek
VLY

Maheshwari Vs. Emaar MCE Land L

2016 dated 26.04. 2019] whm-e it

“7. It would thus be seen that the cgmplama;mw&r!e taking possession
in terms of the above refermd printed hqndé’fmr letter of the OP, can,
at best, be said to have d(schgrgﬂd tﬂge OF of its liabilities and

obligations @s enumerated in the agr However, this hand
over letter, in my. opinion, dne.g rmrn tgme in the way of the
complainants Qeeking mmpenmtf this Commission under

section 14(1)(d)of the’ E‘am{ghfe? ection Act for the delay in
delivery of possession. The.said ﬁ‘fuy amounting to a deficiency in

the services offere by lainants. The right to seek
campensaﬁﬂn or'the an s never given up by
the r:ampfamants HDPED'&BF the Co er Cnmps'amt was also

pending before this L’ammmmar e ﬁ.he»umt was hanﬁed over
to the com pfahants. [he : Rant i

complainants........." (emphasis supplied)
26. From above, it can be said that taking over the possession and

thereafter execution of the conveyance deed can best be termed as
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respondent having discharged its liabilities as per the buyer's
agreement and upon taking possession, and/or executing conveyance
deed, the complainants never gave up their statutory right to seek
delayed possession charges as per the provisions of the said Act. Also,
the same view has been upheld by the Hon'ble Supreme Court in case
titled as Wg. Cdr. Arifur Rahman Khan and Aleya Sultana and Ors.
Vs. DLF Southern Humes ng.d,td (now Known as BEGUR OMR

m _

“34 The develo, tﬂs m:rt' _e;i' ﬂlﬂe communications. Though these
are four ﬂmcanam Issued by the developer, the appellants
submitted ﬁmhey are not :sa.'nﬁed aberrations but fit into a pattern.
The devd?apef' does nat" state L’(mr it was willing to offer the flat
purchasers. passessipn nf their flats. and the right to execute
conveyangeof the flats yhile reserving theirclaim for compensation
for delay. Onithe' t‘adrru , the tenor of the communications indicates

that while e‘li‘g{.] the Deeds of C'quunce, the flat buyers were
h

informed t pﬁ:&w reservation would be acceptable.
The flat buyers ntially pﬁ'esenred with an unfair choice of
either retaining then' wumf their claims (in which event they

would n ‘in the;meantime) or to forsake the
claims nﬁxﬁ %&» title to the flats for which they had
paid val -this backdrop, the simple question

which we need to address is whethera flat buyer who seeks to espouse
a claim | m$t the de élgper for delayed possession can as a
consequence af doing so be compelled to defer the right to obtain a
conveyance to perfect their title. It would, in our view, be manifestly
unreasonable to expect that in order to pursue a claim for
compensation for delayed handing over of possession, the purchaser
must indefinitely defer obtaining a conveyance of the premises
purchased or, if they seek to obtain a Deed of Conveyance to forsake
the right to claim compensation. This basically is a position which the
NCDRC has espoused. We cannot countenance that view.

35. The flat purchasers invested hard earned money. It is only reasonable
to presume that the next lugical step is for the purchaser to perfect
the title to the premises which have been allotted under the terms of
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27.

28.
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the ABA. But the submission of the developer is that the purchaser
forsakes the remedy before the consumer forum by seeking a Deed of
Conveyance. To accept such a construction would lead to an absurd
consequence of requiring the purchaser either to abandon a just
claim as a condition for obtaining the conveyance or to indefinitely
delay the execution of the Deed of Conveyance pending protracted
consumer litigation.”

It is observed that all the agreements/ documents signed by the allottee
reveals stark incongruities between the remedies available to both the
parties. In most of the cases, these documents and contracts are ex-facie
one sided, unfair and unreasnna:hgﬁﬁether the plea has been taken by
the allottee while filing its camrﬁﬁif tbat the documents were signed
under duress or not.The: Pfght 'hf.hthew ottee to claim delayed
possession charges ! éhalf not?ﬁbrﬂﬁhated 5,!1‘?[‘]: for the said reason.

The allottees have invested their ha r(rlgbearned ﬁ:&ney which there is no
doubt that the prnmutfr has been entnylflg)ﬁaheﬁts of and the next step
is to get their title perfected f::y exeeunng a r:e‘hvayance deed which is
the statutory right of the allottee: mEb ’ane ‘obligation of the developer -

Wh

essence and purpuse nf the Act w ﬁ'l& fnenace created by the

promoter does not end w_lth the e E'ﬁﬁ cnnveyance deed. The
developer/promoter and safeéuaﬁ? {ﬁe mtervests of the allottees by
protecting them from being exploited by the dominant position of the
developer which he thrusts on the innocent allottees. Therefore, in
furtherance to the Hon'ble Apex Court judgement and the law laid down
in the Wg. Cdr. Arifur Rahman (supra), this authority holds that even

after execution of the conveyance deed, the complainants cannot be
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29.

30.

31.
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precluded from their right to seek delay possession charges from the
respondent-promoter,

Findings of the authority

G.I Delay possession charges

Relief sought by the complainants: Direct the respondent to pay
interest at the applicable rate on account of delay in offeri ng possession

on the amount paid by the. nts as sale consideration of the

said flat from the date nfpayﬁ%’@ﬂhe date of delivery of possession.
*"‘_If: y 1 ) ¥l >

In the present complaint; the éﬁ;nplalnants intend to continue with the

-

project and are sepi@gaﬂe!ay possession charges as provided under the
proviso to sectinﬁ i’&ﬁl} nf(l;h '-A{:t. S&c 18(1) proviso reads as under.

“Section 18: - Ragm afmmﬂ.mr and compen;mﬁan
18(1). If the pra gﬁfqu ‘%campiem or I.f’unﬂh!e to give possession of

an apartment, p.-'a
' & RECY.
Provided that where an afiottee does not intend to withdraw from

the project, he shq{ paid, by the promoter, interest for every
month of | f@ ﬁff”&e%?hﬂ’my over of the possession, at such rate
as may be prescribed.”

Clause 14(a) of the buyer's agreement provides time period for handing

over the possession and the same is reproduced below:

“14. POSSESSION

(a)  Time of handing over the Possession

Subject to terms of this clause and barring force majeure conditions,
and subject to the Allottee having complied with all the terms and
conditions of this Agreement, and not being in default under any of the
provisions of this Agreement and compliance with all provisions,
formalities, documentation etc., as prescribed by the Company. The
Company proposes to hand over the possession of the Unit within 36
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Jié.

33.
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(Thirty Six) months from the date of start of construction., subject to
timely compliance of the provisions of the Agreement by the Allottee.
The Allottee agrees and understands that the Company shall be
entitled to a grace period of 5 (five] months, for applying and
obtaining the completion certificate/occupation certificate in respect
of the Unit and/or the Project.”

At the outset, it is relevant to comment on the preset possession clause
of the agreement wherein the possession has been subjected to all kinds
of terms and conditions of this agreement and the complainants not

being in default under any preﬁiig_ns of this agreement and compliance
A
with all provisions, ferma]lnesfﬁﬁdx}iecumentatmn as prescribed by the

..,-‘-J

promoter. The drafting of tl,'u$ t'iauee and incorporation of such
- i, -/

conditions are not only vegue and uncertatnhyt so heavily loaded in

favour of the premeter and agalnsit?;he‘a_llettee!;het even a single default
; |2

fﬁéﬂumentatiens etc. as
g

by the allottee in-fulfilling !fe;&aeliﬁef{“

prescribed by the pEurﬁbter rIIay Hhel(e} )

Co. U | |
for the purpose efal!ettee and th_e cnmmlﬂnent time period for handing

session clause irrelevant

over possession loses its meé‘ﬁmg"lﬁncerperanun of such clause in
the buyer’s agreement by the prﬁ’netﬁ? is 11":5}1: to evade the liability
towards timely delivery of subjec.‘t;enit_.ja‘rl:c‘l. i."l:g1 deprive the allottees of
their right accruing after delay in éesses.sien.. This is just to comment as
to how the builder has misused his dominant position and drafted such
mischievous clause in the agreement and the allottee is left with no

option but to sign on the dotted lines.

Due date of handing over possession and admissibility of grace

period: The promoter has proposed to hand over the possession of the
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said unit within 36 (thirty-six) months from the date of start of
construction and further provided in agreement that promoter shall be
entitled to a grace period of 5 months for applying and obtaining
completion certificate /occupation certificate in respect of said unit. The
date of start of construction is 14.06.2013 as per statement of account
dated 20.09.2021. The period of 36 months expired on 14.06.2016. As a

matter of fact, the pmmnter has nnt L applied to the concerned authority

.J'..-u

for obtaining completion r:er!.jl icate/ occupation certificate within the
,.J;’ﬁ-{{.i'*i?.
time limit (36 munths} presctibe;i by the promoter in the buyer’s

il
agreement. The prﬂmu,;r h;a%uyed. the apphcatmn for issuance of
occupation c:ernﬁ::age onlyon31.12.2018 when the period of 36 months

NTOEFY 38
has already expir@, As pEr f e settled law one cannot be allowed to

take advantage uf his nvm wmng ﬁcmrdmgly. the benefit of grace

period of 5 months ca,nnot beialluwﬂd to the promoter at this stage.

"

-
Admissibility of delay pnsseislun charges at prescribed rate of

interest: The cmqplamants areseeking delay possession charges at the
B 8 4 a5 W

prescribed rate. Prnw_sa to jecﬁon 18 pruvldﬂs that where an allottee
-2{ | [
does not intend to withdraw from the project, he shall be paid, by the

promoter, interest for every month of delay, till the handing over of
possession, at such rate as may be prescribed and it has been prescribed

under rule 15 of the rules. Rule 15 has been reproduced as under:

Rule 15. Prescribed rate of interest- [Proviso to section 12, section 18

and sub-section (4) and subsection (7) of section 19]

(1)  For the purpose of proviso to section 12; section 18; and sub-
sections (4) and (7) of section 19, the “interest at the rate
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prescribed” shall be the State Bank of India highest marginal cost
of lending rate +2%.:

Provided that in case the State Bank of India marginal cost of
lending rate (MCLR) is not in use, it shall be replaced by such
benchmark lending rates vwhich the State Bank of India may fix

from time to time for lending to the general public.
The legislature in its wisdom in the subordinate legislation under rule
15 of the rules has determined the prescribed rate of interest. The rate
of interest so determined by the legislature is reasonable and if the said

rule is followed to award the im:ereﬁt it will ensure uniform practice in
L
all the cases. S _;}-},3&
Taking the case from anether ‘ah?lg r.he cemplamants-allettees were
entitled to the delayed pessessiﬂn charges/ int!erest only at the rate of
A\ >
Rs.7.50/- per sq. ft. per menth ef the super ar‘ep TS per clause 16 of the
buyer's agreement for the pened efsucla cleiq?r whereas, as per clause
13 of the buyer’s agreement the pmm r w?s entitled to interest @

W N

|
24% per annum at the time efeve E‘sugge'at{; instalment from the due

Ainds W

date of instalment tﬂl date hf Tent on account for the delayed
payments by the a]lel:tee The hm

ns of the authority are to safeguard
the interest of the aggrieved person, may kl_;u'e the allottee or the
promoter. The rights of the parties are to be balanced and must be
equitable. The promoter cannot be allowed to take undue advantage of
his dominant position and to exploit the needs of the home buyers. This
authority is duty bound to take into consideration the legislative intent
i.e,, to protect the interest of the consumers/allottees in the real estate

sector. The clauses of the buyer’s agreement entered into between the
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38.

parties are one-sided, unfair and unreasonable with respect to the grant
of interest for delayed possession. There are various other clauses in
the buyer's agreement which give sweeping powers to the promoter to
cancel the allotment and forfeit the amount paid. Thus, the terms and
conditions of the buyer’s agreement are ex-facie one-sided, unfair and
unreasonable, and the same shall constitute the unfair trade practice on
the part of the promoter. Thege types of discriminatory terms and

3 hx_ﬂ,-
conditions of the buyer’s agree' ent will not be final and binding.

Consequently, as per.. ~websi .nf' the, State Bank of India i.e.

.t‘-'.

r 4 o9 J <
https://sbi.co.in, t]}é giapg‘f%l_ tmﬂendmg rate (in short, MCLR] as
<y F | = T
on date i.e., 15. 12;?21 is 7.30%. Acmrdmgly the prescribed rate of
interest will be M@a +2%] e 93 30%

Rate of interest to be paid by the complainants in case of delay in
making payments- Tnhe-_ﬂaﬁpiﬁﬂn-uf term ‘interest’ as defined under
section 2(za) of the Act g:ﬁdﬁ‘s that the rate of interest chargeable

from the allottee ﬁif@]&“
the rate of interest \ uﬁticl'ﬁ rrhg Pr?ﬁmt‘er shall be liable to pay the allottee,

r;'m case of default, shall be equal to

in case of default. The relevant section is reproduced below:

“(za) "interest” means the rates of interest payable by the promoter or the

allottee, as the case may be.

Explanation. —For the purpose of this clause—

(i} the rate of interest chargeable from the allottee by the promoter,
in case of default, shall be equal to the rate of interest which the
promoter shall be liable to pay the allottee, in case of default;

(i) the interest payable by the promoter to the allottee shall be from
the date the promoter received the amount or any part thereof till
the date the amount or part thereof and interest thereon is
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refunded, and the interest payable by the allottee to the promoter
shall be from the date the allottee defaults in payment to the
promoter till the date it is paid,”

Therefore, interest on the delay payments from the complainants shall
be charged at the prescribed rate ie, 9.30% by the
respondent/promoter which is the same as is being granted to the

complainants in case of delay possession charges.

On consideration of the decumetit's aveileble on record and submissions

i...'#'f'n
sntravention as per provisions of the

3 '-'":'.: o
Act, the authority is satisfied thal;;l;je respondent is in contravention of

the section 11(4)(a) ef"tﬁe‘ﬁc{:‘

y- ot é‘i'cbsﬁg over possession by the

due date as per the agreement B}f virtue of. efq;l.lse 14(a) of the buyer’s
W™

agreement executed between the parties on i&gﬂs 2013, the possession
of the subject flat was to be deliverecf w1’é}1m aperled of 36 months from
the date of start of eenstruethln hls ; mﬁ;ﬁ‘{egreee period for applying
and obtaining the eemp!etlen eett{t“eate/ occupation certificate in
respect of the unit arg:lfe_r-" thﬁiiﬂ; ﬁﬁ{ueﬁen was started on
14.06.2013. As far as grace periegluis\eioq‘ee;‘ned, the same is disallowed
for the reasons queted ebeee. Theﬁfere;' tﬁe due date of handing over
possession comes out to be 14.06.2016. Occupation certificate was
granted by the concerned authority on 30.05.2019 and thereafter, the
possession of the subject flat was offered to the complainants on

31.05.2019. Copies of the same have been placed on record. The

authority is of the considered view that there is delay on the part of the
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41.

respondent to offer physical possession of the subject flat to the
complainants as per the terms and conditions of the buyer's agreement
dated 16.05.2013 executed between the parties. It is the failure on part
of the promoter to fulfil its obligations and responsibilities as per the
buyer’s agreement dated 16.05.2013 to hand over the possession

within the stipulated period.

Section 19(10) UfthEActnI:!_lj ol ‘

subject unit within 2 mont

certificate. In the prﬁsem’. cqtﬂ;gl&:_l_r}t the occupation certificate was
granted by the cu'nlpetgnt agﬂ;onty on 30.05.2019. The respondent
offered the posse,;sﬁeg of the unit inyquestion to the complainants only
on 31.05.2019, snit can be said that the complainants came to know
about the nccupaﬁhr;' geﬂiﬁcate only upon the date of offer of

possession. Therefnre, 4n hte ii’ltereSft of natural justice, the

'€ RE
complainants should be given 2 mnnths time from the date of offer of
- ﬂ"‘-..' ) 5
possession. Thesq;? :-t’-ncﬁﬁ bfraas‘una'ble time is being given to the

complainants keepuig]m mind that even after intimation of possession
practically they have to arra:nge a lot of logistics and requisite
documents including but not limited to inspection of the completely
finished unit but this is subject to that the unit being handed over at the
time of taking possession is in habitable condition. Moreover, the
complainants took possession of the subject unit vide unit handover

letter dated 31.07.2019. It is further clarified that the delay possession
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charges shall be payable from the due date of possession i.e. 14.06.2016
till the expiry of 2 months from the date of offer of possession

(31.05.2019) which comes out to be 31.07.2019.

Accordingly, the non-compliance of the mandate contained in section
11(4)(a) read with section 18(1) of the Act on the part of the respondent
is established. As such the complainants are entitled to delayed
possession at prescribed rate: Dflttnérest i.e.9.30% p.a. w.e.f. 14.06.2016

"‘1--. W
¥ i 'L.'-’I.

till 31.07.2019 as per pmw% of s

rule 15 of the rules.

1-: ] %‘1 ¢ .r ’\
Directions of the authnrlt)? =—+“ S

Hence, the authority I;erehy- passes t}hii;nrd?:érid issues the following
directions under section 37 nf the hr:t ta ensure compliance of
obligations cast upon the prnmoter as per the functmn entrusted to the

authority under section’ 34[&‘

i.  The respondent is direcﬁeﬂ tf aW the Erftgrest at the prescribed
rate i.e. 9.30% per annum for. e,vex:y mpruh of delay on the amount
paid by the cnmp!amants\-&nm due date of possession i.e.
14.06.2016 till 31.07.2019 i.e. expiry of 2 months from the date of
offer of possession (31.05.2019). The arrears of interest accrued so
far shall be paid to the complainants within 90 days from the date

of this order as per rule 16(2) of the rules.
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il. The respondent shall not charge anything from the complainants
which is not the part of the buyer’s agreement. The respondent is
also not entitled to claim holding charges from the
complainants/allottees at any point of time even after being part
of the buyer’s agreement as per law settled by hon’ble Supreme

Court in civil appeal nos. 3864-3889/2020 decided on 14.12.2020.

......

&S \'ﬁﬁiuﬁ \Q W
[Vljay Ku‘%ar Guydl] : . (Dr.KK. Khandelwal)
Member | = N L Chairman

Haryana'fﬂ(ealiEs;qte Regulatpry ,Authnrlty Gurugram
Dated: 15.12. zozf % A% |[ ] | |
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