i HARERA

Complaint no. 2987 of 2021

=% GURUGRAM
BEFORE THE HARYANA REAL ESTATE REGULATORY
AUTHORITY, GURUGRAM
Complaint no. 1 2987 of 2021
Firstdate ofhearing: 31.08.2021
Date of decision : 22.12.2021

1. Ram Pal Chauhan

2. Nirmala Chauhan

Both RR/o: 575, 7, Krishan Mandir Gali. Near Dr

Ram Singh Clinic, Jacobpura, Gurugram- 122001 Complainants

Versus:

Aster Infrahome Private Limited
Regd. office: 244, Ground Floor, Vipul Agora,

Gurugram- 122001 Respondent

CORAM:

Dr, K.K. Khandelwal. Chairman

Shri Vijay Kumar Goyal Member

APPEARANCE: e

Shri, Sanjeev Sharma with: Advocate for the complainants

complainants-in-person

Shri. Dharambir Singh Advocate for the respondent
ORDER

The present complaint dated 10.08.2021 has been filed by the
complainants/allottees under section 31 of the Real Estate
(Regulation and Development) Act, 2016 (in short, the Act) read with
rule 28 of the Haryana Real Estate (Regulation and Development)
Rules, 2017 (in short, the Rules) for violation of section 11{4})(a) of the
Act wherein it is inter alia prescribed that the promoter shall be

responsible for all obligations, responsibilities and functions under the
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provision of the Act or the rules and regulations made there under or

to the allottees as per the agreement for sale executed inter se.

Unitand project related details
The particulars of unit details, sale

the complainants, date of proposed

consideration, the amount paid by

handing over the possession, delay

period, if any, have been detailed in the following tabular form;

S5.No. | Heads 2%

:

- | Information

1. | Project name and location

I

’i‘srﬁ'en Court”, Sector-90, District-
E&ug:am Haryana

Project area _.' Iﬂl 25 acres
Nature of the Fmim:tf i | Aﬂﬁﬂaﬁi& Group Housing Project |
DTCP license no. and vaﬂd.ty 61 of 2014 dated 07.07.2014 '
status j & - (Validupto "~ | | 06.07.2019
4 | ﬁaﬁﬂﬁl{ dated 07.07.2014
Valid up to. 06.07.2019
£ Name of Ii::enéaﬁ: Mﬁs Aﬁfer‘ltﬂ'i-ahume Pvt, Ltd,
Wy [Em‘huth‘the licences)
6. | HRERA registered/ - ngt | B ed
tRgistered o w8 | Vide registration no. 137 of 2017
| dated 28.08.2017
(Registered for 10 acres)
Valldup to | 22.01.2020
Extension certificate no. 09 of 2020 dated 29.06.2020
"Valid up to 2201.2021
7. Allotment letter dated 20.08.2015
[As per page no. 39 of the
complaint]
8. Unit no.

1302 on 13 floar, tower A
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possession as per, clause Ba
of flat buyer's agreement

(Subject to the force major
circumstances, intervention of
statutary authorities, receipt of
occupation  certificate.  and
Allottee having timely complied
with afl  fts  obligations,
formalities or documentation,
as prescribed by Develaper and
not being in default under any
part hereaf, including but not
limited to the timely payment of
installments  of the other

GUHUGI'{AM
[As per page no, 44 of the
complaint]
9, Unit measuring | 590 sq. &t
[As per page no. 44 of the
complaint]
10, | Date of execution of buyer's 25022016 ]
agreement §ili
[As per page no. 43 of the
complaint]
11. | Payment plan Naot provided -“
12, | Total consideration Rs:24,10,000/-
l i ii-',: [As per page no.16 of the reply]
13. |Total amount paid by th.'ﬂ' Rs. 25,14,944/-
complainants o B
[ﬂs per recelpts of payment as
annexures-CZ, C4, C6-C11 on page
no. 38, 41, 55-59 respectively of the
complaint]
14. | Building plan ﬁﬁruuals 01.03.2017
15, | Consent to establish_ 06052016
_ [As per page no. 27 of the reply|
16. | Revised Environment | 5
clearance 4P2a016
17.) | Due date of delivery of a1.092021

[Calculated from date of building
plan approval i.e; 01.03.2017 which
comes out to be 01.03.2021 + 6
months as per HARERA notification
no. 9/3-2020 dated 26.05.2020 for
projects having completion date on
orafter 25.03.2020]
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charges as per the payment
plan,  Stamp  Duty  and
registration  charges, the
Developer proposes o offer
possession of the Said Flat to the
Allottee  within  period of
4(four) years from the date of
approval of building plans or
arant of  environment '
clearance, whichever is later)
(herefnafter referred to as the
"Commencement Date, o)

18. | Application for obtaining OC
e

Complaint no. 2987 of E{I'EIJ

-

04.08.2021
L %‘Er page no. 66 of the reply]
19, | Occupation certificate | it obtained
| 20. | | Offer of possession. /| /|iNot c_r:ff!:tid I

=

Facts of the l:nmplajﬁi:}-' e -: T !

!
=

That the complainants made an application vide application dated

%

28.01.2015 to the respendent for allotment of a unit in the said project,
It was represented Ilijhth‘arasp andent H'nn:mgh its representatives that
the respondent is IEI;: : m-:l;r&mely Mc_ﬁé_ssﬁil builder which has
conceptualized, imp]emenféﬁﬁhiﬁéﬁiﬁiﬁéd various projects in India,
That it was f urther}eﬁ_rgsﬁlite&lﬁr ﬂ;a.re}-}wn dent that the aforesaid
residential complex-would eomprise of lu#h. greenvicinity, parks, tree
lined avenues and walkways, sports facilities, community hall etc. and
would be conducive for delightful living at affordable prices, The
respondent assured the complainants that the complex would include
modern amenities like 24x7 security, earthquake resistant structures,
convenient shopping complex, great connectivity etc. and would be

Instrumental in contributing to the life of complainants,
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That the respondent further assured the complainants that all the

Lﬂnmplajnt no. 2987 of E{I'E‘l_J

sanctions from the concerned statutory authorities pertaining to
implementation and development of the said project had been
obtained. The respondent specifically brought to the attention of the
complainants that the process of allotment has been initiated in
accardance with the Affordable Housing Policy, 2013. It was stated by
the respondent that, in au:cnrdanee-wfth the aforesaid policy, all flats

in the aforesaid project are to bﬂ&ﬂﬂt&aﬁ inone go within four months

.r
el Jl'l'l

and assured the pussesslnu nf thb‘ Ii‘i’ﬂ’r would be delivered within 4
years from the date uf-ﬁuhhysﬁ]m:r’ﬁf application. Thus, an impression
was generated by the respondent that It Is striving to deliver
possession of the unitin ashort period of time. The res pondent further
represented that the: unip-s in the project are, selling out rapidly and it
would be in the mtemﬁ%ﬂfﬂw curnpiiinzﬁm to'secure allotment of 3
unit by paying a t:ertain sum.of mo ney-to ﬂ‘lE respondent,

That lured and induced by the Fepresentations and assurances
proffered by the E’EEP!_:;I.‘I_d:E-I.'l_'IIL_ﬂ:'IE complainants applied for allotment
of a unit in the said project and paid a booking amount of Rs,
124,223 /- to the respondent vide cheque bearing no. 107813 datedr
22.01.2015 drawn on HDFC Bank, 0ld Railway Road, Sadar Bazar,
Gurugram. Receipt bearing no.704 dated 10.02.2015 was issued by the
respondent in respect of the payment of the aforesaid amount by the

complainants to the respondent.
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That the respondent at the time of receiving the aforesaid amount
assured the complainants that allotment of flat would be done in a
“draw of flats" which would be performed in a short period of time.
However, it is pertinent to mention that the respondent intentionally
delayed holding of the draw of flats for reasons best known to it
Eventually the draw of flats was held by the respondent on 19.08.2015
whereby the complainants were declared to be successful applicants.
tis pertinent to take into ret:k-}uh{g ﬂlat the draw of flats has been
conducted almost after 6 mﬂnﬂm ﬁ'ﬁm the date of receipt of the
booking amount from tha cqm,plmnﬁmz
That the complainants we l'f; 'pmvii'i:;najl}f allotted an apartment
bearing no. 1302 situated on-13th floor of tower no. A, admeasuring
590 square feet besides th'é bal¢on yfarﬂa admeasuring 100 square feet
vide letter of ailutmenh:iané_'d 20. n&;?ﬂlﬁ TJ:!EL total sale consideration
for the subject unit was qu:aﬁt;'iﬁeu;arks Itﬂﬂ 000/-.
That by virtue of the aforesaidallotfient letter, the complainants had
also been called upon to make payment of a sum of Rs.4,98.870/- on
or before (05.09.2015. The payment of the said amount was made by
the complainants vide cheque bearing no.510324 dated 02.09.2015
drawn on HDFC Bank 0Old Railway Road, Sadar Bazar Gurugram.
Receipt bearing no.2930 dated 05.09.2015 was issued by the
respondent in favour of the complainants a gainst the payment of the

aforesaid amount,
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That at the time of receipt of the aforesaid am ount, the respondent had
represented and assured that the buyer's agreement containing the
detailed terms and conditions of the transaction and specifications of
the unit allotted to the complainants would be dispatched to the
complainants in a few days. The complainants without sy specting the
bonafide intention of the respondent, proceeded to pay the aforesaid
amount to the respondent.

That, however, the rmpundent wﬂﬁ.llly refrained from sending the
aforesaid document to the cnmpla‘!nﬁ'nts ‘OF communicating with them
for reasons best known.to _[_brTHe-cwhpIaTnanE were constrained to
approach the requnﬂ_;ﬁt r;d'ueﬂiﬂ'g. for copies of the bhu yer's
agreement however th,F respondent Iéept on delaying the matter on
one pretext or the ather.

That after a needless and Unwarranted delay of more than a vear, a
copy of the buyer's agreement was provided to the complainants. The
complainants, after perusing the sald buyer's agreement, were
shocked and dISH;El_‘,-"Ed nI.E-jc__:n ;eﬂi_;'i'@g ‘that the respondent has
surreptitiously incorporated various terms and conditions therein
which were not intimated to the complainants at the time of recelving
the booking amount from them. It is pertinent to mention that certain
terms and conditions incorporated in the buyer's agreement are
absolutely unfair, biased, whimsical and arbitrary and in
contravention of the Affordable Housing Policy, 2013. The respondent

had proceeded to unilaterally incorporate various terms and clauses
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in the buyer's agreement which are prejudicial to the interests and

Complaint no. 2987 of 2021 |

rights of the complainants, The following facts, inter alia, establish the
prejudicial and malicious intent pervasive in the buyer's agreement
such as, the respondent unilaterally modified the total sale
consideration determined at the time of booking of the unit in question
by incorperating clauses 2(c), 2(d), 2(e), 2(f) and 2(g) in the buyer's
agreement, In terms of the afuresaid-c!a uses, the liability of providin g
requisite, conventional and cummn’tij;lqcﬁ facilities have been sought
to be imposed upon the allutteés. ‘i‘h;éée terms were never intimated
to complainants at mg-tjqze of?etg!\m:;g?mghuﬁking amount nor at any
time thereafter. Thesaid clauses have been incorperated in the buyer’s
agreement in order tu-ui:ltain wmn_gfm: gain and cause wrongful loss to
Eumpiainantsfa]luﬂ;_éﬂ;[ Moreover, the respondent had intentionally
delayed the execuﬁnﬁ:.gi‘ thetbuyer's agrﬁéft!gn'h"it is manifest that the
respondent is seeking to i:alﬂa mﬁrantag-‘e’ of its own wrongs by
imposing the |n1pugﬁed HEhﬂIﬁES upan the complainants. The
aforesaid clauses are I]Eegar‘ arbnfrar}-. prejudicial and unsustainable
both in law and on facts,.

That in clause 3(a) of the buyer's agreement, it has been wrongly
mentioned that complainants have paid a sum of Rs.6,02,500/-
towards basic price. In actuality, com plainants have made payment of
a total sum of Rs.6,23,093/- prior to the date of execution of the
buyer's agreement, It is pertinent to take into reckoning that the

respondent had cunningly delayed delivery of buyer's agreement to
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the complainants in order to give itself an opportunity to utilize the

E‘umplaint no. 2987 of 202 l_l

money of complainants without performing any corresponding work.
It is evident that the respondent has fraudulently and su rreptitiously
diverted the funds received from complainants for their own use.
That it is pertinent to note that transfer of ownership/possession of
the unit in question has been made suithject to execution of a supposed
maintenance agreement and E".th‘ﬂr documents. However, the
supposed documents have nul:]::u:ﬁa’:rsﬁhwn to the complainants till
date. The aforesaid cundldtlﬂnl;sfﬂﬁﬁntq- coercive and amounts to
unfair trade practice on ﬂ:ﬂpart uf the respondent.

That additionally ;hre .i‘_espunélérﬁt has ;nught to'impose the cost of
maintenance and insurance of the equipment_and facilities to be
installed in the prci’jﬁ:t 'hp'ﬂli'l the cnmplainants. Itis pertinent to take
into reckoning that a cnmm&rclal nnmpﬁﬂent 0F 4% has been allowed
in the project to enable [hE"FE.'E pnnd’ﬂn*t to maintain the project free-of-
cost for a period of Hﬁe ;,fi:?rsg*ffﬁnt the &ﬂ:ﬁ of grant of accupation
certificate, after whlt:h ‘the same has to be transferred to the
association of apartment owners constituted under the Haryana
Apartment Ownership Act, 1983 for maintenance. Moreover, the
respondent has clandestinely incorporated clause 14 (b) in the buyer's
agreement to charge the complainants with an undisclosed amount for
the so-called replacement/sinking fund, In addition, thereto, clause
15(c) seeks to impose user fees on the allottees for maintenance of the

facilities. The aforesaid levies are absolutely illegal and unsustainabie
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in light of the fact that the respondent is solely responsible for

’_Enmplaint no. 2987 of 2021 ]

maintenance of the project for the initial period of 5 years under the
policy, referred to above. The respondent has incorporated the
aforesaid clauses in order to obtain wro ngful gain and cause wrongful
loss to complainants.

That the definition of the 'basic price’ has been unilaterally and
wantonly expanded from the injtial representations made by the
respondent. The respondent hnzl'ﬁtga.ﬂy and illegitimately included
the costs that it would suPpnsﬂrﬂjrinmr in making payment of EDC,
IDC and all other ta,;;&sﬂ*g.sm m*thg concerned authorities. [t is
pertinent to mentign. t]zﬁt a limited number. of projects are allowed
under the aforesaid ]iﬂ!il:jf and the sale has to be affected at a
predetermined rate, ad:miupaﬁy, the licence fees and IDC are waived
off by the cnncemaﬁ‘ @Epgrhnqm ‘under. the aforesaid policy.
Therefore, the wanton mn'dtﬁ-::annn in‘the'basic price to include IDC
and other charges'isiin éomplete contfavention of the Affordable
Housing Policy, 2013 amf.-t:anni:rt be sustained in eyes of law,

That the force majeure clause has -been made applicable only to the
respondent and not to the complainants for unintended delays in
remittance of the instalments due to reasons beyond the control of
complainants. The bias and inequality in the rights and obligations of
the parties is manifest from the perusal of the aforesaid clause.

That the complainants raised objections against the aforesaid clauses

incorporated in the buyer’s agreement but the respondent did not pay
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any heed to the legitimate, fair and just demands of the complainants
and threatened the complainants with cancellation of the allotment of
the said unit if they fail to execute the buyer's agreement. As a result,
the complainants had no choice but to go ahead and execute the
buyer's agreement on 25.02.2016, containing biased and prejudicial
terms which had been unilaterally incorporated by the respondent,
That, it needs to be reiterated that the respondent intentionally
delayed the delivery of hufdr‘r.*agrﬁﬂment to the complainants in
order to gain undue advaumgéslﬁﬂ%r ’%D hlnd the complainants. The
respondent had coaxed the cmn}ﬂajn’amswpart with a huge sum of
money before deliveﬁmg*a copy of the huyer s'agreement to them in
order to leave no a]:qnn for the complainants but to proceed with the
transaction. The eriﬁ;-‘le agreement is unilateral, biased and one-sided.
Even a cursory glan-.;é- ét-ﬂ'ﬂ'ﬁgg’"ﬂ shall make it evident that it is open-
ended, one-sided and uﬁerarés tur:ﬁ:m-ﬁm-;rfment of complainants. In
any case, having uh@aﬁ?ed@ Ehe ygglqug aTnunt*nn 28.01.2015, there
was absolutely no occasion for the re:‘.'pnmfent to have withheld the
date of sanction of the relevant documents.

That additionally it is submitted that the respondent has reserved a
unilateral right to charge interest at the rate of 15% per annum in the
event of there being any delay made by the allottees in payment of
instalments /amounts as mentioned in the payment plan. It needs to
be highlighted that while the respondent is claiming interest at the

rate of 15% per annum from the purchasers in the event of any delay
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in remittance of the instalments but has failed to mention any
compensation to be provided for delay in delivery of possession of the
respective units. The respondent has tried to circumvent its legal
obligations by deceiving and begui ling the impressionable customers.
The aforesaid clause unambiguously establishes the misuse of the
dominant position by the respondent. It is submitted that the claim of
Interest at the rate of 15% per annum is absolutely illegal, unjust, void
ab initio and not binding upr.:uri thhc‘éniplainants especially in absence
of a corresponding and E{]LLJ.'L"HI ent tﬁﬂfpensatiun for delay in delivery
of possession of the u:;n‘biu qugsﬁnlt

Thatthe respondent, at the time of receiving the booking amount from
the complainants, had specifically stated that the building plans as well
as the en virunmeht:--;.'l g-;irﬁnce hhveie- been nt_htained by it and in
pursuance thereof, constrietion work has commenced in the project.
It was categorically me niinn&ﬁ!hyﬂie;ﬂz_ﬁpﬁndent that the documents,
referred to above, @_@@E%LSEQL‘FDQE:& b;yxthe competent authorities
in July, 2014. Mo reover, since the construction had already
commenced in the project, complainants did not have any reason to
suspect the bonafide of the respondent. It needs to be highlighted that
as on date, the construction work in the said project has still not been
completed even after lapse of almost 6 years from the date of receipt
of the booking amount.

That the aforesaid act of the respondent is violative of section 13 of the

Act of 2016. Furthermore, it is submitted that the aforesald practice
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has been adopted by the builders/developers/promoters including
the respondent invariably in order to gain an undue advantage and
assume dominance over an intending allottees. The aforesaid
provision has been incorporated in the Act in order to curb such
malpractices of obtaining booking amount prior to execution of the
buyer’s agreement,

That the complainants have till date made payment of total sum of
R$.25,14,944 /- against the rnta]tsile mnsidaratiun for the unit in
question quantified at Rs. 24,10, ﬁﬁﬂf

That it needs to he_h‘igﬁ‘lighmd -and as Is evident from the above
mentioned table th_;t:#ﬁe‘ cumﬁiéﬁmuii:ii .Ih ave'made payment of all the
instalments as demaﬁ;ﬁd by the re_fsp@pd.?_nt on time. It is pertinent to
note that delay, if -Hﬁf_,-:h’:is: been on ﬂ'lﬂ‘pt-rt of the respondent in
depositing the cheques. is:qu‘ed I::-:..r rha cumplmnants with its banker,
The last payment that the tﬂmpiﬂirianm hEd made to the respondent
was vide cheque noiB77575 dated 15,12 2018 drawn on State Bank of
Patiala, Gurugram fnngw 'l-:-névirn -;;ﬁ State Bank of India) and receipt
bearing no.11348 dated  16.12.2018 "had been issued by the
respondent in this regard. As highlighted hereinabove, the
complainants have till date made payment of total sum of
Rs.2514944/- to the respondent against the total sale consideration
for the unit in question quantified at Rs. 24,10,000/- as had been
dgreed between the parties and mentioned in the buyer's agreement

dated 25% of February, 2016.
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That the due date for delivery of possession of the said unit in terms of
the buyer’s agreement was July, 2018, However, possession has not
been offered to complainants by the respondent till date.

That the complainants, after passing of the due date for delivery of
possession of the aforesaid unit, visited the office of the respendenton
various occasions and had requested the respondent’s officials
multiple times to disclose the exact status of the construction of the
said project but to no avail. The uﬂﬁ];u,s of the respondent have kept
on evading the queries rais,ed E}r]ﬂ're Ebm;nlalnants on one pretext or
the other. Moreover, szhe m;pmmmt wantonly  stopped
communicating mm,.ﬂﬁfcmu;ﬂﬁiﬁaﬁts after the complainants had
remitted the payngggf '_f:lf Rs,:..'i’.'gﬁ';ﬂﬁﬂf—. to the company vide cheque
no. 877575 dated I'S.ﬂigﬂifﬂ, The co mpl&inants failed to understand
the reason as to wﬁjr__:ﬁie'f'ﬁﬁgpundeni was striving for keeping the
status of construction at thefsiﬁ' shrnu-ﬂ"g&-fh secrecy. The respondent
Is liable to fairly and trﬂnsparpmljr make available and disclose
complete mfnnnaﬂnn to f‘he mmpiamantﬁ about the status of
construction raised-at'the spot. However, except the photographs of
incomplete construction of tower A sent by the respondent on 11t
August, 2020, the respondent has failed to disclose the current status
of construction for reasons best known to it.

That the complainants, conseq uently, visited the site of the said project
on 30" November, 2020 in order to ascertain the status of

construction of the same. However, the complainants were completely
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shocked and bewildered at the state of affairs prevailing at the site. It
Is submitted that the construction of unit was far from completion. In
fact, it was revealed to the complainants that the respondent had
deceived them by demanding money ahead of the stage of
construction achieved at the site. The complainants were utterly
dismayed and dejected by the lack of professionalism and deceitful
conduct adopted by the respundenL Moreéover, the project was devoid
of the basic amenities like Iushgrﬂeﬁﬁgnlty parks, tree lined avenues
S

and walkways, sparts famllues mfﬁﬁi’uhmy hall ete. It is submitted that
the respondent cannot’ ualidj:.wand Iegail}r nﬂer possession of the unit

......

facilities in the projeet.

That it needs to ba highlighted that a unit cannot be utilized by an
intending allottees till all the facilities and amenities in the project
have been completed. Mdm;yén qutf_rg‘rjuhus construction work in the
vicinity operates as @ nuisance in the effective and productive
utilization of a unit by the intending allottees. It is pertinent to note
that as on date, the construction work in the said project has still not
been completed,

That the complainants lastly visited the site of the said project on 25t
July, 2021 in order to ascertain the status of construction of the same.
However, the complainants were again completely shocked and
dismayed after seeing the affairs prevailing at the site. The

construction of the unit was far from completion. In fact, the
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complainants have been deceived by the respondent by demanding

money ahead of the stage of construction achieved at the site. The
respondent has deliberately failed to fulfil its obligations nor has
complied with the terms and conditions as laid down in the buyer's
agreement dated 25.02.2016. The respondent did not have the means,
capacity and capability to complete construction at the spot-on time,
Furthermore, the respondent ha.s--ﬁ'audulently demanded money in
advance without achieving ﬂ'l&ﬂgﬂfmi construction milestone,
Thatitis the duty of the respanﬁ’jﬁ%fﬁﬁmp the buyers informed about
the status of construction qtﬂe-ﬁtﬂ::ﬂn-tha-cﬁnu'ﬂry, the respondent
On one pretext or ﬂm other has avoided the queries raised by the
complainants pert:aininé to the-handirltg over of possession of the said
unit and campieﬂﬂh of construction in ti:fe said project. The
complainants have alﬂayﬂ- béen ready. and thmg to accept the
delivery of possession uF ﬂ'tﬂ..lil‘ift in qﬂe‘ﬂtinh. There was/is absolutely
no cogent or plausible rﬁas—;m for ﬂ:g respﬁmdem to not offer
possession of the said unitl ta mmp!a]nanfs within the time prescribed
in the buyer’s agreement, The complainants have heen penalized,
harassed and victimised without there being any fault whatsoever on
their part.

That the complainants have already paid more than the sale
consideration amount as agreed under the buyer's agreement to the
respondent. It is submitted that there has been a delay of more than 2

years in delivering possession of the said unit to the complainants. The
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respondent has taken advantage of its dominant position vis-a-vis the
complainants. The respondent is in clear violation of the terms and
conditions as laid down in the buyer's agreement dated 25.02.2016.
That the complainants are entitled to delayed possession interest and
compensation in the facts and circumstances of the case. No lapse or
default of any nature can be imputed to the complainants in the entire
sequence of events. The cnmplainants have fulfilled their contractual
obligations arising out of huyesr'a a’gri‘-.-ement dated 25.02.2016. The
complainants deserve to bg. mm;ieﬁs*.ateﬁ for loss of interest by the
respondent and as wgﬂ a.s fm* the hﬁrﬁ-sm&nt and mental agony on
account of -::ie-:mthﬂ and unfalr trade practices adopted by the
respondent. No -::-::-gent or plausible expianaﬂﬁn has been tendered by
the respondent as towhy it has miserably fafled to undertake and
complete the cunswcﬁ'@fﬁcgyrty :ul_'_,i;ll;lauﬂ;uit on time and to deliver
physical possession ﬁlerébf to’ ';:he complainants as had been
represented by the r&pgﬁ_;:lzﬁt_'initjaliy-.._ni‘ in accordance with the
terms and conditions i'ﬂmrﬁnrateiﬂ' in the Euyer’s agreement.

That additionally, it needs to be highlighted that The National Anti-
Profiteering Authority in the case titled Santosh Kumari and Ors. vs.
Aster Infrahome Pvt. Ltd. bearing no. 57/2019 has pronounced an

order dated 19.11.2019 against the respondent stating, inter alia, that

‘the provisions of Section 171 of the CGST Act, 2017 have been
contravened by the respondent as it has profiteered an amount of Rs.
5,30,34,074/~ which includes both the profiteered amount @ 7.24% of
the base price and the GST on the safd profiteered amount from other
recipients as well who are not Applicants in the present proceedings.
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Accordingly, the above amount shail be paid to the Applicants No. 1 to
12 and the ather eligible house buyers by the Respondents along with
interest @18% from the date from which these ameounts were reglised
from them till they are paid as per the provisions of Rule 133(3)(h) of
the CGST Rules, 2017 within a period ef 3 months from the date of issue
of this Order, failing which the same shall be recovered by the concerned
Commissioner CGST/SG5T and paid to the eligible house buyers, "

Therefore, the respondent is liable and under a legal obligation to pass
on the proportionate share of the profiteered amount to com plainants
along with interest @18% from the date from which the amounts were
realised from the complainants till the aforesaid share is remitted to
the complainants. The respundﬁiﬂ.h,ﬂi consciously and maliclously
refrained from doing }hmﬁ%ﬂﬁh Eﬂ] ggtg...‘hlurenven the aforesaid
order has considered. F.pc:ts only: up._.1r:u "Et:_r_.'ﬁg.a_ma and therefore,
additional benefit uf ;;ITE. if any; acerued subsequently to the
respondent shall é’fsu be passed on proportionately to the
complainants by U?E'-I‘E#ﬂ-l:l_ﬂem_:.

That it needs to be mgmrgntﬁi that the complainants at the time of
purchase, had made a Ieg_;_tn:q‘;ltg assessment regarding the future
course of their Iivuﬁ Hhm;ﬂ“;ﬁn:'clfﬁ ::Ep:eﬁehtatiun of the respondent
that the unitin question would he_:‘delivm'eﬂ_-in 2018. The co mplainants
had considered that the unitin question would be available for use and
occupation by July, 2018 and accordingly had planned their finances.
However, on account of delay of more than 3 years on the part of the
respondent in fulfilment of its contractual obligations, the
complainants have been left in lurch and have suffered enarmously

without there being any fault on their part.
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That under these circumstances a legal notice dated 02.12.2020 was
issued and delivered to the respondent by the complainants. However,
the respondent neither replied nor conformed with the demands
advanced therein. The same is evident of the malafide and deceitful
Intent harboured by the respondent.

That the complainants are entitled to delayed possession interest and

compensation in the facts and ::Imumstances of the case. No lapse or

11

default of any nature can be imp _*ﬁ!the complainants in the entire
sequence of events. The cumpiai;i‘gﬁ@i'nwe fulfilled their contractual
obligations arising uul; ﬁf’ {myars ag::ramnt The complainants
deserve to be cnmgep.safed for l0ss of finantes ahd as well as for the
harassment and mental agony o account of deceitful and unfair trade
practices adopted by t]‘tﬂ respondent, No cogent or plausible
explanation has heen tundewﬂ by the fEﬂpl}l'll.'iE'nl‘ as to why the
respondent has I'I]lEE]'a.th fai‘led- tu umi&rtake and complete the
construction activity ﬁf uhf upB.; un tﬂ?e and to deliver physical
possession of the suh;ect unit to the co mplamanl:s

That the subject matter of the claim falls within the jurisdiction of this
authority and the said project is located within the territorial
jurisdiction of this authority. Hence, this authority has got the
Jurisdiction to try and decide the present com plaint.

That cause of action for filing the present complaint is a recurring one

and it accrued in favour of the complainants each time the respondent

failed to hand over the possession of the said unit, complete in all
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respects, to the complainants. The cause of action further arose in
favour of the complainants each time the respondent refused to accede
to the just, fair and legitimate requests of the complainants. The cause
of action lastly accrued to the complainants about a week ago on the
final refusal of the respondent to accede to the legitimate and bona fide
requests of the complainants,

39. That no other complaint het\wzen the complainants and the

respondent is pending admdftaﬁmﬁﬁefuﬁe any authority /court/forum

regarding the subject matte,r ﬂfﬁf{"' :

i
F

t complaint,

C.  Relief sought by the cl:mlplﬁinnnts
40. The complainants have sought fnl!uwing relief(s):

(i) Direct the respandent to deliver passession of the unit in question
after cnmpleﬁn’ﬂ’iﬁ'nﬂ it'-isl:alling all the facilities, amenities and
services as portrayed in the l:r-aclmre and the buyer's agreement
dated 25.02.2016. .

(ii) Direct the respﬁhc{éntr‘ifp n:'ta'l,il'?ercnpiﬁs:-nf occupation certificate,
deed of declaration and mplies of all the approvals from the

competent statutory authorities tothe complainants at the time of

offer of possession of the unit in question,

(ili) To declare that the buyer's agreement dated 25.02.2016 is
arbitrary, unjust, unilateral and unfair and consequently, not

binding upon the complainants.

(iv)  Direct the respondent to refund the amounts towards GST/CGST
etc. collected illegally from the complainants alon g with interest at
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the rate of 12% per annum calculated from date of receipt of the
respective amounts by the respondent till the payment thereof to
the complainants.

Direct the respondent to not to penalize the complainants with
interest on any payment after July, 2018,

Direct the respondent to not to charge holding charges,
maintenance charges, till the delivery of the unit in question,
complete in all respects, g

e o

e
"
-~

Direct the respondent to .ﬁﬂj@{-aﬁ&mnunt of Rs. 1,00,000/- as
litigation expenses m_:suﬁ'éd-l_:}t'ﬂm' complainants.

AW 4 s, T
To penalize the respondent for tﬂnimf.renmgxhe provisions of the
Act as well as fortheating and defrauding the intending allottees,
including the complainants.

Direct the resptlmﬂeﬁt to pay delayed possession interest/charges
to the complainants for'the period of delay (i.e. from July 2018)
calculated at the preseribed rate uf_'-iﬁls&rﬂst on the total amount
deposited with the;-esgpndﬂ;lﬂm thedelivery of possession of the
unit in question. | '

41. On the date of -hearing the authority explained to the

respondent/promoter about the contravention as alleged to have been

committed in relation to section 11(4) (a) of the Act to plead guilty or

not to plead guilty.

D. Reply by the respondent

42. Therespondent has contested the complaint on the foll owing grounds.
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That the complainants made an application to the respondent for
booking/allotment of a 2 BHK flat having carpet area of 590 5q. ft.
and balcony area 100 sq. ft. in the said scheme/colony. The
application form dated 29.01.2015 signed and submitted by the
complainant had necessary particulars of the residential scheme
such as description of land, license and building plans
granted/approved by DTCP, HEI}FBHE_, and also salient terms and
conditions on which the aﬂi:‘tmgnt was to be made to the
complainants. The cunm]*afhﬁﬁ&' ﬂhﬂ read and understood the
terms and mndn:l-_:;r_us:ul: _I;ha Eat'bqurggreem ent and undertook to
sign the same as aﬁﬂ.ﬁheni..ﬁ-shuiré%l'h}r respondent.

That the appli&ﬁﬁq% form also chﬁt'ajneﬁ the payment plan in
accordance to which the complainants were to make the due
instaliments as specified. That the payment plan clearly stated at
the time of appl icatiuh"S'iﬁ dft-Iaﬁ-h asic sale price (hereinafter BSP),
20% of the BSP withiin 15 daysfrom the issuaice of allotment letter
and thereon at iﬁt&fv:ii;s :fiff:“ rl;i:rljths 1-..2‘5% of the total BSP was to
be paid respectively. The payment planwas in accordarice with the
payment plan prescribed in the said policy,

That under the said policy, the allotment was required to be made
through draw of lots to be held in the presence of a committee
consisting of deputy commissioner or his representative (at least
of the cadre of Haryana Civil Services), Senior Town Planner (Circle

officer), DTP of the concerned district. The policy prescribed a
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transparent procedure for allotment of a flat in the affordable
housing project of the policy which interalia included
advertisements for booking of apartments by the
coloniser/developer on two occasions at one week interval in one
of the leading English national daily and two Hindi newspapers
having circulation of more than ten thousand copies in the state of

Haryana to ensure adequate publicity of the project, submission of

the applications by thé inm ’d persons, scrutiny of all

t":b'“

application by the culnn.iﬂf.f’ | per by the overall monitoring

of the concerned D‘ﬂlwﬁlﬁn iﬁ-erj&inﬁhrae months from the last
date or receipt of a;agh::atmnm fixing of the date for draw of lots by
the concern senig r r:luwn planner, publication of the advertisement
issues by the cn%ﬁﬁlﬁer informing the applicants about the details
regarding date/ tﬁm? ﬂnd v&nu& of draw of lots in the newspaper
etc, The said ]]rnEEdurE as lal dadmrrnt‘infpﬂucy was dully follows by
the respundent.ﬁ_ 4, En » :
That the complainants were informed by the respondent that the
draw is to be held on 15.08.2015 at 10.00 A M. and they were
invited to the said event. The draw of lots was conducted at the
given date, time and place in the presence of the required officials
of Government of Haryana.

That the complainants were successful applicants in the sald draw

and as such the respondent vide its letter dated 20.08.2015

intimated the complainants that they had been allotted flat no. A-

Page 23 of 43



vil,

= GURUGRAM

HARERA

Complaint no. 2987 of 2021

1302 in the said project, Thereafter, the builder buyer agreement
dated 25t February, 2016 was executed between the complainants
and the respondent against the said flat.

That the aforesaid facts and circumstances makes it clear that the
respondent has neither indulged into any unfair trade practice nor
committed any deficiency in service. It is submitted that in the real
estate projects like the prﬂj’&:t-!i‘l-.qu&st‘lﬂn the development being
multi-storied group hnush@g:ﬂﬁ*&}mpmenn the default in payment

4.-' o ':'i'f

committed by even one allﬂ}tﬁfﬁﬂvﬁsel y affect the development
of the other units as. weli Eﬁ && much.as the financial planning, the
pace of the prq]ect eh: get advemely affected thereby causing
impediment in th_a;.de'u elopment an_j{i overall delay in delivery of the
project. \ % \ .

The complainants, wznref Iu!I;-,r awaJ‘e ﬂ‘iae thE project in question
was a project under ﬂ}&.iﬁffnrdahl-‘e Hﬂusmg Policy, 2013 of the
Government of Haﬁanﬂ:@vﬁﬁ:‘l:@rﬁﬁﬁair%b@iatdm check and balances
to protect interests of -.111 stal;;ﬂ holders with special emphasis on
the protection of rights of the potential purchases of the flats,
Almost each and every aspect of the transaction was governed by
the policy. Even the draw of flats was to be held after permission
of government and in the presence of government officials and

permission to conduct draw was to be granted only after all

necessary approvals were in place. The flat buyer agreement
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contained provisions that were in consonance with the policy
guidelines/parameters.

That as per the agreement the respondent was to start the
construction from the date of environment clearances which Wwas
granted on 06.05.2016, It is relevant to mention here that from
November, 2019 onwards things started moving out of control of
the respondent. Many furl:e majeure events, situations and
circumstances occurred th&f"ﬁ:lade the construction at site
impossible for a mnsiderﬂ:fé pm:( od of time. Such events and
clrcumstances mclﬂd&d Jl;ll:Eh-afiﬂ, repEatEd. bans on construction
activities by EFC,A, HGT and ‘Hon'ble Supréme Court of India
Nationwide lock down due to emergbnce of covid-19 pandemic,
massive nationwide, migration of labourers from metropolis to
their native vﬂlage%._gr;;mj_r_t_g acute shortage of labourers in NCR
regions, disruption nf&hpply n.:haim:'fnr ::.u.n struction materials and
non-availability of them at Gonstruction sites due to Covid-19
pandemic and télﬂﬁlfﬂf;:EStTi}::tEé ﬁmﬁihnfng of various private
offices as well.as government offices disrupting the various
approvals required for the real estate projects, resulting financial
distress etc.

That the Environmental Pollution (Prevention and Control)
Authority for NCR ["EPCA") vide its notification bearing no, EPCA-
R/2019/L-49 dated 25.10.2019 banned construction activity in
NCR during night hours (6pm to 6am) from 26.10.2019 to
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30.10.2019 which was later on converted into co mplete 24 hours
ban from 01.11.2019 to 05.11.2019 by EPCA vide its notification
no. EPCA-R/2019/L-53 dated 01.11.2019, The Hon'ble Supreme
Court of India vide its order dated 04.11.2019 passed in writ
petition no. 13029/1985 titled as “M.C. Mehta vs Union of India"”
completely banned all construction activities in NCR which
restriction was partly mudiﬂad vide order dated 09,12.2019 and
was completely lifted by theﬁ#ﬁlb}:a Supreme Court vide its order

I‘_.-r bl &

dated 14.02.2020. | -; -l.,r:-._:.‘

A

That due to these Iapge'ﬁmd ﬁemh funr:gd tahe migrant labourers to
return to their ng_tli_u{gstatgs?wlragﬂ&creaﬂhg an acute shortage of
labourers in Hﬁﬂg&ﬁu n. Due ta the said shbr'l_t;hge, the construction
activity could natségitrmé atfullthrottle even after lifting of ban by
the Hen'ble '-":u]:lrﬂme Court, Even before the normaley in
construction :h':l:l\\.-ril'g,-r ‘-:nuH resume, Ehﬂ world was hit by the
'Covid-19' pand,gm%i:. The uhﬁe&dbﬂeﬂ situation created by the
Covid-19 pandﬂ_milé p.rés'miteﬂ yet a_r_lmtl'tEr force majeure event
that brought to-haltall activities related to the project including
construction of remaining phase, processing of approval files etc,

That the Ministry of Home Affairs, Government of India vide
notification dated March 24, 2020 bearing no. 40-3 J2020-DM-1{A)
recognised that India was threatened with the spread of Covid-19
epidemic and ordered a complete lockdown in the entire country

tor an initial period of 21 days which started from March 25, 2020,

Page 26 of 43



&2 GURUGRAM

xii.

xiii,

xiv.

Complaint no. 2987 of 2021

By virtue of various subsequent notifications, the M inistry of Home
Affairs, Government of India further extended the lockdown from
time to time. Various state governments, including the
Government of Haryana have also enforced several strict measures
to prevent the spread of Covid-19 pandemic including imposing
curfew, lockdown, stopping all commercial, construction activity.
That as a result of this snruatiun. natlnmﬂnde massive migration of
labourers from metropolis, tgl‘l'[&ir native villages creating acute
shortage of labourers i in NCR ?egln‘ns. disruption of supply chains
for construction mate:iails and ‘non-availability of them at
construction Situ_Es.an_ﬂ the full nnrna,alr:}r hashot returned so far.
That even before the nation could recover fully from the impact of
the first wave i:_-:ﬁ[lnﬂd;—'r’.l 9, the Second wave hit vary badly the
entire nation parﬁﬁu_]alﬂ}r__ﬂﬂﬁ rgg_iun: w_‘hi-;:h resulted in another
lockdown from April Zﬁélrﬁll Juné 2021 and now the threat of 3rd
wave is loominglarge. .

That it Is a matter of common kndw'lecfge.and widely reported that
even before advent of such events, the real estate sectors was
reeling under severe strain. However, such events/incidents as
above noted really broke the back of entire sector and many real
estate projects got stalled and came to the brink of collapse, The
situation was made worse by the dreaded second wave which
again impeded badly the construction activities. The said

unprecedented factors beyond control of respondent and force
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majeure events have resulted so far in time loss of almost 14
months in total and as such all timelines agreed in the settlement
agreement stood extended at least by said 14 months, if not more.
That the respondent is perhaps one of the very few developers in
NCR region who had fought valiantly during these testing
times/odd circumstances and completed the project. Even the
occupancy certificates were: -.applied on 04.08.2021, The
applications made by thr.§~ ‘ﬁﬁﬁ;qtdent is pending without any
objection and for deﬁmem}r ellu’tf';ﬁm:ed out, perhaps because of
limited restricted fum:tmrdng of the public offices.

That the respond Eﬁt has -‘:ﬂmp]eted all re:-‘ﬂdanhal towers including
the creche, -::r:mmmnity hall, lifts; fi r:ﬂghtlng systems are ready and
functional w:thtﬂﬂ nbces,sary appmva}s fr-s place. Round the clock
security is hemg prhﬁ-ﬂad with all m.-tgssary security/ward and
watch arrangement irr-pléﬂe‘ ’l‘he-gmject is thus fully habitable.
Every responsible p%rsthin#ﬁtﬂtturr in" the country has
responded appmpriately to nuercnme the challanges thrown by
Covid-19 pandemic 'and ‘have sué-moti extended timelines for
various compliances. The authorities also have extended time
periods given at the time of registration for completion of the
project. The HRERA has also for the same reasons granted
extension to all the real estate projects including the project in

question.
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xvil.  That it is most humbly stated that considering the time lost due to

above force majeure circumstances, which is required to be
excluded in computing the timelines given in the agreement, there

shall be no delay on part of the respondent, much less intentionall ¥

xvili. That the construction activities were halted several times due to

43.

E.l

44,

the orders passed by NGT and supreme Court to control the

pollution level in NCR Includlng-l}urugram.
Copies of all the relevant ducumenﬁ:?mye been filed and placed on the

record. Their -ElUﬂ'lE'hl‘ll:‘llI_‘,i’ s nnt fﬂ-‘ﬂ]spute Hence, the complaint can

be decided based on th.ugse mdjsﬁuted documents and submission

made by the partlesr. 4

Jurisdiction of the authority

The authority obseryed &a;'it has territorial as well as subject matter
jurisdiction to adjudim;tath&prﬁﬂm cnn‘ip%hin! for the reasons given
below.

Territorial jurisdiction

As per notification no. 1/92/2017-1TCP dated 14.12.2017 issued by
Town and Country I-"Iiannin.g Bepartment, the jurisdiction of Real
Estate Regulatory Authority, Gurugram shall be entire Gurugram
District for all purpose with offices situated in Gurugram. In the
present case, the project in question is situated within the planning
area of Gurugram District, therefore this authority has complete

territorial jurisdiction to deal with the present complaint.
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45. Section 11(4)(a) of the Act, 2016 provides that the promoter shall be

responsible to the allottees as per agreement for sale. Section 11 (4)(a)
is reproduced as hereunder;

Section 11(4){a)

Be responsible for all obligations, responsibilities and functions under
the provisions of this Act or the rules and regulations made
thereunder or to the allottees as par the agreement for sale, or to the
association of allottees, as the cu.i'e- may be. till the conveyance of alf
the apartments, plots or bui p}lﬁfﬂﬂse may be, to the allottees,
or the common areas to the mﬁﬂ:ll::ﬁ'?:fpf allottees ar the competent
autharity, as the case may beit it St
The provision of nssyr‘Ed' retums is partaf the builder buyer's
agreement, as per clauge L‘I-.aq.l" the Mmﬂ e Accordingly, the
promoter (s responsible for all. &bgyuﬁanmmﬂbﬂmes and
functions mc!ud.bﬁpgﬁmenrq,l" assured returnsasprovided in Builder
Buyer’s Agreement. |

Section 34-Functions of the Authority:
4] of :h:e Aot prmr.rdei to ensure compliance of the
abligations cast upth the prorioters, the allotteesand the real estate
agents under this AcCand the rules and regulations made thereunder.

46. 5o, in view of the provisions of the Act of 2016 quoted above, the

F.l

authority has complete Jurisdiction to decide the complaint regarding
non-compliance of ubhgatmns by the promoter leaving aside
compensation which is to be decided by the adjudicating officer if

pursued by the complainants at a later stage,

Findings on objections raised by the respondent

Objection regarding passing of various force majeure conditions such
as orders by EPCA, lockdown due to Covid-19 pandemic, shortage of
labour and NGT orders.
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The respondent-promoter raised a contention that the construction of
the project was delayed due to force majeure conditions such as
various orders passed by the Environmental Pollution (Prevention
and Control) Authority for NCR (hereinafter, referred as EPCA) from
26.10.2019 to 14,12.2019, lockdown due to outbreak of Covid-19
pandemic which further led to shortage of labour and orders passed
by Mational Green Tribunal [hEreilnaftEr, referred as NGT) but after
adding a period of & months mcg;jipletgn B the project as per HARERA

1 4 1P

notification no. 9;’3—2!]2{}_ dmﬁ%ﬁ’t;ﬂ%ﬂm passed by the authority,
the due date for com pfgﬁnnnf ﬂ:lé project comes to 01.09.2021. The
respondent-builder hﬁs alrela'&j-.r a:ﬁﬁiied for getting occupation
certificate vide apﬁji-:_:a tion datéd 04.08.2021 and'the same is pending
before the competent authority. The fact cannot be ignored that the
respondent-builder has.apiplie-{__i for obtaining occupation certificate
before due date. So, Enxﬁi:fh' a _S]ﬂ_iﬂﬁﬁtl--lt‘f.m complainants-allottees
would be entitled to delay possession ‘charges from the due date of
possession i.e.01.09.2021 ﬂ“ the offer of possession plus 2 months.

Findings on the relief sought by the complainants

Relief sought by the complainants:

Direct the respondent to deliver the possession of the allotted unit
after installation and competing all the amenities, facilities and
services as portrayed in the brochure and buyer's agreement dated
25.02.2016

In the present case, the respondent has made an application for grant

of occupation certificate on 04.08.2021 to the concerned authority but
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the said occupation certificate for the tower in which the subject unit
is allotted has not been received. So, the respondent is directed to
make an offer of possession of the allotted unit to the complainants-

allottees within a month of receipt of occupation certificate,

Direct the respondent to deliver the copies of occupation certificate,
deed of declaration and all other approvals from the competent
authorities to the complainants at the tme of offer of possession

Itis proved on record that the respondent-builder has already applied
for the grant of occupatien i:mitﬂte vide application dated
04.08.2021 and the same hasnlﬁtﬁhm received. 5o, as per section
11(4)(b) of Act of 2016, when the said eccupation certificate is
received the res pDndEnt-bﬂildji:_rrﬁﬂHli.hE'ﬂh]ig'.uted ta supply a copy
of same to the :umﬁlﬂin&nt&ail:t:lttees_._ThE relevant part of section 11
of the Act of 2016 isreproduced as hereunder: -
“11(4) (b) The\promater shall e responsible to lobtain the

completion certificate or the occupanty certificats, or both, as
applicable, from the relevant competént adthority as per local

-

laws or other laws far the @Fﬁf-ﬁ'ﬁﬂﬂ’_fﬁﬁﬁtﬁ'ﬂnd to make it

4 bl

available to the allottees individudily. or ta the association of

allottees, as the case may be™
With regard to dEed!'nfﬁen_:Ia'_tgtipﬁ'*a nebother approvals after receipt of
occupation certificate, the complainants-allottees can check those
documents from the website of DTCP.

G.1I Direct the buyer's agreement dated 25.02.2016 be arbitrary, unjust

a1,

and unfair and consequently, non-binding upon the complainants.
A contract between the parties shall be binding upon both/all the

parties to such contract. There is no provision that obligates a contract
only on one party and relieves other(s). Therefore, as the buyer's
dgreement Is obligatory on the respondent, it is obligatory on the

complainants too and cannot be declared non-binding. Moreover,
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any/few arbitrary clauses to any contract does not make the whole
contract arbitrary, unjust and unfair, Whereas, onl y specific provisions
are to be declared void on account of being arbitrary, unjust or unfair,

52. The same view was taken by the Apex Court of the land and by various
High Courts in plethora of judgments have held that the terms of a
contract shall not be binding if it is shown that the same were one
sided and unfair and the person signing did not have any other option
but to sign the same. Reference can also be placed on the directions
rendered by the Hon'ble Apex Enur:t in civil appeal no. 12238 of 2018
titled as Pioneer Urban .Lm:;n; .nm.f Infrastructure Limited Vs,
Govindan Raghavan {t.'eﬁded .m;_ 02.04.2019) as well as by the
Hon'ble Bombay High Court 'll'l.t!'l_-E #&Ef#ﬂmﬂf Realtors Suburban Pvt,
Ltd. (supra). A similar view has also been taken by the Apex court in
IREO Grace Realtech Pvt. Ltd. Vs, Abhishek Khanna & Ors. (supra)
as under:

Cothat thesincorporgtion of such.one'sided and unreasonable
cluuses in the Apartient Buyer's Agreement constitutes an unfair
trade practice unden.Section 2(1)fr) of the Consumer Protection
Act. Even under the 1986 Act, the powers of the consumer fora were
fn no manner canstydined to\deglare & contrattual term as unfair
or one-sided as an incident of the power to discontinue unfair or
restrictive trade practices. An "unfair contract™ has been defined
under the 2019 Act, dnd powers have been conférred on the State
Consumer Fora' and’ the ‘Watlonal | Commission to declare
contractual terms which are unfair, as null and void This is o
statutory recognition of a pawer which was implicit under the 1986
Act

In view of the above, we hold that the Developer cannot compel the
apartment buyers to be bound by the one-sided controctual terms
contained In the Apartment Buyer's Agreement.”

G.IV Direct the to refund the amount towards GST/CGST etc. collected
illegally from the complainants along with interest at the rate of 12%
p.a. calculated from date of receipt of the respective amount by the
respondents till the payment thereof to the complainants.
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For the projects where the due date of possession was/is after
U1.07.2017 e, date of coming into force of GST, the builder is entitled
for charging GST but builder has to pass the benefit of input tax credit

Complaint no. 2987 0 2021 |

to the buyer. That in the event the respondent-promoter has not
passed the benefit of ITC to the buyers of the unit which is in
contravention to the provisions of section 171(1) of the HGST Act,
2017 and has thus committed an offence as per the provisions of
section 171 (3A) of the above Act: The allottee shall be at liberty to
approach the State Screeniug G-ummittee Haryana for initiating
proceedings under section ],'?‘?1 of the HGST Act against the

respondent-promoter, f -

Direct the respondent to not pu:mitlu the complainants with interest
on any payment after July,2018.

In the present case, since no payment plan is provided either by the
complainants or by the respondent. Therefore, it cannot be
ascertained that whether the payments are made with regards to a
specific payment plan or not; Tﬁa complainants have alleged in their
complaint that respondentchas net raised the demand in accordance
with the stage of construction whersas there {$ no payment plan
provided on record in'consonance of which such demands are to bhe
raised. Thus, it cannot be concluded that whether any delay has been
made by the complainants or not with regard to payment towards
consideration of allatted unit.

Since as per the provision of section 19(6) and (7) of Act of 2016, the
allottees are under obligation to make timely payment as per the

payment plan and is obligated to pay an interest thereon, in case of
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delay in payment with regards to agreed payment plan. Section 19(6)

Complaint no. 2987 of 202 1—||

and 19(7) of Act of 2016 is reproduced as under: -

“Section 19 (6)

Every allottee, who has entered into an agreament for sale to toke an
apartment, plot or building as the case may be, under section 13, shall
be responsibie to make necessary payments in the manner and within
the time as specified fn the said agreement for sale and shall pay at
the proper time and place. the share of the registration charges,
municipal taxes, water and electricity charges, maintenance charges,
ground rent, and other charges, if any. "

“Section 19(7) e

The allottee sholl be labje ::yﬁw ot such rate as may be
prescribed, for any delay in p e{:th”nﬁhd{ any amount or charges
to be paid under sub-seetign. ™ _I’ i
Whereas the rate of interestatwhich such intérest under section 19(7)
. ot -
shall be payable is given'under séction 2(za) of the'Act of 2016 and the
same is reproduced as under: -

Section 2
(za) “interest” means the rates of interest payable by the promoter
or the allottes, as the liﬂ.i'ﬁt‘ﬂ_i,ﬂ:_‘lkh‘q. |

The definition of term 'interest’ Ia&ﬂéﬁhad under section 2(za) of the
Act provides that tlgﬁ,_lffte‘ﬁ;__‘ inﬂe?;stﬁ%ﬁas}’!‘g@hlﬁ'ﬁum the allottees by
the promoter, in case of Eef&uit. s'h_alj !::_e_.'equaI to the rate of interest
which the promoter shall h'; liable to pay the allottees, in case of
default. Therefore, in case of any default by the complainants, it shall
be liable to pay interest at the equitable rate as charged by the

respondent.

G.VI Direct the respondent to not to charge holding charges, maintenance

charges till the delivery of the unit, co mplete in all aspects,
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The holding charges shall not be cha rged by the promoter at any point

Complaint no. 2987 of 2021 _||

of time even after being part of agreement as per law settled by
Hon'ble Supreme Court in civil appeal no. 3864-3889/2020. Whereas
as far as the maintenance charges are concerned, the respondent can
demand maintenance charges at the rates prescribed in the builder
buyer’s agreement at the time of offer of possession. However, the
respondent shall not demand the maintenance charges for more than
one year from the allottees even in those cases wherein no specific
clause has been prescribed 'lln thel. agreement or where the

maintenance charges has been ﬁ:ﬁanded for more than a year.
Direct the respondent ;up&f}pi‘lhﬁtﬂg.‘lﬂﬂ,ﬂ 00/- towards litigation
expenses incurred by the complainants,

The complainants aretlaiming fémpensation in the present relief. The
authority is of the view that itigimpottant to understand that the Act
has clearly prwi'cléd interest and com pensation as separate
entitlement/rights w}ﬁt:h the' allo ttees can claim. For claiming
compensation under sacﬁnﬁstz i4., Iﬂefuﬁ section 19 of the Act, the
complainants mayy file a_r:gepafﬂe ::am_plaint-- before Adjudicati ng
Officer under sew:l:inn 31 read uﬁtii"ﬁétt[uri" 71 of the Act and rule 29 of
the rules

To impose a penalty on the respondent for contravention of the
provision of the Act as well as for cheating and defrauding the
intending allottees, including the com plainants,

The respondent through its representatives and itself portrayed

several times that the possession of the allotted unit shall be handed
over in the prescribed time limit but despite various promises made

the possession of the allotted unit was not offered. It is clear from the
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facts of the case that no cheating or defrauding has been made by the
respondent. Whereas, the matter of delay in possession is concerned,

the respondent is under an obligation to pay delay possession charges

for the said delay in possession.

G.IX Direct the respondent to pay delayed possession charges to the

60.

61.

complainants for the period of delay calculated at the prescribed rate
of interest on the total amount deposited with the respondent till
delivery of possession of the allotted unit.

In the present complaint, the complainants intends to continue with
the project and is seeking delay E&Mun charges as provided under

A Pt
the proviso to section 18(1) of tIhE Act.Sec. 18(1) proviso reads as

under, D ATIUNYh
“Section 18 - Return of amount and compensation
18(1). If d':aﬁ-pmmutar fails. to complete or.is unable to give
possessian fan apartment, plot, ar buflding, —
R s Y . . .

Provided thﬂ'f wﬁmﬁ an allottée does notintend to withdrow
from the project*he shat! be‘paid, By-the promoter, interest for
every manth of detay, till the handing over of the possession, at
such rate gs may be prescribed,”

Clause 8(a) of the flat hu;rep,ép* agreement (in short, agreement) dated
25.02.2016 provides forhanding il::_*.rer of possession and is reproduced

below:

“Clause 8(a).

Sulject to the force major circumstances, Intervention of
statutary outhorities, receipt of occupation certificate and
Allotteg  having timely complied with all its ebligations,
formalities or documentation, as prescribed by Developer and
not being in default under any part hereaf including but not
limited ta the timely payment of instalments of the ather charges
as per the payment plan, Stamp Duty and registration charges,
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the Developer Proposes to offer possession af the Said Fiat to the
Allottee within period of 4(four) years from the date af approval
of building plans or grant af environment clearance, whichever
is later (hereinafter referred to as the ‘Commencement Date. jii Mo

62. The authority has gone through the possession clause of the
agreement and observed that the respondent-developer proposes to
handover the possession of the allotted unit within a period of four

years from the date of approval of building plan or from the date of

grant of environment clearanl:e Wﬂh ever is later, In the present case,

'..d' ;'.

o ce has not been provided but

the date of revised mh. @Taqcﬂ is given which is
/o .
20.07.2016 but sam Eﬁfd“ Qi;h{tb’ﬂ;maréd.\yhereas with respect

e
to environment cle JEE-A , the date nfﬂ,btajniﬁt&,ﬁn’?sent to establish is

given, which was I:E%: ed on %ﬁ 05.2011 Af pir,ll clause 8(a) of flat
huyersagraﬂmeni]g s ssihtm fthe nit is to be handed

date of approval of environm

Y ,-a,
over within four yea é.0 y &T of building plan i.e.
EGY
01.03.2017 or within fuur }re =  date of consent to establish

Le; 06.05.2016, heénggai‘ér{rhfﬁ gdatgq ﬂs%essmn I$ calculated

from the date of sarnl:tmn ufhmldmg p!an appmma! le; 01.03.2017,
being later which r:ume,s Iulutk to be 01.03. 2ﬂ21 As per HARERA
notification no. 9/3-2020 dated 26.05.2020, an extension of & maonths
s granted for the projects having completion date on or after
25.03.2020. The completion date of the aforesaid project in which the
subject unit is being allotted to the complainants is 01.03.2021 ie.

after 25.03.2020, Therefore, an extension of 6 months is to be given
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over and above the due date of handing over possession in view of
notification no. 9/3-2020 dated 26.05.2020, on account of force
majeure conditions due to outbreak of Covid-19 pandemic. As such the
due date for handing over of possession comes out to be 01.09.2021.

Admissibility of delay possession charges at prescribed rate of

interest: The complainants are seeking delay possession charges
however, proviso to section 18 prmr.;ldes that where an allottee does

promoter, interest for every ol - E!ay. till the handing over of
- i1
possession, at such rate’.qs may ‘be preseribed and It has been

prescribed under ru %@l}fﬂ% ul S‘h.ﬂ:s been reproduced as
F i o= o

under: (,_{-".' -
Rule 15, P :- : -ﬁ"t H&\H}ﬂﬂﬁ: to section
12, section 18 and Fnd;snﬁ.ﬁcﬁun (7) of

section 19]
(1] For the plirgosed, aﬁ-;f section 18; and
sub-sections {4 Pand ﬁgﬁ grhe “interest at the
rate prescribed ate Bank of India highest

marginal cost a-f fen '

has .fiﬁ.:
mede idia marginal cost
af Eﬁnd; | be replaced by
such banchmaﬂr ending m es whn: the State Bank of

;::i:}::ﬂnm_y ﬁ‘\{fr?w @ &:_ﬁ.:;ne ﬁ.r Igﬂdmg to the general
The legislature in its wisdom in the subordinate legislation under the
provision of rule 15 of the rules, has determined the prescribed rate of
interest. The rate of interest so determined by the legislature, is
reasenable and if the said rule is followed to award the interest, it will
ensure uniform practice in all the cases.
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Consequently, as per website of the State Bank of India ie,
https://sbi.co.in, the marginal cost of lending rate (in short, MCLR) as
ondateie, 22.12.2021 is @ 7.30%. Accordingly, the prescribed rate of
interest will be marginal cost of lending rate +2% i.e, 9.309%,

The definition of term ‘interest’ as defined under section 2(za) of the
Act provides that the rate of interest chargeable from the allottees by
the promoter, in case of default, shall be equal to the rate of interest
which the promoter shall be. Iia'@mtm pay the allottees, in case of

£
-.l":-'

A A ‘l
default. The relevant section B -Tfl' ndiiced below:
r#'-".".:'i_ '-I-'
“(za) "!‘ntere.r;r e q " fdtesaf interest payable hy the
promoter ar th ._..* Lee h '.f ay be.
Explanation, —“ﬁ’ﬂ he -F DOSESL, @iﬁ sE—
(i)  the rate gf. est “chargeable from the allottee by the

promoter; se of Jﬂﬁ:u!:, shall be equol to the rate of
interest which the pmmqﬁersﬁpﬂﬁe lia $pn_}r the allottee,
in case of It. |

(ii}) the i‘ﬂter&;ﬁ;j:r ;tt'r!;g by th p mate H':i] allottee shall be
from the dgté onip ’L ﬁﬁmﬁwnt&rany
part rherekb‘;,ﬁ,l' date, %hea: unt gr part thereof and
interest thereon ad;dﬁ_si & interest payable by the
allottee to the p m the date the allottee

defaults i ary: ﬁmmt to “p‘Fﬂ'Funmr till !:.'zs date it is paid;”

1: % «...
Therefore, mterest éfﬂga k ﬂtéfumpiﬂln&ntﬁ shall
be charged at kthﬂ i:rrescﬁ#d-; ﬂt}:. \ [.e_ﬁ,% - 930% by the
respondent/promoter which is the same as is being granted to the
complainants in case of delayed possession charges.

On consideration of the documents available on record and
submissions made regarding contravention of provisions of the Act,
the authority is satisfied that the respondent is in contravention of the
section 11(4](a) of the Act by not handing over possession by the due
date as per the agreement. By virtue of clause 8(a) of the flat buyer's
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agreement executed between the parties on 25.02.2016, the
pussession of the subject apartment was to be delivered within 4 years
from the date of sanction of building plan or from the date of
environment clearance, whichever is later. The due date of possession
is calculated from the date of sanction of building plan approval fe.;
01.03.2017, being later which comes out to be 07.03.2021. As per
HARERA notification no. 9/3-2020 dated 26.05.2020, an extension of
6 months is granted for the pro yz-:ts l}qwfng completion date on or after
25.03.2020. The completion ﬁ%}ﬁwﬂumam project in which the
subject unit is being ajlul:ted o th : mp]ajnants is 01.03.2021 ie
. ’hsm;': | 0F6 months is to be given

o '_gn’ilu‘épﬁhféf;bpssessiun in view of

.II. |

ﬁsiu l}hﬁ%l:’ltu be 01.09.2021.
_E‘

tesi!th t;he.:tn take possession of
ﬂ;’éﬁﬁm?ﬂi ,ﬁ?aﬁa of receipt of occupation
certificate. In the ion certificate is yet
not obtained but ﬂu‘ﬁ{j z&:& ed for the grant of
occupation certificate rh?ﬁﬂi ﬂé Hﬂej date. of possession. The
respondent shall offer the possession of the unit in question to the
complainants after obtaining occupation certificate, so it can be said
that the complainants shall come to know about the occupation
certificate only upon the date of offer of possession. Therefore, n the
interest of natural justice, the co mplainants should be given 2 months’

time from the date of offer of possession. This 2 months’ of reasonable
time is being given to the complainants keeping in mind that even after
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intimation of possession practically he has to arrange a lot of logistics
and requisite documents including but not limited to inspection of the
completely finished unit but this is su bject to that the unit being
handed over at the time of taking possession is in habitable conditi on.
Itis further clarified that the delay possession charges shall be payable
from the due date of possession Le. 01.09.2021 till the expiry of 2
months from the date of offer of possession.

Accordingly, it is the failure ul_’thép;ﬁm$rt5r to fulfil its ebligations and

responsibilities as per the agree "ﬂfﬁdated 25.02.2016 to hand over
%
apn:erlmi Accordingly, the non-

the possession within r.he_,sisi

compliance of the ma

e
]

proviso to section Eﬁ} of tﬂﬂ.;&&an-the pu; 1{1' the respondent is
established. As sug e allutteesl Shfﬂl be pamg by the promoter,
interest for Euery?'q‘q dqgl;m I’rém dup }dﬂtsj of possession ie,
01.09.2021 till the Eht'&; nﬂ'&r -ﬂf ‘pﬂé‘sg#sﬁanfplus Z months, at

prescribed rate e, q’ﬂ;ii:%%hs E_l]];r _,t‘ﬁ section 18(1) of the

Act read with rule 15 of n.;gl‘ {E_k.:-"‘ >

Directions of the m: ;
Hence, the authurlt}r fher ¥ Easscfs tﬁis grde; and?;ﬂ ues the following
directions under section’ 3% of the” Act’to' ensure compliance of
obligations cast upon the promoter as per the function entrusted to

the authority under section 34(1):

L. Therespondent shall pay interest at the prescribed rate i.e. 9.30%
per annum for every month of delay on the amount paid by the
complainants from due date of possession i.e, 01.09.2021 till the
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expiry of 2 months from the date of offer of possession after
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obtaining occupation certificate,

iil. The respondent is directed to pay arrears of interest accrued
within 90 days from the date of order of this order as per rule
16(2) of the rules and thereafter monthly payment of interest to
be paid till date of handing over of possession shall be paid on or
before the 10t of each succeeding month.

lil.  The respondent shall not ::hql,ﬁgﬂ jmything from the complainants

which is not the part of th%e% Biier’s agreement.
o

V. The complainants arardi' ‘iﬁm outstanding dues, if any,

after adjustrnen%&({aff;jrﬁl_:ﬂ'_ t _ q*dgfapéd*peﬂud

H‘.t"-l-__ rh

v. The rate of f&ﬁ@st chargeable fmr‘n Jl;]ﬁ allottees by the
promoter, in F%E f dafﬂq]bﬁha be :hér# at the prescribed
rate Le, 9, 3{]%% IEﬂpﬁnﬂEﬁtfﬁl'ﬂ-fﬂiq'hfq which is the same

chithe p:;pm’i.‘:tepéjlja]‘lgﬁe liable to pay the

L
allottees, in case nWi&E"}@ dEI.E.}tEﬂ possession charges as
per section I[Ia] nf ﬂn;xﬂ* S

72. Complaint smndsdﬁ—&s@‘% [ i ﬂ }

73. File be consigned to re;lstr}rt [ | | )/

o

'1.!1,.-_’{_,_,.—-«; | W{

(Vijay Kumar Goyal) (Dr. K.K. Khandelwal)
Member Chairman

Haryana Real Estate Regulatory Authority, Gurugram
Dated: 22,12.2021

JUDGMENT UPLOADED ON 13.01.2022
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