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BEFORE THE HARYANA REAL ESTATE REGULATORY
AUTHORITY, GURUGRAM
Complaint no. 1 2991 0f2021
First date of hearing:  31.08.2021
Date of decision v 22122021

1. Rajesh Chauhan

2. Pratima Chauhan

Both RR/o0: 575, 7, Krishan Mandir Gali, Near Dr

Ram Singh Clinic, Jacobpura, Gurugram- 122001 Complainants

Versus

Aster Infrahome Private Limited
Regd. office: 24A, Ground Floor, Vipul Agora,

Gurugram- 122001 Respondent
CORAM:

Dr. K.K. Khandelwal Chairman
Shri Vijay Kumar Goyal Member
APPEARANCE:

Shri. Sanjeev Sharma Advocate for the complainants
Shri. Dharambir Singh Advocate for the respondent

ORDER

The present complaint dated 10.08.2021 has been filed by the
complainants/allottees under section 31 of the Real Estate
(Regulation and Development) Act, 2016 (in short, the Act) read with
rule 28 of the Haryana Real Estate (Regulation and Development)
Rules, 2017 (in short, the Rules) for violation of section 11(4)(a) of the
Act wherein it is inter alia prescribed that the promoter shall be

responsible for all obligations, responsibilities and functions under the
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provision of the Act or the rules and regulations made there under or

to the allottees as per the agreement for sale executed inter se.

Unit and project related details

The particulars of unit details, sale consideration, the amount paid by

the complainants, date of proposed handing over the possession, delay

period, if any, have been detailed in the following tabular form:

S.No, | Heads o Information |
% Project name and lm:atlﬁ;i X T':‘G@hn Court”, Sector-90, District-
Tt 1 ] u F,j Gurugram. Haryana
[2. Project area 01 25acres
3 Nature of the pt=ﬂjﬂt ' Aﬁprdabie Group Housing Project
4. | | DTCP license, nqtc'anﬂ validﬂ:jr Blof 2014 dated 07.07.2014
- status Valid up to 06072019
62 of 2014 dated 07.07 2014
. | Valid up to 06.07.2019
B Name of licensea M/s Aster Infrahome Pvt. Ltd.
o |.[Far both the licences)
6. | | HRERA registeréd? "Tnot | Registered
registered t "Vide registration no, 137 of 2017
" dated 28.08.2017
' (Registered for 10 acres)
Validup to 22.01.2020
Extension certificate no. 09 of 2020 dated 29.06.2020
Valid up 1o 22.01.2021
7. | Allotment letter dated 20.08.2015
|As per page no. 40 of the
complaint]
8. || | Unitno. 1303 on 13th floor, tawer |
[As per page no. 45 of the
complaint| |
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Unit measuring

590 sq. ft.
|As per page no. 45 of the
complaint)
10; | Date of execution of buyer's 25 022016
agreement i
[As per page no. 44 of the
complaint]
11. | Payment plan Time linked payment plan
il [As per page 54 of comiplaint]
12. | Total consideration Rs.24,10,000/- i
{dAs per page no.46 of the
2 ‘:Emp]aint]
13, | Total amount paid by, tﬁi:- 'Hﬂ 25,15.264/-
complainants e
[As per receipts of payment as
anngxures- C2, C4, C6-C12 on page
na. 39, 42, 56-62 respectively of the
b | complaint]
14. | Building plan approvals 01.03.2017
15. | Consent to establish 06052016 !
. [As per page no. 27 of the reply]
16, ler!seri Environment 20.07.2016
clearance
17, | Due date of delivery of

possession as per clause 8a.
of flat buyer's agreement

(Subject to the  force “maojor.
circumstances, intervention of
statutory authorities; receipt of
occupation  certificate  and
Allottee having timely complied
with all its obligations,
Sormalities or documentation,
as prescribed by Developer and
not being in default under any
part hereaf, including but not
limited to the timely payment of
installments of the other
| charges as per the payment
| plan,  Stamp Duty and

01.09.2021

[Caleulated from date of building
planapproval L.e.; 01.03.2017 which
comes out to be 01.03.2021 + 6
months as per HARERA nuﬂﬂmr_luq
no. 9/3-2020 dated 26.05.2020 for
projects having completion date on

| or after 25.03.2020]
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rt!g:.strurmﬂ charges,  the I |
Developer proposes to affer
possession of the Said Flat to the
Alloctee  within  period of
4(four) years from the date of
approval of building plans or
grant of  environment
clearance, whichever is later)
(hereinafter referred to as the
‘Commencement Date.”)

18. | Application for obtaining OC | 44 082021

|As per page no.66 of the reply]

19. | | Occupation certificate _I_A_Tpr_..ﬁhtagl_*:ed |
20. | | Offer of possession = |'Notoffered |
Facts of the complaint v

That the complainants - mademn; ﬂpplhuﬂun vide application dated
28.01.2015 to the respo ]}r:lent fﬂr alTutmant of 2 unit in the said project.
It was represented by the respondent through its representatives that
the respondent is an’ -Eﬂ'remel;-,:r successful - builder which has
conceptualized, impléntépkﬁda__nd developed various projects in India.
That it was further represented by the respondent that the aforesaid
residential complex would ecomprise of lush green vicinity, parks, tree
lined avenues and walkways, sports facilities, community hall etc. and
would be conducive for delightful living at affordable prices. The
respondent assured the complainants that the complex would include
madern amenities like 24x7 security, earthquake resistant structures,
convenient shopping complex, great connectivity etc. and would be
instrumental in contributing to the life of complainants.

That the respondent further assured the complainants that all the
sanctions from the concerned statutory authorities pertaining to
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implementation and development of the said project had been
obtained. The respondent specifically brought to the attention of the
complainants that the process of allotment has been initiated in
accordance with the Affordable Housing Policy, 2013, It was stated by
the respondent that, in accordance with the aforesaid palicy, all flats
in the aforesaid project are to be allotted in one go within four months
and assured the possession of the unit would be delivered within 4
vears from the date of submissiﬂ-:} uf a,p plication. Thus, an impression
was generated by the resP;mdi}nt that it is striving to deliver
possession of the unit in*g_ahunr.]xqrindprf_ time. The respondent further
represented that the units in ﬁm-pm']eét are selling out rapidly and it
would be in the interest of the eomplainants to secure allotment of a
unit by paying a certain sum of mon ev to the respondent.

That lured and induced --I;ijr the representations and assurances
proffered by the I'ESP{IIHHE]'IT the complainants applied for allotment
of a unit in the sald pruject and pau:i a_boeking amount of Rs.
1,24223/- to the resmndam vide eheque hearing no.000051 dated
22.01.2015 drawn on HDFC Bank, 0ld Railway Road, Sadar Bazar
Gurugram. Receipt bearing no.689 dated 10.02.2015 was issued by the
respondent in respect of the payment of the aforesaid amount by the
complainants to the respondent.

That the respondent at the time of receiving the aforesald amount
assured the complainants that allotment of flat would be done in a

“draw of flats” which would be performed in a short period of time.

Page 5 of 42



10.

HARERA

Complaint no. 2991 of 2021

% GURUGRAM

However, it is pertinent to mention that the respondent intentionally
delayed holding of the draw of flats for reasons best known to it.
Eventually the draw of flats was held by the respondent on 19.08.2015
whereby the complainants were declared to be successful applicants.
It is pertinent to take into reckoning that the draw of flats has been
conducted almost after & months from the date of receipt of the
booking amount from the complainants.

That the complainants were pfuﬂisumail y allotted an apartment
bearing no. 1303 situated on ]Elﬂ: ﬂm:r of tower no. |, admeasuring
590 square feet besides ﬂlﬂhi[ﬂdﬂ}ﬂ;@g:i{immu ring 100 square feet
vide letter of allo unéh_td-fa"ted 20.08:2015. The total sale consideration
for the subject unit was quantified at Rs. 24,10,000/-.

That by virtue of the :af‘ﬂresaiid allotment letter, the complainants had
also been called upon to make pa}fm&nt ofa sum of Rs.4,98,870/- on
or before 05.09.2015. The pasrmenl;ﬂf lile sald amount was made by
the complainants wda cheque bearing no. 673404 dated 02.09.2015
drawn on HDFC Eank‘-, E]u:h Railway Road, Sadar Bazar, Gurugram.
Receipt bearing no.2929 dated 1;.15,-[]9:1[115 was Issued by the
respondent in favour of the complainants against the payment of the
aforesaid amount,

That at the time of receipt of the aforesaid amount; the res pondent had
represented and assured that the buyer's agreement containing the
detailed terms and conditions of the transaction and specifications of

the unit allotted to the complainants would be dispatched to the
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complainants in a few days, The complainants without suspecting the
bonafide intention of the respondent, proceeded to pay the aforesaid
amount to the respondent.

That after a needless and unwarranted delay of more than a year, a
copy of the buyer's agreement was provided to the complainants, The
cemplainants, after perusing the said buyer's agreement, were
shocked and dismayed upon realizing that the respondent has
surreptitiously incorporated "{ﬂ.lj!ﬁﬂ_f‘lr terms and conditions therein
which were not intimated to meénmpfmnams at the time of receiving
the booking amount from-them: It is pertinent to mention that certain
terms and conditions incorporated in the buyer's agreement are
absolutely unfairr _bi,;rased,_ .whim"sii:al_ and - arbitrary and in
contravention of the .E;ffq}rdahlarl-lnusing Pfi:-iiizgr.:z'[ﬂ 3. The respondent
had proceeded to unilﬂ_‘.‘.:&i"ﬁ]}jf incorparate various terms and clauses
in the buyer’s agreement which are pfﬂgditial to the interests and
rights of the complainants. Tha.fﬁunwing«{aﬂts. inter alia, establish the
prejudicial and mallciﬁ:.m intent pervasive in the buyer's agreement
such as, the respondent unilaterally modified the total sale
consideration determined at the time of booking of the unit in question
by incorporating clauses 2(c), 2(d), 2(e), 2(f) and 2(g) in the buyer's
agreement. In terms of the aforesaid clauses, the liability of providing
requisite, conventional and commonplace facilities have been sought
to be imposed upon the allottees. These terms were never intimated

to complainants at the time of receiving the booking amount nor at any
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dgreement in order to obtain wrongful gain and cause wrongful loss to
complainants/allottees, Moreover, the respondent had intentionally
delayed the execution of the buyer's agreement. It is manifest that the
respondent is seeking to take advantage of its own wrongs by
imposing the impugned liabilities upon the complainants, The
aforesaid clauses are illegal, arbitrary, prejudicial and unsustainable
both in law and on facts, s 1
That in clause 3(a) of the I:nuyzer“ﬂ h‘&;;ment, it has been wrongly
mentioned that cumpt_&iﬁar;t;; Jfgaﬁ-. ?a.ir;l a.sum of Rs.6,02,500/-
towards basic price. Im‘a;ﬁfﬂali'tﬁ complainants have made payment of
a total sum of Rs6,23093/- prior to the date of execution of the
buyer’s agreement, It is pertinent to take into reckoning that the
respondent had cunningly delayed delivery of buyer's agreement to
the complainants in order to give itself an opportunity to utilize the
money of complainants without performing any corresponding work,
It is evident that the respondent has fraudulently and su rreptitiously
diverted the funds re::ah_':d frbm complainants for their own use,

That it is pertinent to note that transfer of ownership/possession of
the unit in question has been made subject to execution of a supposed
maintenance agreement and other documents. However, the
suppased documents have not been shown to the complainants till

date. The aforesaid condition is blatantly coercive and amounts to

unfair trade practice on the part of the respondent.
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14. That additionally the respondent has sought to impose the cost of

maintenance and insurance of the equipment and facilities to be
installed in the project upon the complainants. It is pertinent to take
into reckoning that a commercial component of 4% has been allowed
in the project to enable the respondent to maintain the project free-of-
cost for a period of five years from the date of grant of ocecupation
certificate, after which the same has to be transferred to the
association of apartment uwnw;& mnshtuted under the Haryana
Apartment Ownership Act 1983 for maintenance. Moreover, the
respondent has clan d&sﬁnalj( Ip-:nrpnraged clause 14(b) in the buyer's
agreement to charg;‘thi:’f‘_ﬁﬂmp]‘éﬂﬁ%ntﬂ ﬁ[th an undisclosed amount for
the so-called repiacenﬁnt,-’smkin_g fund. In addition, thereto, clause
15(c] seeks to impﬂs& userfees on the allottees for maintenance of the
facilities. The aforesaidlevies are absolutely illegal and unsustainable
in light of the fact thav the .-resppnﬁeq’_t i8 solely responsible for
maintenance of mej'pr;ﬁect_.ju;'.‘,th,_é 1'ﬁjthlgwind.uf 5 years under the
policy, referred to ahﬂﬁ;ﬂ.;"ThE respunéent has incorporated the
aforesaid clauses in order to obtain wrongful gain and cause wrongful

loss to complainants,

- That the definition of the 'basic price’ has been unilaterally and

wantonly expanded from the initial representations made by the
respondent. The respondent has (llegally and illegitimately included
the costs that it would suppesedly incur in making payment of EDC,

IDC and all other taxes/cesses to the concerned authorities. It is
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pertinent to mention that a limited number of projects are allowed
under the aforesaid policy and the sale has to be affected at a
predetermined rate. Additionally, the licence fees and |DC are waived
off by the concerned department under the aforesaid policy.
Therefore, the wanton modification in the basic price to include IDC
and other charges is in complete contravention of the Affordable
Housing Policy, 2013 and cannot be sustained in eves of law.

That the force majeure clause has been made applicable only to the
respondent and not to the J.::um;ﬂamﬁnts for unintended delays in
remittance of the instalp';entz_i due tﬁ..ljgasnns beyond the control of
complainants. The bias-and inequality'in the rights and obligations of
the parties is manifest from the perusal of the aforesaid clause.

That the cumplain&nl;ls i:;?isgﬂ objections a_gaiﬂst the aforesaid clauses
incorporated in the buyer's §ETHE ment but the respondent did not pay
any heed to the Iegitimarﬂ,f_;_li:r'an;ﬂ.l just demands of the complainants
and threatened the complainants with cancellation of the allotment of
the said unit if they'fail to execute'the buyer's agreement. As a result,
the complainants had no choice but to go ahead and execute the
buyer's agreement on 25.02.2016, containing biased and prejudicial
terms which had been unilaterally incorporated by the respondent.
That, it needs to be reiterated that the respondent intentionally
delayed the delivery of buyer's agreement to the complainants in
order to gain undue advantages and to bind the complainants. The

respondent had coaxed the complainants to part with a huge sum of
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order to leave no option for the complainants but to proceed with the
transaction. The entire agreement is unilateral, biased and one-sided.
Even a cursory glance at clause 8 shall make it evident that it is open-
ended, one-sided and operates to the detriment of complainants, In
any case, having obtained the booking amount on 28.01.2015, there
was absolutely no occasion for the respondent to have withheld the
date of sanction of the relevant dﬁg.!q-] ents.

That additionally it is Euhrl'tlttﬁd'ﬁlﬂtﬂ'lﬂ respondent has reserved a
unilateral right to charge interest a Eﬁ}%}‘ﬂtﬂ of 15% per annum in the
event of there being ,a_}_n_*;t-iieiaﬁ!'i‘n'adai:lﬂy the allottees in payment of
Instalments/amounts as mentioned in the payment plan. It needs to
be highlighted that while the respondent is tlﬁjming interest at the
rate of 15% per annum-f%ﬁm the purchasers in the event of any delay
in remittance of the ihﬁﬁ]ﬂ;_tﬂl_ﬂ but has” failed to mention any
compensation to be provided for delay in delivery of possession of the
respective units. The respondent has tried to elrcumvent its legal
obligations by deceiving and beguiling the impressionable customers.
The aforesaid clause unambiguously establishes the misuse of the
dominant position by the respondent. It is submitted that the claim of
interest at the rate of 15% per annum is absolutely illegal, unjust, void
ab initio and not binding upon the complainants especially in absence
of a corresponding and equivalent compensation for delay in delivery

of possession of the unit in question.
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That the respondent, at the time of receiving the booking amount from
the complainants, had specifically stated that the building plans as well
as the environment clearance have been obtained by it and in
pursuance thereof, construction work has commenced in the project.
It was categorically mentioned by the respondent that the docume nts,
referred to above, had been sanctioned by the competent authorities
in July, 2014. Moreover, since the construction had already
commenced in the project, mmpiﬁ.alqants did not have any reason to
suspect the bonafide of the respn'ndﬁnﬁ It needs to be highlighted that
as on date, the construetion w;rk-m.uheﬂmid project has still not been
completed even aftei"_lui?_sia uf'%!lrh'us'l;-ﬁ.}'ears from the date of receipt
of the booking amount.

That the aforesaid ar:'l:;n'f-merespun'ﬂent isviolative of section 13 of the
Act of 2016. Furthermore, it is submitted that the aforesaid practice
has been adopted by the builders/develapers/promoters including
the respondent invariably in -ﬁrdéf to-gain.an undue advantage and
assume dominance owver '.fanl. El‘rtah-::llné allottees, The aforesaid
provision has been incorporated in the Act in order to curb such
malpractices of obtaining booking amount prior to execution of the
buyer's agreement.

That the complainants have till date made payment of total sum of
Rs.25,15,264/- against the total sale consideration for the unit in
question quantified at Rs. 24,10,000/-,
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That it needs to be highlighted and as is evident from the receipts
dgainst various payments made by the complainants that they have
made payment of all the instalments as demanded by the respondent
on time. [t is pertinent to note that delay, if any, has been on the part
of the respondent in depositing the cheques issued by the
complainants with its banker. The last payment amounting to Hs.
3,25,350/- that the complainants had made to the company was vide
RTGS no.168976463 and 155'?3'3?"32 dated 20.12.2018 drawn on
HDFC Bank, Old Railway Ruad, SaﬂarEazar Gurugram and receipt
bearing no. 11629 dated 2-1_.;[2".30.13 &nd receipt no. 11921 dated
05.01.2019 had been-issued, ﬂach amﬁ’unfmg-;ﬂ Rs. 1,62,675/-. The
complainants have till date made apayment of Rs.25,15,264 /- to the
respondent against ﬂi.e tnta{ sale consideration of Rs. 24,10,000/-, as
agreed between the E&ﬂlﬂﬁ and mmtlnned inthe buyer's agreement
dated 25 February, Eﬂ‘fﬁ.

That the due date far delivery of possessian.of the said unit in terms of
the buyer's agreem‘ﬂni"-hﬁas'-:f]uhl', 2018. However, possession has not
been offered to complainants I:r].-r the respondent till date.

That the complainants, after passing of the due date for delivery of
possession of the aforesaid unit, visited the office of the respondent an
various occasions and had requested the respondent’s officials
multiple times to disclose the exact status of the construction of the
said project but to no avail. The officials of the respondent have kept

on evading the queries raised by the complainants on one pretext or
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the other. The respondent is liable to fairly and transparently make
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available and disclose complete information to the com plainants
about the status of construction raised at the spot. However, except
the photographs of incomplete construction of tower A sent by the
respondent on 11" August, 2020, the respondent has failed to disclose
the current status of construction for reasons best known to it.

That the complainants, conseq uently, visited the site of the said project
on 30% November, 2020 in qrdar to ascertain the status of
construction of the same, HquifE”f;ﬂ'ra rumpEainants were completely
shocked and bewildered at the state of affairs prevailing at the site. It
is submitted that the mr}mcﬁﬂn of unit was far from completion. In
fact, it was revealed to the complainants that the respondent had
deceived them by drialmandjﬁg maney ahead of the stage of
construction achieved at the site. The complainants were utterly
dismayed and deje::ted': by ﬂmlad-g of professionalism and deceitful
conduct adopted by the re;pm"ndenL M arepver, the project was devoid
of the basic amenities likelush ﬁre&n-ﬁ:lclnit},r.-pa rks, tree lined avenues
and walkways, sports facilities, community hall ete, It is submitted that
the respondent cannot validly and legally offer possession of the unit
in question without installing/providing the aforesaid amenities and
facilities in the project.

That it needs to be highlighted that a unit cannot be utilized by an
intending allottees till all the facilities and amenities in the project

have been completed. Moreover, continuous construction work in the
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vicinity operates as a nuisance in the effective and productive
utilization of a unit by the intending allottees, It is pertinent to note
that as on date, the construction work in the said project has still not
been completed,

That the complainants lastly visited the site of the said project on 25"
July, 2021 in order to ascertain the status of construction of the same,
However, the complainants were agajn completely shocked and
construction of the unit was .ﬁp f&tnm completion. In fact, the
complainants have heemdﬂe}veg h;y the respondent by demanding
money ahead of the :d:ag-e of construetion achieved at the site. The
respondent has dﬁllﬁeratei_r,r failed to Fulfil its obligations nor has
complied with the ter.rng,arnd cenditions as laid down in the buyer's
agreement dated 25.02,2016. The respondent did not have the means,
capacity and capability to mﬁpleta construction at the spot-on time,
Furthermore, the respendent has ﬁaudulently demanded money in
advance without achieving the required construction milestone.
Thatit is the duty of the r_egpnﬁﬂ_ent to keep the buyers informed about
the status of construction at the site, On the contrary, the respondent
on one pretext or the other has avoided the queries raised by the
complainants pertaining to the handing over of possession of the sald
unit and completion of construction in the said project. The
complainants have always been ready and willing to accept the

delivery of possession of the unit in question. There was/is absolutely
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No cogent or plausible reason for the respondent to not offer
possession of the said unit to complainants within the time prescribed
in the buyer's agreement, The complainants have been penalized,
harassed and victimised without there being any fault whatsoever on
their part.

That the complainants have already paid more than the sale
consideration amount as agreed under the buyer's agreement to the
respondent. It is submitted thatthe_leh?s been a delay of more than 2
yearsin delivering pnssessiqn,ﬁfﬁgséiﬂ unit to the complainants. The
respondent has taken advﬂnt‘ql‘,ge nf il;jq,f;-lrgmjn:aﬂt position vis-a-vis the
complainants. The rﬂé_s‘p'éﬁdeﬁ‘t isin Elé'ar violation of the terms and
conditions as laid down in the buyer's agreement dated 25.02.2016.
That the complainants are entitled to delayed possession interest and
compensation in the facts and circumstanees of the case. No lapse or
default of any nature mfi;ﬁ_jffhi:lpu Iaeg to ﬂi'i‘;;-:i'mplainants in the entire
sequence of events, The complainants haye fulfilled their contractual
obligations arising out of buyer's agreement dated 25.02.2016. The
complainants deserve to be compensated for loss of interest by the
respondent and as well as for the harassment and mental agony on
account of deceitful and unfair trade practices adopted by the
respondent. No cogent or plausible explanation has been tendered by
the respondent as to why it has miserably failed to undertake and
complete the construction activity of the unit on time and to deliver

physical possession thereof to the complainants as had been
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represented by the respondent initially or in accordance with the

terms and conditions incorporated in the buyer's agreement.

That additionally, it needs to be highlighted that The National Anti-

Profiteering Authority in the case titled Santosh Kumari and Ors. vs,

Aster Infrahome Pvt. Ltd. bearing no. 57/2019 has pronounced an

order dated 19.11.2019 against the respondent stating, inter alia, that
‘the provisions of Section 171 of the CGST Act, 2017 have been
contravened by the respondent ag it has profiteered an amount of Rs

5.30,34,074/- which Includes both the profiteered amount @ 7.24% of

the base price and the GST un#pgﬁm‘é‘s ofiteered amount from other

recipients as well who are nuf'.‘.{iiﬁit 5 in the present proceedings.
Accordingly, the above ar_:munirsﬁaﬁ. be paid-to the Appliconts No. 1 1o
L2 and the ather eligible hatise fityers by the Respondents along with
interest @18% from the dace from which these amounts were realised
from them tll they are paid as per the provisions bf Rule 133(3)(b) of
the CGST Rules, 2017 within a period of 3 months fram the date of issue
afthis Order, foilfng which the same shall be recoverad by the concerned
Commissioner E@WT and paid to the eligible house buyers.”

Therefore, the respondentizsliable and under 4 legal obligation to pass
on the proportionate share.of the profiteered amount to complainants
along with interest @iﬂ%ifm&dﬂta from which the amounts were
realised from the :gm;;lal_pgnt;'tiu the-aforesaid share is remitted to
the complainants, The respondent has consciously and maliciously
refrained from doing the needful till date.

Moreover, the aforesaid order has considered facts only up to
30.08.2018 and therefore, additional benefit of ITC, if any, accrued
subsequently to the respondent shall also be passed on
proportionately to the complainants by the res pondent.

That it needs to be highlighted that the complainants at the time of

purchase, had made a legitimate assessment regarding the future
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course of their lives based on the representation of the respondent
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that the unit in question would be delivered in 2018, The complainants
had considered that the unit in question would be available for use and
occupation by July, 2018 and accordingly had planned their finances.
However, on account of delay of more than 3 years on the part of the
respondent in fulfilment of its contractual obligations, the
complainants have been left in lurch and have suffered enormously
without there being any faultnn'tajj.é_;l[';'__ggrr.

That the complainants are enlgiﬂéﬁtﬁﬁglayed possession interest and
compensation in the facf,ﬁnﬂ ::u'm.tmstanﬂes nl" the case. No lapse or
default of any nature can be mputﬂd tﬁ HIE complainants in the entire
sequence of events. The complainants have fulfilied their contractual
obligations arising out of buyers agreement. The complainants
deserve to be cumpéns__a;e'dJGr loss uf’ﬁr.ganfs&s and as well as for the
harassment and menl:al-'.';ggl_'ij.i-'nn accqunt"i;lfﬂeceitfu! and unfair trade
practices adopted by the ﬁspuqdéntr No cogent or plausible
explanation has been tendered by the respondent as to why the
respondent has miserably failed to undertake and complete the
construction activity of the unit on time and to deliver physical
possession of the subject unit to the complainants.

That under these circumstances a legal notice dated 02.12.2020 was
issued and delivered to the respondent by the complainants. However,
the respondent neither replied nor conformed with the demands

advanced therein,
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That the subject matter of the claim falls within the jurisdiction of this
authority and the said project is located within the ter ritorial
jurisdiction of this authority. Hence, this authority has got the
jurisdiction to try and decide the present com plaint,

That cause of action for filing the present com plaint is a recurring one
and it accrued in favour of the complainants each time the respondent
failed to hand over the possession of the said unit, complete in all
respects, to the complainants. 1}1& ﬁause of action further arose in
favour of the complainants eag:l:ri'l;:;ml‘i;:; respondent refused to accede
to the just, fair and leg}.tﬁnafe_m‘qmgﬂgﬂhe complainants. The cause
of action lastly accrued to the complainants #hout a week ago on the
final refusal of the :j_e'g}:i-qndent_tg accede to the legitimate and bona fide
requests of the complainants.

That no other complaint between the com plainants and the
respondent is pending adjuﬂimﬂnn b:&fﬂl‘& any authority/court/forum

regarding the su hjm:t matl;er uf the instant complaint.
Relief sought by the co mp;_ﬁil_ianr:_

The complainants have sought following relief{s):

(i) Direct the respondent to deliver possession of the unit in question
after completing and installing all the facilities, amenities and
services as portrayed in the brochure and the buyer's agreement
dated 25.02.2016.

(i) Direct the respondent to deliver copies of occupation certificate,
deed of declaration and copies of all the approvals from the
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competent statutory authorities to the complainants at the time of

offer of possession of the unit in question.

To declare that the buyer's agreement dated 25.02.2016 is
arbitrary, unjust, unilateral and unfair and consequently, not

binding upon the complainants,

Direct the respondent to refund the amounts towards GST/CGST
etc. collected illegally from the complainants ala ng with interest at
the rate of 129 per annum-calculated from date of receipt of the
respective amounts by me__;g,gr'!;gﬁg:ﬁtent till the payment thereof to

{ 2
Tajs sl
it L ~ ]

the complainants. R

Direct the respondent -fi;--nﬁtrfn.-{aauaiim the complainants with
interest on any payment after July, 2018

Direct the respondent to. not to charge holding charges,
maintenance charges, till the delivery of the unit in question,

complete in all respects.
Direct the respondent to- pay an-amount of Rs. 1,00,000/- as

To penalize the EEE@qﬁd%nE?fﬁs contravening the provisions of the
Act as well as for cheating and defrauding the intending allottees,
including the complainants.

Direct the respondent to pay delayed possession interest/charges
to the complainants for the period of delay (i.e. from July 2018)
calculated at the prescribed rate of interest on the total amount
deposited with the respondent till the delivery of possession of the

unit in question,
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On the date of hearing, the authority explained to the

41.
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respondent/promoter about the contravention as alleged to have been
committed in relation to section 11(4) (a) of the Act to plead guilty or

not to plead guilty,

D. Reply by the respondent

42. The respondent has contested the complaint on the following grounds.

I That the complainants made an application to the respondent for

ii.

booking/allotment of a 2 E'H]ﬁ_ﬁ-f;hauing carpet area of 590 sq. ft,
and balcony area 100. sq. ﬂ':? i’ﬁ "Il:'he_ said scheme/colony. The
application form damﬂE?.ﬂI;ZﬂHfﬁlgned and submitted by the
complainant had :ﬁéﬁéssarf;'ﬁﬁf'ﬁgfdars of the residential scheme
such as description of land, license and building plans
grantedfappruﬁe&’lﬁy'nii'ﬂl’; Haryana, and also salient terms and
conditions on w"hlliﬂ_']- the allstment was to be made to the
complainants. The ::Inm:;I;Iﬂant-s alse‘read and understood the
terms and conditions of the flat buyer agreement and undertook to
sign the same aslan"ﬂ wheh required by respondent.

That the application.form also contained the payment plan in
accordance to which the complainants were to make the due
installments as specified, That the payment plan clearly stated at
the time of application 5% of the basic sale price (hereinafter BSP),
20% of the BSP within 15 days from the issuance of allotment letter

and thereon at intervals of 6 months 12,5% of the total BSP was to
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be paid respectively, The payment plan was in accordance with the
payment plan prescribed in the said policy.

That under the said policy, the allotment was required to be made
through draw of lots to be held in the presence of a committee
consisting of deputy commissioner or his representative {at least
of the cadre of Haryana Civil Servi ces), Senior Town Planner (Circle
officer), DTP of the concerned district. The policy prescribed a
transparent procedure ﬁar é{lo;tmeut of a flat in the affordable

_— I I

i
housing project of t!;er !-pnlriqr ‘which interalia included

advertisements fﬂr hpuidng 1:![’ apartments by  the
coloniser /develapér on twn. mccasiﬂns at.one week interval in one
of the leading English nﬂ_!;iﬂl;.t_al daily-and ‘twp Hindi newspapers
having circuiaﬁn;ﬂflmnre than ten th ousand copies in the state of
Haryana to ensure aﬂ_&qgatﬂ_ publicity of the project, submission of
the applications h;,r .ﬂié‘ inte rested persons, scrutiny of all
application by the Eﬂiﬂﬂjﬁﬂﬁf{i&?&!ﬂp&r by the overall monitoring
of the concerned D'I'lPMiﬂlm’ ;1 ‘period uf three months from the last
date or receipt of a_ppli;aﬁ‘nns; fixing of the date for draw of lots by
the concern senior town planner, publication of the ad vertisement
Issues by the coloniser informing the applicants about the details
regarding date/time and venue of draw of lots in the newspaper
etc. The said procedure as laid down in policy was dully follows by

the respondent.
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That the complainants were informed by the respondent that the
draw is to be held on 19.08.2015 at 10.00 AM. and they were
invited to the said event. The draw of lots was conducted at the
given date, time and place in the presence of the required officials
of Government of Haryana.

That the complainants were successful applicants in the said draw
and as such the respondent vide its letter dated 20.08.2015
intimated the complainarits tgibthaj-: had been allotted flat no. | -
1303 in the said project. T’h‘dﬁeﬁﬂer the builder buyer agreement
dated 25% February, -?piﬁfw#,&ﬁgw;?d-hmaﬂn the complainants
and the rf:spnnde'qtéﬁgai-mirﬂim-sard'I"Iat.

That the aforesaid facts and -r.:ircumstances makes it clear that the
respondent has neither ind ulged into any unfair trade practice nor
committed any defiglency in service. Itis submitted that in the real
estate projects like the pi-i:;jeét in-question the development being
multi-storied group huuslng dev&lﬂpment the default in payment
committed by even'one illﬂl‘tﬁa adversely affect the development
of the other unitsas wellin as much as the financial planning, the
pace of the project etc. get adversely affected thereby causing
impediment in the development and overall delay in delivery of the
project.

The complainants were fully aware that the project in question
was a project under the Affordable Housing Policy, 2013 of the

Government of Haryana which contained strict check and balances
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to protect interests of all stake holders with special emphasis on
the protection of rights of the potential purchases of the flats.
Almost each and every aspect of the transaction was governed by
the policy. Even the draw of flats was to be held after permission
of government and in the presence of government officials and
permission to conduct draw was to be granted only after all
necessary approvals were in place. The flat buyer agreement
contained provisions ma't_'saég;-::g:m consonance with the policy
guidelines/parameters. ; )

That as per the agraement me respnﬂdent was to start the
construction from f:he date uf environment clearances which was
granted on DE‘ESI'._EFIZIE. It is relevant to mention here that from
November, 2019 pm:rards things started maving out of control of
the respondent. .I;q.'a_fnyg force majeure events, situations and
circumstances ncr:u‘rriaﬁ 'th;il; madé the construction at site
impossible for a ugnsi;a_le.i:ahig period-of time. Such events and
circumstances iﬁcluﬁed,fint'eri?alim repeated bans on construction
activities by EPCA, NGT anrj Hﬂn'hl_ﬂ_ Supreme Court of India,
Nationwide lock down due to emergence of covid-19 pandemic,
massive nationwide migratian of labourers from metropolis to
their native villages creating acute shortage of labourers in NCR
regions, disruption of supply chains for construction materials and
non-availability of them at construction sites due to Covid-19

pandemic and closure/restricted functioning of various private
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offices as well as government offices disrupting the various
approvals required for the real estate projects, resulting financial
distress ete,

That the Environmental Pollution (Prevention and Control)
Authority for NCR ("EPCA") vide its notification bearing no. EPCA-
R/2019/L-49 dated 25.10.2019 banned construction activity in
NCR during night hours (6pm to 6am) from 26,10.2019 to
30.10.2019 which was Ial:er ng.n Erunverted into complete 24 hours
ban from 01.11.2019 to I}SJI.ZHH by EPCA vide its notification
no, EPE#R,.-’EUIE;L-E& ﬂ;y:ﬂ [I.1 1.1"21319 The Hon'ble Supreme
Court of India vide its order dated 04.11.2019 passed in writ
petition no. 13029/1985 titled as “M.C. Mehta vs Union of India"”
completely banned all construction activities in NCR which
restriction was partly modified vide order dated 09.12.2019 and
was completely lifted-by the iigq!hlﬂ.Si;preme Court vide its order
dated 14022020. . . _|

That due to these ﬁpealﬁad bans forced the migrant labourers to
return to their native qt;tés;’?ﬂ_lages creating an acute shortage of
labourers in NCR region. Due to the said shortage, the construction
activity could not resume at full throttle even after lifting of ban by
the Hon'ble Supreme Court. Even before the normaley in
construction activity could resume, the world was hit by the
'Covid-19' pandemic. The unprecedented situation created by the

Covid-19 pandemic presented yet another force majeure event
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that brought to halt all activities related to the project including
construction of remaining phase, processing of approval files etc,
That the Ministry of Home Affairs, Government of India vide
notification dated March 24, 2020 bearing no. 40-3 f2020-DM-I{A)
recognised that India was threatened with the spread of Covid-19
epidemic and ordered a complete lockdown in the entire country
for an initial period of 21 days which started from March 25,2020.
By virtue of various su bsﬂq'ue[gtnpt‘(ﬁtatiu ns, the Ministry of Home
Affairs, Government qunngaFﬁiiﬁar extended the lockdown from
time to time. ‘u’a'rluus qt,'u;e F’Wemments including the
Government of Har?ana hat.telalsn enforced several strict measures
to prevent I:he_spi'ﬂd of Ew:d-ﬁ pandemic including imposing
curfew, lockdown, s;‘:upping-'all commercial, construction activity,
That as a result of mis‘ﬂltuatln f, natim‘iw:de massive migration of
labourers from meh‘ﬂp-:-ii”s tﬂ thﬂir nﬂﬁve villages creating acute
shortage of labourers in Nﬁﬂﬁregmns; disruption of supply chains
for construction materials ‘and non-availability of them at
construction sites-and th e_-'fullénurmnlcy has not returned so far.
That even before the nation could recover fully from the impact of
the first wave of Covid-19, the Second wave hit vary badly the
entire nation particularly NCR region which resulted in another
lockdown from April 2021 till June 2021 and now the threat of 3rd

wave is looming large.
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That it is a matter of common knowledge and widely reported that

! Complaint no. 2991 of EEEI—]

even before advent of such events, the real estate sectors was
reeling under severe strain, However, such events/incidents as
above noted really broke the back of entire sector and many real
estate projects got stalled and came to the brink of collapse, The
situation was made worse by the dreaded second wave which

again impeded badly the construction activities. The said

unprecedented factors hayn

i il

majeure events have res_u -'_ E-n“,far in time loss of almost 14

Eﬁﬂn‘lﬂ of respondent and force

months in total and-as’ Euth 4]1 l:lmelihes agreed in the settlement
agreement stood exranded aﬂlamhy said 14 months, if not more.
That the rr;spundent is perhaps one of the very few developers in
NCR region wh-:) had fought xmlianﬂy during these testing
times/odd tll‘cums-!:aﬂﬂﬂﬁ and. completed ‘the project. Even the
occupancy certiﬂca‘tgs‘* wEr_g _ap’ph&d' on 04.08.2021. The
applications ma;dajbjf the rL pnndent is pending without any
objection and/or cfﬂfi“cleLq? el v pointed out, ‘perhaps because of
limited restricted fun;t[bning%::—f the public offices,

That the respondent has completed all residential towers including
the creche, community hall, lifts, firefighting systems are ready and
functional with all necessary Approvals in place. Round the clock
security is being provided with all necessary security/ward and
watch arrangement in place. The project is thus Fully habitable.

Every responsible person/institution in the country has
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responded appropriately to overcome the challenges thrown by

Covid-19 pandemic and have suo-motu extended timelines for
various compliances, The alut:hnrities also have extended time
periods given at the time of registration for completion of the
project. The HRERA has also for the same reasons granted
extension to all the real estate projects including the project in

question,

That it is most humbly statet E‘fq’@; considering the time lost due to

. P e e T .
above force majeure cis tantes, which is required to be

o

excluded in cnmputlljgt}a ?Mﬁl&;ﬁﬂm&ﬁln the agreement, there
shall be no delayﬁﬂ_ﬂgft of the respondent, muich less intentionall V.
That the ¢unstg:1§tipn activities were halted several times due to
the orders passed by NGT and Supreme Court to control the
pollution level in =J,'_'_il.;i;h:g;ludi Ng Gurugram.

| 43. Copies of all the relevanft{p%u’megm_, have been filed and placed on the

record. Their authenticity is not in dispute. Hence, the complaint can

be decided based on these undisputed documents and submission

made by the parties. l

E.l

E. Jurisdiction of the authority

The authority observed that it has territorial as well as subject matter
Jurisdiction to adjudicate the present complaint for the reasons given
below,

Territorial jurisdiction
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44. As per notification no, 1/92/2017-1TCP dated 14.12.2017 issued by

Town and Country Planning [_Lepartment, the jurisdiction of Real
Estate Regulatory Authority, Gurugram shall be entire Gurugram
District for all purpese with dffices situated in Gurugram. In the
present case, the project in question is situated within the planning

area of Gurugram District, thdrefore this authority has complete

territorial jurisdiction to deal with the present complaint,

e

Jp:;nvg‘des that the promoter shall be

bbye
responsible to the allottees as pe.* ﬁgfr_aelm'en tfor sale, Section 11(4)(a)

Y |

EIl  Subject matter jurisdictio X =R
Section 11(4)(a) of the Act, 201

is TEPTﬂd uced as hEEEI,der* -

Section 11{4)(a)~ |
Be m.s‘pmn‘ba'ej"n}{m'i abliga; Eium{, respansibilities and functions under
the provisions of this Act or the rules and regulations made
thereunder or tothe allottees asiper the agregment for sale, or to the
association of allottes, as the cqse may be till the conveyance of all
the apartments, plots.gr buildings asthe case may be, to the allstess
or the comman areas to'the assoplation of aflattees or the competent
authority, as the case may be; X
The provision of dssured rétuphs Is.pare of the. builder buyer's
agreement, as per clouse 15 of the | ted........ Accordingly, the
promoter is respansiblefor all-obligations/respansibilities and
functions including payment of a m&raﬂimsﬁ provided in Bullder
Buyer's Agreement.
Section 34-Functions of the A
34{f] of the Act provi to ensure complignee of the
obligations cast upon the promoters, the allottees and the real estate
ogents under this Act and the rulds and regulations made thereunder.

S0, in view of the provisions of the Act of 2016 quoted above, the

thority;

authority has complete jurisdiction to decide the complaint regarding

non-compliance of obligations |by the promoter leaving aside
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compensation which is to be decided by the adjudicating officer if

pursued by the complainants atla later stage.

Findings on objections raised by the respondent

Objection regarding passing of viarious force majeure conditions such
as orders by EPCA, lockdown due to Covid-19 pandemic, shortage of

labour and NGT orders,

The respondent-promoter raised a contention that the construction of

the project was delayed due 19’ force majeure conditions such as

various orders passed by the’--' 5$¢t|ébgi;rnentaf Pollution (Prevention
and Control) Authority fﬂ,r HCR

26.10.2019 to 1412.2019 lti il

| -.ﬂinafl:aw:eferred as EPCA) from

* e o

Wi due to putbreak of Cﬂ‘fld-lg
by National Green Tribunal (hereinafter, referred as NGT) but after
adding a period of & munthsln completing the project as per HARERA
notification no. 9/3- EDEB dated E{Uii_ﬂ‘ﬂﬁ passed by the authority,
the due date for completion of the p:;uie:;.t comes to 01.09.2021. The
respondent-builder has .ﬂireaﬁ anpﬁééd far getting occupation
certificate vide application dated 4.08.2027 and the sa me is pending
before the competent authority. The fact cannot be ignored that the
respondent-builder has applied for obtaining eccupation certificate
before the due date. So, in such a situation the complainants-allottees
would be entitled to delay possession charges from due date of

possession i.e. 01.09.2021 till the offer of possession plus 2 months,

Findings on the relief sought by the complainants
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Relief sought by the complainants:

Direct the respondent to deliver the possession of the allotted unit
after installation and compe ng all the amenities, facilities and
services as portrayed in the brochure and buyer's agreement dated
25.02.2016

In the present case, the respondent has made an application for grant
of occupation certificate on 04.08.2021 to the concerned authority but

the said occupation certificate far the tower in which the subject unit

is allotted has not been receiy d. So, the respondent is directed to
s
make an offer of possession of the allotted unit to the complainants-

Direct the respondent to deliver the coples of occupation certificate,
deed of declaration and all other approvals from the competent
authorities to the complainants at the time of offer of possession

Itis proved on record that the respondent-builder has already applied
for the grant of accupation lertificate wvide application dated
04.08.2021 and the same has not been received. 30, as per section
11(4)(b) of Act of 20 lEl.--'.'fj.rhg the said-occupation certificate is
received the respondent-builder would be obligated to supply a copy
of same to the complaihants-alloftees. The relevant part of section 11
of the Act of 2016 is reproduced ashereunder: -

"11{4] (B) The promater shall |be responsible to obtain the
completion certificate or the o pancy certificate, or both, as
appiicable, from the relevant competent authority as per local
laws or other lows for the time ibeing in force and to make it
available to the allottees :'ndr'v:'.rjuaﬁ}- or to the association of
allottees, as the case may be;"

With regard to deed of declaration and other approvals after receipt of
occupation certificate, the mmjainants-a!tntrees can check those
5 2

documents from the website of D
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G111 Direct the buyer's agreement dated 25.02.2016 be arbitrary, unjust

51.

and unfair and consequen tly, nan-binding upon the complainants.

A contract between the partie*:,a shall be binding upon both/all the
parties to such contract. There 11 no provision that obligates a contract
only on one party and relieves other(s). Therefore, as the buyer's
agreement is obligatory on the respondent, it is obligatory on the
complainants too and cannot be declared non-binding. Moreover,
any ffew arbitrary clauses to any contract does not make the whaole
contract arbitrary, unjust and unfair. Whereas, only specific provisions
are to be declared void on Ef_‘ftlui'lt of being arbitrary, unjust or unfair.
The same view was taken by the Apex Court of the land and by various
High Courts in plethora pf judgﬁltpems fhaue held that the terms of a
contract shall not be binding if it is shown that the same were one
sided and unfair and the person #rigm'ng did not have any other option
but to sign the same. Reference F:-En also be placed on the directions
rendered by the Hon'ble Apex Caurt in civil appeal no. 12238 of 2018
titled as Ploneer Urban Land and Infrastructure Limited Vs
Govindan Raghavan (decided ;::n 02.04.2019) as well as by the
Hon’ble Bombay High Courtin the Neelkamal Realtors Suburban Pvt,
Ltd, (supra). A similar view has also been taken by the Apex court in
IREQ Grace Realtech Pvt. Ltd. Vs. Abhishek Khanna & Ors. (supra)

as under:

“ethat the incorporation of such one-sided and unreasonable
clauses in the Apartment Buyer's Agreement constitutes an unfair
trade practice under Section 2(1){r) of the Consumer Protection
Act. Even under the 1986 Act, the powers of the consumer fora were
in no manner constrained to declare a contractual term as unfair
or one-sided as an incident of the power to discontinge unfair or
restrictive trade practices. An “unfair contract” has been defined
under the 2019 Act, and powers have been conferred on the Stote
Lonsumer Fora and the National Commission to declare
contractual terms which arg unfair, as null and void. This s o
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statutary recognition of d power which was implicit under the 1986
Act, '

In view of the above, we -101:! that the Developer cannot compel the
apartment buyers to be J;:Iaunuf by the one-sided contractual terms
contained in the Apartment Buyer’s Agreement.”

G.IV Direct the to refund the amount towards GST/CGST etc. collected

o3,

GV

54,

illegally from the complainants along with interest at the rate of 12%
p-a. calculated from date of receipt of the respective amount by the
respondents till the payment thereof to the complainants,

For the projects where the due date of possession was/is after
01.07.2017 i.e, date of coming into force of GST, the builder is entitled
for charging GST but builder K b0 pass the benefit of input tax credit
to the buyer. That in the ey it the: respondent-promoter has not
passed the benefit of ITC to the  buyers of the unit which is in
contravention to the PIDFiEfDI‘IiF_' of section 171(1) of the HGST Act,
2017 and has thus Enmmirted!an offence as per the provisions of
section 171 (3A) of the above Ar:t. The allottee shall be at liberty to
approach the State-';'snjeenlné Committee: Haryana for initiating
proceedings under séction 171 of the HGST Act against the

respondent-promoter,

Direct the respondent to not penalize the complainants with interest
on any payment after July,2018,

In the present case, as per payment plan annexed with flat buyer’s
agreement executed-on 25.02.2016 on page no. 54 of complaint, the
plan was scheduled and agreed on time linked basis but it is to be
noted that as per the copies of receipts on page no. 39, 42, 56-62 no
inference can be drawn that on what basis and when a particular
demand was raised. Moreover, the complainants has alleged in his
complaint that respondent has not raised the demand in accordance

with the stage of construction whereas the agreed payment plan as per
| Page 33 of 42



33.

56.

HARERA
2 GURUGRAM

flat buyer's agreement was fixed on time linked basis and there is
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nothing on record to prove thalr there is a change in given/ agreed
payment plan. Thus, it cannot be concluded that whether any delay has
been made by the complainants or not with regard to payment
towards consideration of allotted unit.

since as per the provision of section 19(6) and (7) of Act of 2016, the
allottees is under obligation to make timely payment as per the
payment plan and is obligated jm}r,ﬂn interest thereon, in case of
delay in payment with regargl___s'f".lm:;l_ Payment plan. Section 19(6)
and 19(7) of Act ﬂfiﬂlﬁ'ij_f-'l.'f‘z}_:ﬁ,_ ol ;.‘E‘liﬁ! ﬁnﬂe_n -

“Section 19 {6)

Every allottee, who hiag entered into on dgreement for sale to take an
apartment, plot ar bisilding as the case may be, undersection 13, shail

berespuﬁsibfemhﬁﬁépgwﬁmji payments in the manner and within

the time as specified in‘the said agreement for sals-and shail pay at

the proper time and pldee, the share of th registration charges,
municipal taxes, waterard slectricity ch s, maintenance chorges,
ground rent, and other' charges, ifany, "

“Section 19(7})

The aifottee sha.rf'bejfi.ruf_ﬂg';g:a [y interest at such rute as may be
prescribed, for unﬁﬂdﬁyﬁn payment towiirds any amount or charges
to be pald under sub-section, ™

Whereas the rate of interest at which suchinterest under section 19(7)
shall be payable is given under section 2(za) of the Act of 2016 and the

same is reproduced as under: -
Section 2

(za} "interest” means the rates of interest payable by the promoter
or the allottes, as the case may be.

The definition of term ‘interest’ as defined under section 2(za) of the

Act provides that the rate of interest chargeable from the allottees by
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the promoter, in case of default, shall be equal to the rate of interest
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which the promoter shall be liable to pay the allottees, in case of

default. Therefore, In case of any default by the complainants, it shall

be liable to pay interest at the equitable rate as charged by the

respondent.

G.VI Direct the respondent to not to charge holding charges, maintenance

57.

G.VII

a8,

charges till the delivery of the unit, complete in all aspects,
The holding charges shall not be cha rged by the promoter at any point

of time even after being part of agreement as per law settled hy
Hon'ble Supreme Court in civil aﬁﬁeal no. 3864-3889,/2020. Whereas
as far as the maintenance charges are concerned, the respondent can
demand maintenance charges. at the rates prescribed in the builder
buyer's agreement at the time of offer of possession. However, the
respondent shall not demand the mail;teﬁance charges for more than
one year from the allottees even in those cases wherein no specific
clause has been prescribed in the agreement or where the

maintenance charges has been ﬂemam:led_ for more than a year.

Direct the respondent to pay a auq!:l of -'ns.mq.uqu /- towards litigation

expenses incurred by the complainants.
The complainants are clafming compensation in the present relief. The

authority is of the view that it is importantto understand that the Act
has clearly provided interest and compensation as separate
entitlement/rights which the allottees can claim. For claiming
compensation under sections 12, 14, 18 and section 19 of the Act, the
complainants may file a separate complaint before Adjudicating
Officer under section 31 read with section 71 of the Act and rule 29 of

the rules
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To impose a penalty on the respondent for contravention of the
provision of the Act as well as for cheating and defrauding the
intending allottees, including the complainants,

The respondent through its representatives and itself portrayed

several times that the possessian of the allotted unit shall be handed
over in the prescribed time limit but despite various promises made
the possession of the allotted unit was not offered. It is clear from the
facts of the case that no cheating or defrauding has been made by the
respondent. Whereas, the matter of delay in possession is concerned,
the respondent is under an :lbli.géll:._[{;:n to pay delay possession charges

for the said delay in pnssessiqﬁ nd

G.IX Direct the respundeﬂt- mpi;y ééiayéﬂ’ ﬁuéséssinn charges to the

60,

61.

complainants for the period of delay calculated at the prescribed rate
of interest on the total amount deposited with the respondent till
delivery of possession of the allotted unit.

In the present complaint, the complainants-intends to continue with
the project and s seeking d elay possession charges as provided under
the proviso to section LB(1) of the Act. Sec. 18(1) proviso reads as
under.

“Section 1 3.’.: . an_rm !gfdim aunt an a.'ﬁrﬂm pEnsation

18(1), If the promoter foils o camplete or i§ unable to give
possession of an apartment, plog, or builifing, —

Fravided thot where an allottee does not intend to withdrow
from the profect, he shall be poid, by the promoter, interest for
every month of delay, till the handing over of the possession, at
such rate as may be prescribed.”

Clause 8(a) of the flat buyer's agreement (in short, agreement) dated
25.02.2016 provides for handing over of possession and is reproduced

below:
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“Clause 8(a).

Subject to the force major circumstances, intervention of
statutory authorities, receipt of dgccupation certificate and
Allottee  having timely complied with all s obl(gations,
formalities or decumentation, as prescribed by Developer and
not being in default under any part hereof, including but not
limited to the timely payment of instalments of the other charges
as per the payment plan, Stamp Duty and registration charges,
the Developer propases to offer poassession af the Said Flat to the
Allottee within period of 4{four) years from the date af approval
of building plans or grant of environment clearance, whichever
s later (hereinafter referred to as the ‘Commencement Date.”]."

The authority has gone I:I;mtghﬂthp possession clause of the
agreement and observed that'fﬂféﬁt_;ép&ndentrdwelﬂper proposes to
handover the possession of the allotted ﬁ;ﬂt within a period of four
years from the date.ﬁf-ﬁppru;al-tlﬁ h;mlﬁiﬁg plan or from the date of
grant of environmentelearance, whichever is later. In the present case,
date of approval of enivironment clearance has not been provided but
the date of revised environment clearance 'is given which is
20.07:2016 but same cnxﬂﬂnﬁtbatﬁh&jdared Whereas with respect
to environment clearance, gie date u}f ui_:-t_g%j_rging consent to establish is
given, which was nﬁteﬂneﬁ :Em 06.05.2016. As per clause 8{a) of flat
buyer's agreement the possession of the allotted unit is to be handed
over within four years from date of sanction of building plan Le;
01.03.2017 or within four years from the date of consent to establish
le; 06.05.2016, being later. The due date of possession is calculated
from the date of sanction of building plan approval i.e; 01.03.2017,
being later which comes out to be 01.03.20721. As per HARERA

notification no. 9/3-2020 dated 26.05.2020, an extension of 6 months
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is granted for the projects having completion date on or after

25.03.2020. The completion date of the aforesaid project in which the
subject unit is being allotted to the complainants is 01.03.2021 je.
after 25.03.2020. Therefore, an extension of 6 months is to be given
over and ahove the due date of handing over possession in view of
notification no. 9/3-2020 dated 26.05.2020, on account of force
majeure conditions due to outbreak of Covid-19 pandemic, As such the

due date for handing over of ﬁ-qs_gg_;;jﬁ_:;-mm es out to be 01,09.2021,

Admissibility of delay pus&e%éﬁrn‘&m'gus at prescribed rate of
interest: The cnmplajnlﬂ:ﬂt_s_;_arﬁ.,-ﬁﬂ;;q'g delay possession charges
however, proviso to section 18 provides thér where an allottee does
not intend to mrﬁ:ﬁﬁ from the project, he shall be paid, by the
promoter, interest for évery month of delay, till' the handing over of
possession, at such rate as may be prescribed and it has been
prescribed under ru]&-i‘iqﬂhﬁrult_!fs. Rule 15 has been reproduced as

under: ._ |

Rule 15. Prescribed rate of interest- [Proviso to section

12, section 18 and sub-section (4) and subsection (7) of

section 19] 1

(1] For the purpese of proviso to settion 12; section 18 and

sub-sectfons (4] and (7} of section 19, the “interest at the
rate prescribed” shall be the State Bank of India highest
marginal cost of lending rate +2%.:
Provided that in case the State Bank of India marginal cast
of lending rate (MCLR) is not in use, it shall be replaced by
such benchmark lending rates which the State Bank of
India may fix from time to time for tending to the general
public. '

64. The legislature in its wisdom in the subordinate legislation under the

provision of rule 15 of the rules, has determined the prescribed rate of
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interest. The rate of interest so determined by the legislature, is
reasonable and if the said rule is followed to award the interest, it will

ensure uniform practice in all the cases.

Consequently, as per website of the State Bank of India ie,
https://sbi.co.in, the ma rginal cost of lending rate (in short, MCLR) as
ondateie,22.12.2021 s @ 7.30%, Accordingly, the prescribed rate of
interest will be marginal cost of lending rate +2% e, 9.30%.

The definition of term ‘interest’ as defined under section 2{za) of the
Act provides that the rate of Eﬁt@@‘ﬁ&ﬁargeahle from the allottees by
the promoter, in case of defaufl!}"%lhaiirhe equal to the rate of interest
which the promoter Shh'eifﬂ""hh fﬁ]ﬂa}.tq;pa}r the allottees, in case of
default. The relevant section is reproduced below:

(za) "interest” means the rates.of interest payable by the
promoter oF the allottee, as the case may be.
Explanation, —Forthe purpose of this lause—

(il the rate of fnterest chargeable from the allotiee by the

promoter, in ¢ase of default, shall’ be-equal to the rate of
interest which the promater shall be ltable to pay the allotiee,
in case of defaule. 1~ -

(i)  the interest payable By the-profioter to the allottes shall be
from the #ﬂbﬂﬁmp{urﬂntgr received the amount or any
part thereof till'the date the amount or part thereof and
interest thereon is refunded, dnd the interest payable by the
atlottee to the pramoter shall be from the date the allottee
defaults inpayment to'the promoter till the date it s paid;”

67. Therefore, interest on the delay payments from the complainants shall

bE.

be charged at the prescribed rate e, 930% by the
respondent/promoter which is the same as is being granted to the
complainants in case of delayed possession charges.

On consideration of the documents available on record and

submissions made regarding contravention of provisions of the Act,
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the authority is satisfied that the respondent is in contravention of the
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section 11(4)(a) of the Act by not handing over possession by the due
date as per the agreement. By virtue of clause 8(a) of the flat buyer's
dgreement executed between the parties on 25.02.2016, the
possession of the subject apartment was to be delivered within 4 years
from the date of sanction of building plan or from the date of
environment clearance, whichever is later. The due date of possession
Is calculated from the date of sanction of building plan approval i.e.

U1.03.2017, being later which l:qmﬂﬁ out to be 07.03.2021. As per
HARERA notification no. QJE-ZH_;EEMEI 26,05.2020, an extension of
6 months is granted for the pm;e:'-’tfs hawng eompletion date on or after
25.03.2020. The l:umpfe‘ﬁt:n ﬁt&uf thai'ﬂfnresald project in which the
subject unit is being allotted to the mmplmﬂantq is 01.03.2021 le.
after 25.03.2020. Thereéfore, an extension of 6 months is to be given
over and above the due date of handing over possession in view of
notification no. 9 ,.I"3.-2_Eli1:- dated 26.05.2020, on account of force
majeure conditions du&tﬁﬂytﬁ’[‘e;&nfﬁbﬁiﬂlﬁ pandemic. As such the
due date for handing over of possession’tomes out to be 01.09.2021.

section 19(10) nftii*eﬁcmﬁi{igﬁt;s l:]'j}éal_l::putcﬂ_s to take possession of
the subject unit within 2 months from the date of recei pt of occupation
certificate. In the present complaint, the occupation certificate is yet
not obtained but the respondent- builder has applied for the grant of
occupation certificate before the due date of possession. The
respondent shall offer the possession of the unit in question to the
complainants after obtaining occupation certificate, so it can be said
that the complainants shall come to know about the occupation
certificate only upon the date of offer of possession. Therefore, in the
interest of natural justice, the complainants should be given 2 months’
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time from the date of offer of possession. This 2 mo nths’ of reasonable
time is being given to the complainants keeping in mind that even after
Intimation of possession practically he has to arrange a lot of logistics
and requisite documents including but not limited to inspection of the
completely finished unit but this s subject to that the unit being
handed over at the time of taking possession is in habitable condition.
[tis further clarified that the delay possession charges shall be payable
from the due date of possession ie. 01.09.2021 till the expiry of 2
months from the date of offer of possession,

Accordingly, it is the failure of Eué;ﬁmmbtﬂr to fulfil its obligations and
responsibilities as per the. agrﬂemﬂht daEEﬂ 25.02,2016 to hand over
the possession within the’ sﬁpulﬂter.l pennd. Accordingly, the non-

compliance of the mandate contained in section 11(4)(a) read with
proviso to section 18(1) of the Act on the part of the respondent is
established. As such the allottees shall be, paid, by the promoter,
interest for every mqnth of dala}r Emm dlu.a date of possession i.e.,

01.09,2021 till the date. uE offer ﬂf possession plus 2 months, at
prescribed rate i.e, 9.30 % p.a a}t per proviso to section 18(1) of the
Act read with rule 15 of the rules,
Directions of the authority |
Hence, the authority hereby passes this order and issues the followin fu
directions under section 37 of the Act to ensure compliance of
abligations cast upon the promoter as per the function entrusted to
the authority under section 34(f):

i, Therespondent shall pay interest at the prescribed rate i.e, 9.30%
per annum for every month of delay on the amount paid by the

Page 41 of 42



I_{Iumplﬂinl: no, 2991 UfEﬂElJ

gGUEUGRﬂM
complainants from due date of Possession Le. 01.09.2021 till the
expiry of 2 months from the date of offer of possession after

obtaining occupation certificate,

ii. The respondent is directed 1o Pay arrears of interest accrued
within 90 days from the date of order of this order as per rule
16(2) of the rules and thereafter monthl ¥ payment of interest to
be paid till date of ha nding over of possession shall be paid on or
before the 10" of each succeeding month,

li. The respondent shall not'charge anything from the complainants
which is not the part of the flat buyer's agreement.

iv.  The complainants are directed to pay outstanding dues, if any,
after adjustment of in terest for the delayed period.

V. The rate of interest chargeable from the allottees by the
Promater, in case of default shall he charged at the preseribed
rate Le, 9.30% by the respondent/promoter which is the Same
rate of interest which the promoter shall be liable to pay the
allottees, in case of default Le. the dels yed possession charges as
per section 2(za) of theAct

72. Complaint stands di sposed of,

\73. File be consigned ta registry.

) ,‘.;'5"’___:} m’v"""-——f’

(Vijay Kumar Goyal) (Dr. K.K. Khandelwal)
Member Chairman

Haryana Real Estate Regulatory Authority, Gurugram
Dated: 22.12.2021
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