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Pnnm

1. The present complaint-dated 05.04.2021 has been filed by the
complainant/allottee’ under section 31 of the Real Estate
(Regulation and Development) Act, 2016 (in short, the Act)
read with Rule 28 of the Haryana Real Estate (Regulation and
Development) Rules, 2017 {in short, the Rules) for violation of
section 11(5) of the Act wherein it is inter alia prescribed that
the promoter shall be responsible for all obligations,

responsibilities and functions under the provision of the Actor
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the rules and regulations made there under or to the allottee

as per the agreement for sale executed inter se,

A. Unit and project related details

2. The particulars of unit details, sale consideration, the amount

paid by the complainant, date of proposed handing over the

possession, delay period, if any, have been detailed in the

following tabular form:

S alh

Heads o 1" A

5. No , Information
53 Name of the pruj:ec'%.,f:’:i;,'i e Pyramid Fusion Homes
2. | Nature ofth eqt 1T ﬁfﬁ;\rdabla group housing
/{; P w | calony
Project avea = S E‘Iiﬁ":?ﬁ acres
4 DTCP ﬂqgng:e na. B4 of 2018 issued on
10. 12 EBIE valid up to
ﬂ':'F ﬂ{ﬁ!ﬂ
5. nof @u‘tﬁﬁ!d vide no. 10 of
L2010
b, =GY Apartment no. 1504, 15¢h
L _ "'1Iil_gur. tower- 06
u ! éﬁ%ﬂﬁz of complaint]
7. | Unit measuring ~ | 680.54sq. ft
,I' | 1. K -, | [p;a.EE no. 42 of complaint]
o | Date of execution of Flat]07.11.2019
buyer’s agreement [page no. 37 of complaint]
9. Environment clearance date | 30.05.2019 |
(herein referred as | [as per project details]
commencement date)
10. | Building plans date 23.01.2019
|as per project detalls]
11. | Total consideration Rs. 25,21,816/- i
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3.

HARERA

|as per the statement of
account on annexure R/11
on page no. 71 of reply]

12. | Total amount paid by the Rs. 14,97 428/-
complainant [as per the statement of
account on annexure R/11
on page no. 71 of reply]
13. |Due date of delivery of[30.05.2023 )

possession as per clause B.1 | [calculated From
ie, That the promoter | enyironment clearance date
proposes to offer possession | (herein referred i
of the said apartnigntto the | commencement date) as iti
21 I%F‘g_ later than date of buildin
years from the'date” Of\plan]

approval l]f]}ﬂllﬁi]’lg _
grant gf. enviranment,|
clearance, (herein. referred
to as commencement

date],.rvﬁi'g‘!mver Is later, - \:

CAEEE B A

14. | Offer of possession i Not offered as respondent
oy, | .h"“ cancelled the apartment

15 ﬂmpatfﬁéﬁp@ﬂﬁ .| _|Natreceived |

Factsufthemmiﬂq;ﬁg_ ReGY,

That the responden aﬁie%f egfate;,{d%jvel_gger and developing
a rasidential_“ﬁ@&ihﬁccﬁh‘lﬁﬁhwﬁﬁs Fyramid Fusion
Homes - unit no. 1504, tower no, 6, sector-70A, Gurugram,
Haryana under the government of Haryana affordable housing
policy 2013, The rate of the said flat was agreed to be @
4,000/- per sq. ft. and balcony area at 500/- per sq. It
(excluding taxes) for a carpet area of 580.54 sq. fr. (excluding
balcony).

That at the time of booking, a sum of Rs. 1,18,608/- was paid
by the complainant to the respondent and builder buyer

Page 3of 15



HARERA

D GURUGRAM | Complaint No, 1948 of 2021

10.

agreement was executed on 07.11.2019 between the
respondent and complainant for the total sale consideration of
Rs. 23,72,160/- excluding taxes.
That the complainant has been very punctual in making the
payment of the instalments as and when demanded as per the
schedule. Further, the complainant has made about 62% of the
total price of the flat till filing of the present complaint.
That the husband of the’ complainant got hospitalized on
12.09.2020 to 28.09.20 ﬁﬁﬁ":a}au remained in intensive care
unit (ICU) for some day ?’br mmp]ete recovery he remained
isolated for anotherd%. dnjtsaud theredfter remained bed rest
for about one munrh themafﬁr. ;
That the réquﬁdent vide -an. ema‘il dated 23.10.2020
demanded payment of Rs. 2‘39 486 from the complainant.
That the complainant vide an email dated 23.11.2020 made a
request for grahr tﬁZﬂB months in m%lﬁng the payment of the
instalment. "a_ ER
That vide an emaily da.md Eﬂ 12020 gespondent clearly
acknowledges that the delay will attract penalty ie. interest
which was accepted h:f ;:umplainant
That on 11.01.2021 the complainant requested to give some
time to make payment along with interest and on 12.01.2021
complainant paid an amount of Rs. 3,01,458/- including
interest
That the respondent vide an email datad 16.01.2021
arbitrarily and unilaterally cancelled the flat.
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11. Thatthe respondent has refunded some amount in the account

of the complainant after deduction of hefty amounts towards
artificial costs and interest.
C. Relief sought by the complainant:

12. The complainant has sought the following relief.

(i) Direct the respondent to restore the flat,
(i1 Direct the respondent to set aside the cancellation of
flat made by req;-u{_lgant.

13. On the date of hearllﬁjﬁiﬁ:%uthuﬁt}' explained to the
respﬂndentfprumngeij&ahgﬁ; the conteavention as alleged to
have been cnmm’l;tfgd'm r{_ﬂlatim_liw senﬁun 11(5) of the Act to
plead guilty Ermt to plead guilty.

D. Reply by the iiespundeﬂi- '

% F
authority hecaﬁs"@qﬂ;.gmm :@inangjg;iﬂjdefau]t of payment of

14. That the prESEﬂEﬁQTpliinE' is fnﬂ'.‘l- !PqEI}HTHahIE before this
instalment. The mtﬁpiﬂ.ﬁ‘lﬂn‘ﬁ 'T.'I_.ﬂﬁl.ﬁlﬁﬂ the present complaint
seeking restoration of the flat after cancéllation done by the
respondent as per the affordable housing policy.

15. Thatthe co mlﬁmﬂqrﬁm got noJocts standl or cause of action
to file the present cnmpl'ainr, That the present complaint is
based on an erroneous interpretation of the provisions of the
policy, Act as well as an incorrect understanding of the terms
and conditions of the apartment buyer's agreement dated
20.04.2018.

16. That the complainant had applied to the respondent for

allotment of an apartment in the affordable group housing
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17.

18.

19.

20,

project developed by respondent namely "Pyramid Fusion
Homes", lacated at sector-70A, Village Palra, Gurugram and
after successful draw, an apartment no. 1504, tower no.-6 in
the project was provisionally allotted to the complainant.
That the apartment buyer's agreement was exec uted between
the parties on 07.11.2019 and registered before the sub-
registrar, Badshahpur, Gurugram. That the apartment buyer's
agreement was consciously and voluntarily executed by the
complainant after readihﬁ;ﬂrtﬂ ‘understanding the contents
thereof to his fu]isa)ﬁﬁu doti :*;'"

That the cnmplafhahif hﬁﬂ mlscmﬂrued and misinterpreted
the clauses incorpofatedidn theiapartment buyer’s agreement
dated 07.1 1.Eﬂfl5'£!.’:in the ;;nmpiafnt filed by him. It is submitted
that as per ﬁa‘i.isé 2.3 of ’ihe?:apartrn&néh’iﬁér't; agreement, it
was spemﬁtailj.ra#ead that the amount-of Re.25,000/- plus
taxes shall be treated as eatnest money. The earnest money
would be liable to be forfeited in the event of surrender of
allotment by rzallq;tee and forcancellation of allotment on

Iffﬁ%éﬁmﬂ&hﬂilt&m'k and conditions of
allotment /transfer contained h_gre_‘m, including non-payment

account of cft

of instalments.

That the demand raised by the respondent with respect to the
same is legal and the complainant has no valid ground to
challenge the same.

That without admitting or acknowledging in any manner the
truth or correctness of the frivolous allegations levelled by the

complainant and without prejudice to the contentions of the
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#1i

&2

p

24.

respondent, it is submitted that the so-called restoration of the
unit is wrongly sought by the complainant.

That the complainant alleging various irregularities
purportedly on the part of the respondent are superficial, false,
and contrary to the actual state of affairs. Therefore, the same
are unsustainable both in law and on facts. The complainant is
misusing the process of law in order to needlessly victimise
and harass the respundant.

That the cumplainant lﬁg,mm‘.i come before this hon'ble
authority with clean.h d@ﬂaﬂ& have suppressed vital and
material facts framﬁisﬂﬂn,’bi&mthﬂnty

That the co mpfalnm’c hé&pﬁmmnﬂj! and regularly defaulted
in remtttan#ah-:f mstalments an time: Respondent was
compelled to lssue demﬂnd notices, reminders etc. calling
upon the ::-:Erﬂpla[nﬂnt to make payment of outstanding
amounts payable by the mmp]afnam under the payment
plan/instalment lﬁlaﬁ ‘nﬁﬁ!ﬂ E‘,ﬁ them. However, the
complainantdespite: h ng ;Euehred the payment request
letters, remlﬂdejs etc. failed 16 remit the instalments on time
to the resporident. Statemeht of account correctly maintained
by respondent in due course of its business reflacting the delay
in remittance of various instalments on the part of the
complainant.

That the rights and cbligations of complainant as well as
respondent are completely and entirely determined by the

covenants incorporated in the apartment buyer’'s agreement
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which continues to be binding upon the parties thereto with
full force and effect.

25. That all the demands raised by the respondent are strictly in
accordance with the terms and conditions of the buyer's
agreement duly executed between the parties. There is no
default or lapse on the part of the respondent. It is evident
from the entire sequence of events, that no illegality can be
attributed to the respundﬁrri,’{he allegations levelled by the
complainant is totally bﬂﬂbﬂd‘i

E. Written arguments on b Fﬁﬂ‘e&pm\dent

26. The r&;pundent,h%r.:cwm manm& present complaint is
not meun1:31nar|3]'|=§F hefmlwlj!l#% hﬂh ble iaﬁl:hunt)r because the
Eumplainanljlk in default of payrnem of instalment. The
complainant The'Complainant has filed the present complaint
seeking restnrann‘n of thb flat after cancellation done by the
Respondent as p}rtpe-\ﬁffn rdal;ﬂﬂﬁlﬁmmg Policy 2013",

27. That the respundeﬁtﬂﬁﬁeﬂﬁ ﬂléiaﬁ' of "Affordable Housing
Policy-2013"notified on H,-"&E_f'zﬂ;l& under section 9-A of a
Haryana I}E?Elt!pmeiilt ‘and Reﬁlahﬂn of Urban Areas
Act,1975and __ | | [

clause no. 5(iii) {I]ls reproduced herein

* If any successful applicant fails to deposit the
instalments within the time period as prescribed in the
allotment letter issued by the colonizer, a reminder may
be issued to him for depositing the due instelments within
a period of 15 days from the date of issue of such notice, If
the allottee still defouits in making the payment, the list
of such defaulters may be published in ane regional Hindi
newspaper having circulation of more than ten thousand
in the State for payment of due amount within 15 days
from the date of publication of such notice, failing which
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allotment may be cancelled. In such cases also an amaount
of Rs 25.000/- may be deducted by the coloniser and the
balance amount shall be refunded to the applicant. Such
flats may be considered by the committee for offer to
those appliconts falling in the waiting list”

28. That respondent has contended that the said clause has been
amended on 05.07.2019 in clause 5(iii]h of policy

“In case of surrender of flat by any successful applicant,
an amount of Rs 25,000/- may be deducted by the
colonizer”, shall be substituted as under: - "On surrender
of flat by any successful allottée, the amount thot can be
forfeiced by the colonize: _,l;-;‘.aﬂ?}ﬁun to Ry 25000/~ shall
nat exceed the followingt” -

L

Sr.No. partic P, Amount
’

A _-.__f AL ,.{‘ . to _be
J 'C;f'i ',.«‘J 'E'__:}':*Lr-—-?hx'f;‘m forfeited

l-"
s N
" -

aa] 75 7 |in ease= of N\ | N

surrender __ of
: fla. ¢ before,
1."| Fﬂ . r'ﬂ'nr.-I

1. A%

& F1% of
'l the cost
af jlat

3% of
o| the cost

omptence -_’_Fufﬁa;
ﬁdj ] J TEL - e L I
(dd) ,~ | |[ARer & ears, 5 | s% o
19l ﬁ‘%m ﬂiﬂup&_uf thie cost
commencement of flat

of the project

29. That as per the affordable housing policy, the complainant is
in default of payment despite of demand letter dated
93.10.2020, reminder letter dated 19.11.2020 and 10.12.2020
and publication of the notice in daily Hindi newspaper
Rastriva Sahara on 09.12.2020. This shows that the
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respondent has complied with all the provisions of the policy
and cancelled the unit of the complainant with adequate

notice.

30, Thatthe complainant had paid Rs.14,97,428/-towards the sale

consideration and tax after deduction of cancellation charges
i.e, Rs.1,25,934/- and an amount of Rs.13,71,494/-has been
refunded by the respondent.

F. Jurisdiction ufauthunty

31.

32,

33

The respondent has rais d&;‘ﬁﬁﬁnn regarding jurisdiction of
authority to entertain- 3‘ b :' '
objection standafe]nattﬁe 'I'l:m ﬁ}#hﬂl:ll.‘j* ohserved that it has
territorial as we‘ll as suh}eﬁt matter jurisdiction to adjudicate
the present mmﬂaint for the reasans givenh below.

F.1 rrirthﬁl jurisdiction

As per nnnﬁtatmh no. 1!‘12}2{#1? ITI‘.'JP ‘dated 14.12.2017
issued by Tn::-w“_-énﬁ Country-Planting Department, the
jurisdiction of Real 'Esr:ate ‘EEguJamr}r Authority, Gurugram
shall be entire @nﬁarﬁ‘ﬂiﬂ;ﬂ for all pHrpi:rsE with offices
situated in Gurﬁgran"f In ‘the present case, the project in
question is situated wll;hm; the planning area of Gurugram

t complaint and the said

District, therefore this authority has complete territorial
jurisdiction to deal with the present complaint.
F.1l  Subject matter jurisdiction

11(5) of the Act provides that the promoter may cancel the
allotment only in terms of the agreement for sale. Section

11(5) of the Act is reproduced as hereunder:
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34.
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Section 11(5)

The Promoter may cancel the allotment only in terms of
the agreement for sale;

Pravided that the allottee may approach the authenty for
relief if he is aggrieved by such cancellation and such
cancellatian is not in accordance with the terms of the
agreement for sale, unilateral and without any sufficient
Cause,

so, in view of the provisions of the act quoted above, the

authority has complete jurisdiction to decide the complaint

regarding nun-cnmplianég_l_il_:r_l_’_c_rbligatiuns by the promoter

leaving aside mmpensatiﬁh which is to be decided by the

adjudicating officer if pursued by the complainant at a later
g i N

stage. ‘--_-"rx e

G. Findings on the relief sought by the complainant.

35

Relief sought by the complainant: The complainant had

sought fﬂllnwingﬂneftﬁ]‘ |
(M) mremﬁm;espﬂpdmt torestore the flat
(ii) Direct the ri!spdnﬁéﬁl;'t“u-ﬁé‘t aside the cancellation of

flat ma&e byreq?‘gndnnt L
On cnnsiderau-::-n of the dl]tl.l[l‘lent:.i available on record and
submissions made by both the parties, theauthority observes
that complainant booked the flat in the project on 23.03.2019
and thereafter on 07.11.2019 buyers' agreement was executed
between the complainant and respondent. The respondent
started raising demands as per the schedule of payment, and
the complainant as per the payment plan has paid an amount
of Rs. 14,97,428/- out of the total sale consideration of Rs.
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25,21,816/-. The complainant failed to pay the remaining

amount as per schedule of payment and which led to issuance
of notice of cancellation by the respondent/builder on
02.01.2021. Now, the question before the authority is whether
this cancellation is valid. According to clause 5(i) of the
Affordable Group Housing Policy, 2013, "If any successful
applicant fails to deposit the instaliments wi thin the time period
as prescribed in the aﬂutméﬁt letter fssued by the colonizer, a
reminder may be Iﬁueﬁf ﬁ ‘him for depositing the due

]t

" Iﬂdr.:ufs fram the date of issue of
such notice. If t@r/g}!ﬂaﬁﬁg{ﬁﬁi{!ﬁmﬁtﬁ.fn making the payment,
the list of such; ﬁ‘dﬁ ulters mﬂ;ﬁ"ﬁﬂ%ﬂﬁbh!heaﬂi one regional Hindi
news-paper Huw ng circulation of more than ten thousand in the
State for payment of due ?ﬂm gunt within 15 days from the date
of publication, of }Qc}r nciﬁmﬂ falling hﬁ’ﬁf&ﬁ'u”ﬂﬁﬂfﬂt may be
cancelled. In SJHQ ﬁ@s also @ ﬂm amdfunr af Rs 25,000/~ may be
deducted by the cﬂmmsﬁr ﬂ.'ﬂd‘ the. balance amount shall be
refunded to the ﬁﬂﬂj‘. Sy::f; flats may be considered by the
committee faﬁ ﬂﬁ @ﬁz&hmg in the waiting

installments within a

raised a demand vide demand letter dated 23,10.2020 further
the reminder letter was issued on 19.11.2020 and final
reminder letter dated 10.12,2020 and on 09.12.2020
respondent published a public notice of payment in daily hindi
newspaper Rastriya Sahara. Finally, the cancellation letter has
been issued by the respondent on 02.01.2021. This shows that
the respondent has followed the prescribed procedure as per
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36.

clause 5(i) of the policy 2013 and cancelled the unit of the
complainant with adequate notices. Thus, the cancellation of
unit is valid being as per procedure prescribed by law.
Now, the question arises whether the deductions made under
the cancellation letter is as per the policy of 2013. As per the
documents placed on record, the respondent has deducted an
amount of Rs. 1,25,934/- out of the paid amount of Rs.
14,97 428/-and rﬁfundEdLRﬁ._.. 13,?'1 494 /- to the complainant.
The respondent in hmr-' iments has stated that he has
i *ﬁw clause 5 (iiij(h) of the
affordable huusu@ﬂﬁq{ ﬁj&éﬁ@& vtﬂe dated 05.07.2019 e,
reproduced asruhﬂﬁ = 3

"In ca rrmd&r of fla gnym;ngsjﬂ applicant,

ol fm H“ﬁ« page o

of flat byang su ttee, the rgt that can be

forfeited by the ca;;mnpe nﬁﬂd@ Rs. 25,000/~ shall
nurencmi .

deducted the amﬂu

Amount
to  be
forjeited

! | wil
- ﬁn: before.
| commenceméent
of the praject |
(bh) Upte 1 pear 1% of
from the date of the cost
commencement af flat
af the project
fec) Upto 2 years 3N o
[from the date of the cost
cammencement of lat
of the project
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{dd) After 2 years 5% of
[from the date of the vost
commencement af flat
of the project |

The authority observes that the concept of surrendering of flat by
the allottee and cancellation of flat by the promoter are two
different concepts under the policy of 2013. In the present case, the
respondent has deducted the amount of the complainant as per
clause 5(iii)(h) but the Eatdﬂp‘?ﬁgﬂﬂﬂ[m is applicable in case of
surrender of flat by allottee. If;;&b;ﬁ?. ?list[nr:tiun between the two
Le., Surrender of flat and.cancellation of flat. In case of cancellation
of flat clause E[Iii!ﬁlfn‘f,:{qﬁfdfﬁﬂi_ﬂﬁ-fhﬁu;ing policy will be
followed and clag%?.‘}(ﬁi][ij '"Easnﬁ'l;heen ;u'mended so far. It is
reproduced as under: -

Clause 5(iii) (i) of m;%wlswng policy:

"If ﬂnjt..'ﬁ'ug:ﬁgmﬁl'uf 'iup,d;ﬁcﬂnt foils 'to ' depasit  the
J-nsmfmaw the time period ag prescribed in the

allotment \enlonizer; a reminder may
be {ssued to h . in dué instalments within
a period of 15 days from.the daté of issue of such notice. If
the aﬂntt%srﬂ_ et "ME payment, the list
of such defaulte _;-nw;r / Hshﬁ 1 one Fegional Hindi
newspaper having cireulation df more-thar ten thousand
in the State for payment of due amaunt within 15 days
from thedate of publicdtion of such notice, failing which
allotmeit may be cancelled. In such cases alse an
amount of Rs 25.000/- may be deducted by the
coloniser and the balance amount shall be refunded
to the applicant. Such flats may be considersd by the
committee for offer to those applicants falling in the
waiting list”

37. As per cancellation clause of the affordable housing policy the
respondent could have deducted the amount of Rs. 25000/-
only and the balance amount should have been refunded back
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38.

39,
40,

to the complainant, In the present case, the respondent has

deducted an amount of Rs. 1,25,934 /- out of the paid amount

of Rs. 1497428/- and refunded Rs. 1371494 to the
complainant. Therefore, the deduction made by the
respondent under the cancellation is not as per the policy of

2013. Thus, the respondent is directed to deduct Rs.25,000/-

and refund the balance amount of Rs. 1,00934/- to the

complainant [Rs.1,25 934-,:'~ minus Rs.25,000 = Rs,1,00,934/-]
as asumof Rs. 13,71 494{-5};33 élready been paid to him.

Directions of the auth :

Hence, the authq;rf‘ll:jl' ﬁgpéﬁ?:mﬁ rhl’s order and issues the

following :Iirecﬁuns under-section 37 of the Act to ensure

compliance aﬁnhllgatiung_cast upon the promoter as per the

function entrusted to the authority under section 34(f):

(i) The respendent is dirgcted td refund the balance
amuu'ﬁ{'ﬁf?ﬁ&__lﬁiﬂi},giﬂ-"I.'._l; the complainant after
dedutﬂuﬁ'*‘n? Rb. 25000/~ from the amount of Rs.
125034 already. deducted, failing which legal

consequences wotld follow.
Complaint stﬁn_d‘s dispﬂEF-d*qIf | J
File be mnﬁigned to registry.
"l"..Il. ._57’_,:) m-'{
(V. k Goyal) (Dr. K.K. Khandelwal)
Member Chairman

Haryana Real Estate Regulatory Authority, Gurugram

Dated: 26.11.2021

Judgement uploaded on 13.01.2022,
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