HARERA

—— GUEUGHAE E:um plaint No. 1829 of 2021
BEFORE THE HARYANA REAL ESTATE REGULATORY
AUTHORITY, GURUGRAM
Complaint no. : 18290f2021

First date of hearing: 11.05.20 21
Date of decision : 2.1 1.2021

sangita Lakhara
Address: Dayal Hardware, Shap No-20, Sector-
44, Kanahigaon, Gurugram, Haryana Complainant
|
Versus
L. Pyramid Infratech Pyt. Ltd, .
2. Dinesh Kumar i
3. Brahm Dutt ) Respondents
Regd. Office at: - Unit No, 501-508, Fifth Floor,
Unitech Trade Centre, Sector<43, Gurugram

B i
- o
[

ey

CORAM: -
shri KK Khandelwal Chairman
shri Vijay Kumar Goyal Member
I
APPEARANCE: EG
Shri Ramesh Lakhara {~“"Husband of complainant in
' person
Shri Shrikant Kumar . ‘Advocate for the respondents
ORDER

1. The present complaint dated|31.03.2021 has been filed by the
complainant/allottee under section 31 of the Real Estate
(Regulation and Development) Act, 2016 (in short, the Act)
read with Rule 28 of the Haryana Real Estate (Regulation and
Development) Rules, 2017 (in short, the Rules) for violation of
section 11(4)(a) and 11(5) of the Act wherein It is inter alia
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prescribed that the promoter shall be responsible for all

obligations, responsibilities and functions under the provision

of the Act or the rules and regulations made there under or to

I
the allottee as per the angement for sale executed inter se,

details

The particulars of unit dELﬂ"E, sale consideration, the amount

paid by the complainant,|
possession, delay peri:_;ud

date of proposed handing over the
ljz:'[pny. ‘have been detailed in the

following tabular form: |
5. No| Heads 2\ ) Information
1. | Name nfﬂm;z.}pﬂfeﬁ} | YUrban 67A 2
(2. | Natur _—'ﬁm pr-::jm:l | Affordable group housing
‘colony
3. Pruje& ﬁlfﬁa 9.83125 acres
4, | DTCP license no. 10 of 2016 issued on
: 26.08:2016 valid up to
\ . ™ et .@50&2011
5. |RERA  Registered/" mﬁegstered vide no. 350
reglsteged |
6. Unit m% E ;ﬁmﬂmmt no. 806, Ho
flogr, tower- 06
{page no. 17 of complaint]
" Unit measuring £91.91 sq. it. of super area 3
Date of execution of Flat| 20.04.2018
buyer's agreement |

[page no. 14 of complaint]

9 Environment clea r|anfe date | Not placed on records
(herein  referred  as | [13.02.2018, as alleged by
commencement date) respondents]

10. | Building plans datél Not placed on records

I [02.11.2017, as alleged by
respondents|
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11. | Total consideration | Rs.29.28.620,-

[as per the statement of
account on annexure R/11
| on page no. 67 of reply]

12. | Total amount paid hT the | Rs.19,55944/-

complainant [as per the statement of
account on annexure R/11
| on page no. 67 of reply|

13, | Due date of delipery of | 13.0:2.2022

possession as per clause | B 1| [calculated from
te, That the . proj environment  clearance
proposes to l:tffETP_ 100 | date (herein referred as
of the said ap it ‘ﬂ'g commencement date) as it
allottee within a-pe EG is later than date of
years from the jate ﬂf building plan

grant of ' environment
clearanoce, ﬁ-nerem r:efen*ed

date], :#!ever is later.
14. | Offer ufpnssﬂsashm Ihlat pffered as respondents
L ‘has cancelled the apartment
15. ﬂc:upat!ﬂn ze{ﬁ'ﬁtﬂe e ‘Not received

-—

B. Facts of the complaint

3. Thatthe respjﬁmiemn pany gave advertisement in various
leading newspapers about their forthcoming project named
Pyramid Infratech’ Pvt Ltd. project urban sector 67-A
Gurugram promising various advantage, like world-class
amenities and timely completion/execution of the project etc.
Relying on the pmmlsle and undertakings given by the
respondents in the adveiL‘tisement’s. complainant booked an
apartment/ flat hewingia measurement of 591.19 sq. ft. &
balcony area of 100 sq. ft. in aforesaid project for total sale
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consideration is Rs. 26,07/940/- which includes SGST & CGST
of Rs. 1,93,1B0/-BPS, car ]:l_arki ng, [FMS, club membership, PLC

etc.

That the complainant maée payment of Rs.19,55,944/- to the
respondents vide different cheques on different dates. The
complainant has been continuously making the payment of
instalments on the fixed date on Issuance of demand / tax
invoice according to the pspondent's payment plan.

'mﬂnth of September 2020 could

That the instalment for
not be paid because ut'pr nhﬂed“i ock-down in the country due
to corona virus. i
That for the ha‘If-yeaHy [Ea]: EI}ED] instalment, the
complainant répeatedly nequested to pay the two half yearly
instalments together wi
by going to the'office of the respondents and contacting them
over the phone: The | _
due to coronavirds. f['J}: 28 Febriary 2021, when the
complainant went to.give the cheque for the payment of half-

the interest for the delayed period

ondernts-consented sympathetically

yearly instalment for the month of September 2020 to the
respondent's office, respondents refused to accept the same
and said that the ﬂataliuq!tﬂd to her has been rejected and your
deposit with us will be credited in your bank account.

That when complainant checked her bank account, it was
found that only 16, 35,264 /- had been credited by respondents
against a total deposit of Rs. 19, 55, 944/-. A sum of Rs.
3,20,680 has been illegally and improperly deducted with an

intention of causing financial loss to complainant.
|
|
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10.

1t

12.

That the breach of contract by the unilateral action on the part
of respondents on allotted unit to the complainant is a
violation of the rules and hlg,relaws. of the Indian Contract Act.

Relief sought by the com ?Iainant:

The complainant has saugﬁt the following relief:
i
(i) Direct the rﬂqundents to pay interest for every
month of delay a prevailing rate of interest.

(ii) Direct the respo dfnts that the cancellation of flat is

(i) Direct mﬁre |
On the date of hearing, the authority explained to the
respondents/ promoters bout the contravention as alleged to
have been committed in rélation to section 11(4)(a) and 11(5)
of the Act to plaadgﬂﬂt}r r not to plead g‘ui'lry.

Reply by the reﬁ;iunﬂéﬂts.

That the present c?mpl int is not maintainable before this
authority because the' cn plainant Is in default of payment of
instalment. The ;;r:rnpl_ai?ant has filed:the present complaint
seeking restoration of the flat after cancellation done by the
respondents as per the affur:lable housing policy.

That the complainant ha;‘. got no locus standi or cause of action
to file the present cnmplamt That the present complaint is
based on an erroneous ihterpretannn of the provisions of the

policy, Act as well as an |'ncurrect understanding of the terms
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13

14,

15

and conditions of the an!arl:ment buyer's agresment dated
20.04.2018. |

That the complainant h;1:i applied to the respondents for
allotment of an apartment in the affordable group housing
project developed by mern namely “Urban 67A", located at
sector-67A, Gurugram i-and after successful draw, an
apartment no. 608, tawer no-2 in the project was
provisionally allotted to

That the apartment buyer's égrﬂmnent was executed between
the parties on Eﬂ-ﬂ&ﬁﬂ*ﬁ ‘and registered before the sub-
registrar, Bad sh.aﬂpih‘;ﬁm&ggnam-ﬂd&dﬂmm ent no. 494. That
the apartrneut_-]::_;uﬂrer's.--.;_greuﬁ'lent. was consciously and
voluntarily executed by the complainant after reading and
understandii_:lglil{p contents thereof to her full satisfaction.

That the cnrﬁﬁ}hiﬁip_nl:’ has misconstrued and misinterpreted
the clauses incorporated in the apartment buyer's agreement
dated 20.04.2018 irrthe complaint filed by her. It is submitted
that as per dauy 2,.3 ufl g apartment buyer’'s agreement, it
was speclfcﬂ]y Eagreﬂ Kﬂ the amount of Rs.25,000/- plus
taxes would be treated as earnest money. The earnest money
shall be liable to be forfeited in the event of surrender of
allotment by the allottee and/or cancellation of allotment on
account of :lefaultfhrealch of the terms and conditions of
allotment/transfer contained herein, including non-payment

of instalments.
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18.

19.

20.
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That the demand raised by the respondents with respect to the

same is legal and the complainant has no valid ground to
challenge the same.

That without admitting ul acknowledging in any manner the
truth or correctness of the frivolous allegations levelled by the
complainant and without prejudice to the contentions of the

respnndents it is submitted that the so-called restoration of

| '-"g various irregularities
purportedly on the pari" “f’*’ﬂi& respondents are superficial,
. .w;ate ofaffairs. Therefore, the
both in law and on facts. The

false, and cnntrarjf': to thp
same are unsqﬁpihahl
complainant is- misusing the process of law in order to
needlessly victimise and harass the respnntl{ents

That the complainant has nat come before this authority with
clean hands and has Sup
this hon'ble authority.
That the r:::rmpl anth p,gmshe@!y andregularly defaulted

in remittance ﬁ'\% yants on time. Respondents were

ressed vital and material facts from

compelled to issue demjand notices, reminders etc. calling
upon her to make payment of outstanding amounts under the
payment plan/instalment plan opted by her. However, the
complainant despite ha] ing received the payment request
letters, reminders etc. failed to remit the instalments on time
to the respondents. Statement of account correctly maintained

by respondents in due cpurse of business reflecting the delay
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21

Z2.

23.

24,

in remittance of various instalments on the part of the
complainant.

That the rights and obligations of complainant as well as
respondents are completely and entirely determined by the
covenants incorporated in the apartment buyer's agreement
which continues to be binding upon the parties thereto with
full force and effect. |
That all the demands raist
anﬂ conditions of the buyer's

1 by the respondents are strictly in

accordance with the
agreement duly exeuuhe Wn the parties. There is no
-.—Iif.l:];iﬁ pespondents. [t Is evident
-of events, that no illegality can be
attributed ta the respondents. The allegations levelled by the
cnmplainanl:’-:.iﬂﬁtallyfha less. |

Written arguments on behalf of respondents.

The respon :lents have contended that the present complaint is
not maintainable h‘af?:tfel this hon'ble authority because the

default or lapse onthe.

from the entire sequenc

complainant s yin g:!pfa;lt_._._r:rf_ payment of instalment. The
complainant The Comp

seeking restoration of

nant has filed the present complaint
e flat after cancellation done by the
respondents as per the "Jlﬂiﬁﬂrdable Housing Policy 2013".

That the respondents ahides by the law of "Affordable Housing
Policy-2013" notified on 19/08/2013, under section 9-A of a
Haryana Development| and Regulation of Urban Areas
Act, 1975 and

clause no, 5(iii) (i) is reproduced herein
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“ If any successful |applicant fails to deposit the
installments within the time period as prescribed in the
allotment letter issued by the colonizer, a reminder may
be issued to him for| depositing the due installments
within a period of 15 days from the date of issue of such
notice. If the allottee saill defuults in making the poyment,
the list of such defoulters may be published in one
regional Hindi news-paper having circulation of mare

than ten thousond in

e State for payment of due amount

within 15 days from the date of publication of such notice,
failing which allotment may be cancelled. In such cases
also an amount of R 25.000/- may be deducted hy the

amount shall be refunded to the
7 considered by the committee
Hlling in the waiting list”

been amended of05.07:2019 in clause 5(ii)h of policy
"In case of 5

an nnﬁbﬁqgf REEE

: ﬁﬁiﬁjiruny'mwr applicant,
'000/-_inay be| deducted by the

colonizer”, shall be jtuted as under:: "(n surrender
of flat by gy successful allottee, the amount that can be
forfeicad by the talonizer fn addition to Rs. 25,000/ shall
n_q_-tﬂ.xc#if the following:
Sr.No. \ Particulars Amaount
"‘«1 ‘r._.:._.' -l o bE
“'F pgG* forfeited
(oa) o ':.MA - il
- | |surfender . of
h flad #"deré '
,.:‘1 mencement
of the project
[bb} Upte™ 1 year 1% of
fram the date of the cost
commencement of flat
of the project
fcc) Upte 2 years 3% of
from the date af the cost
commencement af flat
af the project ik
(dd) After 2 years 5% of
fram the date of the cost
commencement af flat
I ﬂfll:he profect
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That as per the affordable housing policy, the complainant is
in default of payment despite of demand letter dated
24.8.2020, reminder letter dated 17.09.2020 and publication
of the notice in daily Hindi newspaper 'Rastriya Sahara’ on
08.10.2020 and final reminder letter dated 09.10.2020. This
shows that the respondents have complied with all the
provisions of the policy and cancelled the unit of the
complainant with adeq _1 !);tiatiga.

aid RS 19,55,944 /-towards the sale
consideration and ta}r.nft _ duductiun of cancellation charges
e, Rs.3,20,680 f+ Emd aninmuunt of Rs.16,35,264 /-has been
refunded by the réspondents on 01.03 2021,
]urisdlctinn;,nf;ﬂuthuﬂt*
The respondents have raised objection regarding jurisdiction
of authority to erfitertain the present complaint and the said
objection standsx'rej,gﬁ;pr.;l.' The anthority observes that it has
territorial as well as_r:u'[:'-' ect mﬂtter jurisdiction to adjudicate
the present mmhlaﬁlﬁf ul
F.1  Territorial jurisdiction

That the complainant ha

the reasons given below.

As per notification no. 1/92/2017-1TCP dated 14.12.2017
issued by Town and Country Planning Department, the
jurisdiction of Real Estate Regulatory Authority, Gurugram
shall be entire Gurugram District for all purpose with offices
situated in Gurugram. In the present case, the project in

question is situated within the planning area of Gurugram
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District, therefore this authority has complete territorial

jurisdiction to deal with the present complaint.
F.1l  Subject matter jurisdiction

30. Section 11{4)(a) of the Act, 2016 provides that the promoter

shall be responsible to the allottees as per agreement for sale

and 11(5) of the Act provides that the promoter may cancel the

allotment only in terms of the agreement for sale. Section
T O )

11(4])(a) and 11(5) of the ﬁ&tm reproduced as hereunder:

Section 11

(4) The promoter shalls |
() hé.r&m?f%

and functions

i

LR T

£ ‘
ﬁi'-" ﬂ'ﬂrﬂﬁ'ﬁ.ﬁﬂﬂﬂﬂ responsibilities
nder I“_ﬁ"ﬂ. prm'i'sr"ﬂquf this Act or the

_ 2 and regulations made ﬁ;e_u!@der ar to the
allottees as per. the agréement [or sale, or to the
associotion ofallottees, as the cdse may be, till the

conveyarice of all the apartments, plots or buildings
asthe case m

a . - ’ ﬂ‘

be, ta the allottees, or the comman
fation of gllottees or the competent

authgrity, gx the case may.bé;
Vi F e W gl

¥
LI

{5} The promoter m&}nc'pu;&]‘ﬂi&fﬁtmmt anly in terms of the

agreement for sale:
e th

[the allottee muy approach the

Authority for relief, if he is-aggrieved by such cancellation
and such-cancellation is not in secordance with the terms of
the agreement for sele, urtilateral and without any

significant cause.

Section 34-Functions of the Authority:

341 of the Act provides to ensure compliance of the ebligations
cast upon the promotérs, the allottees and the real estate
agents under this Act and the rules and regulations made

thereunder.

31. So, in view of the provisions of the Act quoted above, the

authority has complete jurisdiction to decide the complaint

regarding non-compliance of obligations by the promoter
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leaving aside compensation which is to be decided by the
adjudicating officer if pursued by the complainant at a later

stage.

. Findings on the relief sought by the complainant.

32,

Relief sought by the complainant: The complainant had

sought following relief(s):

(1] Direct the respondents to pay interest for every
month of del&yﬂ&%ﬁﬁiﬂng rate of interest.

(ii) Direct the reqpﬁ]ﬁéﬂﬂ_:‘that the cancellation of flat is
in Vlﬂlahﬂnufflﬁ.ém _

(iii) DirEC_I_.It!‘lél.Fﬂ'pﬁﬂilé;_iﬁé[l'tﬁ;;lﬂt=I:4_ﬂ'idédu1:t the amount of
Rs.3,20,680/-. " \

On consideration of the 'hn@rﬂ&nfﬁ-av’ail&h‘ie on record and
submissions r!y;de»]_:}q!m& the parties, the authority observed
that complainant booked the flat in the-project on 04.12.2017
and thereafter on ‘iﬁ,ﬁé’ﬂé‘.‘ﬁﬂ; the buyers' agreement was
executed between IEI;;E femﬁ]ainant- and respondents. The
respondents 'sta.'{‘teﬁ E‘mﬂﬁfﬁ demands as per the schedule of
payment, and the complainant as per the payment plan has
paid an amount n?R,s.' 19.55,944/- out of the total sale
consideration of Rs. 26.07,940/-, The complainant failed to
pay the remaining amount as per schedule of payment and
which led to issuance| of notice of cancellation by the
respondents/builders on 27.10.2020. Now, the question
before the authority is whether this cancellation is valid.

According to clause 5(i) of the Affordable Group Housing
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33.

HARERA

Policy, 2013, "If any successful applicant fails to deposit the
installments within the time period as prescribed in the
allotment letter issued by the colonizer, a reminder may be
issued to him for depositing the due installments within a period
of 15 days from the date of issue of such notice. If the allottee still
defaults in making the payment, the list of such defaulters may
be published in one regional Hindi news-paper having
circulation of more than rimﬁj:}mumnd in the State for payment
of due amount within H]@s ﬁfbm the date of publication of
such notice, failing w}uﬂi{ﬁn‘tmbnt may be cancelled. In such
cases also an amﬂunf rﬁﬁﬁﬂ@j rrm;g be deducted by the
coloniser and) t&é ,5-', !unhﬂmﬁﬂht ﬂhdl,"_ be refunded to the
applicant. Such: flats mau be considered by the committee for
offer to tha::-se :q;rpﬁt:ﬂnr.'; j“uﬂhg in the nw.’tir:g list". As per the
documents pla mrepnré by the pamthas the respondents
raised a demand xm:le"ﬂemanﬂ iﬂttﬁ!dﬁtad 24.08.2020 and the
same was payable ‘Hp_:f_c!f 15/09:2020. Thereafter, a reminder
letter was issge-iiun lﬁF iﬂzﬂ Subsequently, on 08.10.2020,
the respnnd@tfpﬁfﬁ 'a notice of payment in daily Hindi
newspaper Ehsft[jﬂaﬂﬁharif inally, the ¢ancellation letter has
heen issued b}-"l the respondents on 27.10.2020. This shows
that the respondents have followed the prescribed procedure
as per clause 5(i) of the policy 2013 and cancelled the unit of
the complainant with adequate notices. Thus, the cancellation
of unit is valid being as per procedure prescribed by law.

Now, the question arises whether the deductions made under
the cancellation letter is as per the policy of 2013, As per the
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documents placed on record, the respondents have deducted
an amount of Rs 3,20,680/- out of the paid amount of Rs,
19,55,944 /- and refunded Rs. 16,35,264 to the complainant.
The respondents in their arguments stated that they have
deducted the amount as per the clause 5 (iii}(h) of the
Affordable Housing Policy as amended on 05.07.2019 and the
same is reproduced as under:;
“In case of mrrmﬂum!fﬁﬂt by any successful applicant,

an amount of Rs.g "',H;:' - imay be d'educmd by the
colonizer®, shall

.3 Amount
4 peaa” SO\ e
= u i - | forferted
o § : i .
(aa) | s I-'Tllﬂqfﬁ' ol | Wil
"I - i Jlgurm | ﬂﬁl . 4 i
VN | | beforet |
| ! imencement -
~yeg 1% of
the cost
of fat
8 J
[~13% of
" the cost
‘of flat
fdd) | |Aper 2 years 5% aof
[from the date of the cost
commencement af flat
of the project

The authority observes that the concept of surrender of flat by the
allottee and cancellation of flat by the promoter are two different

concepts under the policy of 2013. In the present case, the
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respondents have deducted the amount as per clause 5{iii)(h) but

the said clause 5(iif)(h) is applicable in case of surrender of flat by
allottee. There is distinction between the two i.e., surrender of flat
and cancellation of flat. In caselof cancellation of flat, clause 5(iii)(i)
of the affordable housing policy will be followed and clause S(iii) (1)
has not been amended so far, The relevant provision s reproduced

as under:
Clause 5(iii) (i) of m;_‘ﬁtfg};ﬂah]e housing policy:

“If any successful lappifeant” fails to deposit the
instalments within IW;@IM as prescribed in the
allotmant letter igsuwel L the'colonizer, a reminder may
be (ssued to him for ;ﬁg@m the die instalments within
a period of 15 days from the date of issue of such notice. If
the allottee stilidefaults in making the peyment, the list
of such defgulfers may be ptblished in ane regional Hindi
newspdper hoving cinculation of maore than ten thousand
in the State for payment 0f due gmount Within 15 days
from the date of lor of sueh natice, foiling which
aﬂnm'{m; ymay be concelled In such cqses also @n
‘ t of Rs 2 1 > diedu

P il e L 1l nee amopnt: shall be re Jed
plicant. Such flats may be considered by the
committee for.offer|to those applicants falling in the
waiting list" = " femphasis supplied)

34. Asper canceﬂa’éhn,éﬁus}éq& theaffordable housing policy, the
respondents could have'_dﬁaduct_ed the amount of Rs. 25000/-
only and the balance amount should have been refunded back
to the complainant. In the present case, the respondents have
deducted an amount of Rs. 3,20,680/- out of the paid amount
of Rs. 19,55944/- and refunded Rs. 16,35264 to the
complainant. Therefore, the deduction made by the
respondents under the cancellation is not as per the policy of
2013, Thus, the respondents are directed to deduct
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Rs.25000/- only and refund the balance amount of Rs
2,95,680/- to the complainant [Rs.3,20,680 /- minus Rs.25,000
= Rs.2,95,680/-] as a sum of Rs. 16,35,264 has already been
paid to her.

H. Directions of the authority

35. Hence, the authority hereby passes this order and issues the
following directions under section 37 of the Act to ensure
compliance of obligations cast upon the promoter as per the

: ;."_'u:‘[ﬁr under section 34(f):

‘ ﬁ:hé ﬂfrecred to refund the balance

amount’ of ‘ﬂmﬂlrﬁi.éﬂﬂf- to the complainant after

dedutglEiip-'ﬁf R'i-ﬂﬁﬂﬂﬁf- from the amount of Rs.

3,20,680/- failirTg which legal ¢onsequences would

function entrusted to the

(1) The responde

follow, |
36. Complaint stands dispos I of.
37. File be consigned to registry.

i i
o L
i o

4

"'J-I-—‘ﬁ_r/’) ' ‘ - W

(V.KGoyal) (Dr. KK. Khandelwal)
Member ] ' Ehalrman

Haryana Real Estate Flegulamr}r .P.uthr:nnty Gurugram
Dated: 26.11.2021

Judgement uploaded on 13.01.2022.
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