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1. The present mﬂ ﬂaﬁﬁlﬁﬂ £ been filed by the
complainants/all i iCRA Er;s'-.n;lcri-::;_n 31 of the Real Estate
(Regulation and g:?.:&l:l?i; A&’EE Té( [‘}n! sli'lclirt, the Act) read with
rule 28 of the Haryana Real Estate (Regulation and Development) Rules,
2017 (in short, the Rules) for violation of section 11(4)(a) of the Act
wherein itis inter alia prescribed that the promoter shall be responsible

for all obligations, responsibilities and functions to the allottee as per

the agreement for sale executed inter se them,
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HARERA
5. GURUGRAM

Project and unit related details

Complaint No. 405 of 2020

The particulars of the project, the details of sale consideration, the

amount paid by the complainants, date of proposed handing over the

possession, delay period, if any, have been detailed in the following

tabular form:
S. No. | Heads - Information
L. Project name and |ﬂt§ﬁ‘ﬂ{5§‘. +~ | Emerald Floors Premier Il at
" "Emerald Estate, Sector 65,
Gurugram.
Project area 14 LV 9 acres
Nature of th g il using colony
& | DTCP I and Valldiy | 06 dated 17.01.2008
status { o Vali ed up to 16.01.2025
3. Name of licensee | | i ve Prbmoters Pvt. Ltd. and 2
\»\(1 1 | Emaar MGF Land Ltd.
6, HRERA istered/ 'n vide no. 104 of 2017
registered &3‘4 1 4.08.2017 for 82768 sq.
’E RE
7. HRERA registration valid u 23.08.2022
H. Oceupatio te gran
on i 5 per tional documents
(—~ U R L !G ; d the respondent]
g, Date of provisional allotment | 28.09.2011
letter [Page 32 of complaint]
10, Unit no. EFP-111-44-0301, 34 floor, buildin
no. 44
[Page 38 of complaint]
11. | Unit measuring 1975 sq. ft.
12. | Date of execution of buyer's | 07.03.2012
agreement [Page 37 of complaint]
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Payment plan Construction linked Payment plan |
[Page 57 of complaint]

Total Consideration a¢ per | Rs, 1,35,94,337 /-
Statement of account dated
£9.11.2021 ag Per additiona)
documents submitted hy the
respondent
Total amount Paid by the Hs.i,lE,BE.SES,#- |
complainants as PET statement |
of account dated 29,17 2021 g |
PEr  additional  dogyy ents |
submitted by the respg Ndent |
|1||5. Due date of g very |

)
4=
1I.

15.

pﬂSSESEI'ﬂn a5 per fl I::I::!;.I:J.":'fi‘_": i_a:-l_r_'

of the sajd agregmie
months ¥ the

1B.  |Delay ng lover § yéars1 months 7 days
possessio LO7032004 81 | 0 =
14022021 je, date of offer YA 7 |
pussessiu@'s. 751] ~ 1< A f

J_ months {J ‘\:; ! 188 J

B. Facts of the complaint

3. The complainants have made followi Nngs submissions in the complaint:

Project situated at Sector - 63, Gurugram Prometed by a reputed
Emaar MGF Land Limited i.e, the respondent party, through a real
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D GURUGRAM Complaint No. 405 0{ 2020 |

fil.

estate agent. The complainants along with their family members
nd real estate agent of respondent(s) visited the site. The location
was excellent, and they consulted the local representative of the
developer. The local representative of developer allured the
complainants with attractive brochure and special characteristics

of finishing of flat.

Sector - ES,Fﬂr fram on 03.08;201 1afid:pdid Rs.10,00,000/- vide
| nk of India, dated
03.08.2011 as

application fﬂrhﬁq@&\g vas pu X sed whder the construction link
payment plan for sale c tlun of Rs, 1,25,87,794 including

e AR ERA
That on 25&935}1& t;hﬁ E.é@& %Mpmisl&nal allotment

letter in favour of the complainants by allotting unit no. EPF-111-44-
0301, admeasuring 1975 sq. ft. for a total sale consideration of
1.25,87,794/-. On 07.03.2012, a pre-printed, unilateral and ex-
facie buyer's agreement/ agreement to sell was executed between
the complainants and the respondent. As per clause 11 of buyer's

agreement, the respondent has to give the possession of flat
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That thereafter the com laing
instalments d5 per the paimen::i:::jn o s i
e e of the dpartment buyer's
dEreement and have 5 Ir: d:more thap 86% of the total sale
consideration i a Rs. 1 " Out of the total cost of the
dpartment, alon .. “other alljed charges of the
dctual Purchase. e, e "'!?h;w%]{!ainants observed that
there has begrip, .T: onstieti nof the Aat 45 well as
the project . ey ]"“aif Et eir grievances to the
respondent. | ) * ,: iﬁgig_ﬁtz_iﬁlajnants were always
ready and willinp,te ] E%E 'IWSIHIments, Provided that

S

there was some pro : :L;un,-;_lrmcﬁun of the flat.

That the M&hiﬁuﬁ%ﬁm in the present
complaint is{\@ilij &‘!{Eﬁi{ﬁ@u{ﬁ!mm having paid more
than 86% of the actual amount for the said flat and being ready and
willing to pay the remaining amount due (if any), the respondent
has failed to deliver the possession of the flat on time, That the

project is already delayed by more than 5 years till J[anuary 2020

and the respondent has not given the possession of flat,

Page 5 of 26




HARERA
2 GURUGRAM Complaint No. 405 of 2020

vi. That the cause of action for the present complaint arose in or

around 2012 when the buyer’s agreement containing unfair and
unreasonable terms was, for the first time, forced upon the
allottees, The cause of action again arose in June 2014, when the
respondent failed to handover the possession of the flat as per the
verms of the buyer's agreement. The cause of action further arose
on various occasions, mdu%'g,gq a) Sep. 2015; b) March, 2019;
¢) August, 2019 d) * -=fﬁy- F 2019 and on various other
occasions. The cause f. 15*, ye and continuing and will
continue to sup‘sl#htllrﬁ time =‘f ﬂ& 1'ble authority restrains

the respon

ﬁ'. ¥ an nfﬂgwf inju ction Hndfﬂl' passes the
. -
necessary ord t 13‘1[ ‘ =

Relief sought by ﬂi’l.‘. \ﬂ T _i]lﬂh ' “?&:
~5‘ l

?’
The complainants are 3 ﬁyg; » following relief:

if.

il

p 4 Ktﬂ unfalr, unilateral,
i E ement ie offer of
possession qﬂd'tqmﬁe%\%ﬂ El% AMsﬁnn etc.

Direct the respondent to give possession of floor/flat within 6

arbitrary an

months of filing of this complaint (duly completed with proposed
and agreed amenities).

Direct the respondent to give delayed possession interest from due

date of possession till handing over the possession.
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iv. Direct the espondent to provige valid occupation certificate
(without dny pre-conditions),

v i4 “-\
edt e%lyﬁlathﬁn the following grounds:

Y

I "Lf TTEEI th'gfg'sﬁent complaint seeking
_ hﬁnguftq@ﬁeged delay in delivery

ked «the complainants It is
omp t ,«"“pertainjng to refund,
.t Qr’@;&etﬂ:ded by the adjudicating

officer under section"? 3 et read with rule 29 of the rules

and not Z}li:iH ﬂﬁ g@ pyient complaint is liahle
to be dig . 115 ground alg; éf'ﬁfn over, it is respectfully
Submitted l{a‘ythg,' #djﬁdiﬁgﬂnﬁ 'ﬁﬁﬁégi":_gﬁﬂues his jurisdiction
from the central act which cannot be negated by the rules made

il. That the Present complaint is based on an erroneous
interpretation of the Provisions of the Act as well as an incorrect
understanding of the terms and conditions of the buyer's
agreement dated 07.03.2012. The provisions of the Act are not
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il

iv.

retrospective in nature. The provisions of the Act cannot undo or
modify the terms of an agreement duly executed prior to coming
into effect of the Act. It is further submitted that merely because
the Act applies to ongoing projects which are registered with the
authority, the Act cannot be said to be operating retrospectively.
The provisions of the Act relied upon by the complainants for
seeking interest cannot be called in to ald in derogation and

jgnorance of the pmvasl:ms ufth buyer's agreement. The interest
J ’fﬁ Yy

is compensatory in natu e;: and can inot be granted in derogation and

“H ';" %
ignorance of the px;g,msmh fi er's agreement. The interest
for the alleged dtfafﬁgg& ] plainants is beyond the

any mtErest;hi!y#d the }grnis' jitions incorporated in the
buyer’s agre&:fﬁpht | '

That the mmﬂamiqts, in pl@’ﬂ
03.08.2011, weh%lmiﬂaﬂ _
44-0301, located on the thjﬁ'ﬂm “in the project vide prwlsmnal
allotment lett r?ﬁa;%l E_imaimnantﬂ consciously
and willfull}r”ﬁpf‘i;d"fui*‘a lan for remittance of
the sale cosideration (fof. the Guit, {h /question and further

represented to respondent that they shall remit every instaliment

on time as per the payment schedule.

That the complainants were irregular regarding the remittance of
installments on time. The respondent was compelled to issue
demand notices, reminders etc. calling upon the complainants to

make payment of outstanding amounts payable by them under the
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V1.

payment plan/instalment plan opted by them. Statement of
account dated 28.02.2020 as maintained by respondent in due
course of its business reflects the delay in remittance of various
instalments on the part of the complainants,

That the buyer's agreement dated 07.03.2012 was executed
between the complainants and respondent. Clause 13 of the
buyer’s agreement pmvide_s that compensation for any delay in

not in default of their o bl -_.

u u,l" .' i

and who have not __..'_-; '
payment plan in ;._ﬁ,_.. et

dn;’sa c‘ﬁuP from the competent
0 ariy other compensation shall be

Fﬂyﬂhlﬂ to the':z iltees _
timely remittanice ,h& 'Eﬁgﬁ,&ms not entitled to any

s >
compensation or an 'ﬁh&nf/tuwards interest as an

lndemiﬂmﬂnﬁa%@%ﬁ th%bu yer's agreement.

That clause ]..‘L{h][i,v]. Lt EFEmEm provides that in
case of an:; :él}o es in payment as per
schedule of payment incorporated in the buyer's agreement, the

date of handing over of possession shall be extended accordingly,
solely on respondent's diseretion till the payment of all
outstanding amounts to the satisfaction of respondent. Since, the
complainants have defaulted in timely remittance of payments as
per schedule of payment, the date of delivery of possession is not
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liable to be determined in the manner sought to be done in the

present case by the complainants.

vii. That the project of the respendent is an "ongoing project” under
the Act and the same has been registered under the Act and the
rules. Registration certificate has been granted by the Haryana
Real Estate Regulatory Authority vide memo no. HRERA-
482 /2017/829 dated 24.08.2017. Without admitting or
acknowledging in any n;iﬁ,ﬂf the truth or legality of the

allegations levelled by inants and without prejudice to

the contentions of '].hE{ gq: ?Nir';spectfuﬂy submitted that
the mmplaint prrfhrce:hbﬁﬁ% t‘d‘m@' i!,]y ts is devoid of any cause

of the project is valid

till 23.08. IDEE ahd merefuii EB of if any, would accrue

in favour n'r'f ::ol;npha

theafuresmdp dt*;— .
L J__*

viii. That the delay, if any, ﬂ‘.tﬂ'pr ject has got delayed on account of
the fnllnwiné- I‘EEISOIES llﬂhk g@%ynﬂd the power and
control of the. respn,nd.ent Fgm:b-i', E{N%ﬁn al Building Code was
revised in the y’enr*lﬁ-lﬁ ﬂm:'L in fefrﬁ& of the same, all high-rise
buildings (i.e. buildings having area of less than 500 sq. mtrs. and
above), irrespective of area of each floor, are now required to have
two staircases. In view of the practical difficulties in constructing a
second staircase in a building that already stands constructed
according to duly approved plans, the respondent made several

representations to various Government Authorities requesting
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dispensed with, Eventually, so as Mot to cause any further delay in
the project and sq as to avoid jeapardising the safety of the
Occupants of the buildings in Guestion including the building in
which the apartment in question is situated, the respondent has
taken a decision tg B0 ahead and constryct the second staircase It
is expected that the construction of the second staircase will he
completed in a yearg;_%ﬁ;Tpereaﬁer, upon issuance of the
Occupation certificate

FL:_‘J%L--: ‘0 force majeure conditions
.q iy
possession of the apg

A T
|

1Y
Fivs

shall-be offered to the complainants.
SECﬂﬂdlf}'; the d 5D i f‘ﬂiﬂ-hﬂ tractor M/sBL Hﬂﬁh}’ﬂp

¥ v ]
|
i

and Sons (BLK/Cofitra a iress.of work at the project
site was extreme sluu_.rﬂ _l]ll'l: aceatnt of 'Eaiﬁ’phs defaults on the part
of the con @9 _ sq;;!; q'; %Euﬁe @“d@_@a&equam manpower,
shortage of --I § e_ﬂ:. EIIJ his Ji‘ti,gaﬁli,,ﬂm respondent made
several requests tg 2 . k Eﬂ;gidﬁf ﬁéﬁﬁfm Progress of the work

at the project site. ﬁﬁifﬁé“ . Ctor did not adhere to the

rgmsge FAme to a standstill, The
: I \ 1 F i
arbitration proceet as MEEF and Sons Vs Emaar

Wl LN A . i
MGF Land L@rtl)n?%qi F%EF}[E]};EI 1,0f2018) before Justice A
P Shah (Retd), Sole Arbitrator have been initiated. Hon'ble
arbitrator vide order dated 27.04.2019 gave liberty to the
respondent to appoint another contractor w.e.f 15.05.20109,

ix. That several allottees, including the complainants, have defaulted
in timely remittance of payment of installments which was an
essential, crucial and an indispensable requirement for
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conceptualisation and development of the project in guestion.
Furthermore, when the proposed allottees default in their
payments as per schedule agreed upon, the failure has a cascading
offect on the operations and the cost for proper execution of the
projectincreases exponentially whereas enormous business losses
befall upon respondent. Respondent, despite default of several
allottees, has diligently and earnestly pursued the development of
the prujec‘: in questlnn Elmr:ll hﬁé.ﬂnﬂswl:t\!d the projectin question

o »fore, there is no default or lapse

dismissed at mf&um'}r ﬂ%’[‘aﬁshﬂﬁa
Copies of all the #e‘Fuhnt dnmmmﬂ!’r‘?aye b
record, Their authantrcﬁj"ls nnt I!.I’I dflﬁplﬁ

led and placed on the

pondent regarding
'SM f“t complaint stands
rial as well as subject

matter jurisdiction to adjudicate the present complaint for the reasons

The preliminary o n j:
jurisdiction of the jﬁh:%ﬁﬂg rta,[sl

rejected. The autﬁnnty ﬂh'S-ET‘fi'Eﬂ ai t

given below.
El Territorial jurisdiction

As per notification no. 1/92/2017-1TCP dated 14.12.2017 issued by

Town and Country Planning Department, Haryana the jurisdiction of
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Real Estate Regulatory Autharity, Gurugram shall be entire Gurugram

District for all purpose with offices situated in Gurugram. In the present
case, the project in question is situated within the planning area of
Gurugram District, therefore this authority has complete territorial

jurisdiction to deal with the present complaint,

E.Il Suhjectvmatterju:lsdlctlnn

responsible to the allottee as sement for sale. Section 11(4)(a) is
reproduced as hereund
p - \E;,\x

Section 11(4)fc
Be responsibleyf -_" ; %ﬂe\k and functions
under the provisig f Aot [ -;?éumm;rns made
thereunder g ent for sale, or to
the associgtigns he conveyance
of all the apakth t Fthecase may be, to the
allottees, or the e association of allottees or
the competent a *_4._ st Eljmf o
The provision of ass :-- ﬁfaf the builder buyer's
agreement, gs per clg md e Accordingly,
the promote it (responsibiiities
and functions including ns a5 provided
in Builder B f&ﬂnént ) = "

Section 34- I{-rlnftﬂrﬂd'ﬂlimgr' "" .

34(f) of the Act provides to ensure compliance of the obligations
cast upan the promaoters, the ailottegs and the real estate agents
under this Act and the rules and regulations made thereunder.

50, in view of the provisions of the Act quoted above, the authority has
complete jurisdiction to decide the complaint regarding non-

compliance of obligations by the promoter as per provisions of section
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12,

13.

HARERA

11{4)(a) of the Act leaving aside compensation which is to be decided
by the adjudicating officer if pursued by the complainants at a later

stage.
Findings on the objections raised by the respondent

F.1 Objection regarding jurisdiction of authority w.r.t. buyer's
agreement executed prior to coming into force of the Act

One of the contentions of the. r&spnndent is that the authority is

N ]
;.‘-“" .--'-i

deprived of the jurlsdictinnty._ ‘the interpretation of, or rights of

the parties inter-se in accordan with the buyer’s agreement executed
J‘-..-' r'j‘ "'
between the partiesjfnd‘;!' ITECT as referred to under the
| :-,1’-" ' L'“ gy

provisions of the H@F’the mﬁFuﬁs ash

=

The respondent Furthi:r suhtﬂﬂtﬂ

cuted inter se parties.
ions of the Act are not
retrospective in n.amnﬁ and l‘l‘tE E e Act cannot undo or
modify the terms i}f h“ﬁye‘ﬁg agrae ecuted prior to coming
into effect of the Act. h" - '. E E
The authority is uf v ? %2%&& e provides, nor can be
s0 construed, tha‘c all prewuus ﬂ_gﬂ!ﬂmgﬁ | be re-written after
coming into force of fhe J"it:t. Theref&t!e ﬁMﬂuns of the Act, rules
and agreement have to be read and interpreted harmoniously.
Hawever, if the Act has provided for dealing with certain specific
provisions/situation in a specific/particular manner, then that situation

will be dealt with in accordance with the Act and the rules after the date

of coming into force of the Act and the rules. Numerous provisions of
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dgreement for sale enfersd, it
prior to its registratig, lind W Under the provisiony af RERA,
the promoter is given g facility ¢n revise the dore of completion af
project and declare tha rame-uader Section 4, The RERA does not

I:q-dct"é'ltyeen the flat purchaser arnd

“They may ¢ some EXtent be having
effect hut'then on that ground the
vaifdity af phe Provisions of RERA cahnot be challenged The

-

P:'.rrﬁ;:m EOE  competers

122, We have alrghdy'sf e '1 ﬂ"{f-‘.ﬁﬁq .
' oigective gt L 0ve G284 provisions of the RERA

i eﬂuug}: ta e fslate jaw having

Tetrospective of retng £ A lowicpn be ven framed to affect
subsisty —,? g' Itracey ts: aﬂr n the parties iy the
larger publi MeErest. We da ot hay OUbt in our mind that the
RERA has b ert famed fn the larg CAnterest after a thorough
Study and discussigy madé G} the ‘hightest level by the Seanding
Committee and G E&}?ﬂﬁ? e Which submitted its detailed

T

L <

Fepa
™ i
14. Also, in appeal nﬁ ﬁﬂﬁﬂ&aﬁgﬁ@e Developer pyt. 1td.
= - ] |

Vs. Ishwer Sing ltbﬂ'ﬂﬁmd,-ﬁ‘-ﬂ:?mgp the Haryana Real Estate
ZUISUSI{AT

Appellate Tribunal hias shserved.

‘3. Thus, keeping in view our aforesaid discussion, we are of the
considered opinian thar the provisions of the Act are quast
retroactive to some extent in aperation and

Lt O TR e BT DFG

Hence in case of delay in the aﬁrfdeﬂvﬂ}' of possession as per the
terms and conditions af the agreement for sale the allottee shall e
entitled to the interest/delayed possession charges on the
reasonable rate of interest gs provided in Rule 15 of the rules and
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one sided, unfair and unreasonable rate of compensation mentioned
in the agreement for sale is liahle to be ignared.”

The agreements are sacrosanct save and except for the provisions
which have been abrogated by the Act itself. Further, it is noted that the
buyer's agreements have been executed in the manner that there is no
scope left to the allottee to negotiate any of the clauses contained
rherein, Therefore, the auth ority is of the view that the charges payable

ander various heads shall _l_:t:éji i ahlg as per the agreed terms and

conditions of the buyer's

same are in a;:curd:muﬁ with thﬁ"“pl'anq
L/

respective deparﬁﬂénts‘ fc&rpgeﬁem va

contravention of ﬂie{fm and are not. un

nature. II- : ‘ k )
L \( ,

F.1l  Objection regardtng hanﬂlng aver possession as per declaration
given under su-::tlun 4[ C] of the Act

The counsel for the reﬁhun 's}j@‘ﬂ{;t the entitlement to claim

“m
= A=

possession or Te nq‘ wo ld ansa-. one ssession has not been
/

handed over as Eerslam rf-ghen 50

4(2)(1)(C) i.e.. 2308. 2022, Therefore, h{ﬁf—@}e@ﬁhn of determination is

whether the respondent is entitled to avail the time given to him by the

moter under section

authority at the time of registering the project under section 3 & 4 of the

Act.
It is now settled law that the provisions of the Act and the rules are also
applicable to ongoing project and the term ongoing project has been

defined in rule 2(1)(o) of the rules. The new as well as the ongoing
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18.

19,

HARERA

project are required to be registered under section 3 and section 4 of

the Act.

Section 4(2)()(C) of the Act requires that while applying for
registration of the real estate project, the promoter has to file a
declaration under section 4(2)(I(C) of the Act and the same is

reproduced as under: -

Section 4: - Appﬂmt.fﬂnfhr egistratio i@frm.fﬁmrapm;m
I
wffowing documents along with the

ROl (1), namely; —....c.oooiooiiiiiiniiie

(2)The promater shall encloses g} _#,
application m,r%rre-ritum il

(i} -a de:fﬂ'rnm:m. sUp '-J by g .‘,r & which shall be signed by the
promoter ¢ " i ---"'~ .-. w},{ the promoter, stating: —
ﬁr i#:a CJ \

pall

[’-‘.‘,‘j the {5 periad’ within which ke, aride takes to complete the

I-| J'Phﬂ {[‘Eﬂf W g E_t_,‘h be.."
The time period | 'p ang ' £ wrr EﬁgE Hp'r:' ui[J is committed by the
| - | |
bullder as per the ’5 Fant cl; u.% n%ﬂ rtn
§ |-
the commitment of the r&pge "ngﬂi ' anding over of possession

of the unit is ingl Y, - ; ;‘Ee Indicated in respect
i

of ongoing proje A le_making an application for

registration of %%@Eﬂnﬂhqﬁmi It_h‘iz commitment of the

promoter to hand over the possession by the due date as per the

h'n{ buyer agreement and

apartment buyer agreement. The new timeline as indicated by the
promoter in the declaration under section 4(2)(1)(C) is now the new
timeline as indicated by him for the completion of the project. Although,
penal proceedings shall not be initiated against the builder for not

meeting the committed due date of possession but now, if the promoter
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20,

fails to complete the project in declared timeline, then he is liable for
penal proceedings. The due date of possession as per the agreement
remains unchanged and promoter is liable for the consequences and
obligations arising out of failure in handing over posses sion by the due
date as committed by him in the apartment buyer agreement and he is
liable for the delayed possession charges as provided in proviso to

section 18(1) of the Act. Tl:leqa.tuq .'-551.1& has been dealt by hon'ble

Bombay High Court in case tf led as Nee lkumuf Realtors Suburban Pvt.

R, ] -._l.-h-"r
e
Ltd. and anr. vs Unlen nﬁf dﬂiﬁﬂmﬂ'ﬂ and has observed as under:
ey ot iy
“119. Under the @uzr%ﬁg’ﬁﬂ?qf f on 18 delay in handing over the
possession o colinte ' mentioned in the agreement

for sale é into "By the promoter gnt, the allottee prior to its
rs,grstrﬂcﬁ:ﬁ under RE Hndﬂﬁ&“ﬁr visions of RERA, the promoter is
given a fadility to revise the date afﬁm nletion of project and declare
the sﬂmer;'.rqdﬁ Section 4 The HEHH ey ; ]

contract mgmeén tﬁs ﬂntpu&chmr {
Findings of the auﬂfﬁl:l |

"Ff '\:i" 2
G.1 Delay ]:mssesslun chargui“__'i!':_f}

Relief sought hg‘ t e %‘n{%n%ﬁsﬁ Auw mentioned reliefs

sought by the co m‘plnmm:qrahﬂngtﬁkﬁu} er as the findings in

o
i L F 1

o !
one relief will definitely affect the result of the other relief and these

reliefs are interconnected:

i,  Direct the respondent to refrain to give effect to unfair, unilateral,
arhitrary and one-sided clauses of agreement ie, offer of

possession and compensation on delay possession etc.
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il.  Direct the respondent to give possession of floor/flat within 6

months of filing of this complaint (duly completed with proposed
and agreed amenities).

lil. ~Direct the respondent to give delayed possession interest from due
date of possession till handing over the possession.

iv. Direct the respondent to provide valid occupation certificate
(without any pre-conditions).
. V

i, B 5

“Section 18: - F snsation
. 1 ™
18{1). If the p. : 5 ;m;r_r;ﬂme oF is uhabl 1.'11} give possession of
an apartment, plat, ¢ hgifj’ltk_ | “ i <J
......................... i | | I 1 J.;’“ J
- -
Provided thatw, 1 EH#FIE a5 notdntend to withdraw from
the project, he L ?ﬂmter, interest for every
month of delay, Uil the hardinig over.of the possession, at such rate

- 3 - 3
22. Clause 11(a) of tH}ﬁﬂRﬂEﬂt %F%]B.E{HE provides time
w ;

period for handing over the possession and the same is reproduced

A |'
below: LAY 14"

"11. POSSESSION
{a] Time of handing aver the Passession

Subject to terms of this clause and subfect to Allottee(s) having complied with
all the terms and conditions of this Buyer's Agreement, and not being in
default under any of the pravisions of this Buyer's Agreement and compfiance
with all provisions, formalities, documentation etc, as prescribed by the
Company, the Company proposes to hand over the possession of the Unit
within 24 manths from the date of execution of Buyer's Agreement. The
Allottee(s) agrees and understands that the Company shall be entitled to a
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grace period of three months, for applying and obtaining the occupalion
certificate in respect of the Unit and/or the Project”

At the outset, it is relevant to comment on the preset possession clause
of the agreement wherein the possession has been subjected to all kinds
of terms and conditions of this agreement, and the complainants not
being in default under any provisions of this agreement and compliance
with all provisions, formalities and documentation as prescribed by the

promoter. The drafting of !

T

| - I
i’&t';ﬁ]r__egee and incorporation of such

conditions are not only vegﬁ'_

favour of the prnmu{} Enﬂ‘agaﬂlsiw

by the allottee m ﬁg

for the purpose el:' aﬁ eami th mim ftm
over possession 1‘%’5@1 mea%l he
the buyer's agreement tiirr ;ﬁe bort “.Eﬁﬂ? ust to evade the lability
towards timely delivery of sﬁE]Ett‘ﬁﬁf and to deprive the allottee of his

B i
right accruing ﬂl'té' éele}%n éﬂp“ Aust to comment as to

how the builder has mlduséd lﬂi dﬁmlﬁaﬁt ﬁ%ﬁ[tiun and drafted such
: vl
mischievous clause In I:he agreement and the allottee is left with no

option but to sign on the dotted lines.

Due date of possession and admissibility of grace period: The
promaoter has proposed to hand over the possession of the said unit
within 24 [twenty -four) months from the date of execution of buyer's

agreement dated 07.03.2012 and further provided in agreement that

Page 20 of 26



it
"\ e R ‘\
D AAEBH )

25, Admissibility of de Ay u%aﬂi f'?t Prescribed rate of

interest: The compls hants '_"‘{E se_gk{pgwdeIaif‘npgsessinn charges at the

"
]

Prescribed rate. Pfe S0 to se Tf'n 1'{[-1 ﬁr E‘é at where an allottes
LIV
|

| | i) i e

does not intend ta, witk raw from the %;pigﬁt e shall be paid, by the
P, i | | _!I ~ '_.-"i ;

promoter, interest fg eﬁmj;h'mﬁﬁff d

Possession, at such rate as ma"'g é& prescribed and ithas been prescribed
= |

, till the handing over of

under rule 15 of the pyl ' /

Rule 15, ed rate ' interest- [pr to section 12, section 18
i m_%mﬁégm ) dfsection iy :

(1)  Forthe Purpose of proviso to section 12: section 18; and sub-sections

duced as under:

FProvided that in case the State Bank of India marginal cost af
lending rage (MCLR} is not in use, it shall be replaced by such
hmari lending rates which the State Bank of India may fix from

time to time furrmﬂ!ug to rheymemfpubﬂn
26. The legislature in jts wisdom in the subordinate legislation under rule

15 of the rules has determined the prescribed rate of interest. The rate
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27.

28,

29.

of interest so determined by the legislature, is reasonable and if the said
rule is followed to awa rd the interest, it will ensure uniform practice in
all the cases.

Consequently, as Pper wehsite of the State Bank of India le.,
https://shi.co.in, the marginal cost of lending rate (in short, MCLR) as
on date ie, 12.10.2021 is 730%. Accordingly, the prescribed rate of

o
1-". -

- rarest will be MCLR +2% i.€;9.30%

T

o

payments: The reapgﬁﬁht___:éﬁ ed t the complainants have
defaulted in maidn"g.'ﬁ ly paym instalments as per the
payment plan, t_iﬁrqfnrej ':hlz:-.ur P_arguliahl

outstanding '[JEI}’I-;;IE‘II"I'HI!._. g |

The authority nhs!ﬁ;":' _'_ at the eﬁi\i ‘interest’ as defined
| Py
under section E{Eaﬂ‘»gf-fl;hg;‘_ . n_-.jd‘g at the rate of interest

, HEG
chargeable from the gjin ttee by r_?mutﬂr. in case of default, shall be
ige

N
equal to the rate ﬁﬂLte{r 3 R@& shall be liable to pay

the allottee, in case of deﬁﬂi};.ﬂl’gq’fé}&ﬁ@ﬁéﬁﬁ is reproduced below:
AW S RTINS M)

“fza) "Interest” means the rates of interest payable by the promoter or the

allattee, as the case may be.

Explanation, —For the purpose of this clause—

(t) the rate of interest chargeable from the allottee by the promaoter, (n
case of default, shall be equual to the rate of interest which the
promoter shall be liahle to pay the allottee, in case of defoult;

(ii}  the interest payable by the promoter to the allottee shall be from the
date the promoter received the amount oF any part thereof till the
date the gmount or part thereof and interest thereon iz refunded, and
the interest payable by the allottee to the prometer shall be from the
date the aliottee defaults in payment to the promoter tili the date it is

paid;”
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30. Therefore, interest on the delay payments from the complainants shall

31.

be charged at the prescribed rate e, 9.30% by the
respondent/promoter which is the same as is being granted to the

complainants in case of delay possession charges,

On consideration of the documents available on record and submissions

made by both the parties, the auth ority is satisfied that the respondent

between the parties o
7\

.i"i-_

it'was to be delivered within

- the_dat Ej‘iexer:utiﬂn of buyer's
LAY e 8 = |
'ther provi) E#'fﬂ‘ﬂfl‘ﬂ'e. ment that promoter
r@? 7{ BB
ce pdn‘n]ﬂ "n}zlizjzgnths for applying and
| &
in

T RE g&ﬁ' said unit, As far as grace

period is concerned, the sanja lisallowed for the reasons quoted

I A
above, Therefureﬂf%q han ing'overpossession comes out to

be 07.03.2014. 7@{5&@3%;@@ ﬁﬁ_j dce on record copy of
OCtupation certificate, letter of offer of possession and updated
statement of account within 10 days from the date of order i.e,
12.10.2021. However, the respondent has placed on record the said
documents on 30.11.2021, Occupation Certificate has been received b ¥
the respondent on 11.1 1.2020 and the Possession of the subject ynit

was offered to the complainants g1 14.12.2020. Copies of the same have
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been placed on record. The authority is of the considered view that
there is delay on the part of the respondent to offer physical possession
of the allotted unit to the complainants as per the terms and conditions
of the buyer's agreement dated 07.03.2012 executed between the
parties. It is the failure on part of the promoter to fulfil its obligations
and responsibilities as per the buyer's agreement dated 07.03.2012 to
hand over the possession wlthm thq-s;tipulated period.

granted by the mlnpétent authnnty onl
offered the pussaﬁﬂnﬁ nf,the ﬁm’i m-qu
on 14.12.2020. So) n: he &aidmat thie:

II
i

about the uccuparjﬁu rertifit

L E REGS
possession. Therefore, in "ﬂri“'r'ﬁrest of natural justice, the
complainants sh U‘lc&: % ] ym the date of offer of
possession. These 2 n:lc:-#lfhk . ufreasQ?ﬂi\ ‘i{x}ﬂ is being given to the
complainants keeping in mmd that even after intimation of possessian,
practically they have to arrange 3 lot of logistics and requisite
documents including but not limited to inspection of the completely
finished unit but this is subject to that the unit being handed over at the
time of taking possession isin habitable condition. It is further clarified

that the delay possession charges shall be payable from the due date of
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possession i.e. 07,03.2014 till the expiry of 2 months from the date of

offer of possessiaon (14.12.2020) which comes out to be 14.02.2021.

33. Accordingly, the fon-compliance of the mandate contained in section

the interest at the prescribed

rate i.e. 9.30 u erymonth F delay on the amount
HARFRA

paid by the ‘EZI?E?HF ‘_i_ﬁ;_urnk :i;qe.qu.;l;e of possession |e.
| |
22

L I | AU Vi

07.03.2014 tif}-1. 2vie; expiy of 2 faonths from the date of
offer of possession (14.12.2020), The arrears of interest accrued sp
far shall be paid to the complainants within 99 days from the date

of this order as per rule 16(2) of the rules,

ii. Thecomplainants are directed to pay gy tstanding dues, ifany, after

adjustment of interest for the delayed period. The rate of interest
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chargeable from the complainants /allottees by the promoter, in
case of default shall be charged at the prescribed ratei.e, 9.30% by
the respondent/promoter which is the same rate of interest which
the promoter shall be liable to pay the allottee, in case of default

i.e.. the delay possession charges as per section 2(za) of the Act.

iii. The respondent shall not ::harge anything from the complainants

which is not the part qf : WE agreement. The respondent
chall not demand felaith .. | u'Idmg charges from the
cnmplalnantsfaltptgﬁ a&ﬁh jpoint O time even after being part
of the hulldeﬁ‘\/ﬂ?‘sﬁ"' s '@ I t ‘.;.-_ erlaw settled by Hon'ble
Supreme Cm{lﬁr

I “
14.12.2020. Am -'1*.

'.4'"

35, Complaint stands [H.Epeﬂ

1

36, File be consigned tn:}f;tg
L f”ﬁkﬁ" RA A< .

(Vijay Kumar Gn‘;.ralj | 121 )( . K.K. Khandelwal)
Member JIRUA J l %A Chairman
Haryana Real Estate Regulatory Authority, Gurugram

Dated: 15.12.2021

Judgement uploaded on 27.12.2021.
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