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Complaint no. :

Date of filing comPlaint:
First date of hearing :

Date of decision :

ORDEIR

1. The Present comPlaint has been

complainants/allottees under section 31

(Regulation and Development) Act' 20t6

complaint No. 1104 of 2021

BEFORE THE HARYANA REAL ESTATE REGULATORY

AUTHORITY, GUITUGRAM

filed bY the

of the Real Estate

(in short, the Act)

LL04 of202L
22.02.202L
23.04.202L
08.L0.202L

Complainants
Shri Vivek Tanwar

Smt. Manisha Tanwar

Both R/O: - Flat No. 82-605, Vatik'a-GZl'

Sector-B 3, Gurgaon, Haryana -1221?0 4

Respondent

Sh. Rakshit Rautela Proxy Counsel fbr' Sh'

Varun Chugh (Advocates)

Page 1 of37

Chairman

Shri VijaY Kumar GoYal

APPEARANCE:

Respondent

M / s Shree Vardfu4an'ffu lEb*r.teq lJt',.!!d:
Regd. Office at:;"ffi'31f,'$} 'Itlud6r ''--ii' 

"'
'p 

ri[, J s rildiil$; i{ - n *dffihhbii no ;a; 
-l'

New Delhi-110001

Dr. K.K. Khandel'n'al

Complainant in pditOn with Sh' ustr'il Y d v
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read with rule 28 of the Haryana Real Estate fRegulation and

Development)Rules,20L7(inshort,theRules)forviolation

ofsectionll[a)(a)oftheActwhereinitisinteralia
prescribed that the promoter shall be responsible for all

obligations, responsibilities and functions under the

provision of the Act or the rules and regulations made there

under or to the allottees as per the agreement for sale

executed inter se. ,,,,,,,r-i, ,= ,.,

Unit and proiect relate{ $.eta[!f

The particulars ofynit det"i,frtliifu eonsideration, the amount

paid by the .orypiaio.n1t, oit ,If$f@d ha

possessior, ql1,.3Y. p.riod,l ir aiiyl #uq... det,iled in the

following tabrular form: .

Hreads

A.

Z.

St t.. V"r'dhman Flora",

Sector-g0, Gurugram
N-r..'and location of the p:roject''

Proiect area-. 0.881 acl:es

Group hotrsingcolonNitr.,, of the P
DTCP fi.ense no. 5td'- v'afiditY

status

ZZ of200tl dated
LL,02.2008 valid till
10.92.2025

Nr.. of the licgq$.t'gle'L
RERA *gt@"d/ not registered '

nf ne registration valid uP to

Re$ktered
ReliStered vide BB of
2017 dated 23.9929t7
30.06.2019

[Application for extensio

has been reiected bY

order dated L0!2JV9-
902, tower C2

[annexure-A on Page no'

15 of the re

lJnit no.
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1300 sq.ft.

[super area]

(annexure-A on Page no'

15 ofthe rePl

Unit admeasuring

0L.05.2012

[annexure-A on Page no'

13 of the rePlY)

Date of flat buYer's agreement

Construction linked
payment Plan

(annexure-A on Page no'

32 of the rePlY)

Payment Plan

20.11.20t3i

annexure-A on Page no'

of the rr:PlY)

Subsequent al

2,69,4,55.84f -

re-E on Page no.
ration

,77,893/-

exure-E on Page no.

[vide affidavit submitted
of the
nt by its AR on

flat is likralY to be

completed within 36
months of
commen.cement of
construr:tion of the
particular tower/ block
in which the subiect flat
is located with a grace

period of 6 months, on

ieceipt of sanction of the

b uildi n g Plaqql-Igyllg4

Possession clause

Page 3 of37
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5"t. .f .;mmencement o1'

constt'uction

44 of the

06.3;A.202',"1

tirtrt ,,mount Paid bY the



B.

3.

ER&
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plans and all other
approvals subiect to
majeure including anY

restrains/ restrictions
from anY authorities, non

availabilitY of building
materials or disPute with
construction agencY/
workforce and
circumstances beYond

control of comPanY and

subject to timelY
payments llY the buYer(s
in the said comPlex.

Facts of the complaint

Thattherespondentgaveadvertisementinvariousleading

newspapers about their forthcoming proiect named "Shree

Vardhman Flora" at sector-90' Gurugram [Hereinafter

referred as the said .project,) promising various advantages,

likeworldclassamenitiesanrltimelycompletion/execution

of the proiect etc. Relying on the promise and undertakings

20.09.20Lt;

from the date

mencement of
uction as Provided
behralf resPondent

AR on 06.L9.292

Due date
possessi

period is not
in the Present

Grr?ce Perrio d rutil"ization

Page 4 of37
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Offer rlf Not offered

p.W iil- haine ove 19*r-
possl ssi od'til[ dale o{'6.}de'1
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given bY the resPondent

advertisements the previous owner' booked an

apartment/f|atadmeasuring1300sqft.inaforesaidproiect

of the respondent and same was purchased by the

complainants for total sale consideration is Rs' 35,55'000/-

whichincludesBsP,carparking,clubmembershlp,PLCetc.

4.Thatonzs.Lt.ZoL3thesaidflatinquestionwasgot
qf the'conlPl
ii- i.ti .ii- \"*:.I:iNi,t, )iili_,,:.i.,

ainants. The co mPlainants

I Complaint No' 11oa of 2021 
I

in the aforementioned

of Rs.'38i.flflP3/- including all taxes to the

respondent vide different .il.q"Lr & RTGS on various dates.

,,r ' + ,:..:-,. .l 
j l . . .i, -- ^ r- ^C+^- -^f^--arl cc

buyer's ,gru.r-*pt (Heleinafter referred as

' I 
liottedla:unit/flat bearing no'

the'FBA') the'resPondeni had a
J :.:

C2-go26p $th floor in tower-C2 .having super areil of 1300 sq,

ft. [Hereinafterr' referred a:ri the said 'uniLt') to the

'a noJ4[a) of the FBA' tht':
r:omplaitrant:s. That as Per P::'lI

respondentharlagreerlto4slir'r€rthepossessio:nofthesaid

5.

6.

unit w.itlnin ii6 months; from ttrr: dlate of start of constructiott

i.e. 17.03.20L2.

proiect site but

to see that r::onstruction wot'k is not in
was surPri:;ecl

progressandnoonewasprelsentatthesitetcladdressthe

queries of the complainants' lL1[ appears that respondent has

played fraud upon the complainants' The onllr intention of

therespondetrtwastotakeprttymentsforthetowerwithout

completing the work' The respondent nrala-fide and

dishonestmotivesandintent.jroncheatedand.lefraudedthe

completinants.Thatdespiterece,{vingof100%paymentofall

Page 5 of37
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no. r,ru* u' ","^

thedemandsraisedbytherespondentforthesaidunitand

despiterepeatedrequestsandremindersoverphonecalls

and personal visits of the compl.ainant, the respondent has

failed to deliver the possession of the allotted unit to the

complainants within stipulated period'

7. That it could be seen that the construction of the block in

which the complainants flat was booked with a promise by

the respondent to delive$*$.$-,,FJ d unit by 17'09'2015 but

"...: " .'.il.;;ir .ii:.1.* . r - -! r--^-.-- $nL.r !t nl

was not completed with$$ rittre reasons belst known to

the resPondent, which that ulterior motive of

i from the innocent_. 1

the resPondenG'ffitrffi

people fraudulentlY. ' "' ':l.rvL,rrv r

tl'hirt due. to thils omiss,ion on tlrue part of the resllondent, the:

'-tlhinantsacorrlBensdion@Rs.5/.persq.ft.
pay to the c6,m[, r. r.{, .,, ,:,.... :.. ."':i"'*:.,'1 "

per montt oi'dh. super area 'f the said unit. It is however,

pertinenttomentionherethat'aclauseofcompensationata

such of nominal rate of Rs.5/- per sq. ft. per month for the

periodofdelayisunjustandtherespondenthasexploited

thecomplainantsbynotprovidingthepossessionofthesaid

unit even after a delay from the agreed possession plan. The

respondentcannotescapetheliabilitymerelybymentioning

Complaint No. 1104 of 2021
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a compensation clause in the agreement. It could be seen

herethattherespondenthasincorporatedtheclauseina

one.sidedbuyer,Sagreementandofferedtopayasumof

Rs.S/.persq.ftforeverymonthofdelay.Ifwecalculatethe

amountintermsoffinancialchargesitcomesto
approximately@},/operannumrateofinterestwhereasthe

respondent charges 24o/o per annum interest on delayed

deposited bY the

to do so.

le-p,lanned manner defrauded the

ts with his hardt-earned huge ztmount and

wrongfully ga:in himself and caused wrongful loss to the

comPlainants.

C. Relief souglrt by the complaintants'

l0.Thecompla.inerntshavesought,followingrelief[s):

9.

PageT of37
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complaint N o' r ru'+ oI zu.z' r

ti) Direct the respondent to pay interest at the

prescribedrateondelayedpossessionfromthedue

dateofpossessiontilltheactualdateofpossession.

D. RePIY bY the resPondent'

11. That the present complaint filed under section 31 of the Act

of 201.6,is not maintainable under the said provision as the

,\
13. That comPlainants=Iwiffi Lfs under sr:ction 18 of

tothetransactionsthatwereenteredpriortotheActof

20!6, came into force. The parties while entering into the

said transactions could not have possibly taken into account

theprovisionsoftheActandassuchcannotbeburdened

withtheobligationscreatedtherein.Inthepresentcasealso,

theflatbuyer'sagreementw;tsexecutedmuchpriortothe

Page 8 of37
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date when. the Ar:t came into forr:e and as such ser:tion 18 of

theActcannotbemadeapplicabletothepresentcase.Any

other interpretal[ion of the Act wilt not only be against the

settledpri'nciple:;oflawastoret,t.ospectiveoperationoflaws

but will also lead to an anonlalous situation rlnd would

rendertheverypurposeofthel\ctnugatory.Thelcomplaint

assuchcannotbeadjudicatedundertheprovisionsofAct.

Theexpression"agreemen't'tosell"occuruinginsection
hands; onlY those

1Bt1J[a) of the r{ct coverS'w,,,ithi1 its folded
' 

'bee''l, executed after r:oming into
agreement to serll that-hry' . .' Tlent executed in
force of the l\ct; and the fldt'blt,yer's agreet

: 
id expression' the

the prese'nt casei is not covered uncler the sa

g biren executed pr,ior to the date ttre Act came

into forcr:.

t buyer's agreemenI e>lecuted in the 1:resent caser

- ' :e durte or time frame for handing
rlid not Provide anY definit

Partment to the comPlainants anrl
rtver of Possr:ss;ion of the a1

onthisgrcurrdalonetherr:fundand/orC()mpensation
- 

soul;;,ht under Act' Even the clause
and/or interest cannot be

.erelY Provided ia

1a[a) o'f the flat buyer's a1l;rer:ment m

tentative/estimatedperiodforcompletionofconstructioncrf

theflzrtandflilingofaplplicatiottfo,roccupancycelrtificatewith

the conr:erned authority. After 'cornpletion of cortstruction the

responrlentlWaStomakeianapplicationlorgrantof
occupationcertificate(oC)andafterobtaininlgtheoC,the

possession of the flat was to br': handed over'

Page 9 of37
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15. That the delivery of possession by a specified date was not

the essence of the buyer's agreement and the complainants

was aware that the delay in completion of construction

beyond the tentative time given in the contract was possible'

Even the flat buyer's agreement crontains provisions for grant

ofcompensationintheeventofdelay.Assuch,itissubmitted

withoutpreiudicethattheallegeddelayonpartofthe

L6.

respondent in delivery 9f P9:s.gssion' 
even if assumed to

:annot e.nt$F the bomplainants to ignore the

agreed contractuaf te#f*'dh'S'"'' ,. 
seek interest and/or

compensation on any other b1]1 
: ?

l'hat the allegeld delay .in' deliivery of 'possessi

in the contraet rf*r.as F 
issr,ble, 

En,en **. 11 
."ntain 

provisions

.il ti

for grant of dnnipensation'inrk e Ehtsf elay, As such the

ro entitle the comPlainants to
assumed to have occurred, canrt

r.escincl the trBl\ under the contractual terms or in law' ]'her

deliver.yofpcssessionbyaspelr::ifieddatewasncltessenceol'

the FBA and the complainants werre aware that the clelay in

' /ond the tentativrl time givert
r:otnpl=tion tlf 'construction De\

) o!:'FBA was not essence of the

nd the beach lthereof cannot entitle the

complainanlis to seek rescind the contract'

|T.Thatissueofgrantofinterelst/compensationfortheloss
occasioned due to breaches crlmmitted by one' party of the

contractis:;quarelygovernedbytheprovisionsofsectionT3

and,T4ofttrelndianContract,|\ct,LBTZandnol]ompensation

can be grarnted de-hors the said sections ort any ground

Page 10 of37
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whatsoever. A combined reading of the said sections makes it

amply clear that if the compensation is provided in the

contractitsellthenthepartycomplainingthebreachis

entitled to recover from the defaulting party only a

reasonablecompensationnotexceedingthecompensation

prescribed in the contract and that too upon proving the

actuallossandinjuryduetosuchbreach/default.onthis

ground the compensTi,g,t lt,fl, ,,"ll 
to be granted to the

complainants, cannot .*f-m$#ilo*p.nsation provided in

the contract itself'

:sidential group hou:;ing project in question i'e''

,,Shree !,ardlrrman. Florail; , secl[or-9O, 
'Gurugrarn, Haryana

r said "project") is; 'being develon;1^l' the

' rf land measuring 10'BBL acres
resPondelnt oh a Piece c

r, serctrcr-9O, Gurugram' HarYana
situated at village HaYatPt . r- -

under a licerrse no. 23 of 2008 dated'1L'02'2O0tl granted by',

DTCP, Harya,naL' The license hiad been granted to the lanct

owners in collaboration with lul/s Aggarwal Developers

3 resPondent company is
Private Limited Tht

developing/:onstructingtheproiectunderallagreement

with Ir{/s Aggarwal Developersr Private Limited'

lg.Theprojectinquestionhas;lreenregisteredwiththis
authorilyutrdrersection6ofthelRealEstate(Regulation&

Developmerrt)Act,2o1,6andt[lresaidregistratirrnisvalidup

to 30.111.20"2L

20.Thatthecons;tructionofthefirstphaseoftheprojecthtts

been completr:d and the resprllnd'ent have alrearly applied for

Page 11 of37



ffiIJABEB&
ffiCUNUGRAM

grant of occupancy certificate for towers nos. B\,82 And 83

["completed phase") to the concerned authority on

LB.LL.ZO[}. The construction of the remaining

phases/towersisalsoataveryarlvancedstageandexpected

to be comPleted soon.

It.Theconstructionoftheentireproiecthadnotbeen
completed within the time estimated at the time of launch of

the proiect due to variqupi#-&-q5 beyond the control of the

".' -' 't{*Clta;- liquiaity crisis owing to
respondent, including 

- iht

: crisis that hii the real estate sector in lndia

very badly whicfi--t$'iPiU
-i .:+i

allottees, dePtessq

demand, goveinment restrictio*s,,force :miijeure events etc'

ld resPonsible for the alleged
The resPondent could not be her 

:

delay in com1il'6ti

tf real estate market

investmr:ntfun.dpopularlykno'wnasthe'swamihfund''The

swamih invesltment fund harl been formed to help the

genuinelydistressedRE,FlAregisteredresidential

developmentsintheafforda][rlehousinglmiddle-income

category and that require letst mile funding to complete

construction' the governmenl' sponsored fund is for the

genuine ?rLd stressed developers who are dealing the

financialcrisis;duetoreasonsbeyondtheircontrolincluding

22.

Paget2 of37
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23.

construcl;ion wiithin the time fi'ame mentioned in FBA was

Payment of thesubject to and dePendent uPon time

instalment by the complainants, As such no allottees who has

defaulted in making payment of thr: instalments can seek

refund, interest or compensation under section l'B of the Act

of 20t6 or uttdr:r anY other law'

24. The tentativr:/estimated periocl givetr in clause 1a [aJ of the

FBA \Mers slbiect to conditions such as force majeure,

Complaint No. 1104 of 202t

Covid-19 pandemic. The investment manager of the fund was

SBICAP Ventures Ltd. The respondent had also applied for

the financial support from the said Swamih fund and its

application for the same has also rjeared after all verification.

A fund of Rs. 6 crores had also been sanctioned to the

respondent vide letter dated t2i.LO.2O20. This sanction of

financial assistance by the Government of India backed

swamih fund is in itself a testirnpnial of the genuineness of
'.-

promoter of the Proj and also that the Project

is in final stages ,of co;tt

tiop witffi time given in the

er.rtilifiondefit to cromPlete the

Page 13 of37
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restraint/restrictions from authorities, non-availability of

building material or dispute with construction agency / work

force and circumstances beyond the control of the

respondent, and timety payment rof instalments by the buyer'

which was not done. Further, the construction could not be

completed within the tentative time frame given in the

agreement as various factors beyond control of respondent

came into play, including bgolromic meltdown, sluggishness

te sectois, deffiditi committed by the allottees

in making timely pay*q,if-of$he-llstalments' shortage of
t : '.

Iabour, non-avaidrrtiq':'of 'wqtgr'.for- 
construction and

disputes withj contractors. ,Thri' ;*yu* .payment / non-
i 1':: I rjj.. 

- i. I

payment of i,ngdrtlnents !V thus,,i]lott".t se;iously ieopardized

the eff.rts of ih,. ,.rpondent for comprleting the construction

of said proier:t within the tenti:ntive tilme frame g;iven in the

agreement.ltisrpertinenttonotetha.ttheHon'blePuniatl&

I{aryana High Court on 21'08 "2012 in CWP No' 20032 of'

2008 prohibiting gfound 1'"t"t.qstrpctio;r for construction

purposes in thr,ldirtria of'"Gurugram *a d"t to the said ban'

water was not-avaflIa[le for constructibn"of the project in

;;"' 
:'.=[ 1; "'' 

it*; ::- 

'-t :' 
*t ; + i

question fo. i've$ iohf*beiiod of time. The administrator

HUDA, Gurgaotr granted NOC for carrying our construction at

siteoftheprojectvideitsmemiodatedzT.lz.?,0t3.Further,

the civil contractors engaged by the respondent for

construction of the proiect in question failed to carry out the

construction within the given timelines and several disputes,

Complaint No. 1104 of 2021
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such as of payments to the labourers etc. cropped up

between the respondent and the said contractors.

25. That the respondent had engaged M/s Mahalakshmi

Infraengineers Private Limited and DSA Buildtech Private

Limited the contractors who despite having received

payments from respondent did not pay to its labor / work

force who in term refused to work severely hampering the

pace of construction wo1$;Thh reppondent ultimately had to

remove both thel contrlOolg',tndl:'iarried the construction on

bannecl all construction activitr,;' in,Gurugram, Haryana from

O1..11.2iOLB to 10.11.201B which'resulted in hindrance ol'

almost 30 days in construction activi{ at site. [n previous;

year alsro, ttre NGT vide its clrder 09.tL.2017 banned alll

construction activity in NCR and the said ban ct:'ntinued fot"

almost 17 days; hindering the c:onstruction for 4l'0 days' Tht':

stoppagt: of cclnstruction activitlr even for a srmall periocl

results in a longer hindrance as it become difficult to rtl

arrang;e, re-p;ather the work for,ce particularly th,:: Iaborers as

they Ino've to other places/their villages'

Page 15 of37
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26.

27.

HARERA
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It is also submitted that as per the FBA the ten ve period
given for completion of construction was to be co ted from
the date of receipt of sanction of the building p ns/revised
plans and all other approv,als and commen ment of
construction on receipt of such approvals. The t approval
being consent to establish was granted by the Ha

Pollution Control Board on I5.0S.201S and
period mentioned in

L6.05.2015 only.

tJ shall start cou
irY

ting from

ana State

such the

FBA for

to force

nd the

created

er force

to the

phase,

e Affairs,

no. 40-

with

complete

od of 21,

and till

Various

Furtherr, th* tentative peiio.:l as indicated ir
compl:tiion of construetion wirs not only subje,

majeure condir[ions, but also ,othLer conditions t
control of respondernt. The unprecedented situati
by the Covid-19 pandemic prresented yet anrl

majeure event that brought to hralt;all activities rr:l
project; inclucling constructi,on 

'f remainir
processi,g ol'approval files etc. 'rhe Mtinistry of Ho

the spread cf rlovicl-1-9 epidernic and ordered ,a
.l ::4...::

lockdown in the entire louniiy, for an iniiial

date the lockdown has not been completely li

days which s;tarted from ZS.O3.ZOZ0. By virtue various
subsequent notifications, the Ministry of Home .A airs, GOI

further extended the lockdown from time to ti

state governrnents, including ttre Government of Haryana,

Complaint No. 1 04 of 202L

have also enlbrced several strirct measures to trr nt the
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spread of Covid-l9 pandemic including im g curfew,
Iockdown, stopping all commercial, constru n activity.
Pursuant to issuance of advisory by the GOI

Complaint No. 1 04 of 202L

memorandum dated L3.OS.Z\ZO, regarding

de office

nsion of

201,6 due

titled as

nned all

partly

pletely

er dated

registrations of real estate prorjects under the p isions of
the Real Est:rte (Regulation anc[ Development) A
to 'force rnLajeure', the Haryana Real Estate latory
Authority haLs :rlso exte gistration and pletion

whosedate by 6 frsix) mon I estate proj

or, was

t past the

Authority

o. EPCA-

n activity

0.2019 to

lete 24

vide its

19. The

dated

04.L7.20t0 pairseo in *iit:petitjion no. 1.302g/19

"M.C. Mehta..,,tts,,..,,Ilnion of India,' completely

construction activities in NCR ruhich restriction

modified vide order dated 09.12.2019 and was

lifted by the Hon'ble Supreme Court vide its cr

L4.02.2020. 'Ihese bans forcecl the migrant la

return to their native StatesT,Villages creating

shortage of labourers in NCR reg:ion. Due to the sai shortage

lPage 17 of 37
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the construction activity courd not resume at' II throttle
even after lifting of ban by the Hon,ble Supreme
before normalcy in constructircn activity could
world was hit by the Covid-19 pandemic.

28. copies of alr the rerevant do have been filed placed on
the record. Their authenticity is not in dispute.
complaint can be decided on the basis of these

urt. Even

me, the

ence, the

ndisputed

regarding

present plaint.

documents and submiss.io$;: clg py the parties.

furisdiction of the authorltv
The respondernt ,has 

u .airua. an objection

rs territorial

acljudicate t

well as

present

T E4 H S

In the prresent: c:iase, the project in querstion is sit
the planning area of Gurugram district. There
authority has complete territoriial jurisdiction to

latony'

.L2.2017

Haryana

uthority,

ict for all poses.

within

r€, this

with
the present complaint.

E. II Subiect-matter jurisdiction

Section L1,(4)[a) of the Act, 201,6 provides that the romoter
shall be resp,n:;ible to the alloftees as per agree

sale. Section l_1(,+)(aJ is reproduced as hereunder:

Complaint No. L 04 of 2021

the jurisdiction of Hi
l': ,:::l , =,

Gurugram sh:rll be e

nt for

Page 18 of37
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Be responsible for all obligat:ions, responsibilities afid
functions under the provisions of thii Act or tni,.i$,
::i::*::::: : :!: :1,, e,un d er o r. to th e on oip'

Section L1ft)(a)

as_-per the agreement for sare, or to the associatioilf
allottees, as the case may be, till the conveyonrc if lit

complaint No. 1104 of 202L

promoter

by the

the apartments, plots or bu,ildings, as th:e case mdv
be, to the allottees, or the coimon areas ,o ,[,
association of Allottees or the competent authori?,ls
the case may be; "' -l-

The provision of assured returns is part of the bui
buyer's agreement,.t$#.gt1 

lJause 15 of the B,
d1ted.,....,.. Accordtigy ffi pd oter is respon.
for all,oDlrgarion*rffi;iiliiirim and
including paymentT rn.s as provided
Bu ilde r B;tyer's Ag reemenL

S erctiort 3 4 - Fun ctions of thq,4athoritlt :
3<l(fl of tlte Act provides tct ensure c:ompliance of t:

oltligat:i,ons cas,t upon the [.tromoters, the a
and the..r:eal estate,bgrntt tindbr this Act and
rules a,nd regulations made tltererunaler.

So, in view of theth_9 provisions of the Act quoted ve, the
authoritlr has; complete jurisdiction to decide the mplaint
regarding nclrl-compliance of r:bligations by the

leaving arside' c,ompensation which is; to be decid

adjudicating

stage.

officer if pursued by the complainan at a later

F. Findings on thrs objections raised by the respon ent.
F. I Maintainabillty of complaint

30. The respondent conltended that the present comp

under section 3L qf the Act iis not maintainab

nt filed

as the

respondent has not violated any provision of the

L9 of37
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The authority, in

observed ttrat th

section 11[a)(a)

by not handing

agreement. Th

F. II Objection
flat buyer's
the Act.
Another conten

case the flat buyer'r

the date whern

of the Act

authority is

can be so co

written after.

provisions o1'the

and interp

provided

provisions/

that situzrtionL vrrill

and the rulesr atflter

and the rules. Nu

provisions of the

32.

respondent is in con

Ina

dealt withL in accordance

sellers. The said co tion has been upheld in the

2O of37

Complaint No. 1

the succeeding paras of the order, has

on of the

of the Actwith prorriso to section 1g(1

possession by the due date as per the

r, the complaint is maintaina

ing iurisdiction of authori w.r.t. the
force of

t is that in e present

executed m prior to

d as such ion 1B

presen case. The

p es, nor

ents ll be re-

T the

ent have: be read

Act has

specific

, then

vrti

date of r:oming into force

erous prov'isions of the Act save the

ents made between the and

ndmark

the Act

the Act
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judgment of Neelkamal Realtors Suburban pvt. Vs. UOI

and others, (W.p Z7S7 of Z0l;2, which provides; under:

"_779. Under the provisions ttf Section 7g, the de
handi,ng over the possession would be counted
the date mentioned in the agreement for sale ente
into by the promoter and the alloitee prior to
registration under REM. llnder the provisions
RERA, the promoter is given a facility to revise,
date of completion of project and declare the
under Section 4. The RER4I does not contem

the flat purchaser

that above
provis,ions of the :.#t# not retrospectivet
naturer 

.They .rrnali'.?iJdlhg,sNtent be havin,g
r etro a c tiv e of-.qiils s i 1, 

ygti ahc:tiva eyect b ut th e ii
that grottnd the vatidity of the pr:ovisions of Rti,

Complainr No. L 04 of 202L

retroar:tfltib 
,f

subsisting, iisubstsUng: / existing
pzrties ii', the lqrger

cannot:. be challenge(, The lrarliiment is compe
enougi\ to legislate" law having retraipective
retroar:tlti 

,pffurt. A la;w can,,tbe.eve, pA.rUgd to ,,
subsistingt f existing contiat:tual rights.a dr*i
porties ii',th.e larger"public interest. We'ila,not I
any dou-bt: in our mind that the RERA has been fra,in t_he la,r'ger p,ublic interest after a tfiorough st
a_nd dlsiussion ,made at th,e higheit ievet by
Standing Cammittee and Setili,ct iommittee, wt
s u' b m i tte d' i ts d eta.i I e t!:, nyg;77-r,.)-v.,:-:: "' .,t'::::

33. Also, in appeal no. 1

Pvt. Ltd. Vs. )ls;h

3 of 2019 t.itL:d its Magic Eyet

iingh Dah,i.1ta, in order dated

the Haryiana lReal Estate Appella:te Trilbunal has

"34. Thus:, keelting in v,iew our oforesaid disct

.72.20L9

rved-

we are of the considered opinion that the
of the Act are quasi retroac'tive to some extent
operation and

conditions of the agreement for sale the allottee
be entitled' to the interest/deluyed possession
on the rea,sonable rate of interest as provided in R

the proges:s_pfSsmfution. He,nce in case of dela1,
the offe,r/tlelivery of possession as per the terms cr

L5 of the riyles and one sided, unfair o

2L of37
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unreesonable rate of compensotion 
^rntioffiagreementfor sale is liable to be ignored.,, 

I34. The agreements are sacrosanct save and excipt for the

provisions which have been abrogated by thel a.t itself.

Further it is noted that the flat buyer's ,s..u{unts have

been executed in the manner that there is no ,.op[ left to the

allottees to negotiate any of the clauses containld therein.

Therefore, the authoriry if, of*ttre view ,nr, d. charges

payable undler va.ious rr.gias qhau be payabler as per the

agreed rerm:s and condiiil;t'[1,'tl. 
",*..ument 

arrd are not in

contravention of any other rrlct, rules, regul;rtions made

thereuncler a.nc[ are not unreascxnable or exorbita.t in nature.

F.III obiection of respondent w.r.t reasons firr delay in
handin g: over possession.

35. The respronden't submittecl that the period consrrmed in the

force majeure ervents or the,,situationi beyond control of the

responde:nt ha:; to u. excluclerrl while computing delay in

handing rlver posses;sion.

a.) Unprecedented situ,ation created by rrovid-19
pandernic and lor:kdornrn fo,r approx. 6 ,nonth,
starting .frornL 25.03.20',20,

36. The Hon'ble Delhii High court in case titled as M/s

Halliburton ofJshore services Inc. v/s vedanta Ltd. & Anr.

bearing no. O.M.P (tr} (Comm.J rro. BB/ Z0Z0 and I]
I

3697 /2020 dated Z9.OS.ZO20 hars observed that- |

As 3696-

I'a$e22 of 37
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view that ou

"69. The past non-performance of the Contractor c
condoned due to the C0VID-11? lockdown in Morch

not be
020 in
20L9.
some

ld not

me from

India. The Contractor was in tbreach since
Opportunities were given to th,e Contractor to cure
repeated'ly. Despite the samet, the Contractor
complete the Project. The outbreak of a pandemic be

for

,,r0,. ,o

the subject unit nor has obtained the OC for the

the competent authority till date i.e., even after delay of

more than 6 years from the promised date of del ery of the

used as an excuse for non- performance of a co
which th,e deadlines were much before the outbreak

3"7. In the preselnt complaint also, the respondent w

complete thre construction of the project in c1u tion and

handover the possession. of thg. said unit by 20. .2015 and

the respondent is claim of lockdown hich came

into effect on 23.0 the author is of the

sed as an

hich the

d for the

lb.;zoig, 01,.1,l.zol\)
Control)

ivities in
L.20L9 of

tion no.
ruction

3Bl. The respondlent has neither completed the co

excuse lfor nort- performanc:e of
: titi . 1t:='i'L :: 1t

deadlines werti much bdiore trlrle ou

said reason the said time p,eriod

Complaint No. 1 04 of 2021

Einvironmental Pollution fPr.evention a
A,uthority (EPCA) bann,ing construction
NCR region. Thereafter', ordtii dated 0,t.
hon'brle Suprerne Court of Inrdia.in writ 

1

1,3029 /L?BS completr:ly banning c(

activities in NCR region.

subject unit. In the reply it has been admi by the

P4ge 23 of37
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respondent,/promoter that the construction of ttie phase

the proiect wherein the apartment of the corn{lainants

situatecl is jln an advance stag;e. It means that it is still not

completed. ltt is a well settled. law thart no one can take benefit

of his ra,rrong. Now, the resp<)nrjsnl is claiming llenefit out of

lockdov,rn period, orders dated ZS.'.L0.2019 anrl 01,11,.201,9

passed by EPCA and order dated O4.1,1,.ZOtg passed by
,,, 1,. ." . .,.,.',",,

Hon'ble Supreme Court of Indi;a whi,:h are subsrlquent to the

due date ol' possession. Therr:fore, the author.ity is of the

consiclered ,rie# irAi.rri ,i;ba,;r.nr. .outa not be allowed to

take benefit of his own wrong and the innocenl. allottees

could not ber allowed to suffer lbr the mistakes cornmitted by
.

the respondelnt. In view of tlhe szlm€), this time period is not

excluded 'rrdrile calculating the.,,.d[elay in hancling over
i ,l :... .:' ' '

possess.ion.

G Finding;s onL the relief sought by thre complainants.

G.I Delay, possession charg;es.

Relief sought by the complaiinants: Direct thr: respondent

to pay interest at the prescrilb,ed rate on delayed possession

from thre due date of possession till the actual date of

possess,ion.

39. In the present complaint, the complainants intend to

continure with the project and are seeking delay possession

Complaint No. 1[04 of 2021

of

is

\age}a of37
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charges as provided under the proviso to section l8(t) of the

Act. Sec. 18(1) proviso reads as under 
I

"Secl:ion 78: - Return of amount and compensatlon

18(1), If the promoter fails to complete or is unobtelto
give p,ssssttion of an apartment, plol or building, J

Provided that where an allottee does not intend to
withdraw from the project, he shall be paid, by dhe
promoter, interest for euer7, month of delay, till dhe
handing over of the:pdlipsp,iqi;iuQt such rate as maybe
trtrescribed."

40. Clause 1a(a) of the
'i

l.:

r 'i , ,.ili ,i.i

;flat bqyiet's,-.agreement, provides for

handing over posses5ion dn'd reproduced below:

= ,. , ;:: ,if, "!Egi,=r,::::,l: llt, b;, .- I

U.(a) The Construction oJ- the F'lot is likety to lte
comp,leted within a period o.f thirq, six(36) monthslof
comfftencement of construction of the particu\or
tower'/block in which the Flat is located with a grlce
periotl of six(6) months, on receipt of sanction o'f +e
building plans/revised plan:; and all other approvfuls
subject to force ma.ieure including olny
restrains/restrictions from any authorities, nqn-
availctbility of building mttterials or dispute wlth
construction agency/workf,brce and circumstanles
beyond the control of Comp,any ond subject to timfly
payments by the Buyer(s) ,in the Said Complex. lo
claim,s by way of damage:s/comqtensation shall lbe
against the Company in case of delay in handing oter
the possession on account of saicl reasons. For lhe
purposes of tkis Agreement, the date of applicatipn
for issuance of occupancy/completion/p$rc
completion certificate of the Said Complex or the Flot
shall be deerned to be the date of completion. lhe
Company on completion of construction shall rs;u{ a
final call notice to the Buyer(s), who shall remit gll
dues within thirty (30) days thereof and tlke
posse,ssion of the Flat after execution of Sale Deedl If
posse,ssion is not taken by the Buyer(s) within thilty
(30) days of offer of possession, the Buyer(s) sholllbe
deemed have taken possessrcn for the purposes of tpis

fage 25 of37
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41. A flat buyer's

candidly. Flat

agreement

the builder

that may

unambigu

common man

delivery of

of delay in

41t.

Agreement for the purposes of payment qf
maint:enance taxes, property tax or any
tax imposable pon the Flat.

ment is a pivotal legal docu

should ensure t the rights and liabili

builders/promote and bul,srtTrllottees are

s agreement lays down the

govern the sale

residentials, comm

nds of p

en the buyer

It is in the inte

nt which

of both

protected

s that

like

builder.

-drafted

ts of both

t a dispute

the mple and

bya

nal und" lt

stipu time of

ilding asor

the case ma'7 be th, : buyers/al

The authorily has ne through the possession

agreement and o rved th the possession

s and conditio

in case

of the

has been

of this

ration of

subjected tr: all nds of

agreement.'Ihe ng of thirs

Complaint No. 1

such conditions a not only

clause and i

in but so
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heavily loarled in favour of the

allottees that even a sinrg]e situation may make the
possession r:lause irrelevant for the purpose of allottees and

the committed date for handlng o\/er possession loses its
meaning. If the said possessi', claus;e is read in entirety, the
time period of handing over possesrsion is onl,rz a tentative
period for icompletion,of 

,t]her _cons;truction ol. the flat in
question anrl ilrs promoter is, ,iming to extend this tinre
period irrdefinitely,on- ont' .v6n ruality, or the other. Moreover,

the said clause i! an inituslv,i,:[tui'b#erein the numerous

approvals and terms and conclitr:orrs have been mentioned forvvvll

commencemr3nt of constructionr and the said approvals are

sole liabjility of the promoter firor wtrictr allottees crannot tle

allowed to suffer. The promoterr mus;t have merrtioned that
completi,n of which approvar forms a part of the rast

statutory apprrwal,. of Which thre duer daie of possession is

subjected to. It is quite clear that the possessi.n clause is

drafted in such a manner that it creates confusi<l;n in the

mind of a person of normal plruderrce who reads it. The,

authority is of the view that it i:s; a w.ong trend fbllowed by

the promoters from long ago and it is this .unethical

behaviour anrl dominant positiron that needs to be struck

down. It is settled proposition ol' law that one cannot get the

Pagp?7 of37
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advantage ,f his own faurt. The incorporation rf clause

in the flat buyer's agreement by the promoter is j

the liability' towards timery delivery of subject

deprive the allottees of their right accruing delay in

possession. This is just to comment as to how the uilder has

misused his dominant position and drafted such

t to evade

nit and to

ischievous

ft with no

to ha over the

riod of 36

n of the

with a

n of the

ls subject

ions from

shall be

nsent to

clause in thLe agreement ,and,,the allottees are I'": ql it' "t "'

!*

months of ,S. i commen

particulian tower/ block in

ontns, on receipt of san

I plans arnd all other appr(

uding anry restrains/restr

terials or

and

subject to

timely payments by the buyer(s') in the said comprl

44. The respondent is claiming t.hat the due d

computed from 15.05.2015 i.e., date of grant ol'

Establish br:ing last approval fcrr commerr ment of

present

Complaint No. 04 of 2021,

possession of

construction. The authority olbserved that in

28 of37
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case, the respondent has not kept tt,. ,.rr*,, e balance

between his own rights and the rights of the co plainants-

allottees. The respondent ha:; acted in a termined,

manner.
preordainecr, highry discriminatory and arbitra

The unit in question was booli:ed by the original

08.03.2011 and the flat buyerr,s agreement wa

between thLe respondgl$-+a,nd;r,the original' "'tr-;- ***,,"

llottee on

executed

Iottee on

pondent

plainants

nsent to

ion. The

nt is in

respond t had not

on and

per the

upon the

r hand, a

or to the

n clause

ble, and

per the

r date of

respondent has obtained consent to Establish from the

concerned authority on 15.05.2015, The r

obtained nec:essary approval:; fbr starting const

the schedulerd time of delive ry of possession,.,,: '

possession cllause which is completely dependent

commen(:ement of the construction and on the o.:h

major part of'the total consideration is collected p

start of the construction. Further, the said possess

can be said to be invariably one sided, unreaso

arbitrary. Mo,reover, it is a matter of fact that

affidavit filed by the respondenrt on O6.LO.ZOZ1,,

29 of37
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commencement of the subjer:t tower, where

consent to estabrish. It is eviderrt that respondent

construction (on 20.09.2012 a:; per the affidavit

question is situated is 20.09.ZOl.Z.This said sta ent sworn

by the respondent is itself contradictory to its ntention
that the due date of possession is Iiable to be co uted from

as started

e flat in

ubmitted

pt of

I other

on behalf of the respgffi : by its A.R on
;': :ii::".'iii.

10.2021.)

without obtaining cTE wh delinquency' the part

the above ning

handing

does

t the due

moter,1r1,.,,1,=(i

in the affidavit di'ft of cons on'.

45. Admissibitir5r of : The prromoter has roposed

months

of the

sought

further extension of a periocl of 6 months, on

sanction of the building planr;/revised plans anrc

approvals subject to force majrlure includ any

restrains/rest:rictions from any authorities, non-

Complaint No. 1 of202L

of building materials or dispute with co

ilability

from the date of
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agency/worlforce and circurnsrtances beyond the control of

company and subject to timely payments by the buyer[s) in

the said complex. It may be stated that asking for the

extension of time in completing the construction is not a

statutory right nor has it been provided in the rules" This is a

concept which has been evolverd by the promoters

themselves ?Lnd now it has br:come a very comnlon practice

to enter such a clause in thd ig.leement executed between the
:j{: S

promoter and the allQtteeiig: N:o'^/, turning to the facts of the

present case the pespondent pti:,ftoter has neither completed

the construclEion Of the subje,:t proje,ct nor has obtained the

occupatiron C',ertificate from th e qompr:teni' autho rity' till date.

It is a werll settled law that onr: cannot.take benefit of his own

wrong. In the ti$htCf,tnetabov'e-mentioned reasorns, the grar:e

period oifl 6 months is not alioiued in tlhe present c:ase.

46. Admissibility of delay posses;sion charges at prescribed

rate of interest: The complailants are ser:king delay

possessircn r:harges, proviso l:o section 1B provides that

where an allottees does not itrtend to withdraw from the

project, Xre shall be paid, by the promoter, intert:st for every

month of delay, till the handinlg over of possess;ion, at such

rate as rnay be prescribed and it has been prescribed under

rule 15 of the rules. Rule 15 hias been reproduced as under:

Page 31 of37
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48.

Rule 75. prescribed rate of interest- [proviso to
section 72, section 18 and sub-section (4) and
subsection (7) of section 791
(1) For the purpose of proviso to section 12;
section 18; and sub-sections (,() and (7) of section 19,
the "int;erest at the rate prescr.ibed,, shalt be the State
Bank ef India highest marginal cost of lending rate
+Zo/0.:

Provided that in case the State Bank of India
margin,al cost of lending rate (MCLR) is not in use, it
shall bet replaced by sytgh;,,penchmark lending rates
which the State Bank'qfiSt{iq.nay fix from time to
time for tending to fffa,ffia ttfiiOtic.

47. The legislature in its *ffu_{ffhe subordinate legislarion

under the provi-s,iairior rt ;ii,i"-?lrp" srt"r, has determined- I " # ihi: lF* 4,'r' "-*

the prescribed;pitC or- iriteiLrt ""rnl 
h,u of interest so

i:

determin.a,, #t L r.gffirji;r.rr\#d[e and if the said
'*, I t\ \$ .i *."#

rule is follo*,i'd tg a44ard tl$ iriterdsq ft.luiit .nrure uniform
+ q' ,' lu i* ii : I L # -

practice in allthe fases. :l ',,' "- ,',. ''+i ,=:

conseque,ntl/, as per website ol: plle State Bank of India i.e.,
j

https://slli.cojp the marginal c,cst of lending rate ([n short,

MCLR) as on date i.e., 08.10.2'0ili. is 7'.30o/o p.a. y',ccordingly,

the prescriberd rate of interr:st will be marginal cost of

lending rate +2o/o i.e.,9.300/o p.a.

The defirrition of term 'interest' as rdsfingd under sectiorr

2(za) of the Act provides that th,e rate of interest chargeable

from the allott[ees by the promoter, in r:ase of default, shall be

equal to the rate of interest w,hich the promoter shall be

Complaint No. 1104 of 20ZL

49.
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section is reproduced below:

50.

r - ------ o-*'

on considera'[ion of the ciitrirrrstances, the evidence and

ffi,HARERA
ffil eunrc*nrrr

51.

possession by' the dlre date as per the agreement. It is a

matter of fact that thp date of commencement of the subject

tower, where the flat in question ls situated is 20.09.2012 as

per the affidavit file{ by the respondent on O6.LO.Z02L. By

virtue of flat buyer's 4greement executed between the parties

case of default. The relevant

"(za) "interest" meens the rates of interest payablet by the
promoter or the allottee, as the case may be.
Explanation. -For the purpose of this clause-
O the rate of interest chargeable from the allottee by the

promoter, in case of defau,lt, shall be equal to the rate
of interest which the promoter shall be liable to pay
the allottee, in case of default;

(i0 the interest payable by tt\e promoter to the allottee
shall be from ' the promoter received the
amount or an ill the date the arnount or
part thereof is refunded, and the
inte'rest paya to the promot:er shall

is the same as

is being gra case of delay

possession charges

Complaint No. 1104 of Z\Zt
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charges shall be

20.09.2015 till c

obtaining ocr:upa

authority plus two

whichever is erarlier

of the Act.

on 01.05.20'J,',2, the

delivered within

construction of the

is located whrich co

grace period of 6 mo

case for the reasons

52. Section 19(10) of

possession of the su

of receipt of

reasonable ti

in mind tha

he has to a

including b

finished unit

over at the time

condition. I

the booked unit was to

months of the commencement

icular werf block in which the flat

s out be 20.09.2015 excluding a

s which not allowed in the present

uoted

tes the allottees to take

2 months from the date

These 2 rnonths' of

ainants keeping

practically

documents

the ,completely

unit being handed

is in

delay

table

be

of

i.€.,

after

from the

ths or over of

per the sions of section 19[10)

9:e?t Poss
i. 1: 1,a t'the subject

Prrge 34 of 37
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53. Accordingly, non-compliance of'the mandate contained in

section LL(4) (a) read with proviso to section 1B(1) of the

Act on the part of the respondent is estabrished. As such

complainants are entitled to delayed possession charges at

the prescribed rate of interest i.e.,9.30o/o p.a. for every month

of delay on the amount paid by the complainants to the

respondent from the due;$#$..gt possession i.e., 20.09.ZOts
:

till the offer of possessior

occupation certifica

subject flat after obtaining

mpeltent authority plus two

H.

54.

; ol'sr:ction 1B(

I se,ctlon 19 (:1|.i

rauthrority

ity herreby pasll,

ns under se,r:tii on

e autlfhf

direlctio

Hence, th

following

thris or

3i'| of the Act to ensure
.jl = 

',,,,,

hS,iast upoh=the pfomoter as per thel

function erntrusted to the authority uncler section 3 (fl:

I. The rerspondent is directed to pay interest at the

prescribed rate of 9.309/o p.a. for every month of delay

from ttre due date of possr:ssion i.e., 20.09.2:.015 till thel

off'er of possession of thr:r subjrect flat after obtaining

occupaLtion certificate I'rom thr: competent authority

plus fwo months or handing over of possession

whichever is earlier as per section 19 (10) of the Act.
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II. The arnears of such interelst accrued from 20.09.201s

till datre of this order shalll be paid by the promoter to

the allottees within a period of 90 days from date of

this orrder and interest fon every month of delay shall

be pay'able by the promoter to the allottees before

10tt day of each subsequent month as per rule 16(2)

of the rules.

The respondent is i!{rgcted to handover the physical
,{, ,-- :, ":,

possession of the':ilt6iEffi.lunit after obtaining OC from

th e co rnp ete n$ au$ffiffi!\**
-dn*e-&. t .il r I ", .z qa-

The com,dl#ffi} !s$;$rQ :dt$e{eer 3o pav outstanding
. ia n'"'" 

' 
., " ,,, 

-q ' a"

dues, !{ii${Pi| rrteh }adtrS}rr.e,*,l, interest for the

delay,ed ppriod.

III.

N.

V. The rate of interd,st lhiargeable from the allottees by

the promoter, in Case ol'd efault shall be ch:rrged at the

prescribed rate i,e., 9.30o/o by' the

re:sporLdent/promoter rrrrhich is the sarne rate of

interest which the prornoter shall be liable to pay the

allottees, in case of default i.e., the delayed possession

charge,s asper;ection i:" -(t;t:a) of trhe Act.

VI. The relspondent shall not charge anything fiom the

complainants which is nr:rt the part of the agreement.

H<lwever, holding charges shall also not be charged by

the promoter at any ;roint of time even after being

part of agreement as per law settled by the Hon'ble

Supreme Court in civil appeal no. l]864'3889/2020

derted 1,4.1,2.2020.
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55. Complaint stands

56. File be consigned to registry.

1,)---

Haryana Real

Dated: OB.tO.z$tZL

thority, Gurugram
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