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ORDEIR

1. The present complaint has been filed by the

complainants/allottees in Form CRA under section 31 of the

Real Estate (Rergulation and Derrelopment) Act,2016 (in short,

1,.

2.

Mr. Manish Kumar
Smt. Ratan Susawat

Both R/O: -F-6/5, L't Flocir,,DLF Phase-1,
G urugram, Haryana -122002

Complainants

Versus

1. M/s Shree Vardhman Infra Hom,es Pvt. Ltd.
Regd. Office at: - 301, 3rd Floor, [nder
Prakash Building, 2 1-Barakhamba Road,
New Delhi-110001

Respondent

Dr. K.K. Kharrdelrval

Shri Vijay Kumar Goyal
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HARERE
W"GURUGI?AM

A.

2.

Complaint no,-2762 of 2020

the Act) read with rule 28 of the Haryana Real Esrate

(Regulation and Development) Rules, zo1,T [in short, the

Rules) for violation of section 11(a)(a) of the Act wherein it is

inter alia prescribed that the promoter shall be responsible for

all obligations, responsibilities and functions to the allottees as

per the agreement for sale,exnequted inter se.

Project and unit retaieUaO&its

The particulars of the proleci,ttre details of sale consideration,

the amount paid by the lainants, date of proposed

handing over the possession, dlr

detailed in tlre lollowing tabularr

y period, if any, have been

rm:

S. No. I{,ead[s; Information
L, Irlarne arrd location of the pr oject "Shree Vardhman Flora",

Sector-90, Gurusram
2. Project area 10.881 acres
3. Nature of the project Group housing colony
4. D'tCP .license no. and valirji ry 23 of 2008 dated

L1.02.2008 valid till
t0.02.2025

5. Name ol the license holden Moti Ram

6. RERA registered / notregi:sl:ered Registered vide BB of
201,7 dated 23.08.2017

7. RERA registration valid u;r to 30.06.20L9

(application for
extension has been
rejected by order dated
10.02.2020)
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ffi"outtl.lGRRtvt

Complaint no.-ZT62 of Z0Z0

Unit no. 002, tower 83

(annexure-P4 on page
no.49 of the complaint

Unit admeasuring LB75 sq.ft.
(annexure-P4 on page
no.49 of the complaintJ

Date of execution of flat buyeit
agreement

27.06.20L2

fannexure-P4 on page

!9.47 of the complaint
Construction linked
payment plan
(annexure-P4 on page
no.56 of the complaint)

Rs.66,97,570.05/-
(annexure- E on page
no. 50 of reply)

Total amou
compl:ri.nant:s

Rs.63,50,773/-
(annexure- E on page
no.50 of reply)

Date of commencement of
co nstruc [ion

14.05.2012
(vide affidavit submitted
on behalf of the
respondent by its AR on

0.202'"1

1a(a)

The construction of the
flat is likely to be
completed within 36
months of
commencement of
construction of the
particular tower/ bloc
in which the subiect
flat is located with a
grace period of 6
months, on receipt of
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Complaint no.-2762 of Z0Z0

sanction of the building
plans/ revised plans and
all other approvals
subject to force majeure
including any restrains/
restrictions from any
authorities, non-
availability of building
materials or dispute wi
construction agency/
workforce and
circumstances beyond
the control of company
and subject to timely
payments by the
buyer(s) in the said
cornplex.

(Calculated from the da
of commencement of
construction as provided
on the behalf responden
by its AR on 06.t0.202L)

Delay in handing over
posse:ssion till date of de
i.e.08.1C|.20

6 years, 4 months and 24
days

Grace period utilization Grace period is not
allowed in the present

B. Facts of the complaints

Page 4 of 47
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Due date
possession

of delivery 14.05.2015

1,7. i Occupation certificate Not obtained

18, I Offer of possession Not offered



I

4.

5.

situated at s,sctor

That ?S loror" :;ectio

DeveloprnenlJ Ar

category of ''pro

obligations men

territorial jurisr

2[d) of the Act, 1

"allottee" ianil have

Act.

That in April, 20L

received a rna

represented himsel

and marketed the

ffiHARERA
ffi-GUIIUGRAM

The complainants

That the comp

Susawat are a I

resident of H.no. F

Haryana - 122002.

That the respond

Companies Act, 19

Indraprakash bui

110001 and the

Complaint no.-2262 of 2020

ave submitted as under: -

nts Mr. N{anish Kumar & Mrs. Ratan

abiding and peace-loving citizen and

6/5, Lst flo,or, DLF phase - 1, Gurugram,

incorporated under the

office at 301, 3rd floor,

a Road, New Delhi

is Shree Vardhman Flora

, Haryana.

ny

Z(zk) of thr,r Real Estate fRegulation and

201,6, the

ter" ernd irs

ndent fall:; under the

in the er

lls under the category of

ons as mentioned in ttre

Mr. Man Kumar (the Complainant)

call fro a real estate agent, who

ana Agent of the respondent

The complainants visitedbject proj
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the sales office of the respond ent along with the real estate

agent anc[ consulted with the m arketing staff/office bearers of

the respondent. Thr: marketing staff of the respondent showed

a rosy picture of the project and allured with proposed

specifications and assured for t.he timely deliver.y of the flat.

The marketing staff of the rerspondent gave a pre-printed

application frrrrn and a brochurr: and assured that possession

of the flat will be delivered with 36 months from the date of

booking

That on 07.04.201,1, being impressed by the representati,n

and assurances given by the r,rsspondent, the complainants

purchasedl one 3 BHK flat admearsuring lBZs sq. ft. bearing flat

no. 83 - 002 irr ther subject pro,ject, being developed by thLe

respondenrt and paid Rs. 3,50,000/- towards the bookinLg

amount and signed arpre-printeclapplication form, The subject

flat was prurchased under the construction linked plan for a

sale conslcleration ofl Rs. 60,3 1,2 S0

That on 23.1,1.2011, the respond ent issued an allotment letter

by allotting flat no. B3- 002 in to,i,ver 83 admeasurlng 1875 sq.

ft. in the subject project. 'rhat on 27.06.20L2, zrfter a long

follow-up, a ;lre-printed, arbitrary, one-sided lilat buyer,s

agr€ern€xLt \\,'ars executed br::tween complainants anrl

7.

B.
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respondent. As

"within a period

plans were app

commenced bef,

9. That the respo

of cons

demands. Ti

58,17,205/-

of total the sal

The respondent

sq. ft. from L875

L0.

the respondent ha

of construction of

is located with a

possessionwas 27

That on 18.1 2.201

;t i.e. more than 96,0/o

Complaint no.-2762 of 2020

clause no. 14[aJ of flat buyer's agreement,

to give the possession of the subject flat

thirty-six (ii6) months of commencement

e particular tower/block in which that flat

ace period of six months". The building

on 27.04.2012 and construction was

14.05ff1,1l. Therefore, the due date of

as per the stage

kept paying the

have been paid lls.

possession for fit,

.The said dema

ed a letter of offer of

tnded Rs.7 ,97 ,9L0 / -

unreasonable

of "escalation

abour cess", etc.

of the flatby 75

any justification.

the flat buyer's

demands i.e. Rs.

charges" and Rs.2

It is pertinent to
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12.

14.
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Complaint no.-ZT62 of Z0Z0

agreement, the ndent has to handover the possession of

the flat on or befo October 2A1.5.

That the complai have served a notice dated 0g.O4.2OZO

through their ocate Mr. Dinesh Kumar, and asked

rectification of i area cost and further asked for

delayed possessio

and the compensa:

That it is pertinen that the Iicense of the

expired on 10.02.2018.project bearing nO.
:

authority has to ti

13, That the complair

22,82,065 /- again subject unit from DHFL and payin.g;

registration of the project has also been

9. It is a martter of grave concern and this

te complainants are living on

ing rent of Rs. 40,000/- perr

Moreover, the

expired on 30,0ti.2

rented

month.

the flat and around

That on 13.09.2020 the complainants visited the project site

and finds that proj :is abandoned and debris is laying within

the comple.x. That since May 201,5, the

complainants are ularly visitirrg the office of respondent as

site and making efforts to get thewell as the cons

Page 8 of 47
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visits by the complainants. The complainants have never been

Complaint no.-2762 of 2020

possession of the allotted flat, but all in vain, despite several

15.

able to understanrl/know the actual status of construction.

Though tovrers seem to be built-up but no progress is

observed on finishing and landscaping work. It is pertinent to

mention here that the responclent has sent sevelral emails of

construction updates which vvere not showing the actual

status of the projerct. Moreovr:r, the responderrt kept boast

about thel pr:oject status but nr:ver informed akrout the firm

date of poss;ession. It is peitinent to mention frere that till

today (more than !r years from the date of bookingJ, civil and

mechanical lvork is not completed.

That ther main grievance of thr.r complainants irr the present

complainlt is that derspite the corrnplainants has paid more than

960/o of the ar:tual amounts of flerts and ready and rruilling to pay

the remaining amount (if anyJ, t he respondent party has failr:rl

to deliver the possession of lflat as per specjfication and

amenities shornrn in brochure and flat buyer's agreement.

That the Complainants had purchased the flat with the

intention that after purchase, thLeir family will live in their flat.

That it was promised by the rerspondent party at the time of

receiving paynrent for the flat that the possession of fully

16.
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HARERA
GURUGRAM

constructed flat

landscaped lawns,

brochure at the ti

complainants as

April 20L5.

That the facts and

lead to the only co

of the respondent

punished and

That due to the abc18,

conditions; oI the

1,9.

have been u

financially, the

compensate the co

of unfair trade prri

respondent never

the completio.n of

of the flat.

That there are a

contract and defic

and much more a

and others,

Complaint no.-2762 of ZO20

ong like basement and surface parking,

ub/ pool, school, EWS, etc. as shown in the

e of sale, urould be handed over to the

n as construction work is complete i.e. by

rcumstances as enumerated above would

lusion that service is deficierrt on the part

and as such, they are liable to be

ate the complainants.

acts of the respondent and tthe terms ancl

t buyer's agreement, the complainants

t to mention here that the

ld the actual reason behind the clela)z in

project ancl handing over the possession

r unfair trade practice and breach of

in the services of the respondent party

ll of playing fraud with the complainants

erily har"assed mentally as well as

the oprposite party i:; liable tcr

inants otn account of the aforesaid act
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Complaint no.-2762 of Z0Z0

That there is ?D rehension in the mind of the complainants

that the respond party has playing fraud and there is

something lishy ich respondent party is not disclosing to

the complainants

the complainants

That for the first ti

arose in June 201

sided terms and

The second-time

respondent party

as per the flat

arose in October

handover the

the cause of ;action

ust to embe:zzle the hard-earned money of

nd others co-owners.

e cause of action for the present complaint

, lvhen the unilateral, arbitrary, and one-

,nditions were imposed on complainants.

in May 2A15, when the

e possession of the flat

s agreement. Further, the cztuse of action

15 wherr the respondent party failed to

n of the flat as per prontise. Further,

I ?[oSrB on various occasi0ns, including

were lodged with

deliver the project the assurances were given by them that

the possession wo d be delivered by a certain time. The cause

of action is still ve and continuing and will continue to

time, as this authority restrains the

on aJ February20

e) August2020, ar

subsist till such

Page 11 of 47



)rnplaint is rnot for seeking crlmpensation,

complainarrts reserves the right to frle a

to Adjudic;uting Officer for compensation.

nts does rot ry2p1 to withdraw from the

er has not fr.rlfilled his obligation therefore

n the promrlter under section 12 and lB,

; obligatr:,d to pay delayed possession

3e.

e complaiiniants: -

ndent to p,a''p the delayed poss;ession

l due datel oll possession till ar:tual

an order of injunction and/or passes the

amenities as specified in

rt to give calculation of super area

nt to give GST input credit details.

ndent to handover the possession of the

Page L2 of 47
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respondent party

necessary orders.

22. That the present

without preiudice,

separate cornplain

That the cornpl

project. The promo

as per obligartions

the promo

interest to the al

Relief sought by

(a). Direct the resDirect the resp

interest from t

handover of th

the brochure an

(bJ. Direct ther res

(.carpet area a

(cJ. Direct the

(d). Direct the

subject flat.

Complaint no.-2762 of 20ZO
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Complaint no.-2762 of Z0Z0

[e). Direct the re[pondent to handover clubhouse and

parking complete in all respects while handing over

subject unit.

D. Reply filed by the respondent

23. The respondent has contested the complaint on the following

grounds:

That the present complai nt fired under sec[ion 31 of the

Act is not maintainable runder the said provision. The

resporldent has not violat:ed any provision of the Act.

That as per rule 2B(:L)(a) of the Rules of 201,7, a

complalnt un,der section 3il1 ot,n. Act can be filecl for an,y

allegecl violation or contravention of the llrovisions of
the Act after such violiltion andf or r:ontravention tras

been e:;tablished after an enquiry made by the authority

under s;ection 35 of thLe Act. In the present c:ase, no

violation and,/or contra'vention has been esrtablishecl by

the authority unrcer sectio,n 35 of the Act and as such tht:

complaLint is l,iable to be, dismissed.

That cornplairrants hilver s,r:ught reliefs under section 1tl

of the ,Act, but the said st'rrction is not appricable in ther

facts of the llresent czrse and as such the complaint

deservers to be dismis;sed. It is submitted that thel

operation of rsection 1[] ir:; not retrospectirre in naturer

and ther same cannot be a;:plied to the trans;actions that

car

the

i.

ll.

iii.

Page 13 of 47
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were entered prior to the Act came into force. The

parties while entering into the said transilctions could
not have possibly taken into account the provisions .f
the Ar:t and as; such cannot be burdened with the
obligations created therein. In the present case also the
flat buyer's agrerement was executed muctr prior to the
date when the Ar:t came irLto force and as such section 1g

of the l\ct cannot be macle applicable to the present case.

Any other interpretation of the Act will not only be

against the settlred principles of law as to retrospective

operation of lavrzs but wjill also lead to an anomalous

situ;rtion and would rend,er the very purpose of the Act

nugiatory. The complaint i,rs such cannot be adjudicatercl

undrer the provisions of Ar-:t. The expression ,,agreement

to sr:ll" occurrinl3 in section 1B[1)[a) of the Act covers;

withLin lts folded hands c,nly those agreemerrt to sell thilt;

have been exr:cuted after coming into force of the Act.

and ther flat buyerr's agreernent executed in the present

case is not co'v'erred u.nderr the said expression, [he same

having lbeen executed prior to the date the Act came into

force.

That the flat buyer's agreement executed in the present

case dicl not prov'ide an1, d efinite date or tinre frame for

hanclin6J over of possessirrn of the apartrnent to the

com;rlainants and on this ground alone the refund

Complaint no.-2762 of Z0ZO

iv.

Page 14 of 47



ffiHARERA
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and/or compensation and/or interest cannot be sought
under Act. Even the crause M(a) of the flat buyer,s
agreement herery prov'ided a tentative/ estimated
period for cQmpretion orr construction of the flat and
filing of application for ,ccupancy certificate with the
concerned a4thority. After completion of construction
the responde[rt was tofrhake an apprication for grant of
occupation certificaqe (ot) and after obtaining the oc,
the possession of the"flat was to be handed over.

v. That trre aerilery or,ii,isiibssion by a specified dare was
not the essenrce of,the flat buyer's agreement and the
complainan'rts were aware that the delay in completion
of construction beyond the tentative time given in the
contract was posisible. Frv*n the flat buyer's; agre,ement
cont,ains provisions for grant of compens:rtion in the
event of delay. As such, it is submitted witho ut prejudice
that the alleged deray o, port of the respondent in
delivery' of prossession, even if assumed to have
occurrerl, c:annot entitle thr: comprainants t. ign.re thr:
agreerd r:ontractual terms ,nd to seek interest andf ar
comprsnsation r)rl ?Dy other basis.

That the alleged dteray' in derivery of possession, even if
assunned to have ocr:u rred, cannot entitle ther

complai.ants t,o resci,d th* FBA under the r:ontractual
terms; or in law. ThLe deliveryz of possession by a specified

vi.
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complainan tos the contract.

vii. That issue of

occasioned d

sqUarely'g;overned by the provisions of
74 of the Contract Act, 1,BTZ and no

r czln be granted de-hors the said sections

on any grou d whatsoever. A combined rerading of the

said rnakes it amply clear that if the:

compensati s provided in the contract itr;elf, then tLrer

date was no

were aware

beyond the

possible.

compernsatio

given in cla

contract an

party crrmpla

the defaultinr

Complaint no.-2762 of 2020

essence of the FBA and the complainants

at the dela;1 in completion of construction

ntative tirne given in the contract was

the FBA contain provisions for grant of
in the event of delay. As such the time

se 14 (a) ol'FBA was not essence of the

the beach thereof cannot entitle the

titled to recover from

exceeding th

le'compensation not

ibed in the contract

and that too u n proving the actual loss and injury due

to such b ch/default. On this ground the

compensatio if at all to bergranted to the complainants,

cannot ex the comlpensation provided in the

compensation for the loss

l to bneactLes committed by one party of

contract itself.
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viii. That the resident;ial group housing project i, question i.e.,
"Shree Vardhma, Flora,,, rsector_90, Gurugram, Haryana

fhereinafter saicr "projersl;") is being deveroped by the
respondent on a piece rrf land measuring 10.881 acres
situatecr at vilrage Hay,tpur, sector-g0, Gurugram,
Haryana under a license nct.23 of 2008 dated 1,L.o2.z0o}
granted by DTCp, Haryana. The ricense had been granted
to the l:rnd owners in ccllraboration with M/s Aggarwal
Developers privar'e Limiterl. The respondent company is
devell op ing/constructing t]r e proj ect u nder an agreeme nt
with M/s Aggarwal Developers private Limited.

ix. That the project in questior: has been registered with this
auth.rify under selction 6 of'the Real Estate (rtegulation &
Developrment) ,\,ct,2016 an,c the said registration is varid
up to 30.1.2.202:,1,

x. That the r:onstruct.ion of the first phase of ther project has

been r:on:pleteclarrd the rr:slrondent have arrerady ilpplied
for grant of occupancy' certificate for towers nos. B L, 82
and 83 ("comp,leted phas;e') to the concernerd authority
on 1r3.1,t-201,9. The construction of the rernainlng
phases/trcwers is ars. alt , very advanced stage antl
expected to be completed soon.

xi. That the construction of the entire project h:rd not bee,
completed within the time es;timated at the tinre of launclr

of the project drrre to variousr reasons beyond the control
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of the responde:nt, incrrucring inter-aria, riquidity crisis
owing to globar r:conomic crisis that hit the real estate
sector in India very braclry which is stiil continuing,
defaults committed b), rallottees, depressed market
sentiments reading to a weak demand, government
restrictions, force majeuLrer events etc. The respondent
could n't be hell resp.ns;ible for the alleged delay in
complet Ion of constru0tion.

xii. That in 2020, Iooking at the situation of real estate

market battling the financial crunch; the central
governrLent had frcrmed lls: 25,000 crore special window
for coml:letion ol- constru,r:tion of affordable and mid-
income trousing projects investment fund popularry

known ars the 'svvamiih lund'. The swamih investment
fund lhadl been formecl to rrelp the genuinel;r distresserd

RERA registered residr:rrtial developments in the

affordable housinl3 / rniddle-income category and that
require larst mile rfunding tr:r complete conslruction. the
government sponsored lund is for the gr:nuine and

stressed developers who are dealing the finilncial crisis

due to reasons beyond their control including covid-19
pandemic. The investment manager of the fund was

SBICAP Ventures Ltd. The res;pondent had also applied for
the financial support from trhe said swamih fund and its
application for the same has also cleared after all

Page 18 of 47
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Governrnent of India bar:k,ed Swamih fund is in itself a

testimonial of the genuine,ess of promoter 
'f the project

in question and arso that: trre project is in finar stages of
complellon.

xiii. That as prer clause L4(a),the obligations of the respondent
to complete the construr:tjion within the tentative time
framer mentioned in saicl ,clause was subject to timely
payments of all thre ip5lrlmrents by the complainants. The

complainants failed to makr,r payments of the instalments
as per the agreed paymenrt plan, the complairrants cannot
be alltowed to seek comp(]nsation or interest on the
ground t,hat the respondent failed to complete the

construcltion withjin time g:iven in the said clause, ,rhe

obligation of the responde:nt to complete the construction

withirr ther time frame mentioned in FBA was subject to
and dependent, upon time payment of the instalment by
the complainants. ,As such nro allottee who has defaulted

in makinrg payment of thel instalments can seek refund,

interest or compensation under section 18 of the Act of
2016 or under any other law.

xiv. That the tentative/estimatecl period given in clause M (a)

of the FI3A was subject tr, conditions such as force

verification.

sanctioned

A

to

fund of tts. 6 crores had also been

the respondent vide Ietter dated
1,2.10.2020. This sanction of financial assistance by the

Page 19 of 47
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maJeure, restraint/restricl[ions from authorities, non_
availability of building marerial or dispute with
construction agency f wctrk force and circumstances
beyond the contror of the respondent, and timery
payment of instalrnents b'y the buyer, which was not done.
Further, the const:ruction c'urd not be compreted within
the tentative time frame given in the agreement as

various lactors beyond conrtror of respondent came into
play, inc.tuding ec'nomic meltdown, sruggishness in the
real erstate'sectors,, defaults commifted by the allottees in
makirrg timely pal4ment of the instalments, shortage .f
labour, non-availabirity r:rf water for constr-uction and
disputes rvith contractorr;. 'rhe delayed payrnent f no,-
payment of instalments; by the allottees seriously

ieopardized the eflbrts of thre respondent for compreting
the construction ol'said pnoiect within the tentative tirne
frame given in the agreemerrt. It is pertinent 1.o note that
rhe Hon'ble Puniab & Haqr,a,a High court on 2i..Ou .2012,,

in cwP lrtro. 2003',2 of 20018 prohibiting grcund warer
r,lxtraction for construction purposes in the district of
Gurugrarrr and due to t,he said ban, water was not:

availaLrle ftrr construction of the project in question for a

very long; period of time. The administra[or IluDA,
Gurgao,n granted Noc for carrying our construction at site
crf the lrroject vide iits memo dated 27.12.201,:1. Further,

Page 20 of 47
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the civil contrar:tors eng;aged by the respondent for
construction of the projr.rclr in question failerl to carry, ottt
the construction within the given timeliner; and several
disputers, such ars of payn1sn15 to the labourers etc.

croppecl up between th,e respondent and the said

contracliors.

xv. That the respondent hacl engaged M/s Mahalakshmi
Infraenp;ineers private Limited and DSA Buikltech private

Limited the cont:ractor,s'vvho despite having received
payments from respondent;did not pay to its labor / work
force wlto in ternn refused to work severel,/ hampering
the piace of constrruction vyork. The respondent ultimately
had to remove both the contractors and carried thel

construction on its o',vn. T,he respondent directly mader

the paLyment of trreir raborers/wor.kforce/sub-

contractrrrs to regularize the work. It is also submitted
that the construction activiry in Gurugram has also be,en

hinderedi due to orders passed by Hon'bler NG'f/State

Govts,/EPCA from time to tirne putting a complete ban on

the construction activitier; in an effort to curb air
pollution. The District acrnrinistration, Gurugram unrler
the gradeld responr;e ac:tion plan to curb pollurion banned

all construction activity in Gurugram, Haryana fr.om

01'j'L20lB to 1,0.1J.2a18 n,hich resulted in hindrance of
almost 30 days in construr::tion activity at site. In previous
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year also, the NGT vide its; order og.Lr.zo17 banned alr

constru,ction acti,rity in tvcR and the said ban continued
for alm.st1,z day:shinderirrg the construction for 4}days.
The stoppage of construction activity everr for a srnail
period results in er longer h lndrance as it become difficult
to re arrrange, re-gather thLe work force particurarry the
laborers as they nlove to other praces/their'iilages.

xvi. That as per the FBA the, tentative period given for
completiion of constructir:n was to be counted from the
date r:f receipt of sanction of the building pJans/revised

plans arrd all other appr.vals and commencement of
construction on receipt of such approvals. The last:

appro,val being consent to r:stablish was granted by the

Haryarna state pollution cr:ntrol Board on i.5.05.2015 and

as sur:h ttre periocl mentiorLed in clause M(a) shall start
counting Irom 16.0S.Z01li o nly.

xvii. That f'urther, the tr:ntative period as indicaterJ in FBA fcrr

completircn of construction,was not only subiect to force

majeure r:onditionrs, but atrso other conditions beyond the

control r:f respondent. TIie unprecedented situation

created by,the covid-19 pilnrdemic presented yet another
force majeure eV€ht that brought to halt all activities
related to, [he projerct inclurding construction of remaining
phase, processing of appr:'o,r,al files etc. The Ministry of
Home Affairs, GoI vide notification dated Marr:h 24, z0z0
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bearing no. 40-3 /2020-Drd-r[A) recognised rhat India
was threatened with the spread of covid-19 epidemic and
ordered a complete lockdown in the entire country for an
initial period of 21, days which started from zs.03.zo2o.
By virtue of various subsequent notifications, the
Ministry of Home Affairs, Gor further e>rtended the
lockdown from time to'time and till date the lockfls*n 1.,u,

not beenr completery lifterd. various state governments,

includin€; the Government o I Haryana, have a]so enforced
several sr[rict measures to prevent the spread of covid-19
pande mi,c includin g imposri,g curfew, lockdovrn, stoppi n g

all commercial, construction activity. pursuant to
issuance of advisory b), the Gol vide office momorandurn

dated 8.a5,2020, regardin6l extension of registrations of
real estate projects undr:lr the provisions of the Real

,Estate [Regulation and Dr:v,elopmentJ Act, 201,6 due to
'force maieure', the I{ar"yzrna Real Estate Regulatory

Authority has al:so extr:nrded the registr.ation ancl

r:ompletion date by 6 [siix) months for all real estater

projects r,vhose repJistration or completion date expirecl

irnd, or, was supposed tr: e;ilpire on or after 25.03.2g2g,1r._

recent past the Environmentral pollution (prevention anri

control) Authority for NCIII ('EpcA") vide its notification
hearing No. EPCA-R//2Cti.9 /L-49 dated .,aS.I0.2OIg

trannecl construction activig,, in NCR during night hours
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[ 6pm to 6am) from 26.10.2t0].9 to 30.10.201"9 which was

Iater on converted into complete 24 hours ban from
01,.1'1..2019 to 05.1i..2019 by EpcA vide its notificarion

No. EPCA-R/2019/L-s3 dated 0t.Lt.zo19. The Hon,ble

Supreme court of India vide its order dated 04.1.1,.201,9

passed in writ petition no, 13029/L}BS titled as ,,M.c.

Mehta....ys......Ilnion of India,, completely banned all
construction activities -in NCR which restriction was
partly modified vide'u tii, dated 0g.Lz.zo19 and was

i,

completely lifie*by, Con,ble Supreme court vide irs
order dated,J[4:ioz.zo2:0. Threse bans forced the migrant
labourers to return to their native States/Villages

creatin$ an hcute'shorrage of,labourers in NCR region.

Due to the.saiu shorta$e the construction activity could

not resum''O at ftiil throttxe even after lifting of ban by the

Hon'ble supreme court. Even before normarcy in
construction activity could resume, the world was hit by

the covicl-L9 pandemic. A,s such it is submitLed without
prejuclicer to the sulbmission made hereinabove that in the

even this authority cornrls to conclusion that the

respondent is liable for interest/compensation fbr the

period beryond 27.07.201'1, the period consumed in the

aforesaid force majeure errent or the situation bevond the

rrontrol ol'the resp<lndent lheLs to be excluded.
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24.

E.

25.

26.

Regulatory Authority,

:rict for all purposes. In

the present ciase, the pnoject in question is situated within ther

planning area of Gurugram distrrict. Therefore, ttris authority'

has complete territorial jurisrliction to deal with the present

complaint,

E. II Subject-matter iurisdiction

27. Section 1,1,(4)(a) of ther Act, 21.11,t5 provides that the promoter

shalIbe responsible to the allottr:es as per agreernent fbr sale,

Section 11(a)(aJ is reproducerl zrs hereunder:

copies of all the relevant do have been filed and placed on the

record. Their authenticity is not in dispute. Hence, the

complaint can be decided on tlhe basis of these undisputed

documents and submission made by the parties.

)urisdiction of the authority

The respondent has raised an otrjection regarding jurisdiction

of authority to entertain,thelpresent complaint. The authority

observes that it has tgr{torfal as well as subject matter

jurisdiction to adjudicatd,l.+h€' present complaint for the

reasons given below.','' '-:', 
,

Page 25 of 47

Complaint no.-2762 of 2020



ffi
&
q*{q iruii

EBEB&
Ul?UGI?AM

il
(,

F.

28,

Section 11ft)(a)
Be resltonsible for ail obrigattons, responsibilities and
functions under tl,re prttvisions of this Act or the rules
and relTulations m,ade therctu,der or to the allottees as
per thet agreement for sal'e, or to the associatiort of
allottees, as the case may be, till the conveyance o.,r ail
the apcrrtments, plots or bu,ilat[ngs, as the case may be,
to the allottees, or the comffror,t areas to the associarion
of allot'tees or the competent authority, as the cqse rnay
be;

The pr,vision of a:;sured re,turns is part of the builder
buyer's agreemenl qs per ,clouse 15 of the [tBA
d a te d......... Ac c o r d i ng ly, ihe,p.r o m o te r i s re s p o n s i b I e fo r
a I I o b I i g7 ati o n s/ re s po n s ib il iti e :s a n d fu n cti o n s i n c I u d i n g
payment of assured returrrs as provided in Builder
Buyer's Agreement:,.

Section 34-Functions of the Authority:

3affi oJ the Act provides tat ey.rsure compliance of the
obligatians' cast upon the pr.ontoters, the allottees crnd

the real' estate agents unde, tlitis Act and the rules crnd
reg ula t,io ns m ad e thereund e r.

So, in view ol'the provisir:ns; of the Act quoted above, the

authority has completr: juriscliction to decide the cornplaint

regarding non-compliance ol' crbligations by the promoter

leaving aside compens;ation wtrich is to be dec,ided by the

adjudicating officer if prursuecl b,r the complainants at a lilterr

stage.

Findings on the obiections riais;ed by the respondent.

F. I Maintarinability of comprlerint
The respondernt contended ttrat the present complaint fiied

underr section 31 of the Acrt is not maintainerble as the

respondent has not violated any ;provision of the A.ct.

Complaint no,-2762 of ZOZ0
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The authority, in the succeeding paras of the order, has

observed that the respondent is in contravention of the section

L1(4)[a) read with proviso ro srsction 1B(1) of the Act by not

handing over possession by the clue date as per the agreement.

Therefore, the complaint is mainrtainable.

I. II obiection regarding.|urisdiction of authority w.r.t. the
flat buyer's agreement executed prior to coming into force of
the Act.
Another contention of the resprlndent is that in the present

case the flat buyer's agle.qrnent was executed much prior to
: .':. ',1* ''-'

the date when the Ait .r*e into force and as such section l"B

of the Act cahnotibe made applir:able to the present case. The

authority is of the view that the A,ct howhere provides, nor can

be so construed, that all prr,rvious agreements will be re-

written after coming into force of the Act. Thr:refore, the

provisions of the Act, rules andl ag;reement have to be read and

interpreted h,armoniously. Ho'w,ever, if the Act has provided

for dealing vdth certain spe,r:iflic provisions/sitrration in a

speciific/partir:ular manner, then that situation rn,ill be dealt

with in accordLance wittr the Act and the rules after the date of

coming into lbrce of the Act and the rules. Numerous

proviisions of the Act save ther p,psyisions of the agreements

made between the buyers and sellers. The said contention has
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been upheld in the landmark judgmen t of Neelkamal Realtors

suburban Pvt. Ltd. vs. llol and others. (w,p 2797 of 2017)

which provides as under:

" 1"19. Under the provisions o.1, Section 1g, the delay in
handing over thepossession wourd be counted from the
date mentioned in the agreement for sare entlred into
by the promoter and the ollottee prior to ifs
registration under REM. tJnder the provisions of REM,
the promoter 

1s 
giulq.4fr.ci1i6, to revise the-date of

completion of project gnd tieclare the same under
section a. rlte RERA does not contemprate rewriting of
contract be1ueen the flat purchaser and the
promoter.....
122. we have arready dii.scussed that above stated
prov'isions of the RIIF/^ ore not' retrospective in nature.
They ma-y to some extent be t\aving a retroactive or
quas! reiroactive e.ffect bur: fliten on that ground the
valictity of the provi.sions of REtrA cannot be-chailenged.
The parliarnent is competent enough to regisrate raw
having retrospective or,etroat:tive effect. A law can be
even framed to affect sut\sisting / existing contract,:tar
rights between the parties i, tlte larger pubtic, interest.
we clo not have aryt doubt in t.tur mind that the RERA
has been framed in the larlirer public interest after a
thoroug,h study and discus:s,ion made at the highest
level by tihe standinlT contmir:tee and serect committee,
which srt'bmitted its detoiled retr)orts.,,

31. Also, in appeal no. 173 <tf 2a1,9 titled as Magic Eye,Developer

Pvt. )!,td. vs. Is'hwer sin,gh Lrahiya, in order dated 1,7.lz.z}rt)

the Haryana Real Estate Appreilatrr: Tribunal has observed-

"34. Thus, keeping in view our o:foresaid discussion, we
are of the considered opinion that the provisions of the
Act are quasi retroactive to some extent in operation
and will be aonlicable to thp onrpernenr< fnr cnto

Act where the transaction are still in the proce:ss of
cempletion. Hence in case of tlet,ay in the offer/delivery
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of poss'ession as per the tern'ts and conditions of the
qgreem,ent for salet the allottee shall be entitled to the

interest/delayed possessiorl clt,rarges on the reasonuble

rate of interest as provideat in' Rule 15 of the rules and

one sided, unfair and unreasonable rate of
compensation mentioned in |he agreement for sale is

liable t,o be ignored."

The agreements are S?cIoSilIrCt Save and except for the

pro,risions vrhich harre been ;abrogated by the Act itsell''

Further, it is noted that the flaLt tluyer's agreements have beett

exersuted in the manner that there is no scope left to the

allottees to negotiate any, ol the clauses contalned therein'

Therrefore, thre authority is of thr,:view that the chaurges payable

uncler variolts heads shall be paryable as per the agreed terms

and conditions of the agreemelrt and are not in contravention

of any other Act, rulel;, reguliltlons made thereunder and are

not unreasonable or exorbita.nt. in nature'

F.III Obiection of rerspondenlt w.r.t reasons for delay in
handing over Porssessiorn.

Thr: responrlent subnnitted that the period consumed in the

force majeure events or the situations beyond r:ontrol of the

resipondent has to tle exclruded while compu[ing delay iin

harnding over Possession.

a.) unprecedented situatircn created by covid-19 pandemic

and lockdown fir a'pprox. 6 months starting from

25.03.2020.

32.

Complaint no.-2762 of 2020
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35.

The Hon'ble Delhi HighL Court in r:ase titled as M/s Halliburton

Offs'hore Services Inc. V/S Vedsnta Ltd, & Anr, bearing no.

O.M.P fl) [Cctmm.) no. BB/ 2:.0',i:,0 and I.As 3696-3697/2A2(l

dated 29.05.21,020 has observerd lthat-

"69.'The past non-performance of the C'ontractor cannot be condoned
due to the COVID-19' lockdovvn in Morch 2020 in India. The

Contractor was in breruch singe S,'zptember 2019. 0pportunities
were give'n to the Contracta,r t:o cure the same repeatedly,
Despite t,he same, the Contrafisr could not comlclete the
Project. T'he outbreak of a ptandemic cannot be used as an

excuse for non- per.formance ttf a contract for u,hich the
deadlines were much before t|\e outbreak itself,"

In the present complerint also, the respondent lvas liable to

corrrplete the construction o,f the project in question anrl

handover the possessir)n ol'the s;aid unit by 14.05.,2015 and thr:

respondent is claiming benef:it ,of lockdown which came jinto

effect on 23.03 .202A. Thereforr,:, the authority is; of the vielvr

that outbreak of a panrdemic r:annot be used as utn excuse fbr

non- perfornrance of ar Contract for which the deadlines \ /err3

much before the outbr,eak itserlf and for the said reason the said

time period is not e>lclucled while calculating the 4.12'7 in

handing over possession.

b,.) Order: dated 25.10.',2C11,9, 01,.1,1,.201.9 passed b,y

Environmental Pollution IPrevention ernd Control)
Authority [EPt3A) bann,ing construction activities in
NCR region. 'l'hereafit:er', order dated 0'+.1,1,.2019 of
hon'ble Supreme Court of India in Writ petition no.

Compf aint no.-2762 of 2020
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13029 /l9BS complretely banning constructiorr
activities in NCR region.

36. The respondent has nerither conrpleted the construction of thr:

sub;iect unit nor has c,btainerl the 0C for the same from the

con:Lpetent authority till date i.e., even after a dr:lay of more

than 6 years from the promisr::d date of delivery of the subject

unit. In the reply it hasr been admitted by the

res;londent/promoter that thre c:,onstruction of ther phase of the

project wherein the apartment r:rf the complainants is situated

is inL an advance stage. It means that it is still not completed. It

is a well settled law that no one can take benefit of his wrong.

Now, the respondent is clajim.ing benefit out r:f lockdown

peri,od, orders dated 25.10.20-l.9 and 01.L1.2019 passed by

EPCA and order dated 04.1,1.2:,01.9 passed by Hon'ble Supreme

Court of Inclia whichL are srutlsequent to the due date of

posrsession. I'herefore, the authority is of the coniidered vievr

thal. the respondent could not be allowed to take benefit of hirs

own wrong ?Lnd the innocent allottees could not tre allowed to

suff'er for the mistakes committed by the respondent. In view

of the same, this time period is not excluded while calculating

the delay in handing o'ver posrserssion.

G. Findings on the relief sought lly the complainants.
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G.I Delay possession charges.

Relief sought by the complainzrnts: Direct the respondent to

pay the delayed possession interest from the due date of

possession till actual handover of the flat, with all the

amenities as specified in the brochure and the flat buyer's

agreement.

37. In the present complaint, the coqplainants intend to continue

with the project and are s# $'delay possession charges as

provided under the provis, to section 1B[1) of the Act. Sec.

1B(1) proviso r,eads.as U'nder,

"SectionlB: - Return of amttunt and compensation

18(1). If the promoter fails' to complete or is unable to

give possession of an qpartment, plot, or building,'-

Provided that where qn orllottee does not intenC to
withdraw from the proiect, he shall be paid, by the

promoter, interest for every month of delay, till the

handing over of tl,te possessio',n, at such rate as may be

prescribed."

38. Clause 1 (a) of the flat bu.y,:lr's agreement, provides for

handing over possession and [h e same is reproduced below:

U.(a) The Const:ruction of the Flat is likely to be

completed within a perioal o,l- thirqt six(36) months of
commencement of const,rur:tion of the partic:ular
tower/block in wt\ich the ,Vlot is located with a grace
period of six(6) months, o',n receipt of sonction o,f the

building plans/revised plttns; and all other approvols

subiect to force n"ta-ieure including any

restraiins/restrictions fra'm any authorities, non'
av'ailability of building moterials or dispute with
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construction agency/workforce and circumstqnces
beyond the control of Company and subject to timely
poyments by the Buyer(s) in the Said Complex. No
claims by way of damages/'compensation shqll be
against the Company in case ctf delay in handing over
the possession on account of said reosons. For the
purposes of this Agreement, the date of application for
issuance of occupancy/completion/part completion
certiftcate of the Said Complex or the Flat shall be
deemed to be the dote of completion. The Company on
completion of construction shall issue a final call notice
to the Buyer(s), who shall rernit all dues within thirty
(30) days thereofand take possession ofthe Flat after
execution of Sale Deed. lf posse'ssion is not taken by the
Buyer(s) within thirty (30) da,vs of offer of possession,

the Buyer(s) shall be deemed have taken possession for
the purposes of this Agreementl ond for the purposes of
payment of the maintenance charges, toxes, property
tax or any other tax imposable upon the Flat,

39. A flat buyer's'agreemeht iS a pivotal legal document which

should ensure that the riights and liabilities of both

buihlers/promoters and buLy,ars/allottees are protected

canclidly. Flat buyer's agreement lays down ther terrns that.

govern the sale of differelnll kinds of properties liker

residentials, com.mercials etc. bcrtween the buyer and builder,

It is in the interest of both thr: parties to have a well-draftedl

agrerement which would there,bl' protect the rights of both the:

builder and tluyer in the unfo,rlunate event of a dispute that

may arise. It s;hould be draftecl irrL the simple and unambiguous

lang;uage which may be understr:rod by a common man with an

ordinary educational backg;round. It should contain zl
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prorrision with regard to stipulated time of delivery of

possession of the apartment, plot or building, as the case ma)I

be ernd the right of the buyers,/allottees in caser of delay in

posr;ession of the unit.

40. The authority has gone through the possession clause of the

agreement and observed tkrert the possession has been

subiected to all kinds of terms and conditions of this

agreement. The drafting of thi:; clause and incorporation of

such conditions are not only Vague and uncertain but so

heavily loaded in fa,u,our of tlhe promoter and against the

allottees that even a single situi;rtion may make ttre possession

clause irrelevant for the purpose of allottees and the

cornmitted dlate for handing clver possession loses its meaning'

If tlne said possession clause irs read in entirety, the time period

of handing over possession irs only a tentative period fclr

cornpletion of the constructircn of the flat in querstion and ttre

promoter is aiming to extend this time period indefiniteXy on

one eventuality or th.e other'. ])4oreover, the said clause is an

inr:lusive clause wherein thr:: numerous approvals and terms

and conditions have been nnelntioned for Commencement ol'

construction and the said approvals are sole liability of the:

promoter fr:r which :rllottees cannot be allowed to suffer" The:

Complaint no.-2762 of 2020
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promoter must have mentioned that completion of which

approval forms a part of the last statutory approval, of which

the due date of possession is sub,iected to. It is quite clear that

the possession clause is drafterd in such a manner that it

creates confusion in the mind of a person of normal prudence

who reads it. The authoritfl.$is. o{ the view that it is a wrong

trend followed by the fito@bfs ftom long ago and it is their

this unethical behavior ana {ominant 
position that needs to be

struck down. It is settled proposition of law that one cannot

get the advantagb. of his o#n faiilt. The incorporation of such
t 

l'=' '

clause in the fla,t buyerfs agreenrent by the promoter is just to

evade the liability towards time:ly delivery of subject unit and

to deprive the allotte,es of t[eir right accruing after delay in

pos;session. 'Ihis is jus;t to cornnnent as to how the builder ha's

mis;used his dominanl[ positi,on and drafted such mischievous

clause in the agreellent and the allottees are left with no

option but to sign on the dotter:l lines'

41. The responclent promoter haLs proposed to handover ttre

possessionofthesubjectapztrtmentwithinaperiodcrf36

mclnths of the commencement r:f construction of the particular

torruer/ block in whiclh the flart is located with a grace period ol'

6 months, on receipt of sanctirln of the building plans/revrsed

Complaint no.-?762 of 2020
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plans and all other appro\rals subject to force maieure

including any restrains;/restrirctlons from any autltorities, non-

availability of building; materialrs or dispute with construction

agency/worl<force and circums;tances beyond the control of

Companyandsubjecttotimellrp,aymentsbythebuyer(sJinthe

said comPlex.

42. The respondent is claiming that the due date shall be

cornputedfr:om15.05.20].5i.e.,dateofgrantofConsentto

Esr:ablish lleing last app'roval for commencement of

construction. The authority observed that in the present case'

the responclent has n,ot kept tlhe reasonable balance between

hi:; own rip;lrts and the righLts; of the complainants-allottees,

ThLe responclent has acted itr tt pre-determined, preordained'

hilghly discriminatory and a rbitrary manner The unit irt

questionwasbookerlbyl|616rrmplainantson09.05.20].1.and

the flat bruyer's agreemernt was executed between t'hr:

relspondentandttrecomp,lainantson27,(l6.20t2.Itis

irLteresting,tonoteastohLovytherespondenthadcollected

hard earned money from tl're complainants without obtaining

tlrenecessaryapproval[ClorrsenttoEstablistr)requiredfclr

Commencingtheconstructio,n.Therespondenthasobtained

Cionsentl[oEstablishfr<rmtheconcernedauthorityOn

Page36 of 47



ffiHARERA
ffi, GURUGRAM

15.C15.2015.'tr'he respondent is in win-win situati6n as on one

hand, the respondent had not ,lbtained necessal:y approvals

for starting construction and tthr,r scheduled time of delivery of

pos:session as per the possession clause which irs completely

dependent upon the commerlcement of the construction and

on the other hand, a major prart of the total consideration is

collected prior to the start of the construction. Further, the

saicl possession clauser can be silid to be invariably one sided,

unreasonable, and artlitrary. llloreover, it is a nratter of fact

that as per the affidavit filed by the respondent on 06.10.2021.,

the date of cclmmencernent ol'the subject tower,'uvhere the flat

in rquestion is situattld is 14.05.2012. This said statement

sworn by the respr:ndent is; itself contradictory' to its

conrtention that the due date of possession is liable to be

cornputed from consent to establish. It is evident that

respondent lhas started constlruction (on 1,4.05.201'2 asper the

affidavit submitted on behall. of the respondent by its A.R on

06.10.20 2t.). without obterining cTE which shows

delinquency on the part of the promoter. Therefore, in view of

the above reasoning, the contenrtion of the respondent that due

date of handing over possessiion should be computed from

date of CTE does not hold water and the authority is of the

Complaint no.-2762 of 2020
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viernr that the due date rshall be computed from ther date sworn

by the promoter in the affidarrit as 'date of commencemenI ol'

cons;truction',

+3. Admissibility of grace period: The promoter has proposed

to hand over the posse:ssion of the said flat within 36 months

frorn the date of commen(:ennent of construction of the

parlticular tower in which thr: Ilat is located and has sought

furt,her extension of a perirrld of 6 months, on receipt of

f the building plan:;/revised plans and all other

apprrovals subject to forc': majeure inr:luding any

res trains /restrictions from any authorities, non-availability of

buildingtnaterialsorclisputewithconstruction
:rkforce and circutmrstances beyond the control of

rnd subject to timeliy payments by the buyer(s) in ttre

said complex. It may lce stated that asking for th': extension of

time in completing the construction is not a statuitory right nor

has it been provided in the nules. This is a concept which has

beenevolvedbythepromcltelrsthemselvesandnowithas;

become a very common pra.ctice to enter such a clause in the:

ag,reement executed betweeln the promoter antl the allottees.

Nt:w, turning to the facts o[.tlre present case the respondent

promoterhasneitherconnpletedtheconstr.uctionofthe
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subject project nor has obtained the occupation certificate:

from the competent authority,tlill date. It is a well settled lar,rr

that one cantrot take benefit of his own wrong. In the light of

the above-mtlntioned reasons,, tlte grace period otr 6 months is

not allowed in the Pres;ent cas;e.

44. Adrnissibility of delay possesision charges at prescribed

rate of interest: The cornp'lainants are seeking delay

possession charges, proviso t0 section 1B providels that where

an allottees rloes not intend to 'nrithdraw from ttre project, he

shall be paid, by the promoter, interest for every month of

deliry, till the handing over ol'prossession, at such rate as may

be presct:ibed and it has beenL prrescribed under rule 15 ol' t'he

rul:s. Rule 15 has been repro'duced as under:

RuleL5.Prescr,ibedrall'eofinterest-[Provis'oto
section 72, secllion 78 and sub'section ft) and

subsection (7) of section 7:9t]

(1) nor ine pirpose of pr'ttviso to section 1'2; section

18; and sub'sections (4) and (7) of section L9' the

"inter,est at the ro'te presct"ibttd" sholl be the State Bank

oflndiahighestntarginal'co::;toflendingrate+296':
provitled ihot t, case the 1itctte Bank of India marginal

cttstci-lendingrate(I4C'\'R,)rsnotinuse'itshollbe
replacedbysuchbenchrrlar'tklendingrateswhichthe
state Bank of India ma'y' 1"'ix from time to time for
lendirtg to the ge,neral PuLrlir"

+5. The legislature in its; wisdom in the subordinate legislation

under the provision of rule 15 of the rules, has determined the

prescribed rate of interest. li'he rate of interest so determined

Complaint no.-2762 of 2020
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46.

47.

complaint no.-2762 of 2020

by the legislature, is reiasonable and if the said rule is followed

to award the interest, it will ensure uniform pracl.ice in all thel

CASE}S.

Consequently, as perwebsitr: gf the State Bank of India i'e',

httpSllsbi.cp=ln, the rnarginal r:ost of lending rate [in short'

MCLR) as on date i.e., 08.10.2021t is 7.30% p.a. Accordingly, the

pre:scribed rate of interestwill tle marginal cost oX lending rate

+20,/0i.e.,9.30% p.a.

The definition of term 'interes;t' as defined under section Z(za)

of tlhe Act provides that the rate of interest chargeable from the

allottees by the promrlter, in case of default, shall be equal to

the rate of interest which th,e prromoter shall be liable to pay

the allottees, in case of d,eftrult. The relevant section is

reprroduced below:

"(za)"inte1'sSg"l1totlstherattesofinterestpayableby'the
promoter or the allattee, as t:he case may be'

Explanatiion. -For the purp'rtse of this clause-
(ij d/te rate of interest c)rtargeable from the a,llottee by the

prontote1incaseofclefcrult,shaltbeequaltotherateof'
ittterestwhichthepr'onlotershallbeliabletopaythe
allottee, in case of de,loult;

(ii) the interest payable b.y the promoter to the,allottee shall

befromthedatethepromoterreceivedtheamountor
any part thereof tilt tie date the amount or part thereof

qnd interest therectn is refunded' and tlne interest

playablebytheallotteetothepromotershallbefromthel
clate the illo'tt,' tlefarults in payment to the promoter till

the date it is; Paid;"

Page 40 of47



w,
ffi
n{fu q(i

48.

49.

HARERA
GURUGRAM

Therefore, interest on the delaY payments from the

e prescribed rate i.e.,complainants shall be charged at

9.300/o p.a. by the respondent/promo r which is the same as

is being granted to the cornrPlai

possession charges.

nts in case of delaY

rect the resPondent to

the GST law sPecificallY Provid

slature while framing

for anti-profiteering

in the balance in the

due to change in

GST, by incorPorating

ces Tax Act, 2017 /
2017 . The intention of

the benefit of tax

recluction or 'lnPut Tax Credit' is uired to be Passed onto

the customers in view of section L7l- of HGST/CGST Act,20t7 .

As per the above said provisions of

the respondent to Pass on the lbene

e Act, it is mandatorY for

way of commensurate reduction in

ts of 'lnput Tax Credit' bY

price of the flat/unit and

the respondent.

plaint no.-2762 of 2020

provide the details of ITC so given

Page 4l of 47



ffiHARE|IA
ffi. GURUGRAM Complaint no''2762 of 2020

G.III Ctub house and Car Parking

Relief sought by the complainants: Direct the respondent to

handover clubhouse and car panking complete irL all respects

while handing over of Possess;io n'

50. Club House:- The auttrority h'el'rl that if the club has come inttl

exis;tence and the same is oprerational or is likely to become

operational soon i.e. within rclasonable period of around 6

mo:nths, the demand raised bl,' the respondent for the said

am.enitYshatlbedischargedbythecomplainantsasperthe

terms and conditions stipulater:[ in the flat buyer's agreement'

e constructed' the
Ho'wever, if the club buildirrg is yet to b

respondent should prepare la plan for completion of the club

anrldemandmoneyregilrrlingclubcharl3esandits

membership from the allott:eels only after completicln of the

cluLb.

51. car parking:- The authorit.y lheld that open parking spaces

oth before and after'
cannot be s,rld/charg,ed by flhe promoter b

coming into force of the Act of 2ot6 since it is th e part of basir:

sale price charged against th,e unit in question as a part of

common areas. However as far as the issue regarding covered

carparkingisConcernedwherethesaidagreementshavebeen

entered into before coming into force of the Act, the matter is
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to be dealt with as Per the P ons of the flat buYer's

agreement subject to that the allo parking area is not

included in super area. Accordlingly

charged for covered car Parking, it

same only when the allotted parkin

common areas to be

owners.

record and

satisfied tha

11[a)[a) of th

where the builder has

s justified in doing the

area is not included in

force of the Act, now

sold and it is Part of

ssociation of aPartment

, the evidence and other

parties, the authoritY is

rtravention of the section

. l---rl-^ 1,.^

date as Per the

the respondent on 06.1'0.',?.At27'

agreement executed betweri:n the

pclssession of the booked unit' was

months of the commencement of co

'possession bY the due

It. is; a :er of fact that the date of'

, where the flat in

per the aflidavit filed bY'

virtue of flat buYer's

es on 27.06.2012, the

be delivered within 36

struction of the Particular

ted which comes out to be

plaint no.-2762 of 2020

tower/ block in which the flat is I
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t+.cr5.2015 excluding a grace period of 6 months which is nolt

allowed in the present case for t he reasons quoterl above.

53. Secl.ion 19[10) of the Act obrligates the allotl.ees to taktr

possession of the subject unit within 2 months fl:om the clatr:

of .receipt of occupation cr.lrtificate. These 2 mottths' of

reasonable tiime is bei:ng given to the complainants keeping in

mind that even after intimation of possession practically he

has to arrange a lot of lbg;istics and requisitr: documents

inclluding but not lirnited tr: inspection of th': completely

finished unit but this is subjr,:c1; to that the unit lleing handed

over at the time of tak:ing pos;sr:ssion is in habitalole condition'

It i:s further r:larified tlhat the rJerlay possession charges shall Lre

pa;rable from the due flxts of possession i.e., 14'05'20115 t:ill

offer of' pr:ssession of thre subject flat after obtaining

oc(lupation certificater from the competent authority plus; two

months or handing over of pos;session whichevtlr is earlier as

per the pro'risions of sectionr 1')(10) of the Act'

5,4. Accordingly, non-colmplianr::e of the mandate containecl in

section 11(4) [a) read with proviso to section 1]3[1) of the Act

on the part of the resporrdent is established' As suctt

complainants are entitled to dtllayed possession charges at the

prescribed rate of interest i.e., 9.300/o p.a. for every month of

Complaint no.-2762 of 2020
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delay on the amount Paid bY th complainants to the

respondent from the due date of' ion i.e., 74.05.2015 till

the handing over of Possessirln the subject flat after

obtaining occupation certificate from

plus two months or handing over of

earlier as per the provisions of secti

e competent authoritY

ossession whichever is

n 18(1) of the Act read

9 (10) of the Act.

order and issues the

7 of the Act to ensure

promoter as Per the

er section 3a[fl:

to pay interest at the

every month of delaY

i.e., 14.05.2015 till the

of the subject flat after

from the comPetetrt

authority Plus two n:lon or handing over of

r as per section 19 (10)possession whichever is earl

of the Act.

The arrears of such intr:rest ued from 14.05.2015

till date of this order shrall , paid by the Promoter to

f 90 days from date of this

compliance r:f obligatiions cal:;t upon

function entrusted to 1[he authorrity u

I. The resPondent is clirr:cted

presc:ribred ratr: of 9.3(19'6 P.a.

II.

the allottees rnrithin a period
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III.

Complaint no.'?76? of 2020

order and interest for e'trery month of delay shall be

payable by the promoter to the allottees before 1Oth day

of each subsequent month as per rule 16[2) of the rules.

The respondent is directed to handover the physical

possession of the subject unit after obtaining OC from

the competent authority and to provide the details of

area calculation of th€, s,ubiect flat to the complainant at

the time of offer of pbssession after obtaining OC from

the competent anffiffand also provide GST input
':r' ':' : $"'iil l

credit detafu undef 'section lg(1J of the Act.

The compiainants areldlr,ected to pay outstanding dues,

if any, after adjustmen't,of interest for the delayed
;

period.
/ .:' .,

fhe rateoftinteres,t clarSleabll frorn the a]lottees by the

promoter,,in ease of rddault shall be charged at the

prescribed rate i.e., 9.300/o bY the

respondent/promoterr. which is the same rate of

interest which the prr:rnoter shall be liable to palr ths

allottees, in case of dr:lfault i.e., the delaytld possession

charges as per sectiottL 2:,(za) of the Act.

The respondent shall not charge anything from the

complainants which is not the part of the agreement.

However, holcling charrg;es shall also not nce charged by

the promoter at any point of time even alter being part

of agreement 2s per laLw,settled by the Hon'ble supreme

IV.

V.

VI.
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Court in civil aPPeal

14.L2.2020.

Complaint stands disPosed of.

File be consigned to registrY.

no.

56,

57.

'/.1- 4''-/
(Viiay Krfr(ar GoYal)

Member

K.K Khandelwal)
Chairman

ority, Gurugram
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