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1. 'fhe present complaint

complainant/allottee under s

('Regulation and Development

read with rule 28 of the Harya

been filed by the

on 31 of the Real Estate

ct,20'J,6 (in short, the ActJ

Real Estate (Regulation and

First date of hearing :

Date of decision
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Complainant

Pankaj Raj

R/O: - A5/702. Worldl Spa East, Sector_ 30,
Gurgaon- |2ZOOI

M/s Ireo Private Limited
Regd. Office at: - A-11, 1't Floor, Neeti Bagh,
Nerry Delhi -1,10049

Respondent

Shri Samir Kumar

Shri Vijay Kumar Goyal

Sh. Santosh Kumar pandey (Advocate)

Sh. N/t.K Dang (Advocate)
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short, the RulesJ for violation

Act wherein it is inter alia

shall be responsible for all

and functions under the

rs ?nd regulations made there

per the agreement for sale

of proposed handing over the

Unit

The pa culars of unit det consideration, the amount
paid by

possess

followi
;, have been detailed in the

reo [Managed
apartments)", Sector-
Gurugram

sed area

Commercial project

56 of 20L0 dated
31.07.20L0

30.07.2020

1-

Hardcore Realtors pvt.

Ltd. and others
registeredT/not Registered

Registered vide L02 of
2017 dated 24.0B.2Ot

Valid upto 30.0 6.2020
of approval of building 05.09.2013

R1205, type studio, 1
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S. No Heads

t. Project name and location

2. 3.937 acres
3. Nature of the project

4. DTCP license no.

License valid up to

Licensee

5.

Validity

6.

'7. Unit no.
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flclor, tower-R

(annexure- B on page no.
1,9 of the complaint)

B. Ur it measuring 925 sq. ft.

fannexure- B on page no.
19 of the complaint)

9. D; te of booking 20.0L.2012

[annexure- R1 on page
no. L6 of the reply)

10. Da [e of allotment 26.09.20L2

(annexure- A on page no.
6 of the complaintJ

11. Da
agr

Ll)rer'S 22,t0.201,3

(annexure- B on page no.
t4 of the complaintJ

L2. Pa 'ment plan Construction linked
payment plan
(annexure- B on page r
57 of the complaint)

0.

13. Tot al consideration Rs. 1,39,1"2,602.25/-

[annexure- C on page n
106 of the complaint)

).

1,4. Tot
cor

la Rs.96,97,430.52/-
(annexure- C on page rr
107 of the complaint)

).

15. Pos session cl:ruser 13.3. The company
proposes to offer the
possession of the said
apartment to the
allottees within a
period of 42 months
from the date of
approval ofthe
building plans and/or
fulfilment of the
preconditions imposer
thereunder
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("Commitment
Period"). The allottees
further agrees and
understands that the
company shall
additionally be entitled
to a period of 180 days
("Grace Period"), after 

I

the expiry of the said 
i

commitment period to 
I

allow for unforeseen i

delays beyond 
i

reasonable control of thel

e1lE:IJupplied) IL6, Du
pol

05.03.201.7

(calculated from date of
approval of building
plan)

N"t ,ff...d 
--.----..-..- --1,7. off

18. Oc< upation certificate Not obtained

4 yelars, 7 months and 1

day

19. Per
pos

dec

od of delay in handing o
;ession till thel date of
sion i.e., 06.L0.2021

r/el r

IFacts of
The cor

That cor

Rental F

CENTRI

village

Gurgaon

advance

he complainrt

plainant has submitter

nplainant booked a se

ool within the commet

L at sector-S9 situat

Jllawas ano[ Behran

being developed by

payment of Fi.s, lZ,0O,O

.asun

rviced

cial co

ld in
pur,

the

l0 /- rr

.der: -

apartment in the MSI

rlony project- IREO CI'I

the revenue estate (

Tehsil Sohna, Distri:r

respondent, and mad

rwards the same on 20
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4.

complaint No. 5003 of 2020

January 20L2.

That the complainant was allotted a managed serviced

apartment no. R12i05 on l.2th floor having tentative super

area of 925 sq. ft. irr the subject project by the respondent on

2 6.09.20 1.2. That the respondent executed buyer's agreement

on 22.10.201,3.

That the respondent as per clause 13.3 of the buyer,s

agreement proposed to offer possession of the apartment

within forty-two (42) months from the date of approval of

the building plans and/ or fulfilmernt of precondit;ions

imposed thereunder and a grace periocl of six (6) months to

allow for unforeseen delays beyond the control of the

respondent.

That complainant rnade timely and regular payment in full

against every dem:rnd- due and payable, as raised by the

respondent. It is pe:rtinent to note that the complainant till
d:rte has made a total payment of Rs.96,97,430.52/- wl-ich

the respondent has admitted to have collected against their

dermand of Rs.96,8 4,,065.86 / -.

That the respondenrl has not made any off'er of possessionL till
date. It is most humbly reiterated that the booking was done

on 2Oth f anuary 201,2 against which the respondent made the

alllotment on 2 6,0 9.i1,0 1,2.

Ttrat respondent had promised to offr:r possession wit.hin

forty-two (42) months from the date of approval of the

building plan. It is pr:rtinent to note that the complainant rruas

i5.

(;.

€1.

Page 5 of i|6
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9.

Relief sought by the

(ii)

specifications and

regulations.

Direct the respond

peaceful possession o

D. Reply by the respondent.

The respondent has con
following grounds: -

Page 6 of36
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not informed of the date of the approval of the building plan.

It is therefore humbly submitted that the delay has been

caused by the respondent since 26.09.2016 including the

grace period of six (6) montl'rs. That there is a delay of fifty-
one (51) months over and above the commitment period,

and which is continuing as there is no offer of possession

from the responde:nt till date. That the complainant has

suffered heavy financi:al lp-, {-ental agony because of the

elongated and continuip,g"@ay in getting possession of the

apartment. That thel prolect is registereld with this authority

bearing registration certificate no. Loz of 201,7 dated

24.08.201.7.

Ther complainant has sought following relief[s):

(i) Direct the respondent to pay delayed possession

charges to the complaint for the period from

26.09.20l-6 till the date of actual handing over of the

peaceful and vacant physical possession of the

partment in accordance with the agreed

plicable law, rules and

t to deliver the immediate

the apartment.

the complainant on the
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Complaint No. 5003 of 2020

10. That the respondent is a reputed real estate company having

immense goodwill, comprised of law abicling and peace-loving

persons and has alwa,ys believed in satisfaction of its customers.

The respondent has developed and delivered several prestigious

projects such as 'Grand Arch,, ,Victory Valley,, .Skyon, 
and

'LJptown' and in most of these projects large number of families

have already shifted after having taken possession and Resident

welfare Associations have been formed wtrich are taking care of
the day to day needs of the allottees of the respective projects.

That the complainant, after checking the veracity of the subject

project had applied for allotment of an apartment vide its
booking application form.

Thilt based on the s;aid application, the respondent vide its

allcrtment olfer lettrer dated 26.09.20n2 allotted to the

conrplainant an apartment no. R1205 having tentative super area

of 925 sq. ft. for a sale consideration of Rs, l,3t),14,g59/-. It is

submitted that the buy,er's agreement was executed between the

parties on 22.10.2013 only, after a remincler datecl 25.0g.2013

wasr sent to the complainant. It is pertinent to mention here that

whern the unit was booked by the complainant, the Act of 2016

was not in force and the provisions of the same cannot be applied

retrrtspectively.

That the complainant made part-payment out of the total saLle

consideration and is bound to make payment towards the

rernaining due amount at the appropriate stage. vide
payment demand dated 1,s.04.2015, the respondent sent the
payment demand for the net payable amount of

1,2:,.

PageT of36
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13.

Rs.13,39,139.16/-, hrowever, the said demand was credited
only after a reminder dated 13.0s.2016 was sent by the

respondent to the complainant.

That vide payment demand dated 24.08.201,6, the
respondent sent thel payment demand for the net payable
amount of Rs.13,46,94I.96/-. However, the said demand was
credited only after a reminder dated 1g.og.za16 was sent by
the respondent to the complainant.

That the possession of the unil was supposed to be offered to
the complainant in raccordance with the agreed terms and
conditions of the buyer's agreement. It is submitted ttrat
clause 13.3 of the buyer's agreement and clause 38 of the
schedule - i of the booking application form states that the

Complaint No. 5003 of ZOZ0

said demand was credited

'...subject to force majeure conditions and Ub.l_ecL_tg_lk

documentation as prescribed by the company, the company
proposes to offer the possession of the said apartment to the
allottee within a period of 42 months from the date of
approval of the building plans and,for fulfillment of the
prer:onditions impos,ed thereunder (Commitment perioclJ.

The allottee further agrees and under,stands that the
cornpany shall be adclitionally be entitledL to a period of L€t0

dayrs [Grace Period),..' From the aforesaid terms of ttre

buyer's agreement, it is evident that ttre time was to tre

computed from the date of receipt of all requisite approvals.
Even otherwise construction can't be raised in the absence of
the necessary approvals. It is pertinent to mention here that

1,+.

Page B of 36
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it has been specified

building plan dated

Government of Indi;r has to be obtained before starting the
construction of the project. It is r;ubmitted that the
environment clearance for construction of the said project
was granted on 12.1,",2.201,3, Furthermore, in clause 1 of part_

A of the environmernt crearance dated Lz.t2.zo1,3 it was

stated that 'consent to establish' was to be obtained before
the start of any construction work at site. The consent to

establish was granr.ed on 07.02.201,4 by the concerned

authorities. Therefore the pre-condition of obtaining all the)

requisite approvals \^/ere f'ulfilled only on 07.0z.zor4.
15, That in terms of the truyer's agreement ttre proposed time lbr

handing over ol' pr:ssession has to be computed from
07,02.201,4. Moreover, as per clause I 3,5 ,f the buyer,s

agreement, 'extendecl delay period' of 12 months from the
endl of grace period is also required to be granted to tlhe

respondent. The due date to handover the possession was to
lapse on 07.02.20tg. However, it is submitted that the said

due period was subject to the occurrence of the force

majeure conditions and the complainant complying with the
terrns of the allotment. It is submitted that the complainant
had admitted and acknowredged in clause 13.6 of the buyer.,s

agreement that in case the completion of the apartment is

delayed due to the force majeure the, the commitment
period and/or the grace period andf or the extended delay

Complaint No. 5003 of Z0Z0

I in sub- clause [xv) of

05.09.201"3 of the said

clause L6 of the

project that the
clearance issued by the Ministry of Environment and Forest,

Page 9 of 36
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period shall stand extended automatically to the extent of the

delay caused under the force majeure conditions and that the

complainant would not be entitled to any compensation

whatsoever.

That the constructiorn of the tower in which the apartment
allotted to the complainant is locaterl is complete and the
photographs of the same are attached with the reply
submitted by the respondent. The complainant is bound to
pay the remaining rcue amount along with the applicable

charges at the appropriate sthge.

That although the respondent has offered the possession of r:he

apartment prior to the elapse of the due date of handing over of
the possession, it is pertinent to mention herein that the

implementation of the: said project was hampered due to non-

payment of instalments by the allottees on time and also due to

the events and conditions which were beyc,nrj the control of the

respondent and which have materially alI'ectecl the construction

and progress of the project. some ol' the force majeure

events/conditions which were beyond the control of the

resprondent and affected the implementation of the project and

are as under :

I. Inabilitv to undertake the construction fql
approx. 7-8 months due to Cent ,'s

: [Only,

happened second time in 71 years of independence

hence beyond control and could not be foresee,].

The respondent had awarded the construction of the

Complaint No. 5003 of Z0Z0

16.

1,',,7 .

Page 10 of 36
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project to one o

of India. The

implement the

w.e.f 9-10

Central Go

accounts

Duri

whereas

issued notification with regard

to demoneti ing this period, the contractor

could not make to the labour in cash and as

majority of labour force engaged in

construction in India do not have bank

Complaint No. 5003 of ZOZ0

leading construction companies

contractor/ company could not

project for approx. 7-8 months

ber, 2016, the day when the

at Rs. 24,000 per

to labour on a site

in question are Rs.

work at site got almost hal

k of the labour being

which resulted i

lementation of

on account

due to the said notificati

there are studies of Reserve Bank of India

studies undqrtaken by scholars of differe

itutes/universities also newspaper reports

of the relevant of 2016-17 on the

of impact of on real estate indu

issues faced by

construction labour.

Page 11 of
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rc
ippuqt pf p.$on[tirut]on. In the report-
ooMacroeconomic trpu.f of Demonetization", it has been

observed and mentione[ by Reserve Bank of India at

page no. l0 and +2 of thf said report that the construction

17 and started showing improvement only in April 2017.

Furthermore, t,here have been several studies on the said

subject matter and all the studies record the conclusion

that during ttre period of demonetization the migrant

labour went to their native places due to shortage of cash

payments and r;onstruction and real estate industry

suffered a lot rmd the pace of construction came to halt/

or became very slow due to non-availability of labour.

Some newspaprerlprint media reporls by Reuters etc. arlso

reported the nregative impact of demonetization on real

estate and consitruction sector. That in view of the abo,n,e

studies and reports, the saicl event of demonetization w,as

beyond the control of the responclent, hence the tirne

period fbr offbr of possession should deemed to be

extended for 6 months on account of'the above.

il. Orders P:lssed by National Green Tribunal: In
last four successive years i.e. 2015-2016-2017 -201g,

Hon'ble National Green Tribu,al has been passi,g

orders to protect the environment of the country a,d
especially the NCR region. The Hon,ble NGT had

passed orders governing the entry and exit of

1ry[ustry was in

Page 12 of 36
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vehicles in NC Also the Hon'ble NGT has

passed orders with to phasing out the 10 year

old diesel vehic

of NCR region

from NCR. The pollution levels

been quite high for couple of
years at the time o change in weather in November

every year. The of Respondent could not

undeftake, on for 3-4 months in compliance

of the r:ble National Green Tribunal.

Due to fol t:iWas a delay of 3-4 months as
I

ir hometowns, which resu

r in April -May 20

r 2016 and Novem

2017. district administration i

Complaint No. 5003 of 2020

r work remained

s due to the above

were beyond

the said period is

ing the delivery date

of construction link

or not made resulting

delaying the implementation

labour

in

N

site dir

other allottees were

plan, and the p
instalments was

badly impacting

the entire project.

Page 13 of
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the

Gurugram:

the year 2016

all the

the whole town

result of which
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her

heavy rainfall in Gurugram in

unfavorable weather conditions,

activities were badly affected as

waterlogged and gridlocked as a

implementation of the project in
question was for many weeks. Even various

institutions were :red to be shut down/closed for

many days duri at year due to adverse/severe

ct Act, 1,872 provi

perform. Section 52 of t

for order of performarr

it is stated that the order

performed is exp

rformed in that ord

nant failed to perform

timely payment

ts. However, ndent still fulfilled

ns. No claim is mai tainable by the complaina

respondent.

submitted that the

booked the unit in

a short period.

nant is a real estate i

with a view to eam qu

, it appears that

IV.
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calculations have gorre wrong on account of severe slump in the

real estate market and the complainant do not have sufficient

funds to honour their commitments and flCrw y7ants to harass and

pressurize the r€sponrdent to submit to its unreasonable demands

on highly flimsy and baseless grounds. Such malaise tactics of
the complainant cannot be allowed to succeed.

Ei. furisdiction of the authority

20. The respondent has raised an objection regarding
jurisdiction of authority to eritertain the present complaint.

retr;it has territorial as well asThe authority observes tI

subject matter jurisdiction to adjudicate the present

complaint for the reasons given below.

E. I Territorial iurisdiction
As per notification no. t/92/zoLZ-rrcp dated 1.4.L2.20'1,7

issued by Town and country pranning Department, Haryerna

the jurisdiction of Haryana Real Estate R.egulatory Authoriity,

Gurugram shall be e:ntire Gurugram district for all purposes.

In the present case, the projecf in question is situated within
the planning area of Gurugram district. Therefore, tlhis

authority has complete territorial jurisrliction to deal with
the present complaint.

E. II Subiect-matter iurisdiction
Section L1,(4)(a) of the Act, z0L6 provides that the promoter

shall be responsible to the allottee as per agreement for sale.

Section 11[4)(a) is reproduced as hereunder:

Section 11@)(a)

Page 15 of36
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Be responsible for all obligations, responsibilities and
functions under the provisions of this Act or the rules
and regulations made thereunder or to the ailottees
as per the agreement for sole, or to the association of
allottees, as the case may be, till the conveyance of ait
the aportments:, plots or buildings, as th-e ,rr, 

^oybe, to the allottees, or the common areos to the
ossociotion of ollottees or the competent authority, as
the case may be,;

The provision oJ" assured returns is part of the buirder
buyer's agreement, qs per clause 15 of the BBA
dated......... Acca,rdingly, the promoter,is responsible
.for all obligal:ions/responsibilities and functions
including payment of assured returns as provided in
Bu il der Buyer's Ag reement.

Section 34-Functions of the Authority:

3a(fl of the Act ,orovides to ensure compliance oJ.the
obligations cost upon the promoters, the ailottees
and the real estate agents under this Act and the
rules and regulations made thereunder,

so, in view of the provisions of the r\ct quoted above, the

authority has cornpl:te jurisdiction to decide the complaint
reg;arding non-compliance of obligations by the promoter
lea'ving aside' compensation which is to be decided by the

adjudicating officer if pursued by the complainant at a later
stage.

Findings on the obiections raised by the respondent.

F.I obiection regarding iurisdiction of the complaint
w.r.t the buyer's agreement executed p.ior to
coming into force of the Act.

Ther respondent submitted that the complaint is neither

maintainable nor tenable and is liable to be outright.ly

disrnissed as the buy'er's agreement was; executed between

F.

21.

complaint No. 5003 of 2020

Page 16 of36
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mentioned in the
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plainant and the ondent prior to the enactment

ct and the provisio the said Act cannot be applied

vely.

ority is of the the provisions of the Act are

ve to some tent in operation and will be

e to the agreeme r sale entered into even prior

into operation rAct where the transaction are

e process or comj r" The Act nowhere provides,

previous agreements will be

f the Act. Therefore, the

Act, rules'a agreement have to be

n

n accordance with the Act

ing into force of the

ns of the Act save t

e between the buyers a

e said contention h been upheld in the landm

of Neelkamal Rea Suburban Pvt. Ltd. Vs.

{W.P 27s7 of 201 J which provides as under:

Under the provisions of 78, the delay in handing
over the possession be counted from the date

for sale entered into by the

Page 17 of 36
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122.

Complaint No. 5003 of Z02O

promoter and the allottee prior to its registration under
REF'A. Under the provisions of RERA, ih, pro*oter is
given a facility to revise the date of co'mpletion of
project and declare the same under Section 4. The REIil
does not contemplate rewriting of contract between the
flat purchaser and the promotir,.-.
w-e 

-have 
already discussed that above stated provisions

of the REM are not retrospective in nature. Tiey may to
some extent he having a retroactive or quasi retroaitive
effect but then on that ground the validity of theprouisions of REPii. cannot be challenged. The
Parliament is compete_nt enough to legislate tiw havinj
r_etrospective or retrriaclive effect. A law can be evin
framed to 

.affect suUii$t4e I iiisting contractuat rights
behween the parties th.tlle larger public interest. Vie do
n-ot have any dou'bt tn,blf niia tiat the REM has been
fr.amed in. tle larger pu,blic interest after a thorough
study..and dricussron mqde at the higiest level by ihe
Standllg,.,1fomtlifttee a\ta Select iammittee, *nirn
submitted its detailed repetrts.,,

2'.1. Also, in appeal no. 173 of zolg titled as Mogic Eye Developer

Pvl:. Ltd. vs. Ishwer siingh Dahiya, in order.clatecl 17.1,2.201\)

the Haryana Real Est,te Appellate Tribunal has observed-

"34. Th.us, *eerylyg i 
-1,,uiyw 

ditr lfaiesaid discussion, we are of
the considere.d opinion thit the provisions of the Act are
quasi retroactive ta somebxteit in operation and wilr be
applicablet to t

transaction ar Hrr*
in case of dela,y in ,t!1 offeV/delivery of priuroo, as per

24. The agreements are sacrosarict save and except for the

the termi and conditiois of the ogrir^rrt for sale theallotted snitn be entiilli tu 7n, interest/delayed
possession charges on the reasonable rate of intrrrit o,
provided in Rule 15 of tle rules and one iidrd, uffiir
and unreasonable rate of compensation mentionrd i,
the agreement for sale is tif bte io be ignored.,,

provisions which have been [brogated by the Act itself.

Further, it is noted that trre ulitaer-buyer agreements have

Page 18 of36



allottee to negotiatr: any of the clauses contained therein.

Therefore, the authority is of the view that the charges

payable under various heads shall be payable as per the

agreed terms and conditions of the agreement subject to the

condition that the same are in accordance with the

plans/permissions approved by the respective

departments/competent ,auttiorities and are not in
;

contravention of anlr other Act, rules and regulations made

thereunder and are not unreaslonable or exorbitant in nature.

Hence, in the light of above-mentioned reasons, the

contention of the respondent w.r.t. jurisdiction stands

rejected.

F.Il obiection regarding complainant is in breach of
agreement for non-invocation of arbitration

2!;. The respondent submitted that the complaint is not
ma:intainable for the reason that the agreement contains an

arbitration clause which refers to the dispute resoluti.n
mer:hanism to be adopted by the parties in the event of any

dispute and the same is reproduced below for the ready
reference:

"34. Dispute Resolution by Arbitration
"All or any disputes ttrising out or touching upon in relation to
the terms of this Agreement or its termination incruding the
interpretation and validity of the terms thereof and the
respective rights ancl obligations of the partles shall be settled
amicably by mutual dlscussrons failing whi,:h the same shall

HARERA
GUl?UGRAM Complaint No. 5003 of Z0ZO

been executed in the manner that there is no scope left to the

Page 19 of36
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be settled through reference to q sole Arbitrator to be
appointed by a resolution of the Board of Directors of the
Company, whose decision shal,l be finol and binding upon the
parties. The allottee hereby confirms that it shall have no
objection to the appointment of such sole Arbitrator even if
the person so appointed, is an employee or Advocate of the
company or is otherwise connected to the company and the
Allottee hereby occepts and agrees that this alone shall not
constitute a ground for chalvenge to the independence or
impartiality of the said sole Arbitrator to conduct the
arbitration. The arbitration p\oceedings shall be governed by
the Arbitration and conciliatlpn Act, L996 or any statutory
omendments/ modificatiortit,t\ereto and shail be hetd at the
Company's offices or af,,oilbdri../.4h designated by the said sole
Arbitrator in Gurgaon: Tti)iingrog, of the arbitration
proceedings qnd the Award shalt be in Engtish. The company
and the allottee will share the fees of the Arbitrator in equal
proportion",

2r5. The authority is of the opinion that the jurisdiction of the

authority cannot bre fettered by the existence of an

arbitration clause in the buyer's agreement as it may be

noted that section 7g of the Act bars the jurisdiction of civil

courts about any matter which falls within the purview of

this authority, or thr: Real Estate Appellate Tribunal. Thrus,

the intention to re:nder such disputes as non-arbitrable

seems to be clear. Also, section BB of ttre Act says that the

provisions of this Act shall be in addition to and not in

derogation of the provisions of any other law for the tirne

being in force. Further, the authority puts reliance on catena

of iudgments of the Hon'ble Supreme court, particularly
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in National seeds corporation Limited v. M, Madhusudhan

Reddy & Ann (2012) z scc s06, wherein it has been held

that the remedies provided under the consumer protection

Act are in addition t. and not in derogation of the other laws

in force, consequently the authority would not be bound to

refer parties to arbiitration even if the agreement between

the parties had an arbitratioh
,t,., 

,l 
l :

Further, in Aftab Singh and

and ors,, Consumer case . 707 of 2075 decided on

73.07.2077, the Nratir:nal C nsumer Disputes Redressal

Commission, New Delhi CDRCJ has held that the
arbitration clause in agreeme.

and builders could not circu

ts between the complainants

scribe the jurisdiction of a

Complaint No. 5003 of Z0Z0

v. Emaar MGF Land Ltd

re reproduced below:

is Act to determine and

27.

corrsumer. The relevernt paras

"49. Support to the above view also lent by Section 79 of the
recently enacted Real Estate
Act 2016 (for shor,t "the Real

ulation and Development)

said Act reads asfollows:-=,, ,:,.:

te Act"). Section 79 of the

"79, Bar of jurisdiction -
jurisdiction to entertain

civil court shall have
ry suit or proceeding in

respect of any matter ich the Authorist or the
adjudicating officer or
empowered by s7 under

e Appellate Tribunal is

no injunction shall be nted by any court or
other authority in respect any action taken or to
be taken in pursuance
or under this Act,"

ny,power conferred by

It con thus, be seen that the sa provision expressly ousts the
respect of any matter which
ority, established under Sub-

jurisdiction of the Ctivil Court i,

the Real Estate Regulatory A,
section (1) of Section Z0
appointed under Sub-section

the Adjudicating )fficer,
) of Section 71 or the Real

Estate Appellant Tribunal esta
Reol Estate Act, is empowered

'ished under Section 43 of the
determine. Hence, in view of
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the binding dictum of the Hon'ble Supreme Court in A.
Ayyaswamy (supra), the matters/disputes, which the
Authorities under the Reol Estate Act are empowered to
decide, are non-arbitrable, notwithstanding an Arbitration
Agreement between the parties to such mitters, which, to a
large extenl are similar to the disputes falling for resolution
under the Consumer Act,

!6. consequently, we unhesitatingry reiect the arguments on
behalf of the Builder and hotd that an Arbitratiin clouse inthe afore-stated kind of Agreements behween the
complainants and the Builder cannot circumscribe the
jurisdiction of a consumer Fora, notwithstanding the
amendments made to Section Q of the Arbitration Act.,'

while considering the issue o{ maintainability of a complaint, i I

before a consumer forum/cpmmission in the fact of an

existing arbitration clause in the builder buyer agreement,
;':' '''l'j

the Hon'ble supreme court i[ case titled as M/s Emaar
MGF Land Ltd. v. Aftab singh in revision petition no.

2629-30/2oLs in civit appe{t no. 23s1}-zgstg of zoLT
decided on 10.12.2018 has upheld the aforesaid judgement

of NCDRC and as provided in Article 1.41 of the constitution

of India, the law declared by the Suprerne court shall be

binding on all courts within the territory of India and

accordingly, the authority is found by the aforesaid view.

The relevant para of the judl nt passed by the Supreme

Court is reproduced trelow:

"25. This Court in the series judgments as noticed above
considered the provisions of Protection Act, 1986 as
well as Arbitration Act, 1996
under Consumer lrrotection

nd laid down that complaint

despite there being an arbit
t being a special remedy,

before Consumer Forum ha
agreement the proceeding s
to go on and no error

committed by Consumer For on rejecting the application.
'rjecting proceedings underThere rs reason for not

Consumer Protection Act on the strength an arbitration
remedy under Consumeragreement by Act,, 1996.
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Protection Act is a remedy provided to a consumer when there
is a defect in any 17oods or services. The cctmplaint means any
allegation in writing made by a comprainant has also bee-n
explained in section z(c) of the Act. T'he remedy under the
consumer protection Act is confined to c:omplaint by
consumer as defined under the Act for defect or deficiencies
caused by a servic:e provider, the chealt crnd o quick remed1,,
hqs been provideat to the consumer which is the object an-d
purpose of the Act as noticed above.,,

29. Therefore, in view of the above judgements and considering

the provisions of thre Act, the authority is of the view that

complainant is well rvvithin his,rights to seek a special remedy

available in a benefi,cial Act Such as the (lonsumer Protection
I

Act and RERA Act",20L6 instead of going in for an arbitration.

Hence, we have no hesitation in holding that this authority

has the requisite jurisdiction to entertaiin the complaint :rnd

that the dispute cloes; not require to be relferred to arbitration

necessarily. In the light of the above-mentioned reasons, the

authority is of the view that the objection of the respondr:nt

stands rejected.

Findings regarding relief sought by the complainant.

G.l Delay possession charges: To direct the respondent
to pay delayed possession charges to the complaint for the
period from 26.09.2c116 till the date of actual handing over of
ther peaceful and vacant physical possession of the apartment
in accordance with the agreed specifications and applicable
law, rules and regula[ions.

In the present cornplaint, the complainant intends to

continue with the project and is seeking delay possession

G.

3(1.
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charg at prescribed rate terest on amount already paid

by the as provided under proviso to section 1B[1) of

the Act reads as u

78: - Return of and compensation

18(L). If the promoter complete or is unable to give
of an apartmen or building, -

Provided th,at allottee does not intend to
he shall be paid, by the

promoter, month of delay, till the
ing over of at such rate as may be

31. Clause

22.

that the

oJ'180 days

same is

to Force

to'the All
der the

nt (in short,

for handing o

as defined herein and
having complied with all its

conditions of this
nder any provision(s)
limited to the timely

including the total Sale

duqt and other
having complied

n as prescribed by the
offer the possession of
within a period of 42

from the date of of the Building plans

fulfilment of the imposed thereunder
Period").

Commitment Period

Allottees further agrees and
shall additionally be entitled
Period"), after the expiry of
allow for unforeseen delays

reasonable control of company."
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dispute
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should
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the

arbi

favo

32, The b s agreement i

should ensure thert the

/promoters and

candid . The buyer's

govern the sale of di

resid , commercials

delay i

general practice among

invaria y draft the terms r

manner hat benefited only

', unilateral, and uncl

the promoters/devel
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e intr:rest of

agreement which

malr [g and the r

possession of thr

of dou

matter.

because of' the
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33. The authority has gone through the possession clause of the

agreement. At the outset, it is relevant to comment on the
pre-set possession clause of the agrerement wherein the
possession has been subjected to all kinds of terms and

conditions of this a€lreement and the complainant not being
in default under any provisions of this agreements and in
compliance with all provisions, formalities and

documentation as prescribed by the promoter. The drafting
of this clause and incorporatlon of such conditions are not
only vague and uncerrtain but so heavill, loaded in favour of
the promoter and against the ailottee that even a single

default by the allottee in fulfilling formalities and

dor:umentations etc. as prescribed by the promoter rnay

make the prossession clause irrelevant for the purpose of'

allottee ancl the commitment date for handing over
po:;session loses its meaning. The incorporation of such

claruse in thel buy'er's; agreement by the promoter is just to
evaLde the liability tolvards timely delivery of subject unit ancl

to deprive the allottee of his right accruing after delay in
pos;session. 'rhis is jurst to comment as to how the builder has

misrused his dominant position and drafted such mischie,u,ous

clause in the agreement and the allottee is left with no option

but to sign on the dotted lines.

341. Ther responclent prornoters have proposecl to handover tlhe

possession of the subject apartment within a peri od of ,12

months from the date of approval of builcling plans and/or

Page 26 of 36
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reason
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35. Furth

respon
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obtain

app

authori

have

and th

have

The

arbit

comp

execu

22.10

05.09.2

respon

the p

agreem

po n in the present

RA
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t of the precondit imposed thereunder plus 1B0

period for reseen delays beyond the

ble control of the company i.e., the

t/promotr:r.

in the present submitted by th
nt promoters that th due date of possession shoul

lated from the nt to establish which

on 07.02.201 is the last of the stat

of the preconditions.

bserved that, the respon

ce between his own rig

rigrhts of thre r nt/allottee. The respo

and preordained mann

r a highly discriminatory a

manner. The question was by

nf on ta).}t.ZALZ I the buyer's agreement

beltween the respor

13. The date of ap

and the complainant

roval of buildins plan wi

13. It will lerad to a I gical conclusion that that t

would have certai ly started the construction

ect. On a bare readi of the clause 13.3 of

t reproduced abov , it becomes clear that t

is linked to the "fulfilment
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which

entire
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in qu

period
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deli

evade

apartm .l\cr:ordi

the pri ciples of

ill

adjudi

and ad

ambigu us types of' clauses in the agreement which are

totally against the interests oftotally

the all

itrary, one sided an

must bel ignored

In the I t of the above-men
I

ion of building plans ought

, the time period of ing over possession is only a

e period for
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vague and ambiguous in itself.

as been defined that fulfilment

part of the pre-conditions, to

on is subjected to in the said

possession clause is read in

of the construction of the flat

aiming to extend this time

;uality or the other. Moreover,

wherein the "fulfilment

ltvt

nditions" which is s

l in the agr€)ement it I

conditions; forms a

e due date of posses

ion clause. If the sai

on and the pro

of th

e liability timely delivery of the subjecr

Page 28 of 36

ln mentioned for the timely

nt. It seems to be just a way,to

rnd discarded in their totality.

oned reasons, the authority is

of the v ew that the date of



ffi'HARERA
ffieunuc,nnrrr Complaint No.5003 of 2020

to be taken as the date for determining the due date of

possession of the unit in question to the complainant.

36. Admissibility of grace period: The respondent promoter

has proposed to hand over the possession of the apartment

within 42 months from the date of sanction of building plan

and/or fulfilment ol' the preconditions imposed thereunder

which comes out to be }S.W.ZAU. The respondent

promoters have soulght further extension for a period of j-80

days after the expiry of 4z,mpnths for unforeseen delays in

respect of the said prpjbct+ 15s respondent raised the

contention that the const Itl'of the project was delayed

due to forc:e majeure ns including demonetization

and the order dated 07.04.201-5 passed by the Hon'ble NGT

including others.

(i) Demonetization: It was observed that due date of

porssession as per the agreement was 05.03 .201,T wherr:in

the event ol'demonetization occurred in November 2016. By

this time, rnajor construction of the respondents' projrect

must have been completed as per timeline mentioned in the

agreement executed between the parties. Therefore, it is

apparent that demonetization could not have hampered the

construction activitiels of the respondents' project that could

lead to the delay of nnore than 2 years. Thus, the contentiorns

raised by the responclent in this regard are rejected.

Page29 of36



HARERA
GURUGRAM Complaint No. 5003 of Z0Z0

[ii) order dated 07.04.2015 passed by the Hon'ble NGT: The

order dated 07.04,201s relied upon by the respondent

promoters states that

"ln these ci,rcumstances we hereby direct state of I).p.,
Noida and Greater N)IDA Authority, HUDA, State of
Haryana qnd NCT, Delhi to immediately direit
stoppage o)" construction activities of ail the buildings
shown in the report as weil as at or.her sites wherevir,
construction is being carried on in violation to the
direction orf NGT os weil as the MoEF guideline of
20L0."

A bare perusal of the above makes it apparent that the above-

said order was for the ionstruction activities which were in
violation of the NGT direction and MoEF guideline of zo1o,

thereby, making it evident that if the construction of the

respondentsf project was stopped then it was due to the fault

of the respondent themselves and they r:annot be allowed to

take advantage of their own wrongs/faults/deficiencies. Also,

ther allottees should not be allowed to suff'er due to the fault

of the respondent prromoters. It may be stated that asking for

extension of time irr completing the construction is not a

statutory right nor hirs itbeen provided in the rules. This is a

concept which ha:; been evolved by the promotr:rs

themselves and now it has become a very common practrice

to enter such a clausel in the agreement e;<ecuted between the

promoter and the allotee. It needs to be emphasized that lbr
availing further peri,od for completing the construction the

promoter must mal<e out or establish sonle compelling

circumstances which were in fact beyorrd his control while

carrying out the construction due to which the completion of
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under rule 15 of the rules. Rule L5 has been reproduced as

under:

Rule 75. PresCribQd rotq of tnt€rest. [Proviso to section
72, section 78 and sub-section (4) and subsection (7) of
section 791
(1) For the purpose of prQviso to section 1.2; section L8;

and sub-sections @) anl (7) of section 79, the "interest
at the rate prescribed" fhall be the State Bank of India
highest marginal cost of lending rate +20/0.:

Provided that in cpse the State Bank of India
marginal cost of lendirlg rate (MCLR) is not in use, it
shall be replaced by \uch benchmark lending rates
which the State Bank pf naia may fix from time to
time for lending to the leneral public.

GURUGRAM

the construction of the project or tower or a block could not

be completed withirr the stipulated time. Now, turning to the

facts of the present case the respondent promoters has not

assigned such compelling reasons as to why and how they

shall be entitled for further extension of time 180 days in

delivering the possession of the unit. Accordingly, this grace

period of 180 days cannot be allowed to the promoters at

37. Admissibility of delay possgssion charges at prescribed

rate of interest: The cotnplainant is seeking delay

possession charges and however, proviso to section 18

provides that where an allottee does not intend to withdraw

from the projebt, they shall be paid, by the promoter, interest

for every month of ilelay, till the handing over of possession,

at such rate as may be prescribed and it has been prescritred
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The legislature in its wisdom in the subordinate legislation

under the provision of rule 15 of the rules, has determined

the prescribed rate of interest. The rate of interest so

determined by the legislature, is reasonable and if the said

rule is followed to award the interest, il. will ensure uniform

practice in all the cases.

Consequently, as per website of the State Bank of India i.e.,

https://sbi.co.in, ther marginal cost of lending rate (in short,

MCLR) as on date 06.10'2021, is 7 3Ao/0. Accordingly, the

prescribed rate of irnterest will be marginal cost of lending

rate +2o/o i.e.,9.3070 per annum.

The definition of term 'interest' as derfined under section

Z(:za) of ther Act provides that the rate of interest chargeable

from the allottee by the promoter, in ca:;e of default, shall be

equal to the rate o[ interest which the promoter shall be

liable to pay the allottee, in I case of default. The relevant

section is reproducerJ below:

"(za) "interest" meens the rates of interest payoble by the
promoter or the allottee, as the case may be.
Explanation. -For the purpose of this clause_
(0 the rate of interest chargeable from the allottee by the

promoter, in case of default, shall be equal to the rate
of interest which the promoter shcrll be liable to pay
the allottee, in cese of default;

(ii) the interest payable by the promoter to the allottee
shall be from the date the prontoter received the
amount or any part thereof till the date the amount or
part thereotf and interest thereon is refunded, and the
interest pay,able by the allottee to the promoter shall

39.

40.
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delay payments from the

at the prescribed rate i.e.,
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inspection of the completely
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possession is in habitable
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cate from the competent

handing over of possession

provisions of section 19(10)
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Therefore, interest on th
complainant shall be charg

9.30o/o by the respondent/pr

being granted to the complai

charges.

Section 19(10) of the Act,

possession of the subject uni

of receipt of occupration c(

reasonable time is br:ing give

mind that even after intimat

has to arrange a lot of logl

including but not limited tr

finished unit but this; is subje

over at the time of takin

condition. It is further clari

cherrges shalI be payable fron

05.03.2017 till offer of poss

obtaining occupati<ln cert
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of the Act.
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43. On consideration of the ci

other record and :;ubmissi

authority is satisfiecl that the

of the provisions of the Act.

executed between the parties

on charges at'

of the booked unit was to delivered within 42 months

from the date of approvi
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which comes out to be I

I

days is not allowed ,ffi ttrfl rn[.Complai

non-compliance of the

(+) (a) read with proviso to

re part of the respondent is

inant is entitled to delayed
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mstances, the evidence and

made by the parties, the

pondent is in contravention

virtue of buyer's agreement

on 22.1,0.201.3, the possession

rf building plan [05.09.2013)

7. The grace period of 180

E-Complaint for the reasons

escribed rate of interest [.e.,

dent from the due date of

of possession of the
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9.300/o
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Directi
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