HARERA

< CURUGRAM Complaint No. 5003 of 2020
BEFORE THE HARYANA REAL ESTATE REGULATORY
AUTHORITY, GURUGRAM

Complaint no, : 5003 of 2020

Date of filing complaint; 27.01.2021

First date of hearing . 22.04.2021

Date of decision : 06.10.2021
L. | Pankaj Raj

R/O: - A5 /702, World Spa East, Sector- 30, | Complainant
Gurgaon- 122001

5 gl |

Verss

1. | M/s Ireo Private Limited
Regd. Office at: - A-11, 1= Floer, Neeti Bagh, Respondent
New Delhi-110049

et

CORAM: e \ ] | |
| Shri Samir Kumar 4 I L. Member |
il |
hh ri Vijay Kumar Gu}ra? ' _ Member
| APPEARANCE: | |
Sh. Santosh Kumar Fﬁu‘hﬂ* [Ad‘#ucate] Complainant |
Sh. MK Dang {ﬁ-::lvntate] ~ Respondent
ORDER

1. The present complaint has been filed by the
complainant/allottee under section 31 of the Real Estate
(Regulation and Development) Act, 2016 (in short, the Act)
read with rule 28 of the Harvana Real Estate (Regulation and
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Development) Rules, 2017 (in short, the Rules) for violation
of section 11(4){(a) of the Act wherein it is inter alia
prescribed that the promoter shall be responsible for all
obligations, responsibilities and functions under the
provision of the Act or the rules and regulations made there
under or to the allottee as per the agreement for sale
executed inter se,

Unit and project related Elgl‘ﬂls
The particulars of unit details, sale consideration, the amount

paid by the complainant, ﬂ.ﬁiﬂfﬂf proposed handing over the
possession, delay period, if any, have been detailed in the
following tabular form:

S.No| Heads . | _ Information —I
1. Project name and logatian “lreo (Managed serviced
: B apartments)”, Sector-59,
0 Gurugram |
Licensed are@. : i t 3.937 acres .
: Nature of the project T Commercial project J
4. | DTCP license no. . 56 of 2010 dated
31.07.2010
License valid up to 30.07.2020
Licensee Hardcore Realtors F!.-'t.'_l
Ltd. and others :

5, RERA registered/not registered Registered
Registered vide 102 of

2017 dated 24.08.2017
Validity Valid upto 30.06.2020
Date of approval of building plan | 05,09.2013 i
Unit no. R1205, type studio, 12 |
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ﬁﬂq_:?, tower-R

(annexure- B on page no,
19 of the complaint)

B. | Unit measuring 925sq. L

(annexure- B on page no.
19 of the complaint)
9. | Date of booking 2001.2012 i

fannexure- R1 on page
no. 16 of the reply)

10. | Date of allotment 4! 26.09.2012
iz {I ._ (annexure- A on page no,
L R 6 of the complaint)
11, |Date of execution of hfu;rers 22.10.2013 l
agreement - 7 | fahnexure- B on page no.
i 14 of the complaint) |
12. | Paymentplan - Construction linked
' payment plan |

(annexure- B on page no.
¥ 57 of the complaint)

13, | Total consideration Rs.1,39,12,602.25/-

N/ . [annexure- C on page no,

‘o - 141106 of the complaint)

14. | Total amount paid by the Rs. 96,97,430.52/-
complainant (annexure- C on page no,
107 of the complaint)
15. | Possession dause ! 13.3. The company
proposes to offer the
possession of the said
apartment to the
allottees within a
period of 42 months
from the date of
approval of the
building plans and for
fulfilment of the
preconditions imposed
L thereunder

-
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("Commitment
Period”), The allottees
further agrees and
understands that the
company shall
additionally be enti I:Jﬂ4
to a period of 180 days
("Grace Period”), after
the expiry of the said
commitment period to |

allow for unforeseen
delays beyond
reasonable control of the
company.

(emphasis supplied) |

16,

Due date of delw:fry ﬂf |
possession A\ iy
i

L
=

i
. i

05.03.2017 ' |

(caleulated from date of
approval of building
plan]

17,

Offer of possession

Not offered

18.

Occupatian certificate

Not obtained

19,

Period of delay in handing over
possession till the date of
decision i.e, 06.10.2021

4 years, 7 months and 1
day

Facts of the complaint
The complainant has submitted as under- -

That complainant booked a serviced apartment in the MSA.
Rental Pool within the commercial colony project- IREQ CITY

CENTRAL at sector-59 situated in the

revenue estate of

village Ullawas and Behrampur, Tehsil Sohna, District

Gurgaon being developed by the respondent, and made

advance payment of Rs.12,00,000 /- towards the same on 20t
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January 2012.

4. That the complainant was allotted a managed serviced
apartment no. R1205 on 12" floor having tentative super
area of 925 sq. ft. in the subjéct project by the respondent on
26.09.2012. That the respondent executed buyer's agreement
on 22.10.2013,

5. That the respondent as per clause 13.3 of the buyer's
agreement proposed mﬂﬂ'ﬁ‘ possession of the apartment
within forty-two (42) months from the date of approval of
the building plans and/ 'n:r fulfilment of preconditions
imposed thereunderand a gﬂﬁﬁ'e period of six (6) months to
allow for unforeseen delays bevond the control of the
respondent.

6. That complainant made timely and regular payment in full
against every gléh;#ld* dﬁe and payable, as raised by the
respondent. lt“‘is’putﬂﬂans to note that the complainant till
date has made a total pa;.rment of Rs.96,97,430.52/- which
the respondent has admitted to have collected against their
demand of Rs.96,84 065.86/-.

7, That the respondent has not made any offer of possession till
date, It is most humbly reiterated that the booking was done
on 20" January 2012 against which the respondent made the
allotment on 26.09.2012.

B. That respondent had promised to offer possession within
forty-two (42) months from the date of approval of the

building plan. It is pertinent to note that the complainant was
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not informed of the date of the approval of the building plan.
It is therefore humbly submitted that the delay has been
caused by the respondent since 26.09.2016 including the
grace period of six (6) months, That there is a delay of fifty-
one (51) months over and above the commitment perfod,
and which is continuing as there is no offer of possession
from the respondent till date, That the complainant has
suffered heavy finan cial loss and mental agony because of the
elongated and mntinuiué_:ggl;g{iw in getting possession of the
apartment. That the prﬁjE;i;rir;'fégistEred with this authority
bearing registration ‘cérﬁﬁ'éire; ne. 102 of 2017 dated
24.08.2017, vy

C. Relief sought by the complainant.

9.

The complainant has sought following relief(s):

(i) Direct' the respondent to pay delayed possession

charges to-the complaint for the period from
26.09.2016ill Fl:dﬂ! ofactual handing over of the
peaceful and vacant physical possession of the
apartment.  in arr:qrﬁance with the agreed
specifications and applicab]e law, rules and

regulations.

(ii) Direct the respondent to deliver the immediate

peaceful possession of the apartment.

Reply by the respondent.

The respondent has contested the complainant on the
following grounds: -
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10.

11}

12,

That the respondent is a reputed real estate company having
immense goodwill, comprised of law abiding and peace-loving
persons and has always believed in satisfaction of its customers,
The respondent has developed and delivered several prestigious
projects such as ‘Grand Arch’, 'Victory Valley', ‘Skyon’ and
"Uptown’ and in most of these projects large number of families
have already shifted after having taken possession and Resident
Welfare Associations have been formed which are taking care of
the day to day needs of fhl: Hﬁﬂﬂes of the respective projects.
That the complainant, afier Eheé[éing the veracity of the subject
project had applied for allotment of an apartment vide its
booking applicatioh formr,..

That based on IJle said application, the respondent vide its
allotment offer letter dated 26092012 allowed to the
complainant ﬁi";ﬁpmﬂt;hu.fhlﬁﬂﬁ"'hatr'il_:g tentative super areq
of 925 sq. ft. for'a sale consideration of Rs.1,39,14.859/-. It is
submitted that the buyer's agmeﬁmrﬂ..wus executed between the
parties on 22,10.2013 only. after a reminder dated 25.09.2013
was sent to the complainant, It is pertinent to mention here that
when the unit was booked by the complainant, the Act of 2016
was not in force and the prmriﬂﬂﬁs of the same cannot be applied
retrospectively.

That the complainant made part-payment out of the total sale
consideration and is bound to make payment towards the
remaining due amount at the appropriate stage. Vide
payment demand dated 15.04.2015, the respondent sent the
payment demand for the net payable amount of
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13,

14.

Rs.13,39,139.16/-, however, the said demand was credited
only after a reminder dated 13.05.2016 was sent by the
respondent to the complainant.

That vide payment demand dated 24.08.2016, the
respondent sent the payment demand for the net payable
amount of Rs.13,46,941.96/-. However, the said demand was
credited only after a reminder dated 19.09.2016 was sent by
the respondent to the complainant.

That the possession of theﬁﬁﬁ&va.a supposed to be offered to
the complainant in acmrdané with the agreed terms and
conditions of the buyer's. ﬂfﬁ{l‘ﬁftment. It is submitted that
clause 13.3 of the buyer's agreement and clause 38 of the
schedule - i of the booking application form states that the
allottee having _complied with  all  formalities or
documentation as prescribed by the Company, the Company
proposes to offer the ﬁqﬁé{ﬁé‘gfﬁme said apartment to the
allottee within 'a period of 42 months from the date of
approval of the building plans and/or fulfillment of the
preconditions imposed the'rﬂ:mder [Commitment Period).
The allottee further agrees and understands that the
company shall be additionally be entitled to a period of 180
days (Grace Period)..' From the aforesaid terms of the
buyer's agreement, it is evident that the time was to be
computed from the date of receipt of all requisite approvals,
Even otherwise construction can't be raised in the absence of
the necessary approvals. It is pertinent to mention here that
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it has been specified in sub- clause (xv) of clause 16 of the
building plan dated 05.09.2013 of the said project that the
clearance issued by the Ministry of Environment and Forest,
Government of India has to be obtained before starting the
construction of the project. It is submitted that the
environment clearance for construction of the said project
was granted on 12.12.2013. Furthermore, in clause 1 of part-
A of the environment 'r:IEu:ram:E dated 12.12.2013 it was
stated that ‘consent to estaHHsil' was to be obtained before
the start of any cnnst‘runtln'n work at site. The consent to
establish was granted: dm 07.02.2014 by the concerned
authorities. 'l”hereﬁrre tﬁeep#.n&undlﬁnn of obtaining all the
requisite apprtﬂ-fals were fulfiled only on 07.02.2014.

That in terms of the buyer's agreement the proposed time for
handing over of" possession has o be computed from
07.02.2014. Moreover; as per clause 135 of the buyer's
agreement, ‘extended. delay period’ of 12 months from the
end of grace period is also required to be granted to the
respondent. The'due date to handover the possession was to
lapse on 07.02.2019, Huwer;rér; it.is/submitted that the said
due period was subject to the occurrence of the force
majeure conditions and the complainant complying with the
terms of the allotment. It is submitted that the complainant
had admitted and acknowledged in clause 13.6 of the buyer's
agreement that in case the completion of the apartment is
delayed due to the force majeure then the commitment
period and/or the grace period and/or the extended delay
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16.

17.

l

period shall stand extended automatically to the extent of the
delay caused under the force majeure conditions and that the
complainant would not be entitled to any compensation
whatsoever,

That the construction of the tower in which the apartment
allotted to the complainant is located is complete and the
photographs of the same are attached with the reply
submitted by the re:.pnndant. The complainant is bound to
pay the remaining due amnunl: along with the applicable
charges at the appropriate sﬁqé.

That although the respondent has offered the possession of the
apartment prior to the elapse of :"Ehe due ddte of handing over of
the possession,” it is pertinent to mention herein that the
implementation: of the sajd project was hampered due to non-
payment of inﬁuhﬂ‘entﬁ_ by the allotiees on time and also due 1o
the events and-mﬁﬂlﬁﬁnﬂ-w}t_ﬂ;h_ﬂrﬂf& beyond the control of the
respondent and which have mu:ma]}y affected the construction
and progress: of: the prq]q:t. | Some of the force majeure
events/conditions which were beyond  the control of the
respondent and affected the implementation of the project and

are as under :

L. Imability_to undertake the construction for

approx, 7-8 months due to Central Government’s
Notification with regard to Demonetization: [Oniy

happened second time in 71 years of independence

hence beyond control and could not be foreseen|.
The respondent had awarded the construction of the
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project to one of the leading construction companies
of India. The said contractor/ company could not
implement the entire project for approx. 7-8 months
w.e.f 9-10 November, 2016, the day when the
Central Government issued notification with regard
to demonetization. During this period, the contractor
could not make payment to the labour in cash and as
majority of cﬁuﬁi labour force engaged in
construction  ct - j s in India do not have bank
accounts gnd’ﬂﬁ-‘ﬁﬂl:d in cash on a daily basis.
During demonetiz atio 1 the cash withdrawal limit for
cmaﬁwm&ppnﬂmks 24,000 per week
initially whereas cash payments to labour on a site of

the magnitude of the project in question are Rs, 3-4
lakhs: per day and the work at site got almost halted
for 7-8 m-m;ths as bulk of the labour being unpaid
went fo. their #ﬂﬂutm.pns, which resulted into

g

ahgrlﬁgc gf'la;i:qlr ﬁe.n the implementation of the

gstion g da}_fg:l due on account of
issues fmad‘b}' contractor due to the said notification
of Central Government,

Further there are studies of Reserve Bank of India and

independent studies undertaken by scholars of different

institutes/universities and also newspaper reports of

Reuters of the relevant period of 2016-17 on the said
issue of impact of demonetization on real estate industry
and construction labour.
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The Reserve Bank of India has published reports_on

impact  of  Demonetization. In  the report-
"Macroeconomic Impact of Demonetization™, it has been
observed and mentioned by Reserve Bank of India at
page no. 10 and 42 of the said report that the construction

industry was in negative during Q3 and Q4 of 2016
17 and started showing improvement only in April 2017,

Furthermore, there have been several studies on the said
subject matter and all the studies record the conclusion
that during the pcn-::-d of demonetization the migram
labour went to their qa!wr: places due to shortage of cash
payments and u.:nnstructii;n and real estate industry
suffered a lot and the pace of construetion came to halt
or her:.s:n]e very slow due to non-availability of labour,
Some newspaper/print media reports by Reuters etc. also
reporied: the negative impact of demonetization on real
estate andkcfmﬁtruﬁim *m::mr That in view of the above
studiﬁ_ang reports, the said event of demonetization was
beyond the control of the respondent, hence the time
period for: offer, of possession should desmed to be
extended for 6 moriths on’ accotnt of the above,

II.  Orders Passed by National Green Tribumal: In
last four successive years i.e. 2015-2016-2017-2018,

Hon'ble National Green Tribunal has been passing
orders to protect the environment of the country and
especially the NCR region. The Hon'ble NGT had
passed orders governing the entry and exit of
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vehicles in NCR region. Also the Hon'ble NGT has
passed orders with regard to phasing out the 10 year
old diesel vehicles from NCR. The pollution levels
of NCR region have been quite high for couple of
years at the time of change in weather in November
every year. The Contractor of Respondent could not
undertake construction for 3-4 months in compliance
of the orders of Han'ble National Green Tribunal,
Due to Fnllnﬁ*iqﬁ_\ﬁq‘_’u'i'as a delay of 3-4 months as
labour went bnck’ﬁn’ﬂ!m.r hometowns, which resulted
in shortage  of mm in. April -May 2015,
Novémber- " December 2016 and November-
Decémber 2017, The district administration issued
the requisite directions in this regard.

In view of\the abave, construction work remained very
badly affected for Hi months diie 1o the above stated
major weﬁh and cqﬂﬁﬁs which were beyond the
contral of the rn;;pmaqut. and the_said period is also
required to be added for caleulating the delivery date of
possession,

I,

ent of Instalments by Allo : Several
other allottees were in default of the agreed payment
plan, and the payment of construction linked
instalments was delayed or not made resulting in
badly impacting and delaying the implementation of
the entire project.
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IV. lnclement Weather itions viz,
Gurugram: Due to heavy rainfall in Gurugram in

the year 2016 and unfavorable weather conditions,
all the construction activities were badly affected as
the whole town was waterlogged and gridlocked as a
result of which the implementation of the project in
question was delayed for many weeks, Even various
institutions were ordered to be shut down/closed for
many days du.rmg Ihat year due to adverse'severe

weather conditions, &

18. That section 51 of ‘the! In&t;lﬁﬂmutract Act, 1872 provides
f " I

-

that promisor is /mot t;n'hﬁr;ﬁ""tidipeffnmx unless reciprocal
promisee is ready and willing to perform. Section 52 of the
Indian Contract Act, 1872 provides for order of performance
of reciprocal ﬁtﬂ&llfﬁﬁ wherein it is stated that the order in
which reciprocal i::i'ﬂﬂﬁi&s ar&" to be performed is expressly
fixed by the mnh'aﬂt ﬂﬂ}r alﬂiﬂ hi performed in that order.
In the instant case, the mmpIainant failed to perform his
obligation under the contract fnr timely payment of
instalments. However, the respondent still Fulfilled its
obligations. No claim is maintainable by the complainant
against the respondent,

That it is submitted that the complainant is a real estate investor
who had booked the unit in question with a view to eam quick
profit in a short period. However, it appears that their
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calculations have gone wrong on account of severe slump in the
real estate market and the complainant do not have sufficient
funds to honour their commitments and now wants 1o harass and
pressurize the respondent to submit to its unreasonable demands
on highly flimsy and baseless grounds. Such malaise tactics of
the complainant cannot be allowed to succeed,

Jurisdiction of the authority

The respondent has raised an objection regarding
jurisdiction of authority to ﬂﬂrertaln the present complaint.
The authority observes’ L’Hat It-has territorial as well as
subject matter J.uﬂsdir:ttun ‘to ' adjudicate the present
complaint for the reasons given below,

E. | Territorial jurisdiction

As per notification no. 1/92/2017-1TCP dated 14.12.2017
issued by Town and Country Planning Department, Haryana
the jurisdiction I:I:l;'::ﬂﬁ.lll'?ﬂﬂﬂ Real Estate Regulatory Authority,
Gurugram shall be entire Guragram district for all purposes.
In the present case, the Friﬁin question is situated within
the planning area of G m" district. Therefore, this
authority has complete territorial jurisdiction to deal with
the present complaint. |

E.1l  Subject-matter jurisdiction

Section 11(4)(a) of the Act, 2016 provides that the promoter
shall be responsible to the allottee as per agreement for sale.
section 11(4)(a) is reproduced as hereunder:

Section 11(4){a)
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21.

Be responsible for all obligations, responsibilities and
functions under the provisions of this Act or the rules
and regulations made thereunder or to the allottess
as per the agreement for sale, or to the association of
alloteees, as the case may be, till the conveyance of all
the apartments, plots ar buildings, as the case may
be, to the allottees, or the common areas to the
assuciation of allottees or the competent autharity, as
the case may be:

The provision of assured returns is part of the buitder
buyer’s agreement, as per clause 15 of the BEA
dated......... Accardingly, the promoter is responsible
for all ﬂbhgﬂrfnnsjmtﬂ_briﬂﬁﬂmss and functions
including payment of assiired returns as provided in
Builder Buyer's Agregment

Section .'i'#-ﬁm::ﬂnmﬂj'ﬂéiuﬂmﬁq:

34(}) of the Act provides to ensure compliance of the
obligations cast upon the promoters, the allottees
and the ;'Eﬂ] g5lote agents under this Act and the
rules and regulations made therewnder,

So, in view of the provisions of the Act quoted above, the
authority has complete jurisdiction to decide the complaint
regarding non-compliance of obligations by the promater
leaving aside mmpénsatiun which is to be decided by the
adjudicating _ﬂfﬁFEr i f plf.r?l-l:’l&él by .T{,he complainant at a later
stage.

Findings on the objections raised by the respondent.

F.l Objection regarding jurisdiction of the complaint
w.r.t the buyer's agreement executed prior to
coming into force of the Act.

The respondent submitted that the complaint is neither
maintainable nor tenable and is liable to be outrightly

dismissed as the buyer’'s agreement was executed between
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22,

the complainant and the respondent prior to the enactment
of the Act and the provision of the said Act cannot be applied
retrospectively.

The authority is of the view that the provisions of the Act are
quasi retroactive to some extent in operation and will be
applicable to the agreements for sale entered into even prior
to coming into operation of the Act where the transaction are

A
e

still in the process of ':Um‘p%ft?n' The Act nowhere provides,
nor can be so construed, that all previous agreements will be
re-written aﬁlgf coming l'nﬁ:l ﬂ!tﬂ*-:e of the Act. Therefore, the
provisions of the Act, rules and agreement have to be read
and interpreted hanﬂu.h.lﬁiﬂijh However, if the Act has
provided  'faf _\ iﬁeﬂing;i with' .~ gertain specific
prﬂvisinns,fsltuaﬁu:r' in-a.éﬁaﬁiﬁbfparﬂcu[ar manner, then
that situation will be dealt with i accordance with the Act
and the rules aﬁer the date q}-;upmg into force of the Act
and the rules. Numerous provisions of the Act save the
provisions of the agreements made between the buyers and
sellers. The said contention has been upheld in the landmark

Judgment of Neelkamal Realtors Suburban Pvt, Litd, Vs. U1

and others. (W.P 2737 of 2017) which provides as under:
“119, Under the provisions of Section 18, the delay in handing

over the possession would be counted from the date
mentioned in the agreement for sale entered into by the
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promoter and the allottee prior to its registration under
RERA. Under the provislons of RERA, the promater is
given a factlity to revise the date of completion of
project and declare the same under Section 4. The RERA
does not contemplate rewriting of controct between the
fat purchaser and the promoter...

122, We have already discussed that ahove stated provisions
of the RERA are not retrospective in nature. They may to
some extent be having o retroactive or quasi retroactive
effect but then on that ground the valfdity of the
provisions of RERA cannotr be challenged. The
Pariiament is competent enough to legislate law having
retrospective or retroactive effect A law con be even

framed to affect suhs -existing contractual rights
between the parties in-the larger public interest. We do
not have any doubt fa 6wy mind that the RERA has been

framed in the larger public terest after a thorough
study and’ discussion made at the highest fevel by the
Standipg “Committee and“Select. Committee, which
submitted (s detniled reports”

23. Also, inappealno. 173 of 2019 titled as Magic Eye Developer

Pvt. Ltd. Vs. Ishwer Singh Dahiya, in order dated 17.12.2019
the Haryana R&I hﬁme .ﬁpﬁhlliﬂe Tribumal has observed-

i i ¥ | L "
"34. Thus, keeping in nﬂurit{rﬂfuraqaﬁ discussion, we are of
the mnﬂnfan&'uﬁgﬁ% pq;u&g provisions of the Act are
quasi retrooctive to same extént in aperation and

Lok LLARHT AP E-SEN 1T CRE-Rrasest o, ]

n cose-of delay in the offer/delivery of possession as per
the terms and conditions of the agreement for sale the
allottée shall be entitied to the interest/delayed
possession charges on the reasonable rate of Interest as
provided in Rule 15 of the rules and one sided, unfair
dnd unreasonable rate of compensation mentianed in
the agreement for sale is liable to be ignored.”

24. The agreements are sacrosanct save and except for the

il Ell TRLH)

provisions which have been abrogated by the Act itself

Further, it is noted that the builder-buyer agreements have
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Z5.

been executed in the manner that there is no scope left to the
allottee to negotiate any of the clauses contained therein.
Therefore, the authority is of the view that the charges
payable under various heads shall be payable as per the
agreed terms and conditions of the agreement subject to the
condition that the same are in accordance with the

plans/permissions appraved by the respective

degartmentsfcﬂmpetent ﬂu?rmhes and are not in

contravention uf any other Act, rules and regulations made

| |'l.

thereunder and. Are not. unm-amnahle or exorbitant in nature.
Hence, in rhe ;llght of ahgrg-memtuned reasons, the
contention of the respondent w.rt jurisdiction stands
rejected, |

EIl Objection regarding complainant is in breach of
agreement for non-invocation of arbitration
The respondent submitted that the complaint is not

maintainable for l:h‘e-{e.ﬁn'_n that ﬁe agreement contains an
arbitration clause wmm =r;FIa;1'5- I'.n the dispute resolution
mechanism to be &dhptﬂﬂ?-tﬁe i:.uai-ti'as in the event of any
dispute and the same is reproduced below for the ready

reference:

“34. Dispute Resolution by Arbitration
"All ar-any disputes arising out or touching upon in relation to

the terms of this Agreement or its termination incl uding the
interpretation and validity of the terms thereof ond the
respective rights and obligations of the parties shall be settled
amicobly by mutual discussions falling which the same shall
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be settied through reference to a sole Arbitrator to be
appointed by a resolution of the Board of Directors of the
Company, whose decision shall be final and binding upon the
parties. The allottee hereby confirms that it shall have no
objection to the appointment of such sole Arbitrator even if
the person so appointed, Is an employee or Advecate of the
Company or Is otherwise connected to the Company and the
Aliottee hereby accepts and agrees that this alone shall not
constitute a ground for challenge to the independence or
Impartiality of the sald sole Arbitrator to conduct the
arbitration. The arbitration proceedings shall be governed by
the Arbitration and :‘.'nnn;tﬂ'nq#.-.- Act, 1996 or any statutory
amendments/ modifications’ Hm‘efa and shall be held at the
Company's offices or arnw designated by the said sole
Arbitrator in Gurgaon. T{w | longuage of the arbitration
proceedings and the Am’l"i.ﬂ:nﬂ bé in English. The company
and the ﬂﬂnﬁ‘ﬁﬂ- will sfmre dmﬁu; of the Arbitrator in equal
pmpﬂman" '

26, The authority is of the opinion that the jurisdiction of the

authority cannot be fettered by the existence of an
arbitration cﬁm;ah the ‘m},ﬁer’s ,agr&ement as it may be
noted that section 79 of: Eha,.ﬁatﬁrs the jurisdiction of civil
courts al:mut.aqy matter whlc;h falls within the purview of
this authnritjji: t%r m&RE*Esiam«iﬂ;pp&ltate Tribunal. Thus,
the intention to render aru:ifr disputes as non-arbitrable
seems to be clear. Also, section B8 of the Act says that the
provisions of this Act shall be in addition to and not in
derogation of the provisions of any other law for the time
being in force. Further, the authority puts reliance on catena

of judgments of the Hon'ble Supreme Court, particularly
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27,

in National Seeds Corporation Limited v. M. Madhusudhan
Reddy & Anr. (2012) 2 SCC 506, wherein it has been held
that the remedies provided under the Consumer Protection
Act are in addition to and not in derogation of the other laws
in force, consequently the authority would not be bound to
refer parties to arbitration even if the agreement between

the parties had an arbitration clause.

Further, in Aftab Singh ann‘#nrs. v. Emaar MGF Land Ltd
pufn b | Bk EF

and ors, Consumer case no. 701 of 2015 decided on

13.07.2017, the Natinn_all E:{}IIEI.IMET Disputes Redressal
Commission, New Delhi (NCDRC) has held that the
arbitration clause in agreements between the complainants
and builders could not circumscribe the jurisdiction of a

consumer. The relevant paras are reproduced below:

"49. Support to the above view is afse lent by Section 79 of the
recently enacted Real Estate (Regulation and Develapment)
Act, 2016 (for short "the Real Estate Act”). Section 79 of the
said Act reads as follows:-«, » '

“79. Bar of jurisdiction - No civil court shall hove

jurisdiction to entertain any suit or proceeding in

respect of any matter which the Authority or the

adjudicating officer or the Appellate Tribunal is

empaowered by or under this Act to determine and

no infunction shall be granted by any court or

other authority in respect of any action taken or to

be taken in pursuance of any power conferred by

ar under this Act."
It can thus, be seen that the said provision expressly ousts the
Jurisdiction of the Civil Court in respect of any matter which
the Real Estate Regulatory Authority, established under Sub-
section (1} of Section 20 or the Adjudicating Officer,
appointed under Sub-section (1) of Section 71 or the Reai
Estate Appellant Tribunal established under Section 43 af the
Real Estate Act, is empowered to determine. Hence, in view of
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the binding dictum of the Hon'ble Supreme Court in A
Ayyaswamy (supra), the matters/disputes, which the
Authorities under the Real Estate Act are empowered to
decide, are non-arbitrable notwithstanding en Arbitration
Agreement between the parties to such matters, which, to a
large extent, are similar to the disputes falling for resolution
under the Consumer Act

36, Consequently, we unhesitatingly reject the arguments on
behalf of the Bullder and hold that an Arbitration Clause in
the afore-stated kind of Agreements between the
Complainants and the Bullder cannot circumscribe the
jurisdiction of a Consumer Forg, notwithstanding the
amendments made to Section 8 of the Arbitration Act.

28. While considering the issue of maintainability of a complaint
before a consumer fnrurﬁfcl:nmmissiun in the fact of an
existing arbitration clause in the builder buyer agreement,
the Hon'ble Supreme Court in case titled as M/s Emaar
MGF Land Ltd. V. Aftab Singh in revision petition no.
2629—30{201é in civil appeal no. 23512-23513 of 2017
decided on 1&1.12.3!:13 has upheld the aforesaid judgement
of NCDRC and as provided in Article 141 of the Constitution
of India, the law declared by the Supreme Court shall be
binding on all courts within the territory of India and
accordingly, the'auﬂ'mrlt_v is bound by the aforesaid view.
The relevant para of the ]uq_igément passed by the Supreme

Court is repruﬂ uced below:

"25. This Court in the series of judgments as noticed above
considered the provisions of Consumer Protection Act, 1986 as
well as Arbitration Act, 1996 and laid down that complaint
under Consumer Protection Act being o special remedy,
despite there being an arbitration agreement the proceedings
before Consumer Forum have to go on and no error
committed by Consumer Forum on refecting the application,
There is reason for not interjecting proceedings under
Consumer Protection Act on the strength an arbitration
agregment by Act, 19%. The remedy under Consumer
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29,

30,

Protection Act is a remedy provided to a consumer when there
is @ defect in any goods or services, The complaint means any
allegation in writing made by a complainant has also been
explained in Section 2(c) of the Act. The remedy under the
Comsumer Protection Act is confined to complaint by
consumer as defined under the Act for defect or deficiencies
caused by a service provider, the cheap and a quick remedy
has been provided to the consumer which is the object and
purpose of the Act as noticed above.”

Therefore, in view of the above judgements and considering
the provisions of the Act, t.h'ﬁ authority is of the view that
complainant is well Mﬁﬁn;ﬁ;ﬁéﬂghts to seek a special remedy
available in a beneficial .ﬁJr.'F B&H‘[ as Iﬂ'iE Consumer Protection
Act and RERA P,,ct,zﬂiﬁ,ir&tm;ﬂ of going in for an arbitration.
Hence, we have i;m heslt‘ﬁtt::—ﬁ in holding that this authority
has the requisite jurisdiction to entertain the complaint and
that the dIspl,fl‘-,&" does not require to be referred to arbitration
necessarily. In the lfﬁlt:ﬂf t]':Fe a{‘hgjﬁ-menﬂuned reasons, the
authority is of the v{gw ﬁméﬁ#&gﬁjﬂcﬁnn of the respondent
stands rejected. _ | ;

Findings regarding rEHEF:.*.m;ght"l:y the complainant.

G.I  Delay possession charges: To direct the respondent
to pay delayed possession charges to the complaint for the
period from 26.09.2016 till the date of actual handing over of
the peaceful and vacant physical possession of the apartment
in accordance with the agreed specifications and applicable
law, rules and regulations,

In the present complaint, the complainant intends to

continue with the project and is seeking delay possession
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charges at prescribed rate of interest on amount already paid

by them as provided under the proviso to section 18(1) of
the Act which reads as under:-

“Section 18: - Return of amount and compensation

18{1). If the promoter fails te complete or is unable to give
possession of an apartment, plot, or building, —

Frovided that where an allottee does not intend to
withdraw from the praject, he shall be paid, by the
promoter, interest ,;%r every manth of delay, till the

handing over of i‘:&rw:un, at such rate as may be
,urescrfbed s 1 I

31. Clause 133 nf&]:hﬁ tﬁ?ﬁ"&,’ ‘agreement (in short, the
agreement) dﬁﬁ;é? 22. lﬂ’mﬁf provides for handing over
possession and the same is reproduced below:

"13.3 Subfeu to Force ,Enjﬂrrﬂ,, as defined herein and
further .#fﬁ!ﬂ:‘t'tﬂ the Allottees having complied with all its
obligations wnder the terms and conditions of this
ﬂgra'emmr'hﬁ_‘n' not hqrw.fkd under any provision{s)
of this Agreement ingluding but not limited to the timeiy
payment of all dues ond chorges including the total Sale
Eunsfderﬂmqu, ramstmﬂgz 1arges, stamp duty and other
charges. ngni"u!m ‘Eﬂ&'ﬁﬁ. € A}'J‘mrm having complied
with all farmalities or documentation as prescribed by the
Company, the campany proposes.to afféer the possession of
the said apartment to the dllottees within a period of 42
menths from the date of approval of the Buflding plans
and/or fulfilment of the preconditions imposed thereunder
(“Commitment Period"). The Allottees further agrees and
understands that the company shall additionally be entitled
te a period of 180 days ["Grace Period"), after the expiry of
the said Commitment Period to allow for unforeseen delays
beyand reasonuble control of the compony.
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32. The buyer's agreement is a pivotal legal document which

should ensure that the rights and liabilities of both
builders/promoters and buyers/allottee are protected
candidly. The buyer's agreement lays down the terms that
govern the sale of different kinds of properties like
residentials, commercials etc. between the buyer and builder.
It is in the interest of both thq: pardes to have a well-drafted
buyer’s agreement whicﬁ‘umtg,d thereby protect the rights of
both the builder and buyer tn the unfortunate event of a
dispute that may arise, lt__ahqu_lq:‘.;l be drafted in the simple and
urt.ent'ﬂt'.*ig;umu-.'i;J language which may be understood by a
common man with an ﬂrd"'iarr educational background. It
should cunl:ah;zllﬁ;ﬁgnj.rhlhn i?.rirh mgeu-:l to stipulated time of
delivery of pnaﬁaéshln qfﬂﬂ.apgt_&nem. plot or building, as
the case may be and the right ﬂf the buyer/allottee in case of
delay in pnsﬂésﬂﬂy‘ of th&yn#]n*pre—REﬂA period it was a
general practice among the promoters/developers to
invariably draft the terms of the buyer's agreement in a
manner that benefited only the promoters/developers. It had
arbitrary, unilateral, and unclear clauses that either blatantly
favoured the promoters/developers or gave them the benefit
of doubt because of the total absence of clarity over the

matter,
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33.

34.

The authority has gone through the possession clause of the
agreement. At the outset, it is relevant to comment on the
pre-set possession clause of the agreement wherein the
possession has been subjected to all kinds of terms and
conditions of this agreement and the complainant not being
in default under any provisions of this agreements and in
compliance with all provisions, formalities and
documentation as prescribed by the promoter, The drafting
of this clause and m-:nrpaﬁﬁm of such conditions are not
only vague and unterm"it:t Bﬁt 50 heavily loaded in favour of
the promoter and’ ugams?-thj!gl}utte& that even a single
default by the  allottee 1‘11 fulfiiling formalities and
documentations ‘etc. as prescribed by the promoter may
make the pui;se’ssinn clause irrelevant for the purpose of
allottee and the commitment date for handing over
possession loses its meéaning. The incorporation of such
clause in the huye'r‘suag'reefﬁeh; by the promoter is just to
evade the liability tuﬁrarﬂr.ﬂrﬁnr deliveryof subject unit and
to deprive the ﬁllnttEe of his rfgﬁt accruing after delay In
possession, This is just-to qﬁmman_t as to how the builder has
misused his dominant position and drafted such mischievous
clause in the agreement and the allottee is left with no option
but to sign on the dotted lines.

The respondent promoters have proposed to handover the
possession of the subject apartment within a period of 42

months from the date of approval of building plans and Jor

Page 26 of 36



HARERA

2 GURUGRAM Complaint No. 5003 nrzuz:ﬂ

35,

fulfilment of the preconditions imposed thereunder plus 180
days grace period for unforeseen delays beyond the
reasonable control of the company e, the
respondent,/promoter.

Further, in the present case, it is submitted by the
respondent promoters that the due date of passession should
be calculated from the date of consent to establish which was
obtained on ﬂ?.ﬂi.iﬂljﬁ;éls?"_ / is the last of the statutory
approvals which forms a i:art of the preconditions. The
authority in the ﬁre:m:nf cu&:hhaerved that, the respondent
have not kept the reasonable balance between his own rights
and the rights of the cui_npi;gi-nanqlfauattee. The respondent
have acted in @ pre-determined and preordained manner.
The respﬂndent.'.l:rm acted in a highly discriminatory and
arbitrary manner, 'i‘he tlmltm .'ql.iéstiﬂn was booked by the
complainant on 2:};{11.21313 a?;d the buyer's agreement was
executed between the respondent and the complainant on
22.10.2013. The date of approval of building plan was
05.09.2013. It will lead to a logical conclusion that that the
respondent would have certainly started the construction of
the project. On a bare reading of the clause 13.3 of the
agreement reproduced above, it becomes clear that the

possession in the present case is linked to the “fulfilment of
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the preconditions" which is so vague and ambiguous in itself,
Nowhere in the agreement it has been defined that fulfilment
of which conditions forms a part of the pre-conditions, to
which the due date of possession is subjected to In the said
possession clause. If the said possession clause is read in
entirety, the time period of handing over possession is only a
tentative period for cnmpleﬁqn of the construction of the flat
in question and the prﬂmni;er:fm aiming to extend this time
period m-::Eeﬁmtte,r on one wentuahty or the other. Mareover,

: -..._I.“

the said clause i is an In'.':luﬂive_:?iia.uﬂe wherein the “fulfilment
of the preconditions” has been mentioned for the timely
delivery of the subject apartment. It seems to be just a way to
evade the llall:iﬂ‘ﬂ:gr towards I:he timely delivery of the subject
apartment. ﬁm:rrﬂin]; tor the E.st;ah'lishad principles of law and

the pnnclples of natﬁm} juﬂﬁl‘.‘i: when a certain glaring
illegality nr,: Ir-tegul:ﬁr&__y c@tnes;, to the notice of the
adjudicator, the adjudicator can take cognizance of the same
and adjudicate upon it. The inclusion of such vague and
ambiguous types of clauses in the agreement which are
totally arbitrary, one sided and totally against the interests of
the allottees must be ignored and discarded in their totality,
In the light of the above-mentioned reasons, the authority s

of the view that the date of sanction of building plans ought
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to be taken as the date for determining the due date of

possession of the unit in question to the complainant,

36. Admissibility of grace period: The respondent promater
has proposed to hand over the possession of the apartment
within 42 months from the date of sanction of building plan
and/or fulfilment of the preconditions imposed thereunder
which comes out to be 05.03.2017, The respondent
promoters have sought further extension for a period of 180
days after the expiry ufﬁsmgg;hs for unforeseen delays in
respect of the said pm_j"a;:'t} -ThE' respondent raised the
contention that the mnstmsti;nn"h{ the project was delayed
due to force gﬁﬁ'_,_ﬁ:ure n;ndlth&ns including demonetization
and the order dated 07.04.2015 passed by the Hon'ble NGT
including others.

(1) Demunauzatlﬁn:_ It was observed that due date of
possession as p-er i;he s_tgr__&r_ément was 05.03.2017 wherein
the event of demonetization occurred in November 2016. By
this time, mg[m; wﬂst:‘uﬂtﬂnn of the respondents’ project
must have been completed as per timeline mentioned in the
agreement executed he‘tﬁr&rfﬁ‘é parties. Therefore, it is
apparent that demonetization could not have hampered the
construction activities of the respondents’ project that could
lead to the delay of more than 2 years. Thus, the contentions

raised by the respondent in this regard are rejected.
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(i) Order dated 07.04.2015 passed by the Hon'ble NGT: The
order dated 07.04.2015 relied upon by the respondent

promoters states that

"In these circumstances we hereby direct state af ULP,
Noida and Greater NOIDA Authority, HUDA, State of
Haryana and NCT, Delhi to immediately direct
stoppage of construction activities of all the buildings
shown in the report as well as at other sites wherever,
construction is being carried on in violation to the
direction of NGT as well as the MoEF guidefine of
2016."

A bare perusal of the ahpve_.}ﬁ]:gis-u apparent that the above-
said order was for the constrtiction activities which were in
violation of the NGT dirée_l:imi,_ and MoEF guideline of 2010,
thereby, making it Evi-dent_tﬁat if the construction of the
respondents’ project was stopped then it was due to the fault
of the respondent themselves and they cannot be allowed to
take adva nt&gﬁp&m& mnm.';'.urq ngs/faults /deficiencies. Also,
the allottees shmgdfum be qllujyg&tu_m;ﬁer due to the fault
of the respo ndentpromoters, [t may be stated that asking for
extension of time in compléting the construction is not a
statutory right nor has iﬁh{em{pruﬁ{ded inthe rules. This isa
concept which has been evolved by the promoters
themselves and now it has become a very common practice
to enter such a clause in the agreement executed between the
promoter and the allotee. It needs to be emphasized that for
availing further period for completing the construction the
premoter must make out or establish some compelling
circumstances which were in fact beyond his control while

carrying out the construction due to which the completion of
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the construction of the project or tower or a block could not
be completed within the stipulated time. Now, turning to the
facts of the present case the respondent promoters has not
assigned such compelling reasons as to why and how they
shall be entitled for further extension of time 180 days in
delivering the possession of the unit. Accordingly, this grace
period of 180 days cannot be allowed to the promoters at
this stage.

Admissibility of delay p

g e
- -Hp".. o -

rate of lntere;t* The tumplainant is seeking delay

n charges at prescribed

possession thﬂrg&s Em;! huwwer proviso to section 18
provides that where an allottee does not intend to withdraw
from the projeet, they shall be paid, by the promoter, interest
for every month of delay, till the handing over of possession,
at such rate as may be prescribed and it has been prescribed

under rule 15 of the riles:Rule 15 has been reproduced as
under: ' s B 1

Rule 15. Preseribed rate of interest- [Proviso to section
12, section 18 and sub-section (4) and subsection (7) of
section 19]

(1)  For the purpose of proviso to section 12; section 18:
and sub-sections (4] and (7] of section 19, the “interest
at the rate prescribed” shall be the State Bank of India
highest marginal cost of lending rate +2%.:

Provided that In case the Stote Bank of India
marginal cost of lending rate (MCLR) is not in use, it
shall be replaced by such benchmark lending rates
which the State Bank of Indla may fix from time to

time for lending to the general public.
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The legislature in its wisdom in the subordinate legislation
under the provision of rule 15 of the rules, has determined
the prescribed rate of interest. The rate of interest so
determined by the legislature, is reasonable and if the said
rule is followed te award the intere:ﬂ, it will ensure uniform
practice in all the cases.
Consequently, as per webslt.e of the State Bank of India i.e,
https://shico.in, the mn;l;ghiat cost of lending rate (in shaort,
MCLR) as on date (6. 1[]'.'31]21 is 7.30%. Accordingly, the
prescribed rate of intereﬂ wlll be marginal cost of lending
rate +2% i.e 'EI' Eﬂ% per annum.
The deﬁnitmmcﬂ' term Int!rest' as. defined under section
2(za) of the Act pmﬂdﬂ that the rate of interest chargeable
from the allutteﬂ@.t thE“pmﬁwm in‘case of default, shall be
equal to the rate of ifterest whff:h the promoter shall be
liable to pay the aiinttm.,-.ln,l case of default. The relevant
section is reproduced below:
“(za} "interest” means the rates of interest payable by the
promaoter or the allottee, as the case may be.
Explanation, —Far the purpose af this clause—
{i) the rate of interest chargeable from the allottee by the
promoter, in case of default, shall be equal to the rote
of interest which the promoter shall be liable to pay
the allottes, in case of default;
(1)  the interest payable by the promoter to the allotres
shall be from the dote the promoter received the
amount or any part thereof till the date the amount or

part thereof and interest thereon is refunded and the
interest payable by the allottee to the promoter shall
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be from the date the allottee defauits in payment to
the promoter till the date it 5 paid,”

41. Therefore, interest on the delay payments from the
complainant shall be charged at the prescribed rate ie,
9.30% by the respondent/promoter which is the same as is
being granted to the complainant in case of delay possession

charges. Lt

1'1' .ﬂ'l T

42, Section 19(10) of the' ﬁﬁ' ﬁqﬁgates the allottee to take
possession of the suhjact ﬂnirh'ithan 2 months from the date
of receipt of’ thupal:i&u l:aart;iﬁt'atﬂ These 2 months' of
reasonable time is being ghn?n to the complainant keeping in
mind that evuna.fter intimation of possession practically he
has to arrange-- a lot of quistits and requisite documents
including but not ﬁmﬂﬂ‘d t"ﬂ iﬂEpEEIlﬂn of the completely
finished unit hu_gthna is suh?é“ﬁl: to th at the unit being handed
over at Ll'uf;I time of taking pq’ssesstnn is in habitable
condition. It is further clarified that the delay possession
charges shall be payable frurﬁlthe due date of possession i.e,
05.03.2017 till offer of possession of the subject flat after
obtaining occupation certificate from the competent
authority plus twe months or handing over of possession
whichever is earlier as per the provisions of section 19(10)

of the Act.
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43. On consideration of the circumstances, the evidence and
other record and submissions made by the parties, the
authority is satisfied that the respondent is in contravention
of the provisions of the Act. By virtue of buyer's agreement
executed between the parties on 22.10.2013, the possession
of the booked unit was to be delivered within 42 months
from the date of approval of building plan (05.09.2013)
which comes out to be ﬂﬁ?&%ﬂl? The grace period of 180
days is not alluw&d In the | 'prd.sent complaint for the reasons
mentioned above. Hemr-;l!:@y;_, non-compliance of the
mandate mm;ﬂ_npd in SEEIII;IH'I_I 11(4) () read with provise to
section 18(1) of the Au;.ft- on the part of the respondent is
established. As such complainant is entitled to delayed
possession charges-at'the prescribed rate of interest ie.
9.30% p.a. for every month «nf delay on the amount paid by
the complainant to the rﬁ;p};n_ﬂ@t from the due date of
possession i.e, 05.03.2017 tﬂl the offer of possession of the
subject flat effter uhtaanmg n::n:upatiun certificate from the
competent authority plus two months or handing over of
possession whichever is earlier as per the provisions of
section 18(1) of the Act read with rule 15 of the rules and
section 19 (10) of the Act.

H. Directions of the authority:-
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44. Hence, the authority hereby passes this order and issue the

following directions under section 37 of the Act to ensure

compliance of obligations cast upon the promoters as per the

function entrusted to the authority under sec 34(f) of the

Act:-
k&

The respondent is directed to pay interest at the

prescribed rate of E;Sﬂ'ﬁ'i:p.a. for every month of delay

s
| 1

from the due date qf" ossession i.e., 05.03.2017 till the

offer of pnsseasmn_u;'l }ﬁﬂ subject flat after obtaining
occupation. certificate ﬂ'__u:_ri the competent authority
plus twa months or handing over of possession
whichever is earlier asiper section 19 (10) of the Act..

The arl‘eﬁt's ‘of such ilftEl'JESt agcrued from 05.03.2017
till date nf{hls ul‘ﬂwiha‘ﬂ';e paid by the promoter to
the alluttee mthIn a ﬁ&ﬂm:l uf 90 days from date of this
order @d,fiqtergsp ﬁ.‘:-r *ver? month of delay shall be
payable by the prometer to the allottee before 10th day

of each subsequent month as per rule 16(2) of the

riles.

The respondent is directed to handover the physical
possession of the subject unit after obtaining OC from
the competent authority.
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iv. The complainant is directed to pay outstanding dues, if

any, after adjustment of interest for the delayed period.

v. The rate of interest chargeable from the allottee by the
promoter, in case of default shall be charged at the
prescribed rate L&, 9.30% by the
respondent/promoter which is the same rate of
interest which the promoter shall be liable to pay the
allottee, in case of dﬂfqult i.e, the delayed possession
charges as per se!;ﬂﬁiii.'{ﬂﬁ] of the Act.

45. Complaint standsf?i&ﬂqaéd',ﬁﬂ;_i;.
46. File be consi gl‘lﬂd t6 the registry.

"”rii il =
{Saiir Kumar) (Vijay Kunrir Goyal)
Member Member

Haryana Real Bstate Regulatory Authority, Gurugram
Dated: 06,10,2021 [}
JUDGEMENT UPLOADED ON 28.12.2021
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